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PREFACE. 


Ip,  becaoae  by  far  the  greatest  part  of  the  Law  of  EDgland  lies  scattered 
in  the  Reports  of  Cases,  that  during  several  centuries  have  come  before 
the  Courts,  and  a  desire  to  possess  the  knowledge  of  so  much  only  of 
this  law,  as  may  be  strictly  necessary  for  professional  practice,  would 
be  attended  with  extreme  difficulty,  if  the  only  path  to  it  lay  through 
the  Yolames  of  Reports  themselves,  the  least  successful  attempt  to  col- 
lect together  any  part  of  these  materials,  and  embody  them  in  a  separate 
treatise,  may  fairly  claim  both  gentle  criticism,  and,  perhaps,  some  gra- 
titude; on  Uis  other  hand,  it  is  necessary  to  admit  that  these  favours 
ought  not  to  be  won,  except  by  applying  to  the  subject  treated  of,  as 
much  research,  thought,  and  labour,  as  the  author  is  capable  of  bestow- 
ingon  it 

The  task  of  a  law  writer  can  very  rarely  be  light,  if  he  undertakes 
personally  to  read  the  cases  reported,  and  to  state  the  effect  of  them.  To 
ascertain  the  decision  in  a  single  case  very  frequently  requires  much  pa- 
tient thought  and  investigation;  and  it  will  readily,  therefore,  be  appre- 
hended, that  to  gather  the  law  that  results  from  a  series  of  cases,  begin- 
ning perhaps  at  a  distant  period,  and  most  usually  determined  in  dif- 
ferent Courts,  and  by  judges  of  unequal  eminence,  is  sometimes  imprac- 
^cable  and  is  constantly  exposed  to  the  danger  of  error.  The  authority 
of  a  case  often  depends  on  the  Court  in  which,  or  the  learning  of  the 
judge  by  whom,  it  was  decided.  A  case  at  Nisi  Prius  carries  less  weight, 
than  one  decided  by  assembled  judges  at  Westminster  ;(a)  and  it  is  cer- 
tain that,  generally  speaking,  a  judgment  by  a  Court  in  Westminster  Hall 
yields  in  importance  to  a  decision  in  the  House  of  Lords.  (6)  The  au- 
thority of  a  case  may,  moreover,  be  strengthened  by  the  circumstance, 
that  it  was  determined  by  a  <<  strong"  Court,(c)  by  a  Court  composed  of 
judges  of  great  reputation,(£()  or  by,  or  with  the  concurrence,  of  a  single 
judge  distinguished  for  his  leamine;(e)  and  be  weakened  by  the  circum- 
Aance,  that  the  Court  were  equauly  divided,(/)  or  were  not  unani- 

(a)  ID.  8c  E.  74 ;  7  B.  8c  E.  384 ;  6    wicke  (7  B.  &£.  416;  7  Priee,  277;)  Lord 
TumL  196 ;  2  Bing.  00 ;  16  Yes.  262.  Mansfield  (2  D.  &  E.  73 ;  6  D.  &  E.  428 ;  7 

(b)  6Ves.647;  SSwaiMt.  162.  D. &  E.  222 ;  8  D.  &  E.  28  $  2  Bing.  309 ;) 

(c)  6  Taunt.  671.  Lord  Thmlow  (5  Vm.  688 ;)  Lord  Alfui- 
(iQ  7Price,  347;  6Bing.  22.  ]«y  (16  Eut,  108;  8M.&8.  536;  4Bing. 
(e)  An  MuuMice  of  thii  kind  hM  been  at*    242;  and  Sir  V.Gibba  (3  Bing.  891,643;  6 

tttaad  (among  other  jndgee)  bjSuM.  Hale    Bing.  647;  1  B.  db  C.  251.) 

(4D.  dc  £.  31 1 ;  6D.  8c  E.  666 ;)  Sir  J.  Holt        (/)  8  D.  8c  E.  631 ;  14  Eaat,  621. 

(6D.4E.423;  7D.dtE.748;)LoidHaid- 


IV  FKXVACE. 

]nouf.(f )  Besides  the  trouble  of  fixing  the  value  of  cases,  in  searching 
for  the  present  Ia%  farther  difScuIties  commonly  occur.  One  authority, 
or  one  series  of  authorities,  is  contradicted  by  another;  a  modem  case, 
and  one  determined  some  years  ago,  (A)  or  even  two  recent  cases,  (i)  are 
found  to  be  much,  if  not  directly,  at  variance;  and,  more  perplexing  still, 
cases,  that  for  years  have  uniformly  flowed  in  a  particular  direction,  are 
not  unfrequently  met  by  an  opposing  stream,  strong  enough  to  stem  the 
older  current,  and  to  make  it  doubuul  what  course  they  will  hereafter 
take.(j)  The  value  of  a  case  is  clear,  and  it  remains  uncontradicted; 
and  yet  to  know  the  efiect  of  it,  it  is  constantly  needful  to  inquire,  if  it 
determines  a  general  question,  or  if  it  is  decided  merely  on  its  own  par- 
ticular circumstances.  The  importance  of  this  inquiry  is  demonstrated 
by  the  fact,  that,  in  a  multitude  of  instances,  the  Court  anxiously  guards 
against  misconstruction,  by  expressly  stating  in  terms,  that  it  decides  on 
the  particular  circumstances  only,  and  leaves  the  general  question  un- 
touched.(Ar}  When  it  is  required  to  state  the  grounds  of  a  decision,  es- 
pecial care  appears  to  be  necessary,  accurately  to  collect  them  from  the 
facts  of  the  case,  or  the  language  of  the  judgment  <<  Read  not  to  con- 
tradict and  confute,  nor  to  believe  and  take  for  granted,  but  to  weigh  and 
consider,''  is  advice,  that  seems  peculiarly  to  apply  to  a  writer  on  Eng- 
lish Law. 

Enough,  perhaps,  has  been  said  to  make  it  apparent,  that  the  least  suc- 
cessful Law-Treatise  may  fairly  claim  for  itself  gentle  criticism.  The 
duties  of  the  writer  are  manifested  by  the  circumstance,  that  common 
experience  testifies  that,  in  actual  practice,  it  is  often  essential  to  act  on 
the  instant,  and  frequently  a  treatise  must  be,  and  consequently  is,  de- 
pended on,  as  containing  a  faithful  statement  of  the  law. 

The  chief  objects  of  the  present  volume  are,  to  be  an  assistance  to 
persons  providing  by  will  for  the  payment  of  debts,  and  mortgages  and 
other  incumbrances,  and  legacies;  and,  in  plain  language  and  practical 
form,  to  convey  useful  information  to  creditors,  who  have  demands 
against  the  estate  of  a  person  deceased,  and  to  unfold  to  executors,  ad- 
ministrators, and  trustees,  the  duties  which  their  office  imposes  on  them, 
and  the  responsibilities  they  incur  by  accepting  it 

In  a  great  number  of  instances,  the  Author  has  mentioned  in  the 
notes,  the  occanon,  on  which  a.  case  there  referred  to,  has  been  cited  on 
the  bench.  For  often  a  judge's  notice  of  a  case  may  augment  or  lessen 
the  value  of  it  as  authority,  and  regulate  its  importance  on  future  ques- 
tions. That  notice  may  be  materially  useful,  amongst  other  examples, — 
when  it  explains  the  judgment  delivered  in  the  case  cited,  and  which, 
according  to  the  report  of  it,  is  not  very  intelligible :(/)  when  the  case  is 
noticed  by  the  same  judge,  by  whom  it  was  decided,  and,  on  citing  it,  he 
expresses  his  adherence  to  itj{m)  or  explains  the  ground  or  principle  of 
his  decision,(n)  or  the  meaning  of  his  judgment,  which  has  been  misun- 

(g)  5  D.  &>  E.  267 ;  Coop.  867.  (f)  3  Bing.  647 ;  4  Bipg.  241. 

(A)  I   V€fl.  Jan.  495;  Eaton  ▼.  JuqoM,  (k)  8  TmuU   66,  66;  13  Veg.  183;  H- 

Doug.  488  (ed.  1788»)  and  Williama  ▼.  Bo-  cob,  38. 

lanqnet,  1  Brod.  &  B.  288.  (/)  15  Vaib  894« 

(t)  Gibfon  ▼.  Diokifl^  8  M.  &  S.  468,  and  («)  7  D.  &  £. 437 ;  3£dmi»  180 ;  I  Tom. 

Binnington  ▼.  Wtllu,  4  Bam.  &  Aid.  660 ;  dt  R.  340. 

AttraeT.  8catt,6Eaat,476,and  GailaiidT.  (n)  3  Vet,  666;.AinbL  801;  1  Tun.  & 

lekjU,  3  Bing.  378.  R.  340. 


dentood:(o)  when  the  judge  who  cites  the  case  was  counsel  in  the  cause, 
and  states  the  nature  of  it:(j9)  when  the  judge  has  his  own  note  of  the 
case,  and  cites  it  from  that  noib:{g)  when  such  judicial  notice  of  a  case 
discloses  the  end  of  it:(r)  when  it  testifies  the  authority  of  the  case 
cited,  and  expresses  an  opinion  that  it  ought  to  be  followed :(«)  when  it 
is  expressive  of  approbation  of  a  case,  the  soundness  of  which  has  been 
attacked:(/)  when  it  contains  an  opinion  that  the  case  cited  is  not  law,(t«) 
or  a  statement  that  it  has  not  been  approyed  ofl(t;) 


77, 

27<&  Augtut^  1838. 

(«)  7  Yci.  96;  1  Torn.  &  S.  888,389,        (r)  8  Ld.  Raym.  U48,  1160;  4  Madd. 
SU.  878, 879. 

(p)  1  Alk.  685 ;  1  Sell.  d(L«£  894»  895;        (•)  6  Vm.  566  ;  8  Yes.  887. 
M^Cld.  685.  (t)  4  Vm.  383 ;  1  Sim.  198,  198. 

(9)  1  Bck.  dt  Le£  894.  (u)  3  Vet.  14, 16. 

(v)  8  Bun.  &  Adolph.  677. 
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CHAPTER  I. 
OF  CERTAIN  KINDS  OF  DEBTa 


Sxc.  L  1.  Debts  of  Record. — 2.  Debts  by  Specialty. — 3.  Debts  by 

Simple  Contract. 

II.  Debt  secured  by  Mot^tgage. 

III.  Debt  contracted  by  a  Breach  of  Trust. 


SECTION  I. 

1.  DEBTS  OF    BECOHD. — 2.  DEBTS  BT  8PECIALT7. — 3.   DEBTS    BT   SIMPLE 

OOMTHACT. 

1.  Of  debtSi  some  are  called  debts  of  record,  some  by  special  con- 
tract or  specialty,  and  others  debts  by  simple  contract(a) 

When  a  debt  is  by  action  at  law  recovered  by  judgment  of  a  Court  of 
Record,  or  is  acknowledged  by  a  common  law  recognizance,  recorded  by 
enrolment  in  a  Court  of  Record,  such  'judgment  debt  and  r  vo  i 
debt  by  recognizance  are  each  of  them  a  debt  of  record.(&}     ^  ^ 

2.  A  creditor  whose  debt  is  secured  by  an  instrument  under  hand  and 
ieal,  as  by  a  bond  or  other  deed,  or  by  an  instrument  under  hand  and 

(a)  t  Bl.  Com.  464»  466.  premon  *  Court  of  Rooord,*  laa  GlanTil,  HK 

(6)  4  Co.  60,  Hob.  196, 196,  Vaogfa.  lOS,  9,  c  9,  10,  1 1,  Co.  Litt  1 17  b.»  261  b.,  360 
103,  SBL  Com.  465,  511 ;  Bothomly  ▼.  Lord  a.,  8  Init  71,  Spolm.  Glott.  Recordum ;  alio 
Piniiz,  1  P.  W.  334.  S  Vera.  750.  See  Bougl.  Rep.  6 ;  and  Glynn  ▼.  Thorpe,  1 
^odMrgin  T.  Kendrick,  8  Vem.  234.  On  Bam.  &  Aid.  158 ;  and  Rex  t.  Bingham,  S 
the  maaning  of  the  word  Record,  and  the  ex-  *  Y.  &  J.  101.    A  matter  of  record,  aa  a  fini^ 
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feal  onlj,  and  which  is  not  a  deed  because  it  is  not  delivered  as  a 
deed,(c)  is  a  creditor  by  special  contract,  and  the  monej  so  secured  is 
theretore  a  specialty.  dehi.{d)  Several  instances  occur  in  which  a  credi- 
tor, whose  debt  was  secured  by  deed,  or  an  instrument  under  hand  apd 
seal,  has  been  held  to  be  a  specialty  creditor,  (e)  A  covenant  is  a  species 
of  contract  But  a  contract  entered  into  by  a  person  cannot  be  a  cove- 
nant, on  which  an  action  of  covenant  will  lie  against  him,  unless  he  con- 
P  ,g  ^  tracts  by  deed  executed  by  him;(/)  except  in  particular 
I-  •^  J  ♦ca8es.(^)  It  seems,  however,  that,  in  some  instances,  by 
means  of  a  deed,  and  the  agreement  of  a  person  to  it,  an  action  of  debt 
will  lie  against  ^is  person,  although  be  never  executed  the  deed.  (A) 
And  where  such  deed  and  agreement  will  support  an  action  of  debt,  the 
creditor  appears  to  be  a  creditor  by  specialty  .(t)  The  word  covenant, 
when  unexplained,  commonly  signifies  a  contract  entered  into  by 
deed.  (A;)  A  creditor,  whose  debt  is  secured  by  a  covenant,  is  a  creditor 
by  8pecialty.(/)  <<If  a  covenant  is  broken,  though  the  damages  are  un- 
liquidated, the  covenantee  is  a  specialty  creditor."(m)  A  covenant  to  set- 
tle particular  land,  of  which  the  covenantor  is  seised,  creates  in  equity  a 
specific  lien  on  it(n)  Also  a  covenant  generally  to  settle  land  may  in 
equity  create  a  specific  lien  on  land,  of  which  the  covenantor  is  then 
seised  ;(o}  or,  if  he  is  not  then  seised  of  any  land,  on  land  which  he  niay 
afterwaras  purchase.(j9)    A  covenant  generally  to  settle  land,  and  which 

and  a  deed  recorded,  are  diatingiiiibable,        (e)  Marriott  v.  Thompion,  WiUea,   180, 

Co.  Litt  251  b.;  aee  alao  283  a.    Tbe  en-  189 ;  Primroae  t.  Bromley,  1  Atk.  89  ;  Mus- 

MAment  of  Recfigni2ai)cee.i0go¥«rDedb7tbe  eon  ^.  May,  3  Vei.  &  B.  194;  TaDner  ▼. 

statute  law ;  23  H.  VIIL  c.  6  ;  29  C.  II.  c.  Byne,  1   Sim.  160 ;  MaTor  ir.  DaTenport,  2 

3,  aec.  18;  and  8  Geo.  I.  c.  26.    But  the  en-  Sim.  227. 

rohnent  of  deeda  ii,  it  is  obserrable,  of  great        (/)  Fitsb.  N.  B.  145, 146^  and  ed.  1730, 

antiquity  in  this  country,  and  was  probably  840,  341,  343  ;  Metcalfe  ▼.  Bycroft,  6  M.  & 

not  introduced  by  the  legiflatore.    It  is  re-  8.  75 ;  Burnett  ▼.  Lynch,  6  B.  &  C.  689, 

commended  by  Britton,  p.    101,  ed.  1640,  602,  609. 

and  Fieta,  lib.  3,  c.  14,  p.  200,  ed.  1685,  as  a '       (f)  Fitzb.  N.  B.  146,  and  ed.  1730,  843  ; 

means  to  preserve  evidence  of  the  contents  of  Wade  v.  Bemboe,  1  Leon.  2  «  Lord  E  wre  ▼. 

the  deed.    On  the  subject  of  admitting  a  co-  Strickland,  Cro.  Jac.  240 ;  Brett  ▼.  Cumber- 

py  of  an  enrolled  deed  to  be  evidence,  see  land,  Cro.  Jac.  899,  521,  1  Rol.  Abr.  617 ; 

SmarUe  v.  Williams,  3  Lev.  387  ;  Holcroft  Wooton  v.  Hele,  I  Mod.  291, 292. 
T.  Smith,  2 Freemi  259,  260 ;  and  1  Phil,  on        (A)  38  Edw.  III.  8 ;  Co.  Litt  231  a ;  Bro. 

Evid.  6th  ed.  442.  Abr.  tit.  Deite,  80;  Fitzh.   Abr.  tit  Dette, 

(c)  Co.  Litt  35  b.;  Brown  ▼.  Vawser,  4  117. 
East,  684;  Clement  v.  Gunhouse,  5  Espin.        (i)  See  2  Bl.  Com.   465;  3   BL  Com. 

Rep.  83 ;   Shep.  Touch.  57,  60,  where  it  is  155. 

said,  «  Note,  that  albeit  a  writing,  that  is  not        (k)  Fitzh.  N.  B.  145 ;  1   Bol.  Abr.  517  ; 

sealed  and  delivered,  may  not  be  used  nor  3  Swanst.  647,  648  ;  2  BL  Com.  304  ;  3  Bl. 

pleaded  as  a  deed,  yet  it  may  serve  and  be  Com.  156, 158. 

used  as  an  evidence  and  proof  of  the  agree-        (I)  Benson  v.   Benson,  1  P.   W.    131  ; 

ment  contained  therein.     And  whatsoever  Earl  of  Bath  t.  Earl  of  Bradford,  2   Vcs. 

may  be  done  by  word,  without  any  writing,  589  ;  Plomer  v.  Merchant,  3  Burr.  1380. 
may  much  more  and  better  be  done  by  writ^        (m)  Musson  v.   May,  3  Yes.  &  B.  194, 

ing  [though]  unsealed ;  or  sealed,  though  it  197. 

be  not  delivered."    When  it  is  said  that  a        (n)  Freemoult  v.  Dedire,  1   P.  W.  429  ; 

deed  is  **  executed,"  the  ordinary  meaning  of  Finch  v.  Earl  of  Winchilsea,  ib,  277.     bee 

the  expression  is,  that  it  is  sealed  and  deli-  Bayly  v.  Ekins,  2  Dick.  632. 
vered.    Cecil  v.  Bnlcher,  2  J.  &   W.  571.        (o)  Roundell  v.  BrMiy,  2  Vera.  482,  cited 

See  on  the  delivery  of  a  deed.  Doe  v.  Knight,  8  Atk.  327. 

6  B.  &  C.  671 ;  and  on  sealing  and  deliver^        (p)  Tooke  v.  Hastings,  2  Yem.  97,  cited 

ing,  Ex  parte  Hodgkinson,  19  Yes.  296.  3  Atk.  329 ;  Wiicocksv.  Wilcooks,  2   Yem. 

((f)  2  Bl.  Com.  465;  Plumerv.  Merchant,  568;    Deacon  t.  Smith,  3  Atk.  323;  Sow- 

8  Burr.  1380 ;  GifiEbid  v.  Manley,  Cas.  T.  den  t.  Sowden,  1  Bro.  C.  C.  682,  1  Cox. 

TaU).  109.  166. 
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(ioa  not  faiiid  tnjrJtnd  specifically ,  makes  the  coTenantee  a  specialty  ere* 
iitor.(fy  And  a  contract  which,  by  the  word  coyenaot  or  agreement,  is 
by  i&A  made  to  lay  oat  a  sum  of  money  in  land  to  be  setUed,  creates 
also  a  flpeeiahy  d6bt(r)  A  creditor,  whose  debt  was  secured  by  cove- 
oaiit,  has  been  held  to  be  a  specialty  creditor,  where  the  covenant  was 
fay  a  lessor,  for  the  lessee's  quiet  enjoyment  durinc  the  term;(j)  by  the 
pantor  *of  an  annuity,  that  he  was  seised  in  fee  of  the  pre-  r  94  -i 
Buses  charged  with  it;(/)  and  by  the  grantor  in  a  marriase  '-  *' 

settlement,  that  the  premises  settled  were  free  from  incumbrances.(ti) 

He  who  contracts  a  debt  by  a  special  contract  thereby  binds  not  only 
himself^  but  his  executors  also,  althouflh  the  latter  are  for  such  purpose 
Dot  named  in  it.  But,  unless  so  named,  his  heir  is  not  bound  by  iiJv) 
It  appears  that  a  specialty  debt  may  be  created  by  an  instrument  under 
hand  and  seal,  although  it  is  not  a  deed.(u;)  And  if  in  such  instrument 
neither  the  heir  nor  the  executor  of  the  debtor  is  named,  the  executor 
wiU,  and  the  heir  will  not,  be  bound  by  it.(:r) 

3.  A  creditor  whose  debt  is  secured  by  a  promise  made  verbally  only, 
and  expresied  or  implied,  or  by  either  of  the  negotiable  instruments,  a 
biU  of  exchange  or  promissory  note,  or  by  writing  unsealed,  is  a  creditor 
by  simple  contract(y) 

A  court  of  law  has,  amongst  other  instances,(z)  held  to  be  a  debt  by 
simple  contract,  a  debt  recovered  by  judgment  of  the  Supreme  Court 
of  Jamaica,  (a) 

Amongst  debts  held  by  a  Court  of  Equity  to  be  by  simple  con- 
tiuct,(i)  that  court  has  determined  to  be  a  debt  of  this  nature,  the  balance 
of  an  open  and  mutual  account,  whereof  all  the  particulars  were  on  sim- 
ple contract  :(c)  also  money  that  was  recovered  *by  a  judg-  ^  «^  ^ 
meat  or  sentence  in  France.(</)    And  the  same  court  has  ^  -' 

held, — ^that  where  a  legacy  was  bequeathed,  and  the  executor  committed 
a  devastavit,  such  devastavit  made  the  legatee  a  simple  contract  creditor 
of  the  executor:(c)  that  where  in  a  marriage  settlement  a  sum  of  money 
was  made  subject  to  the  disposition  of  the  wife,  and  the  husband  thereby 

{q)  Fnenovk  t.  De^n,  1  P.  W.  4S9 ;  to  treat  it  either  ai  the  o^e  or  the  other. 

BeMon  V.  Smith,  3  Atk.  323,  327 ;  CheTe-  Edis  ▼.  Paiy,  9  Dowl.  &  Ryl.  492. 

ley  T.  SCooe,  2  Dick,  782.  (z)  Want  ▼.  Swavne,  WUlea,  185. 

(r)  Benno  ▼.  Benaon,  1  P.  W.  129.    See  (a)  Walker  ▼.  Witter,  Dougl.  1,  5  ;   At- 

likewiw  3  Aik.  827, 3  Swanat  647, 648,  and  kinaon  ▼.  Lord  Braybrooke,  4  Campb.  380, 1 

ISVcBuSaa  Stark.  219. 

(f )  E«l  of  Bath  T.  Eari  of  Bradford,  2  (6)  Hooper  ▼.  Bylee,  2  Vcm.  3rd  ed.  480, 

VeiL  587.  and  n.  (2 ;)  Anon.  1 1  Vin.  Abr.  271,  pi.  1 1 ; 

(0  GiJee  t.  Boe,  2  Dick.  670.  LordTownsend  v.  Windham,  2  Yea.  1, 4, 7  $ 

(»)  FaAm  t.  Hanrey,  1 1  Yin.  Abr.  292 ;  Goodman  t.  Pnroell,  2  Anitr.  548  ;  Stewart 

t  Eq.  Caia.  Abr.  460.  v.  Noble,  1  Yem.  &  Scriv.  536 ;  Alexander 

(«)  C<K  Litt.  209  «.,  209  b.;  1   P.    W.  ▼.  Holland,  2  Kenyon,  pt  ii.  4. 

Ttl;   Cfoeaeiog  T.  Honor,   1  Yem.    180;  (c)  Boiret  ▼.  Goodere,  1  Dick.  428  «  where 

Uo^  ▼.  Thwaby,  9  Mod.  463.  Lord  Camden  laid,  **  Indeed,  if  the  account 

(«>  Gifiord  ▼.  Manl^,  Gas.  T.  Talb.  109 ;  bad  conaiated  of  parUcnlara,  aome  whereof 

Brown  ▼.  Yawaer,  4  Eaat  684.  had  been  apecialty ,  and  aome  aimple  contract, 

(x)  GiflM  ▼«  Manl^,  Caa.  T.  Talb.  109.  yet  the  balance  found  doe  would  be  a  aimpto 

(y)  2  BL  Com.  466, 466,  51  i :  WilUama  contract  debt"    See  alao  on  a  balance  debt, 

^.  Loeas,  2  Cox,  160,  1  P.  W.  5th  ed.  430,  Ex  parte  Hooper,  1  Mer.  7, 9. 

tt.    It  may  hero  be  mentioned,  that  if  a  per-  (</)  Dopleix  ▼.  De  RoTen,  2  Yem.  540. 

raiframe.«ii  ineCniment  in  a  way,  ao  that  it  («)  Charlton  ▼.  Low,  3  P.  W.  338  ;  Pol* 

B^be  takeo  to  be  either  a  {iromiiiaory  noto  lexfen  ▼.  Moore,  3  Atk.  272,    See  alao  Ba^ 

or  a  bill  of  ezchaog^,  the  holder  ii  at  liberty  thurat'a  caae,  2  Yentr.  40. 


4  BAM  ON  ASSETS,  DSBT8  AND  INCUMBRANCSS. 

covenanted  that  he  would  not  obstruct  such  disposition,  and  after  the  mar- 
riage th^  money  was  given  up  by  the  trustee,  and  came  into  the  hands  of 
the  husband,  who  died,  the  wife  was  not,  by  means  of  the  covenant,  or 
otherwise,  a  specialty  creditor  of  the  husband :(/)  and  that  where,  to  se- 
cure a  sum  of  money,  principal  and  surety  jointly  enter  into  a  bond,  and 
there  is  no  mortgage  to  the  creditor,  or  counter  bond  to  the  surety,  or 
other  assurance  which  can  make  the  surety  a  specialty  creditor  of  the 
principal,  and  the  money  on  the  bond  is  due  in  the  life  time  of  the  prio- 
cipal,  the  surety  is,  after  the  death  of  the  principal,  a  creditor,  by  simple 
contract  only  against  his  assets,  if  after  the  money  was  due  he  paid  off 
the  bond  in  the  life  time  of  the  principal,  or  after  his  death;(j')  and  that 
in  a  case  where  the  plaintiff  had  joined  as  surety  with  the  testator  in  a 
joint  and  several  bond,  and,  after  the  death  of  the  testator,  had  paid  the 
amount  of  the  bond  to  the  obligee,  taking  an  assignment  of  the  bond;  the 
plaintiff  was  not  a  specialty  creditor  of  the  te8tator.(A) 


SECTION  II. 

DEBT  SECURED  BT  MORTOAOE. 

When  money  is  secured  by  a  mortgage  of  land,  as  freehold,  copyhold, 
or  leasehold,  the  premises  mortgaged  are  a  pledge  for  a  debt;(t)  and  a 
P  «g  ^  debt  exists,  although  there  is  no  other  security,  *as  a  bond  or 
I-  J  covenant,  for  payment  of  the  money.(j)    If,  besides  the 

mortgage,  the  mortgagor  enters  into  a  contract  under  seal,  as  a  bond  or 
covenant  to  pay  the  money,  the  debt  is  one  by  special  contract  or  spe- 
cialty.(Ar}  If  there  is  no  such  farther  security,  the  debt  is  by  simple 
contract  only.(/) 

The  debt  appears  to  be  of  the  latter  kind,  when  money  is  secured  by 
an  equitable  mortgage,  made  by  a  written  but  unsealed  agreement  to 
mortgage  ;(9n)  or  by  a  deposit  of  title  deeds,  accompanied  or  not  accom- 
panied by  such  an  agreement.(n) 

That  an  unwritten  agreement  to  mortgage,  accompanied  by  a  deposit 

(/)  Lench  ▼.  Lench,  10  Vei.  611,  516»  9  Mod.  468,  and  stated  from  M.S.3  Craise 

631.  Dig.  2nd  ed.  168;  Waring  t.  Waid,  7  Yes. 

( j*)  Copia  ▼.  Middleton,  1   Turn.  &  R.  832,  886 — 1   Bro.  C.  C.  464;  8  Yea.  394  ; 

334,  cited  4  Raaa.  378.  Jacob  Rep.  289. 

(A)  Jones  ▼.  Davids,  4  Raaa.  277.  (m)  Tliat  thia  agreement  ia  a  mortgage  in 

(t)  2  P.  W,  438  :  1  AUc.  487;  3  Atk.  equity,  aee  Shepherd  t.  Kent,  Pre&Ch.  190, 

435, 437,  445 ;  3   Yea.  131 1  7  Yea.  336,  Sir  Simeon  Stuart'a  caae,  or  Stuart  t.  Tich- 

340;  Dan.  Rep.  336.  borne,  cited  8  Yea.  676,  682,  2  Sch.&  Lef. 

(i)  2  Salk.  449  ;  IP.  W.  294^  295  ;    2  883  ;  Ex  parte  WiUa,  2  Cox,  283 ;  and  £z 

P.  W.  455  (  3  P.  W.  360 ;  Prec.   Ch.  61 1  parte  Hodgson,  1  Glyn  &  J.  12. 
Jacob  Rep.  239  ;  Lloyd  v.  Tharaby,  9  Mod.         (n)  On  an  anaealed  written  agreement  to 

463.  mortgage,  accompanied  by  a  depoait  of  title 

(k)  Gallon  t.  Hancock,  2  Atk.  424, 435,  deeda,8ee  Ex  parte  Wetherell,  11  Yea.  398  ; 

486  {  Dake  of  Ancaater  v.  Mayer,  I  Bro.  G.  Ex  p.  Coombe,  11   Yea.  369  ;  Ex  p.  Kea- 

C.  466  ;  Aldjich  ▼.  Cooper,  8  Yea.  894,  Gif-  aington,  2  Yea.  &  B.  79 ;  Ex  p.  Coombe  in 

ford  ▼.  Maoley,  Caa.  T.  Talb.  109.  re  Beayan,  4  Madd.  249 ;  and  £x  p.  Alexan* 

(/)  Thomaa  t.  Terrey,  1  Eq.  Caa.   Abr.  der,  1  Glyn  &  J.  409. 
139 ;  Gilb.  Eq.  Rep.  1 10  { Lloyd  v.  Thnraby, 
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of  title  deeds  with  the  creditor  or  his  agent,  may  in  equity  constitute  a 
mortgage,  was^  after  the  Statute  of  Frauds,  first  decided  in  Russell  t. 
Roneil,  where  Lord  Thorlow  affirmed  a  decision  by  the  Lords  Gommia- 
rionen.  Lord  Loughborouirh  and  Mr.  Justice  Ashhurst  (o)  The  deposit 
lets  in  paiol(  p)  evidence  of  the  intent  ^ith  which  the  depo-  r  #7  i 
A  was  made.(9)   And  if  this  evidence  proves  an  agreement  I-  -' 

to  create  by  the  dqxMnt  a  present  lien  on  the  land,  and  to  execute  here* 
after  a  legal  mortgage,  a  Court  of  Eauity  will  fulfil  this  intention,  and 
holds  that  the  i^reement  and  deposit  ao  in  equity  bind,  or  are  a  lien  on, 
the  land  now,  and  constitute  a  present  equitable  mortgage.^  This  doc- 
trine plainly  thwarts  the  object  of  the  third  section  of  tne  Statute  of 
Frauds;  by  which  section  it  is  enacted,  <<  That  no  leases,  estates,  or  in- 
terests, either  of  freehold  or  terms  of  years,  or  any  uncertain  interest, 
not  being  ci^yhold  or  customary  interest,  of,  in,  to,  or  out  of,  any  mes- 


suages, manmv,  lands,  tenements,  or  hereditaments,  shall  at  p      «g      -. 

any  •time  after  the  four  and  twentieth  day  of  June,  1677,  be  '-  -* 

CO  Bnndl  t.BimmI1«  1  Bro.  G.  C.  S69 ;  sometimef  so  called  (4  M.  k  S.  666,)  Mein« 

eitod  9  Yw.  117, 19  Tw.  479,  and  %  Sch.  3c  to  be  moat  properly  danomiaated,  not  parol, 

Lfliasa.    Sea  Brander  ▼.  Boles  or  Boba,  but  axtrinsic  or  ooUataralavidanea  (Doe  t. 

Ftae.  Gk.  376 ;  Gilb.  E^.  Bep.  36.    See  Blown,  11  Bast,  441 ;  Doe  ▼.  Lyfoid,  4  M. 

bkawiae  Fitxjames  t.   Fitzjamea,  Gas,  T.  &  S.  650.)     As  OTidenee,  which  is  parol,  in 

Finch,   10,  where^  before    the  Statute   of  the  sense  of  Terbal,  and  is  o^red  to  explain 

Fmdi^  a  deed  was  deposited  Ibr  seenring  a  an  instniment,  is  eertainlj  extrinsic  e?idencs^ 

dibt,  and  the  doditoKwaa  allowed  to  retain  it  so  this  latter  oomprshsfisive  expression  is 

ontil  pqrBMfiL    And  see  farther  Brizick  ▼•  sometimes  osed  to  denote  it  (Golpoys  ▼.  Gol- 

Mannen,  9  Mod.  284,  dted  12  Yes.  199.  poys,  Jacob,  461.)    «« Pleadings,"  says  Sir 

{p)  It  may  here  be  remarked,  that  al-  w,  Blackstone,  **  are  the  mntual  altercations 

Ihoi^  the  word  "parolf"  popularly  or  gene-  between  Uie  plaintiff  and  defendant ;  which 

lally  speakiiig^  meana  verbal  or  «# ttvritten,  at  present  are  set  down  and  daliveted  mto  the 

yet  it  is  aometimee  used  in  the  sense  of  writ'  proper  office  in  writing,  though  formerly  they 

tob   **  All  contracts  are,  by  the  laws  of  Eng-  were  usually  put  in  by  their  counsel,  ore  te^ 

Ind,  distzngoished  into  agreements  by  spe-  niM,  or  viva  voce,  in  court,  and  then  minuted 

daky,  and  agreements  by  parol ;  nor  is  there  down  by  the  chief  clerks,  or  prothonotaries ; 

soy  Bodi  thkd  daas  as  contracts  in  writing,  whence  in  our  old  law  French,  the  pleadinga 

if  they  ba  marelj  written,  and  not  special-  are  frequently  denominated  the  parel "  (8  Bl« 

lies,  thsy  ase  puol.''    (Ram  t.  Hughes,  7  Com.  293 ;  3  Reeves'  Hist  96,  427.    See 

Dum.  at  £.360,11.)   A  lease /or  years  writ-  also  the  sUtute  86  Bdw.  HLc.  16,  which 

ten,  bat  Mt  wider  seal*  ia  a  parol  lease  (Ibid.)  changed  the    language   of  pleading  from 

A  Isaae  uawiitftsn,  and  made  Terbally  only,  French  to  English.)     At  this  day  pleadings 


is  a  parol  Isaae  (Statole  of  Frauds  29  C.  It  although  now  in  writing,  retain,  in  one  in- 
c.  3,  SL  1, 3 ;  2  BL  Gom«  297.)  Unwritten  or  stance  at  least,  the  name  of  the  pgreL  For 
vsri«l  eiridsnc^  dcli^rad  in  words  spoken  when  in  an  action  or  suit  the  pl^tiff  or  do* 
ky  a  witness,  ia  called  parol  eridenoe  '3  Bl.  fendant  is  an  infant,  in  many  cases  **  either 
Ckan.  369 ;  12  Yea.  197.)  To  protect  certain  party  may  suggest  the  nonage  of  the  in£ukt, 
isiiii  Bill  lis  of  land  fitan  tha  fiand  and  per-  and  pray  that  the  proceedings  may  be  defer- 
jay  to  whidi  thisy  w  exposed,  whan  ttiey  red  till  his  full  age )  or  (in  the  legal  phrase) 
srs  made  withoot  writing  and  thqr  lot  in  that  the  infant  may  have  his  age,  and  thattha 
vartial  or  parol  eTidenoa  to  explain  them,  was  parol  may  ttemWf  that  is^  that  the  pleadinga 
fts  object  of  tha  thiid  section  of  the  SUtute  may  be  staid ;  and  then  they  shall  not  pro- 
of Franda  (13  Yea.  197;  19  Yes.  211;  I  ceed  till  his  full  age,  unleai  it  be  apparent 
Boe^  aoo.)  Yarbal  afidance  ofiered  in  ex-  that  he  cannot  be  prejudiced  thereby,".  (3  Bl. 
ibnataoii  of  a  wiU  ia  parol  evidence  (Lord  Gom.  300 ;  2  Inst  267,  291 ;  Finch  L.  79, 
Fsiklsnd  ▼.  Bartia,  2  Yam.  337,  339 ;  Ulrich  80,  ed.  1769,  246,  246 ;  Markal's  esse,  6  Co. 
▼.  litriifiaH,  2  Atk.  873.)  But  written  e^-  3 ;  Phuket  ▼.  Beeby,  4  East,  486, 1  Smith, 
dmoa  oOnrad  lor  the  same  purpoaa,  and  con-  264 ;  Lechmere  t.  Brasier,  2  J.  &  W.  287.) 
■sting  of  docmneats,  sealed  or  unsealed,  aa  (9)  1  Gox,212;  12  Yea.  197 1  2  Sch.  & 
dsedi^  ]alt«f%  entries^  lentala,  or  papers  of  Lei^  883. 

say  kina»sdtlioiiflfiit  maybe  «in  a  Sanaa  pa-  (r)  lCoz,212;  19  Yea.  211 ;  1  Back* 

nr  (Bfewe  T.  Daniaoot  8  Yea.  397,)  apd  ba  626, 
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•Mignedy  granted,  or  sarrendered,  unless  it  be  by  deed  or  note  in  writ- 
u^&  signed  by  the  party  so  assigning^  granting,  or  surrendering  the  same, 
or  their  agents  thereunto  lawfully  authorized  by  wnting,  or  by  act  and 
operation  of  law."(«)  Liord  Thurlow's  decision  in  Russell  y.  Russell 
was  confirmed  by  himself,  by  the  like  determination  in  other  cases ;(/) 
and  these  authorities  haye  been  followed,  although  with  much  reluctance, 
by  other  judges,  in  a  great  number  of  instances;(fi)  many  of  them  in 
bankruptcy ,(v)  on  the  mortgagee's  petition  for  payment  out  of  the  estate 
so  pledged  to  him  by  the  bankrupt9(tt?)  and  where  the  deposit  was  of  a 
lease,  which  contained  a  clause  against  assignment  without  Iicehse.(j?) 
And  the  doctrine  of  Russell  y.  Russell,  although  in  efiect  it  repeals  the 
Statute  of  Frauds,  is  now  too  firmly  established  to  be  shaken  by  the 
Courts,  (y)  It  has  eyen  been  followed  in  a  Court  of  Law.  In  Richards 
y.  Borrett,  Lord  Kenyon  obseryed: — ^It  had  been  held  in  Equity,  that 
depositing  all,  or  eyen  part  of,  the  deeds  respecting  real  property,  im- 
plied an  intention  of  charging  the  real  estates,  and  gaye  the  party  a  lien 
upon  them;  and  that  as  this  was  an  equitable  action,  he  would  hold  the 
r  *Q  1  ^"^^  doctrine,  (z)  *In  l)oe  y.  Hawke,  where  a  lease  for 
L  -1  years  was  deyised  by  a  conditional  limitation,  the  estate  of 

the  deyisee  was  held  to  be  determined  by  certain  acts  done  by  him,  and 
one  of  these  acts  was  a  deposit  of  the  lease,  by  way  of  security  for  mo- 
ney borrowed,  (a) 

The  mere  deposit  of  title  deeds,  at  the  time  when  a  debt  is  contracted 
or  money  advanced,  is  itself  eyidence  of  an  agreement  to  pledge  the 
land  for  security  of  the  money;  and,  unless  rebutted  by  other  eyidence,(&) 
is  alone  su£Scient  to  establish  a  present  equitable  mortgage. (c)  And 
with  greater  reason  a  present  mortgage  is  efiected,  if  the  evidence  ofiered 
to  explain  the  deposit  proves  an  express  agreement  to  mortgage,  (d)  It 
is,  perhaps,  not  decided  that  a  mere  deposit  of  deeds,  unaided  by  parol 
eyidence,  will  constitute  a  mortgage  to  secure  a  debt  antecedently  due.(e) 
But  it  is  clear  that  parol  eyidence  of  the  agreement,  entered  into  when 

(«)  Stat  29  C.  n.  c.  3.  fl.  8  ;     1    Cox,  p.  SberanD,  1  Back,  462 ;   Ex  p.  Abdy,  2 

221  $  9  y«iL  117  ;  11  Ym.  403  ;    12  Yes.  Christ  B.  L.  2Dd  ed.  120.    See  tlso  Doe  t. 

197;  14  TeiL  607  «  19  Yee.  211 ;  1   Roe^  Bevmn,  8  If .  8c  S. 353.    Id  Doe  ▼.  Hogg,  1 

aoo.  See  alio  Uie  fourth  lection  of  the  nine  Carr.  &  P.  160,  a  deposit  of  a  leaie,  m  seeo- 

•totote.  nij  for  moDey  borrowed,  was  held  not  to 

(r)  Featherrtone  t.  Fenwick,  and  Harford  create  a  forfeitue,  under  the  terms  of  the  pro- 

▼.  Carpenter,  1  Bro.  C.  C.  270,  n.  tiso  for  re-entiy  contained  in  the  lease. 

(tf)PiunibT.Fliiitt,2Anstr.438{BiichT.  (y)  1   Coz,212;   9  Yes.  117;  12  Yea. 

EUames»  ibid.  427 ;  Locas  ▼.  Commerford,  3  198 ;  19  Yes.  212,  479 ;  1  Mer.  9$    2  Yea. 

Bro.  C.  C.  166, 1  Yes.  jnn. 236, cited  6  Price.  &  B.  83. 

460, 461 ;  Hiem  ▼.  MiU,  18  Yes.  1 14 ;  Haw-  (z)  8  Espin.  Rep.  102.    See  also  Wood 

kins  ▼.  Ramsbottom,  1  Price,  188;  Casberd  t.  Grimwood,  10  B.Cc  C.  679,  and  Sumptar 

T.  Att.  Gen.  6  Price,  411,  Dan.  238 ;  Wise-  ▼.  Cooper,  2  Bam.  dfc  Adolph.  223. 

nan  t.  Westland.  1  Y.  8c  J.  117.     See  also  (a)  2  East,  481. 

Hankey  t.  Yemen,  2  Cox,  12,  and  Williams  (b)  11  Yes.  401,  14  Yes.  607 ;  Locas  ▼. 

▼.  MedUcott,  6  Price,  496.  Dorrien,  7  Taunt  278,  1  J.  B.  Moore,  29. 

(v)  Ex  parte  Haigfa,  11  Yea.403;  Exp.  (e)  11  Yes.  401,  403;  12  Yes.  198;    17 

Price,  1  Back,  221,  8  Madd.  132;  Ex  p.  Yes.  230,  231;  19  Yes.  268 ;  2  Yes.  Sl  B. 

Wise,  1  Mont.  &  M.66.     See  Doe  ▼.  Hoe,  83;  1  Turn,  dc  R.  279;  1  Glyn  dbJ.  242; 

6  Eqnn.  105.  3  Y.  dc  J.  1 6 1 ;  Featherstone  ▼.  Fenwick,  end 

(w)  Ex  parte  Mountfoit,  14  Yea.  606 ;  Ex  Harford  ▼.  Carpenter,  1  Bro.  C.  C.  270,  n., 

p.  Whitbread,  19  Yea.  209, 1  Rose,  299 ;  Ex  cited  14  Yes.  607 ;  Ex  parte  Bruce,  1  Roae, 

p.  Coombe,  4  Madd.  249 ;  Ex  p.  Meax,  1  374. 

Glyn  &  J.  116.  (d)  Ex  parte  Brace,  1  Rosa,  374. 

(x)  Ex  parte  Baglehole,  1'  Rose,  432 ;  Ex  (s)  See  12  Yes.  198 ;  14  Yes.  607. 
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the  deposit  takes  place,  rtlay  make  that  agreement  and  deposit  an  equitable 
mortgage  to  secure  such  a  debt;(y*)  or  such  a  debt,  or  money  advanced 
when  the  deposit  takes  place,  and  also  future  advances  of  money  ;{g)  or, 
as  the  case  may  be,  future  advances  only.  (A) 

In  Ex  parte  Langston,  a  mortgage  efilected  by  an  unwritten  agreement 
and  deposit  of  title  deeds,  and  made  to  secure  an  antecedent  debt,  was 
ailowed  to  cover  money  advanced  after  the  deposit,  on  parol  evidence 
that  it  was  advanced  on  the  faith  of  this  extension  of  the  existing  mort- 
g9ge.(t)  This  decision  has  been  followed  in  other  cases.(y)  And  it  is 
oertaiQ  that  the  land  *will  be  a  pledge  for  the  subsequent  p  ^.^  ^ 
advance  also,  if  when  this  loan  takes  place  the  deeds  are  re-  1-  -I 

delivered  to  the  debtor,  and  by  him  are  then  again  put  into  the  hands  of 
the  creditor,  on  a  verbal  agreement  to  include  this  money  also  in  the 
]ttor^ge.(Af)  It  is  likewise  clear  that  when,  after  the  mortgage,  the 
firm  of  the  creditors  is  altered,  the  benefit  of  the  existing  mortgage  may 
be  extended  to  the  new  firm,  on  parol  evidence  that,  after  the  change  of 
the  partners,  it  was  agreed  the  mortgage  should  be  a  security  to  the  new 
house.  (2) 

From  a  dislike  of  the  doctrine  of  equitable  mortgage,  by  an  unwritten 
aereement  and  a  deposit  of  title  deeds,  the  Courts  eagerly  seize  on  any 
circumstance,  which  may  enable  them  to  take  a  particular  case  out  of  the 
effect  of  it(m)  And,  accordingly,  several  cases  are  found,  in  which  the 
circumstances  have  been  held  not  to  create  such  a  mortgage.(n)  In  one 
of  them  the  deposit  was  made  with  the  wife  of  the  debtor:(o)  in  another, 
all  the  title  deeds,  except  the  immediate  conveyance  in  fee  to  the  debtor, 
were  sent  to  the  creditor,  to  enable  him  to  have  a  mortgage  prepared; 
and  it  was  not  the  intention  of  the  creditor  that  he  should  have  a  mort- 
pge,  till  an  actual  one  was  executed  to  him;  and,  in  the  same  case,  the 
conveyance  in  fee  to  the  debtor  was  deposited  with  another  creditor,  as 
a  security,  with  a  promise  to  send  him  the  other  title  deeds,  but  he  was 
not  to  have  an  equitable  mortgage,  till  he  got  possession  of  the  whole  of 
the  deeds:(p)  and  in  a  third  case,  where  the  creditor  claimed  to  be 
mortgagee  for  money  due  previously  to  the  deposit,  it  was  proved  the 
deposit  was  made,  not  to  secure  money  before  or  at  the  time  advanced, 
but  for  the  purpose  of  obtaining  future  credit. (9) 

*In  Ex  parte  Bulteel,  Lord  Thurlow  seems  to  have  drawn  ^     «i  1     1 
a  distinction  between  a  deposit  of  title  deeds,  accompanied  '  -I 

(/}  Edge  ▼.  WorthiDgtoD,  1  Cox,  311  {  (I)  Ex  parte  KendngtoD,  2  Vet.  A  B. 

Ex  parte  Haigh,  II  Yes.  403;  Ex  p.  Lang^  79,  84 ;  Ex  p.  Lloyd,  1  Glyn  &  J.  889. 

Ami,  17  Vee.  227,  1  Rose,  26 ;  Ex  p.  Whit-  (m)  Ex  parte  Hooper,  1  Mer.  9,  10  ;  19 

bread,  19  Yea.  209, 1  Rose,  299 ;  Hockley  v.  Yes.  480 ;  Boxon  ▼.  Williams,  3  T.  dt  J. 

BaDtock,  I  Rosa.  141,  144.  150,  162. 

(^)  Ex  parte  Haigh,  11  Yea.  408 -,  Ex  p.  (»)  Ex  parte  Finden,  11  Yes.  404,  n.; 

Moontfort,  14  Yes.  606 ;  Ex  p.  Warner,  19  Ex  p.  Coombe,  17  Yes.  869 ;  Ex  p.  WhiU 

Tcs.202,  1  Rose,  286;  Ex  p.  Whitbread,  19  bread,  19  Yes.  209,  I   Rose,  299;  Ex  p. 

Yea.  210,  1  Rose,  299 ;  Ex  p.  Lloyd,  1  Glyn  Coombe,  in  re  Beavan,  4  Madd.  249. 

It  J.  389.  (0)  Ex  parte  Coming,  9  Yes.  11*5. 

(A)  Ex  parte  Monntfort,  14  Yes.  606.  (p)  Ex  parte  Pearse,  1  Buck.  525.     See 

(i)  17  Yes.  227,  I  Rose,  26,  cited  16  Yes.  also  on  a  deposit  of  part  only  of  title  deeds, 

479,  and  1  Mer.  9.  Ex  p.  Wetherell,  11  Yes.  398,  and  Wiseman 

(/)  fix  parte  Whitbread,  19  Yes.  209,  1  t.  Westland,  1  Y.  &  J.   117.     See  likewise 

Rose,  299 ;  Ex  p.  Lloyd,  1  Glyn  db  J.  889.  Fitzjames  ▼.  Fitzjames,  Cas.  T.  Finch,  10,^ 

2  Yea.  Sc  B.  83,  84.  a  case  before  the  Statute  of  Frauds. 

(k)  19  Yes.  210,  479 ;  2  Yea.  db  B.'84.  (g)  Mountford  ▼.  Scott,  1  Turn.  &  R. 

274, 3  Madd.  34. 
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by  an  agreement  to  bind  the  land  now,  and  an  agreement  to  mmigagey 
accompanied  by  a  deposit  made  for  the  purpose  to  enable  the  creditor  to 
have  the  legal  mortgage  prepared.  The  latter  agreement  and  deposit  he 
appears  to  have  held  did  not  amount  to  a  present  pledge  of  the  land,  but 
only  to  an  agreement  to  pledge  the  land  hereafter,  namely,  from  the  time 
when  the  legal  mortgage  should  be  eicecuted,  and  therefore  did  not  con- 
stitute a  present  equitable  mortgage.(r)  The  same  distinction  was  taken, 
and  the  like  decision  made,  by  Sir  W.  Grant  in  Norris  v.  Wilkinson.(^) 
On  the  other  hand,  an  agreement  to  mortgage,  and  a  deposit  of  title 
deeds  for  the  purpose  to  enable  the  creditor  to  have  the  mortgage  pre* 
pared,  have  been  held  to  be  a  present  equitable  mortgage^  by  Sir  L. 
Kenyon  in  Edge  v.  Worthington,(/)  and  by  Lord  Eldon  in  Ex  parte 
Bruce,  (u)  It  is  observable  that  it  does  not  appear  that  Edge  v.  Worth* 
ington  was  cited  before  Lord  Thurlow,  or  that  Sir  W.  Grant,  or  Lord 
Eldon,  was  aware  of  the  decisions  before  made  on  the  same  point  In 
the  absence  of  any  £au'ther  case,  the  law  to  be  extracted  from  the  con- 
flicting opinions  mentioned,  would  perhaps  rest  on  this  question; — ^when 
on  a  deposit  of  title  deeds  there  is  proof  of  a  verbal  agreement  to  mort- 
gage, do  this  agreement  and  deposit  create  a  present  lien  on  the  land^  in 
a  case  where  the  time  from  which  the  land  shall  be  bound  is  not  ex- 
pressly mentioned?  There  is,  however,  an  additional  authority,  wh^iein, 
of' the  four  cases  named.  Ex  parte  Bulteel  alone  appears  not  to  have  been 
noticed.  This  authority  is  Hockley  v.  Bantock,  where  Lord  Gifford 
decided  that  the  agreement  to  mortgage,  accompanied  by  a  delivery  of 
the  title  deeds  to  the  creditor's  agents,  in  order  that  a  mortgage  deed 
might  be  prepared,  constituted  a  present  equitable  mortgage;(v)  a  decision 
which  adds  great  weight  to  the  cases  before  Sir  L.  l^enyon  and  Lord 
Eldon,  and  has  probably  settled  the  law  on  the  subject, 
P  ^.^  1  *A  deposit  by  a  copyholder  of  the  copies  of  the  Court 
*-  -1  Rolls,  coupled  with  evidence  of  a  verbal  agreement  to  create 

a  lien  on  the  land,  is  not  distinguishable  from  the  like  deposit  in  the  case 
of  freeholds,  and  is  therefore  in  equity  a  mortgage»(u^} 


SECTION  III. 

DEBT  CONTKACTED  BT  A  BREACH  07  TSUST. 

A  BREACH  of  trust  may  make  the  trustee  a  debtor  to  his  cestui  que 
trust.  And  the  debt  will  in  some  cases  be  one  by  specialty.  It  may 
be  a  specialty  debt,  if  the  breach  of  trust  consists  of  the  non-fulfilment 
of  a  contract  entered  into  by  the  trustee  under  his  hand  and  seal,  or  by 

»  . 

(r)  13  Cox,  343.  (w)  Ez  parte  Warner,  1  Rote,  386  ;  19 

(0  12  Vea.  193,  cited  6  Price,  459.    See  Yes.  303 ;  Winter  ▼.  Lord  Anaon,  8  Rues. 

alio  Brander  ▼.  Bole8»  Free  Ch.  375,  Gilb.  493.    See  Eden's  Bank.  L.  3d  ed.  391,  n.; 

Eq.  Rep.  35,  and  the  King  ▼.  Benson,  cited  where,  on  citing  Ex  p.  Warner,  the  author 

6  Price,  467—473,  and  Dan.  Rep.  350.  adds,  ^'Sed  qu,  I  have  been  informed  by  the 

(f)  1  Cox,  31 1.  Deputy-Secretary  of  Bankrupts,  that  the  con- 

(u)  1  Rose,  374.  trary  has  been  decided  by  the  Vice-Chancal- 

(v)  1  Rues.  141»  144.  lor,  in  Ez  p.  Conie,  re  Green,  13th  August^ 

1835." 
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dee(L(ar}    But,  expect  in  some  cases  of  a  special  contracly  a  breach  of 
trust,  genendlj  speakiog,  creates  a  debt  by  simple  contract  only,  (y ) 


•CHAPTER  II.  [    ♦IS    ] 

CROWN  DEBTS. 


SECTION  I. 

A  PRSsoaATiVB  of  the  Crown  entitles  the  king  to  a  particular  process 
for  the  recovery  of  his  debts;  and  in  many  instances  to  be  paid  in  pre* 
ference  to  a  subject,  who  is  a  creditor  of  the  same  debtor,  and  who,  if 
the  like  circumstances  lay  between  subject  and  subject,  would  not  be 
liable  to  the  same  postponement.  A  reason  assigned  for  this  prerogative 
is,  that  T%esaurtis  Regis  est  pacts  vinculum  ei  bellorum  nervi;(z)  a  rea- 
son that  in  modern  times  is  better  expressed  by  the  comprehensive  term, 
public  good«(a)  The  prerogative  mentioned  offers  a  wide  field  for  re- 
search into,  and  investigation  of,  much  law  that  originated,  and  became 
established,  in  this  country  at  a  distant  period;  and  which,  modified  and 
illostrated  by  successive  acts  of  the  legislature,  and  numerous  decisions 
and  opinions  delivered  in  the  courts  of  justice,  is  come  down  to  the  pre- 
sent time,  and  now  constitutes  a  very  material  part  of  the  law  of  the 
land.  In  this  place,  however,  where  the  right  of  the  Crown  to  be  paid, 
and  often  to  be  first  paid,  out  of  the  assets  of  a  person  deceased,  is  the 
single  object  that  claims  direct  attention,  it  is  proper  to  leave  unattempted 
a  minute  examination  of  the  general  subject;  and  if  any  departure  from 
the  main  object  of  inquiry  may  here  be  allowed,  to  confine  that  digression 
to  the  more  prominent  parts  of  the  law  of  crown  debts. 

A  prerogative  of  the  king  in  the  case  of  debts  due  to  him  may  un- 
doubtedly claim  a  foundation  in  the  common  ]aw.(6)  By  this  law,  before 
the  reign  of  Henry  III.,  the  king  was  entitled  to  ^execution  r  ^^a  i 
of  the  body,  and  goods,  and  possession  of  land,  of  his  debt-  ^  J 

or;(c}  a  remedy  which,  so  far  as  relates  to  the  possession  of  land,  was 
not  enjoyed  by  a  subject  until  it  was  granted  to  him  by  the  Statute  West- 

(x)  Giffinrd  ▼.  Muilej,  Cm.  T.  Talb.  109.  Long  ▼.  Stewart,  5  Yes.  800,  n.;  Lord  Mont- 
Sat,  nereithelaH,  Baily  ▼.  Ekini,  %  Dick,  ford  y.  Lord  Cadogan,  17  Ves.  486,  19  Yea. 
63S.  635,  %  Mer.  8 ;  Walker  t.  Symonda,  S  Swanat, 

(s)  Gifiord  t.  Manley,  Caa.  T.  Talli.  110;  1 ;  and  Adair  y.  Shaw,  1  Sch.  &  Lef.  S73. 
Cox  y.  Bateman,  %  Yea.  19;   Yemon  y.        (x)  3  Co.  ISb.;  11  Co.  91  b.;  Co.  Litt. 

Vawdiy,  %  Atk.  119,  Bam.  Ch.  Rep.  280,  131  b.;  Oodb.  893 ;  Parker  Rep.  90. 
304 ;  Baily  y.  Ekina,  S  Dick.  632 ;  Keman  y.         (a)  4  Durn.  &  E.  410. 
Fltx-SimoD,  3  Ridgew,  P.  C.    1,  18.     See        (6)  8  Co.  13  b.;  Parker  Rep.  09  ;  3  Bl. 

afao  Baitletty.  Hodgaon,  I  Bom.  dc  E.  42,  Com.  419. 

and  Loid  Townaiiend  y.Windbam,  2  Ye8.4,7.        (c)  2  Inat  19 ;  8  Co.  12  b.;  7  Co.  21  b.; 

And  on  the  tiabiUty  of  the  aaaeta  of  truateea  2  Rol.  Abr.  158,  H.  4 ;  Oodb.  290 ;  Com. 

to  make  good  a  breach  of  truat  by  them,  aee  437;  2  Baro.  &  AM.  610,  612 ;  8  Bl.  Coiq. 

father  8cor6eId  y.  Howes,  3  Bro,  C.  C.  90 ;  419. 

Vol.  VIIL— C 
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minster  11, 13  Edward  I.  c.  18^  which  first  provided  for  him  the  writ  of 
elegii.{d) 

Every  one,  who  holds  in  his  hands  money  that  belongs  to  the  crown, 
is  a  crown  debtor,  and  subject  to  the  process  of  the  crown,  (e) 

So  soon  as  by  inquisition  a  person  is  found  indebted  to  the  crown  by 
simple  contract,  such  debt  becomes  a  debt  of  record. (/) 

A  person,  who  gives  to  the  crown  a  bond  on  condition,  is  not  a  bond 
debtor  of  the  crown  before  breach  of  the  condition.  (^) 

The  farther  consideration  of  the  law  of  crown  debts  may  Here  be 
prosecuted  under  the  following  heads: — 

Sect.  IL  0/  certain  Enactments  in  the  Statutes  33  Henry  VIIL 

c.  39,  and  13  Elizabeth^  c.  4. 

III.  0/ Lien  and  Sale  by  the  Debtor. 

IV.  Of  Lien,  and  Debtor's  Mortgage  by  deposit  of  Tiik 

Deeds, 
V.  Of  an  Extent;  in  chief  and  in  aid, 
.VI.   Of  a  Sale  under  an  extent. 

VII.   Of  certain  Titles  preferred  to  the  lien  of  the  Crown. 
VIII.   Of  particular  instances  of  Fraud  agcunst  the  Croum. 
IX.  Of  the  Debts  of  a  Crown  Debtor  deceased. 


The  reader,  who  may  desire  to  pursue  some  additional  branches  of 
this  law,  will  find  in  the  late  Reports  several  cases  concerning,  amongst 
r  •IS  1  other  matters, (A)  the  afiSdavit  on  which  to  ground  an  *ex- 
«-  J  tcnt;(t)  the  right  of  a  stranger  to  attend  the  inquisition  on 

an  extent,  and,  for  the  purpose  of  saving  his  property  from  seizure,  to 
assert  his  claim  to  it,  and  support  it  by  evidence;(y)  the  right  of  the 
crown,  on  an  extent  in  chief  or  in  aid,  to  seize  goods,  by  a  subject  taken 
in  execution  under  a  writ  of  ^.  fa.;{k)  the  Statute  of  Limitation,  21 
James  I.e.  16;(/)  partnership  property  ;(w)  wharfinger's  lien;(n)  prin- 

(d)  2  iDst  394;  3  Co.  12, 13  b.;  3  BL  King  (ia  aid  of  Horn)  v.  Rippon,  ib.  398 ; 
Com.  418.  The  King  (in  aid  of  Stuckey)  v.  Gibbs.  7 

(e)  Parker  Rep.  98;  6  Price,  476;  9  Price,  633  ;  The  King  (in  aid  of  Lechmere) 
Price,  656 ;  Dan.  Rep.  256  ;  1  Tyrwb.  Rep.  v.  Dineley,  9  Price,  311;  The  King  (in  aid 
384 ;  1  Cr.  &  Jenr.  408.  of  Hill)  ▼.  Homblower,  11   Price,  89  ;  The 

(/)  Parker  Rep.  98 ;  S  Price,  16;  6  Price,  King  ▼.  Bell,  ib.  772 ;  The  King  v.  Estate  of 

474 ;  Dan.  Rep.  265.  G.  Hassell,  13  Price,  279,  M'Clel.  105 ;  The 

-      (^)  The  King  ▼.  Tarleton,  9  Price.  647,  King  ▼.  Marsh,  13  Price,  826,  M'Clei.  688. 

1  M'Clel.  &  Y.  250,  n.    See  The  King  ▼.        ( j)  The  King  v.  Bickley,  3  Price,  454. 

Marsb,  M'Clel.  Rq>.  688.  (k)  The  King  t.   Sloper,  6  Price,  lU; 

(A)  The  King  ▼.  WiUiams,  M'Clel.  67  ;  The  King  (in  aid  of  Paltison)  t.  Sloper,  ib. 

The  King  ▼.  Winkles.  1  M'Clel.  &  Y.  33  ;  144 ;  The  King  ▼.  Giles,  8  Price,  293 ;  Swain 

'  The  King  v.  Marsh,  ib.  250  ;  The  King  v.  ▼.  Moriand,  Gow  N.  P.  Rep.  39,  1  Brod.  & 

Cuming,  ib.  266  ;  The  King  y.  Slee,  ib.  361 ;  B.  370, 3  J.  B.  Moore,  740 ;  Giles  t.  Grover, 

The  King  v.  Sonlby,  1  Y.  &  J.  249 ;  The  I  Y.  &  J.  232. 

King  ▼.  Bums,  ib.  679 ;  The  King  ▼.  Tre-        (/)  The  King  v.  MorrmU,  6  Price, 24,  cited 

goning>  2  Y.  &  J.  132 ;  Attorney  General  ▼.  4  B.  &  C.  151. 

Gibbs,  3  Y.  &  J.  333 ;  The  King  ▼.  Jones,  1         (m)  The  King  ▼.  Sanderson,  Widitw.  50 ; 

Cr.  &  Jerv.  140 ;  The  King  v.  Wranjiham,  The  King  ▼.  Rock,  2  Price,  198. 

1  Tyrwh.  383,  1  Cr.  &  Jerv.  408.  („)  The  King  y.  Humpheiy,  1  M'Clel.  & 

(f)  The  King  v.  Mainwaring,   1  Price,  Y.  173. 
202 ;  ex  p«rte  Hippesley,  2  Price,  379 ;  Tt^e 


CSKTAIN  ENACTMENTS  BELATXNO  TO  CKOWN  DEBTS.  1 1 

dpal  and  surety  ;(o)  sheriff's  poundage  ;(j9)  landlord's  cliioi  for  rent 
ag^dnsi  hja  tenant's  property  8eized.(9) 


SECTION  IL 

OF  CSBTAIK  ENACTMENTS  IN   STATUTES  33  HSNRT  VIII.  C  39^  AND  13 

SLIZABBTHy  C  4« 

An  important  statute  relating  to  crown  debts  is  the  S3  Henry  VIII.  e. 
39.  (r)     It  is  enacted, 

By  section  50,  That  obligations  to  the  king  shall  be  of  the  ^  «.  ^  ^ 
same  *nature,  force,  and  effect,  as  the  writings  obligatory,  ^    "'  ^ 

taken  and  knowledged  according  to  the  Statute  of  the  Staple  at  West- 
minster, hath  [have]  been  taken,  used,  and  executed,  against  any  lay 
person.  .        ., , 

By  section  74,  That  if  any  suit  be  commenced,  or  any  PNrcess  bet 
awarded  for  the  king,  for  the  recovery  of  any  of  the  king's  debts,  that 
then  the  same  suit  and  process  shall  be  preferred  before  the  suit  of  any, 
person.  And  that  the  king  shall  have  first  execution  against  any  de« 
feadant  before  any  other  person;  so  always  that  the  king's  suit  be  com- 
menced, or  process  awarded  for  the  debt  at  the  suit  of  the  king,  before 
judgment  given  for  the  said  other  person. 

By  section  75,  That  all  manors,  lands,  tenements,  and  hereditaments^ 
in  the  seisin  of  any  person,  to  whom  the  same  manors,  &c.,  shall  descend^ 
revert,  or  remain  in  fee  simple,  or  in  fee  tail,  general  or  special,  by,  from, 
or  after  the  death  of  any  his  ancestor  as  heir,  or  by  gift  of  his  ancestor, 
whose  heir  he  is,  which  said  ancestor  shall  be  indebted  to  the  king  by 
judgment,  recognizance,  obligation,  or  other  specialty,  the  debt  whereof 
shall  not  be  paid;  that  then  the  same  manors,  &c.,  shall  be  and  stand 
charged  and  chai^eable  to  and  for  the  payment  of  the  same  debt. 

By  section  76,  That  the  king  shall  not  be  barred  to  demand  and 
receive  his  debts  against  any  of  his  subjects,  as  heir  to  any  person  indebted 
to  the  king,  albeit  this  word  heir  be  not  in  such  recogniasance,  obligation, 
or  specialty;  or  that  any  such  person  or  persons  shall  allege  that  he  or 
they  have  not  any  manors,  &c.,  to  them  descended,  but  only  such 
manors,  &c.,  as  be  entailed  or  given  to  them  by  any  their  ancestors  to 
whom  they  be  heirs. 

By  section  77,  That  the  king  may  at  his  pleasure  demand  and  recover 
his  debts  of  and  against  any  executor  or  executors,  administrator  or  ad- 

(#)  Tlio  Kjaf  ▼.  Bitete  of  O.  Haueli,  this  set,  Cedl's  cam,  7  Oo.  18  b.;  Loid  Ao. 

IfClel.  105 ;  Attomej  General  ▼.  AtkioMii,  denon's  cafe,  7  Co.  31 ;  Fotkew's  case,  8 

1  Y.  fc  J.  SOT.  Leon.  90 ;  Trallop*!  case,  Lana^  61 ;  Anon. 

(^yriie  King  ▼.  VUleii,  Wightw.  9ft;  Jenk.  Cent,  c  6,  Ca.89 ;  Attorney  General  t. 

Tbe  Xing  ▼.  Bowles,  ib.   116;  Stevens  ▼•  Andrew,  Hardr.  23;   Attorney  (ieneral  t. 

SoChwell,  3  Brod.  and  B.  148.  Stonehouse,  lb.  339  ;  Senile  and  the  Qneen- 

(9)  The  King  ▼.  De  Caox,  2  Price,  17;  Mother,  ib.  5011 ;  Anon.  SaTile,  10,  Ca,  25; 

Ex  parte  Taunton*  in  The  King  ▼.  Hodder,  Anon.  ib.  12,  Ca.  33 ;  The  King  ▼.  Lambe, 

4  Price,  313 ;  The  King  (in  aid  of  Mjtton)  M'Clel.  Rep.  402, 13  Price,  649 ;  The  King 

T.  Hill,  6  Price,  19.  ▼.  Bell,  and  The  King  ▼.  8hackle»  11  Price, 

(r)  See  genarally  on  fha  interpretation  of  772, 783. 
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ministraton,  of  any  auch  person  indebted  in  manner<aboye  aaid,  if  the 
same  executor  or  executora,  administrator  or  administrators,  shall  have 
assets  in  his  or  their  hands,  in  deed  or  in  law. 
By  section  80,  That  if  any  manors,  &C.9  shall  be  charged  or  chargeable 

r  *i  7  1  ^^^  ^^^  ^^^^  ^^^  ^^^&  ^°^  ^^^^^  ^  ^°  ^^®  seisin  of  ^diyers 
I-  -I  and  sundry  persons,  other  than  the  obligor  or  obligors,  that 

then  all  and  singular  the  said  manors,  &c.,  and  every  parcel  of  them, 
shall  be  wholly  and  entirely,  and  in  no  wise  severally,  liable  and  charge- 
able to  and  with  the  payment  of  the  said  debt 

The  chief  effects  of  giving  to  a  bond  the  force  of  a  statute  staple 
seem  to  be,  to  make  the  debt  a  debt  of  record,  and  to  empower  the 
Crown  to  seize  the  whole,  and  not,  as  in  the  case  of  an  elegit^  a  moiety 
only  of  the  debtor's  land.(j) 

On  a  Crown  debt  due  by  a  tenant  in  tail,  it  was,  in  Lord  Anderson's 
case,  resolved: — 

1.  That  before  the  Statute  33  Henry  VIII.,  if  tenant  in  tail  of  land 
became  indebted  to  the  kiug  by  judgments  recognizance,  obligation,  or 
otherwise,  and  died,  the  king  should  not  extend  the  land  in  the  seisin  of 
the  issue  in  tail. 

2.  That  if  tenant  in  tail  becomes  indebted  to  the  king  by  the  receipt 
of  the  king's  money,  or  otherwise,  unless  it  be  by  judgment,  recogni- 
zance, obligation,  or  other  specialty,  and  dies,  the  land  in  the  seisin  of 
the  issue  in  tail,  by  force  of  the  said  Act  33  Henry  VIII.,  shall  not  be 
extended  for  such  debt  of  the  king;  for  the  statute  extends  only  to  the 
said  four  cases,  and  all  other  debts  remain  at  common  law. 

3.  That  if  tenant  in  tail  becomes  indebted  to  the  king  by  one  of  the 
four  ways  mentioned  in  the  said  Act,  and  dies,  and,  before  any  process 
or  extent,  the  issue  in  tail  bond  fide  aliens  the  land  in  tail,  that  now 
this  land  shall  not  be  extended  by  force  of  the  said  Act  33  Henry  VIII.; 
for,  as  it  appears  by  the  words,  it  makes  the  land,  in  the  possession  or 
seisin  of  the  heir  in  tail,  only  liable  against  the  issue  in  tail,  and  not  the 
alienee.(/) 

Another  material  statute,  relating  to  Crown  debts,  is  the  13  Eliza- 
r  *1A  1  ^^^9  ^'  ^'W  ^^^^y  amongst  other  clauses,  names  certain 
L  -l-^accountants  of  the  Crown,  and  renders  their  land  liable  to 

their  debts,  although  they  are  not  bound  to  the  Crown  in  any  obligation. 
*<  For  the  better  security,"  it  states,  «  of  the  Queen's  Majesty,  her  heirs 
and  successors,  against  such  as  shall  have  the  receipt  and  charge  of  money 
and  treasure  of  her  Highness,  her  heirs  and  successors;  Be  it  enacted, 
that  all  lands,  tenements,  profits,  commodities,  and  hereditaments,  which, 
any — treasurer  or  receiver  in  or  belonging  to  any  of  the  Queen's  Majes- 
ty's Courts  of  the  Exchequer,  wanis  and  liveries,  or  duchy  of  Lancaa- 
ter,  treasurer  of  the  chamber,  cofferer  of  the  household  to  the  Queen's 
Majesty,  her  heirs  or  successors,  treasurer  for  the  wars,  treasurer  of  any 

(t)  Stat  18  Edw.  I.  sUt.  8,  c  1;  itat  %7  steted  10  Go.  55  b.;  CMe  of  tiie  Queen,  Cox- 

Edw.  III.  tut  S,  c.  9;  a  BI.  Com.  160,  161,  hoad,  and  Biihop  of  Sarum,  Mo.  196 ;  Anon. 

466;  Shop.  Touch.  358.    Of  execution  under  Jenk.  Cent  c.  5,  ca.  89;  Attoniey  General 

a  sUtute  staple,  lee  6  Price  Rep.  316,  and  ▼.  Alston,  2  Mod.  247;  Nicholls  ▼.  How,  2 

Shep.  Touch.  866.  Vem.   889;  Wilde  ▼.  Fort,  4  Taunt  334 ; 

(r)  7  Co.  21.  Casberd  ▼.  Ward  and  Attorney  General,  6 

(u)  See  generally  on  the  construction  of  Price,  41 1,  Dan.  238. 
this  statute,  Sir  Christopher  Hatton's  case, 
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fort,  town,  qr  castle,  where  any  garriaon  is  or  ahail  be  keot,  treasurer  of 
the  Admiralty  or  navy,  treasurer,  under-treaaurer,  or  otner  person  acv 
comptable  to  the  Queen's  Majesty,  her  heirs  or  successors,  for  any  o£Soe 
or  charge  of  or  within  the  Mint;  treasurer  or  receiver  of  any  sums  of 
money  in]pre8t,(v)  or  otherwise,  for  the  tise  of  the  Queen's  Majesty,  her 
heirs  or  successors;  or  for  provisions  of  victual,  or  for  fortifications,  build- 
ings, or  works;  or  for  any  other  provisions  to  be  used  in  any  of  the  of- 
fuSsA  of  the  Queen's  Majesty's  ordinance  and  artillery,  armoury,  ward- 
robea^  tents  and  pavilions,  or  revels,  customer,  collector,  farmer  of  .eos- 
tomsy  subsidies,  imposts,  or  other  duties,  within  any  port  of  the  realm; 
eollector  of  the  tenths  of  the  clergy,  collector  of  any  subsidy  or  fifteen^ 
receiver-general  of  the  revenues  of  any  county  or  counties,  answerable 
in  the  receipt  of  the  Exchequer,  or  in  the  court  of  wards  and  liveries, 
or  the  duchy  of  Lancaster,  clerk  of  the  hamper,— now  hath,  or  at  any 
time  hereafter  shall  have,  within  the  time  which  he  or  they,  or  any  of 
them,  ahall  remain  accountable;  shall,  for  the  payment  and  satisfaction 
unto  the  Queen's  Majesty,  her  heirs  and  successors,  of  his  or  their  ar- 
rearages, at  any  time  hereafter  to  be  lawfully,  according  to  the  laws  of 
the  realm,  adjudged  and  determined  upon  his  or  their  account  (all  his 
due  and  reasonable  petitions  being  allowed,)  be  liable  to  the  payment 
thereof  and  be  put  and  had  in  execution,  for  the  payment  *of  ^  «t  a  *t 
such  arrearages  or  debts,  to  be  so  adjudsed  and  determined,  ^  ^ 

upon  any  such  treasurer,  receiver,  teller,  customer,  eollector,  farmer, 
officer,  or  aecomptant,  as  is  before  named,  in  like  and  in  aa  large  and 
beneficial  manner,  to  all  intents  and  purposes,  as  if  the  same  treasurer, 
receiver,  teller,  customer,  farmer,  or  collector,  upon  whom  any  such  ar- 
rearages or  debts  shall  be  so  adjudged  or  determined,  had,  the  day  he 
became  first  officer  or  aecomptant,  stood  bound  by  writing  obligatory, 
having  the  effect  of  a  statute  of  the  staple,  to  her  Majesty,  her  heirs  or 
successors,  for  the  true  answering  and  payment  of  the  same  arrearages  or 
debts." 


SECTION  III. 

OF  LIXK,  AND  SALB  BT  THB  DBBTOS. 

Wbbn  a  person  is  indebted  to  the  Crown  by  bond,  and  in  his  life* 
time  an  extent  in  chief  is  issued,  his  goods  and  chattels,  including  a  term 
of  or  leaseholds  for  year8,(ti;)  are  bound,  from  and  including  the  day 
on  which  the  extent  is  taken  out;  in  other  words,  from  the  teste  of  the 

WTii.(x) 

The  nature  of  the  lien  of  a  Crown  debt  on  land  of  inheritance  seems 
to  be  different  in  different  eases.  To  many  intents,  probably,  the  lien 
begins  from  the  time  when  the  debtor  becomes  indebted  to  the  Crown 
by  simple  contract,  or  executes  a  bond  to  the  Crown,  or  becomes  an  ac« 
eountant  within  the  statute  13  Eliz.  c   4. 

(«)  Oalh0  ttna **  Itapisrt,"  UMd in  the    Pwksr  B«pw   108;  Tks   King   v.  Lialw, 
TuiMOij  Wamotib  and  othar  QowmmoX    H*  CleL  Rep.  42S. 
teament^  see  6  Piioo  Rap.  4S4,  n.  (x)  The  Ktnf  ▼.  Oolloa,  Paikir  Rep.  11S» 

(«)  Flestwood'e  ctee,  8  Co.  171,  died    188, 186,  187,  8  Vee.  888,  886. 

C  2 
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Against  a  purchaser  for  yaluable  eonsideration,  and  without  fraud,  and 
without  notice  of  the  debt,  or  that  the  vendor  holds  an  ofiSce  known  to 
the  public  to  be  an  accountable  office,  a  bond  debt  appears  to  be  a  lien 
from  the  time  the  debtor  executed  the  bond.(y)  And  against  a  purchaser 
for  yaluable  consideration,  and  without  fraud,  and  without  notice  of  the 
debt,  or  that  the  yendor  is  an  accountant  within  the  statute  13  Eliz.  c. 
r  '20  1  ^'  ^  Crown  *debt  is  a  lien  from  the  time  the  debtor  became 
■-  ->  an  accountant  within  that  statute,  (z)    But  against  a  pur- 

chaser for  yaluable  consideration,  and  without  fraud,  and  without  notice 
of  the  debt,  a  lien  is  not  created  by  a  simple  contract  debt  owing  to  the 
Crown  by  a  yendor,  who  does  not  hold  an  office  known  to  the  public  to 
1)0  an  accountable  office.(a)  If  the  yendor  does  hold  such  an  office,  and 
'which  is  not  within  the  statute  13  Eliz.  c.  4,  then  his  simple  contract 
debt  is  perhaps  a  Hen,  if  the  purchaser  has  notice  that  the  yendor  holds 
that  office:(6)  and  it  seems  not  to  be  a  lien  if  the  purchaser  is  unacquaint- 
ed with  this  fact.(c)  And  it  is  presumed  to  be  perfectly  clear,  that  so 
soon  as  a  simple  contract  debt  is  by  inquisition  made  a  debt  of  record, 
from  that  time  at  least  a  lien  is  created  against  a  purchaser  for  yaluable 
consideration,  and  without  fraud,  and  without  notice  of  the  debt,  or  that 
the  yendor  holds  an  office  known  to  the  public  to  be  an  accountable  of- 
fice.(£/) 

When  a  Crown  debt  is  a  lien  on  land,  it  is  a  lien  on  the  debtor^s  free- 
hold(f)  land,  but  not  on  his  copyholds  held  at  the  will  of  the  Iord.(y^ 
In  the  case  of  freehold  land,  the  Crown  may  extend  a  legal  or  trust(f ) 
estate,  or  an  equity  of  redemption. (A)  And  if  an  accountant  within  the 
statute  13  Eliz.  c.4,  before  he  became  such  accountant,  by  a  voluntary 
settlement  settled  land  to  the  use  of  himself  for  life,  remainders  oyer, 
remainder  to  his  daughter  in  fee,  with  power  to  himself  of  revocation; 
the  effect  of  this  power  is  to  render  the  fee  simple  liable,  both  before  and 
after  his  death,  to  his  Crown  debt  incurred  after  such  settlement  made  by 
him.(2) 
r     *21     1      *^^  ^^  subject  of  a  sale  by  the  debtor,  the  law  applies, 

1 .  Too  Sale  ofLtc^tholds  for  years, 

2.  To  a  Sale  of  Freehold  Land  o/ Inheritance. 

3.  To  an  attendant  Term. 

1.  When  a  person,  indebted  to  the  Crown  by  bond,  is  possessed  of  a 

(y)  8ut  88  H.  Vm.   c  89;  8  Co.  12;  (d)  S  Co.  171;  8  BoL  Abf.   156,  B.  I; 

Sh«p.  Tonch.  369, 861.  Parker  Rep.  108. 

(z)  SUt  13  Elix.  c.  4;  Sir  Edward  Coke's  («)  M'Clel.  Rep.  422. 

case,  Godb.  289,  died  Htrdr.  24;  Sir  Chria-  (/)  1  Leon.  98;  Parker  Rep.  195:  8  Vea. 

topher  Hatton*a  caee,  atated  10  Co.  66  b^  894. 

caee  of  Uie  Qaeen,  Coxhead,  and  Biahop  of  C^)  Hardr.  495, 496;  3  Freem.  180,  131- 

Sanim,  Mo.  126;  NichoUs  ▼.  How,  or  How  8  Ch.  Rep.  36;  Nels.  Rep.  138:  M<Clel  ReD.* 

▼.  Nicholl,  3  Vein.  889,  Prec  Ch.  126.  422*                                                          ^^ 

(fl)  The  King  t.  Smith,  Wigbtw.  34.  (h)  The  King  ▼.  Coombea,  1  Price,  207. 

(6)  lb.;  Caaberd  ▼•  Ward  and  Attorney  (i)  Sir  Edward  Coke's  case,  Godb.  289 

General,  6  Price,  411,  Dan.  238.     See  also  3  Rol.  Rep.  294.     BenL  108,  117,  ed.  1661* 

8  Co.  171;  2  Roll  Abr.   166,  B.  1;  Paiker  Jenk.  Cent  c  7,  ca.  19;  cited  Haidr.  2^ 

R«P-  103.  495, 496,  Hok  389,  and  Paiker  Ren.  138. 

(e)  Caaberd  t.  Wtid,  6  Prio^  411,  Dan.  «"  ««p.  i«i. 

288. 
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lease  for  yean,  if  he,  before  the  teste  of  a  writ  of  extent  by  the  Crown, 
for  a  valuable  consideration,  and  without  fraud,  sells  the  lease,  such  sale 
is  binding  on  the  king,  and  the  land  is  not  now  extendable  or  liable  to 
the  debt(j) 

2.  When  a  person  is  indebted  to  the  Crown  by  simple  Contract,  if  the 
money  which  constitutes  that  debt  is  money,  come  into  the  hands  of  an 
indWidual  holding  no  office  known  to  the  public  to  be  an  accountable 
office,  then  if  while  he  is  so  indebted  to  the  Crown  by  simple  contract, 
and  before  the  debt  is  by  inquisition  recorded,  he  conveys  land  to  a 
purchaser  for  valuable  consideration,  and  without  fraud,  and  without 
notice  of  the  debt,  the  land  so  conveyed  is  not,  in  the  hands  of  the  pur- 
chaser, bound  by  such  simple  contract  debt,  and  consequently  cannot  be 
extended  for  it{k) 

The  following  case  shows  that  a  purchaser,  who  takes  possession,  and 
pays  a  part  of  the  purchase-money,  and  lays  out  money  in  improving 
the  property,  before  the  conveyance  is  made  to  him,  may  be  affected  by 
a  bond,  by  the  vendor  entered  into  to  the  Crown  more  than  a  twelve- 
month after  the  purchaser  took  possession.  In  Rex  v.  Hollier,  applica- 
tion was  made  to  the  Court  for  an  amoveas  manusy  on  the  behalf  of 
the  purchaser  of  an  estate  seized  under  an  extent  The  extent  had  issued 
against  the  defendant  for  a  debt  of  10,000/.  on  two  bonds  to  the  Crown, 
dated  respectively  in  August,  1813,  and  July,  1814.  Two  years  and  a 
half  befoce  defendant  entered  into  the  first  of  those  bonds,  he  sold  the 
estate  to  M.,  on  whose  behalf  the  present  application  was  made,  for  a  sum 
of  money,  which  was  to  have  bc^n  paid  by  three  several  payments;  the 
last  of  which  (4000/.)  was  payable,  by  that  ^agreement,  be-  -  «^^  - 
fore  the  date  of  the  first  lM>nd,  on  the  12th  of  February,  L  ^^  J 
1813,  when  M.  was  let  into  possession:  but  a  satisfactory  title  not  having 
been  made,  the  conveyance  was  not  completed  when  the  extent  issued. 
M.  in  the  meantime  having  laid  out  a  considerable  sum  of  money  in  im- 
proving the  property,  now  applied  that  he  might  be  permitted  to  pay  the 
remainder  of  the  purchase-money  to  the  Crown,  or  that  he  might  be  per- 
mitted to  give  up  nis  claim  to  the  estate,  on  satisfaction  being  made  to 
him.  The  Crown,  it  was  stated,  had  also  seized  other  property  of  the 
defendant,  to  the  amount  of  more  than  6000/.  The  Court  said,  that  they 
could  not  make  any  order  in  such  a  case,  for  that  it  was  a  matter  of  ar- 
rangement with  the  Crown;  and  they  asked,  why  the  applicant  did  not 
plead;  to  which  it  was  answered,  that  he  was  precluded  by  his  want  of 
legal  title.  Per  Curiam. — The  object  of  this  motion 'can  only  be  ef- 
fected by  the  consent  of  the  Crown.(/) 

In  Wilde  v.  Fort,  where  at  law  a  purchaser  of  a  freehold  ground-rent 
recovered  back  his  deposit  on  certain  objections  to  the  title,  one  of  those 
objections  was,  that  the  vendor  was  indebted  to  the  Crown  in  the  charac- 
ter of  on  accountant,  within  the  statute  13  Eliz.  c.  4.(m)  On  a  sale  of 
land  by  a  person  indebted  by  bond  to  the  Crown,  as  by  a  receiver-gene- 
ral of  the  land-tax,  and  of  the  assessed  taxes  of  a  county,  an  act  of  par- 
fiament  is  on  some  occasions  obtained,  to  enable  the  land  to  be  sold  free 
from  the  Crown's  lien  upon  it(n) 

(0  Fleetwood*!  am,  8   Co.  171,  cited  (/)  2  Price,  804. 

Peifcer  Bep.  103 ;  Nichoils  ▼.  Uow,  2  Vera.  (m)  4  Taont  334. 

ass,  Pfee.  Ch.  125.  (n)  Acta  of  this  kind  ere,  7  O.  IV.  c.  12, 

(ir)  The  King  t.  Smith,  Wightw.  34.  end  c  28. 
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3.  The  following  cases  occur  on  a  tenn  of  years  attendant  on  the  in- 
heritance.— 

In  The  King  ▼•  John  Smith,  W.  T.,  being  seised  in  fee  simple,  crea- 
ted in  1721  a  term  of  500  years,  which  by  successive  assignments  became, 
on  the  10th  of  October,  1705,  assigned  by  A.  C.  to  C.  G.,  in  trust  to  at- 
tend the  inheritance  and  protect  it  against  incumbrances*  Before  and  at 
this  time  J.  M.  was  seised  in  fee,  subject  to  the  term.  By  lease  and  re- 
lease of  9  th  and  10th  October,  1795,  the  fee  simple  was  bond  fide  pur- 
chased of  J.  M.  by  J.  S.  for  a  valuable  consideration,  and  conveyed  by 

r  *23  1  ^'  ^*  ^^  ^'  *^^^  ^'  ^''  ^"^  ^^^^  heirs,  to  the  uses  in  the 
I-  J  same. release  mentioned;  at  the  time  of  which  conveyance 

neither  C.  G.,  nor  J.  S.,  nor  G.  S.  bad  had  any  notice  that  J.  M.  was  a 
debtor  or  an  accountant  to  the  king.  J.  M.,  the  vendor,  had  been  engi- 
neer in  the  service  of  government  in  North  America,  and  first  became 
indebted  to  the  king,  in  1778,  and,  on  an  extent  issued  in  1798,  it  wu 
found  that  J.  M.  owed  vast  sums  to  government;  a  great  balance  remain- 
ing in  his  hands,  which  he  had  not  accounted  for.  On  these  facts,  the 
Court  of  Exchequer,  in  1604,  decided  that  the  term  of  years,  which,  on 
the  purchase  by  J.  S.,  was  assigned  to  his  trustee,  in  trust  to  attend  the 
inheritance  and  protect  it  against  incumbrances,  did  not  protect  it  against 
the  Crown  debts  mentioned,  and  that,  consequently,  the  fee  simple  misht 
be  extended  notwithstanding  such  term.(o)  In  this  case  it  is  observable 
the  term  of  years  was  held  in  trust  for  J.  M.,  the  vendor,  at  the  time  of 
the  sale  by  him  to  J.  S.,(  p) — a  circumstance  that  essentially  distinguishes 
it  from  the  latter  case  of  The  King  v.  Iiambe.(9) 

In  the  King  v.  St  John,  H.  B.  D.  became  indebted  to  the  Crown  by 
bond,  dated  24th  September,  48  Geo.  III.  (1808.)  He  afterwards  be- 
came seised  in  fee  of  certain  messuages  and  premises  conveyed  to  him  ab- 
solutely by  lease  and  release  of  13th  and  14th  May,  1812;  at  which  time, 
a  satisfied  mortgage  term,  created  in  1800,  was  assigned  to  St  J.,  in  trust 
for  H.  B.  D.  and  his  heirs,  and  to  attend  the  inheritance.  By  lease  and 
release  of  29th  and  30th  June,  1812,  H.  B.  D.  conveyed  the  same  pre- 
mises to  G.  D.  and  J.  M.,  and  their  heirs,  to  the  intent  that  the  same  might 
be  settled  to  the  uses  declared  by  a  certain  indenture  of  2nd  September, 
'  1796,  which  appears  to  have  been  a  settlement  executed  on,  and  previous- 
ly to,  the  marriage  of  H.  B.  D.  By  Thomson,  C.  B., — <<  The  settlement 
of  1812  was  voluntary,  and  there  is  no  covenant  in  the  articles  of  1796 
which  specifically  binds  these  lands.  The  assignment  of  the  term,  there- 
fore, to  St.  J.  cannot  defeat  the  right  of  the  Grown."  The  Court  ac- 
cordingly gave  judgment  for  the  Crown.(r) 

r  «24  1  *^^  T^^  ^>i^g  ▼•  Lambe,  J.  L.,  the  Crown  debtor,  pur- 
■-  ^  chased  in  1774  the  fee  simple  of  land,  and  to  secure  a  part  of 

the  purchase  money,  the  fee  was  conveyed  to  the  use  of  C.  S.  V.  S.  for 
1000  years,  subject  to  redemption;  and,  in  the  meantime,  subject  to  the 
same  term,  to  the  use  of  J.  L.  in  fee.  J.  L.  became  indebted  to  the 
Crown  by  bond,  entered  into  by  him  in  1776.  In  1805,  J.  T.'  having 
become  bond  fide  the  purchaser  of  the  estate,  on  a  sale  thereof  by  the  as- 
signees of  J.  L.,  who  had  become  bankrupt,  the  mortg?^  money  se- 

(•)  M*CleL  Rep.  417  n.;  Sagd.  Vend,  dfc        {q)  M<Clel.'  Rep. «».  ' 
P.  eth  ed.  Append.  %h,  (r)  2  Price,  SIT. 

(p)  M'Clel.  Rep.  4«4.  x  y  — , 
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eared  by  the  term  was  paid  off  out  of  the  purchase-money,  and  the  resi- 
due of  the  term  was  assigned  to  Lambe,  in  trust  for  J.  T.,  and  to  attend 
the  inheritance;  and  the  reversion,  subject  to  the  term,  was  conveyed  to 
J.  T.  in  ffff  neither  Lambe  nor  J.  T.  having  notice  of  the  bond,  or  that 
J.  L.  was  indebted  to  the  king.  On  the  ground  that  the  term  was  never 
vested  in  any  trustee  for  the  Crown  debtor,  the  Court  held  that  Lambe 
was  entitled  to  the  possession  of  the  lands  for  the  residue  of  the  term,  and 
accordingly  gave  judgment  for  him  against  the  Crown.(«)  In  this  in- 
stance, therefore,  tiie  purchaser  was  so  far  protected  by  the  term,  that 
this  part  of  the  fee  simple  purchased  by  him  could  not  be  extended  for 
the  Crown  debt»  and  that,  notwithstanding  such  debt,  his  trustee  was  en- 
titled to  keep  possession  for  the  remainder  of  the  term. 


SECTION  IV. 

OV  UXBy  AKB  BEBTOK's  MOHTOAGS  BT  DEPOSIT  07  TITLE  DSEDSU 

Air  eqoitable  mortgage  by  deposit  of  title  deeds  is  valid  against  a  sim* 
pie  contract  debt,  become,  before  the  mortgage,  due  from  the  mortgagor 
to  the  Crown,  in  a  case  where  the  party  who  lends  the  money  is  a  mort* 
pgee,  without  fraud,  and  without  notice  of  the  debt;  and  the  mortgagor 
IS  not  an  officer  or  accountant,  within  the  statute  13  Eliz.  c.  4,  nor  a  per- 
son holding  an  office  publicly  known  to  be  accountable,  and  which  is  not 
within  the  same  statute;  or  if  he  does  hold  such  latter  description  of  of- 
fice, the  'mortgagee  is  not  at  all  cognizant  of  this  fact(0  It  |.  ,^5  1 
is,  however,  decided,  that  a  mortgage  by  deposit  of  title  deeds  ^  ^ 

is  not  available  against  a  simple  contract  debt  due  to  the  Crown,  although 
such  debt  is  incurred  after  the  mortgage;  if,  as  against  the  Crown,  the 
mortgage  was  not  band  fide  taken  by  the  mortgagee;  as  where  the  mort- 
gagee was  the  receiver-general  of  the  taxes  in  a  parish,  and  the  mortga- 
gor the  collector  of  the  same  taxes,  an  office  that  made  it  probable  that 
the  mortgagor  might  be  or  soon  become  indebted  to  the  Crown;  and  the 
consideration  of  the  deposit  was  money  advanced  to  the  mortgagor,  ta 
enable  him  to  make  up  his  accounts  of  taxes  collected;  the  receiver-gene<» 
nJ  thereby  upholding  the  collector's  credit,  and  aiding  him  to  go  on  to 
impose  himself  on  the  public  as  solvent,  (u) 


SECTION  V. 

OK  AN  extent;  in  chiev,  and  in  aid. 

Thers  are,  in  the  case  of  Crown  debts,  two  kinds  of  process  called  an 
extent;  namely,  an  extent  in  chief,  and  an  extent  in  aid.  An  extent  in 
ehiej'  is  where  by  the  extent  the  Crown  itself  seizes  either  the  property 

(•)  IfCleL  Bep.  402, 18  PricA,  049.  nl,  6  Prioo,  411,  D«n.  tBS.    See  alM  Th* 

(A  GttriMid  ▼.  Wud  and  Attorney  Gene-    King  ▼.  SmiUi,  Wightw.  84. 

(«)  BroaghUm  ▼.  Davis,  1  Price,  SIS. 
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of  its  debtor,(t;)  or^  in  certain  cases,  a  debt  that  is  found  due/t&)    An  ex- 
tent in  aid  is  where  by  the  extent  the  Crown  debtor  seiaes  the  property 
of  his  debtor,(a;)  or,  in  certain  cases,  a  debt  that  is  found  due.(y) 
r    *26      1      ^^  '^'  ^'  indebted  to  the  Crown,  and  B.  to  A.,  and  the 
I-  -I  Crown  *itself  proceeds  against  B.,  and  seizes  his  debt  owing 

to  A.,  this  is  an  extent  in  chief  in  the  second  degree.(4r) 

When  the  extent  is  in  chief,  and  the  Crown  seizes  a  debt  owing  by  B. 
to  A.,  the  Crown  debtor,  B/s  debt  is  in  the  first  degree.  If  £e  debt 
seized  is  owing  by  C.  to  B.,  indebted  to  A,  C.'s  debt  is  in  the  seeond 
degree.  If  the  debt  seized  is  owing  by  D.  to  C,  indebted  to  B.,  indebt* 
ed  to  A«,  D.'s  debt  is  in  the  third  degree.  The  debt  may  be  either  by- 
specialty  or  by  simple  contract.  And  so  far  as  the  third  degree  it  may 
be  seized,  but  not  beyond.(a)  And,  in  computing  the  degrees,  the  king's 
debtor  is  not  to  be  reckoned.(d) 

It  is  not  every  debtor  to  the  Crown  who  is  entitled  to  an  extent  in  aid. 
On  this  point,  the  statute  57  George  III.  c.  117,(c)  which  in  several  other 
respects  regulates  extents  in  aid,  contains  an  express  provision,  occa- 
sioned, probably,  by  some  cases  that  had  a  short  time  previously  come 
before  the  Court  of  Exchequer  .(£^ 

The  fourth  section  of  the  statute  enacts, — ^That  it  shall  not  be  lawful 
for  any  person  or  persons,  companies  or  societies  of  persons,  corporate 
or  not  corporate,  who  shall  or  may  be  indebted  to  his  majesty  by  sim- 
ple contract  only;  nor  for  any  such  person  or  persons,  companies  or  so* 
cieties,  who  shall  or  may  be  indebted  to  his  majesty  by  bond  for  answer- 
ing, accounting  for,  and  paying  any  particular  duty  or  duties,  or  sum 
or  sums  of  money,  which  shall  arise  or  become  due  and  payable  to  his 
majesty  from  such  person  or  persons,  companies  or  societies  respec- 
tively, for  and  in  respect  and  in  the  course  of  his  or  their  particular 
trades,  manufactories,  professions,  businesses,  or  callings;  nor  for  any 
aub-distributor  of  stamps,  who  shall  have  given  bond  to  his  majesty;  nor 
for  any  person  who  shall  have  given  bond  to  his  majesty,  either  jointly 
r  *27  1  ^^  separately,  as  a  surety  only  for  some  other  debtor  *to  his 
I-  -I  majesty,  until  such  surety  shall  have  made  proof  of  a  de- 

mand having  been  made  upon  him  on  behalf  of  his  majesty,  in  conse- 
quence of  the  non-performance  of  the  conditions  of  the  bond  by  the 
principal,  and  then  only  to  the  amount  of  the  said  demand;  to  sue  out 
and  prosecute  any  extent  or  extents  in  aid,  by  reason  or  on  account  of 
any  such  debt  or  debts  to  his  majesty  respectively,  for  the  recovery  of 

(v)  8  Priee,  686,  687.  Price,  868 ;  Th«  King  ▼.  Lucking,  8  Price, 
(w)  Banb.  24 ;  1  Price,  94,  96 ;  8  Price,  683 ;  PhUtipi  ▼.  Shaw,  8  Yee.  241. 
687,  688 ;  11  Price,  779.     In  Sir  E.  Coke's  (y)  The  King  ▼.  Tarleton,  9  Price,  647. 
CMe,Dodderidgei  J.,eaid,ainreiogadTewhich  {zS  The  King  v.  Bell,  and  The  King   ▼. 
the  king  hath  is,  «<  that  the  king  ihali  have  Shadile,  11  Price,  772,  779. 
the  debt  of  the  debtor  to  the.  king's  debtor  (a)  Ewin's  case,  Parker,  Appendix,  859, 
paid  onto  him.    21  H.  VII.  12,  Abbot  of  260;  TheKmgT.  Estate  of  H.  Boon,  Par^ 
Ramsay's  case,  the  prior  of  Ramsay  was  in-  ker,  16, 19 ;  The  King  v.  Loshington,  1  Price, 
debted  to  the  king,  and  another  prior  was  in-  94 1  The  King  ▼.  Lariung,  8  Price,  683. 
debted  to  the  prior  of  Ramsay ;  and  then  it  (b)  The  King  ▼.  Lushington,  1  Price,  94. 
was  pleaded  in  bar,  that  he  had  paid  the  same  (e)  The  King  (in  aid  of  Grant)  ▼.  Ky  nee- 
debt  to  the  king,  and  the  plea  holden  for  a  ton,  11  Price,  698  ;  The  King  t.  Bell,  end 
good  plea."    Godb.  290.  The  King  ▼.  Shackle,  ib.  772. 

(or)  The  King  ▼.  Blatchford,   1   Anstr.  (d)  The  King  (in  aid  of  Haghea)  ▼.  Wil- 

162;  The  King  ▼.  Bunney,  1  Price,  894 1  ton,  2  Price,  368;  Rexv.  WiltiaoM,  8  *^  ' 

The  King  (in  aid  of  Haghea)  ▼.  WUton,  2  76. 
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any  debt  or  debts  due  to  such  person  or  persons,  oompanies  or  societies, 
ortofloeh  sab-distributor  of  stamps  or  surety  as  aforesaid;  and  that  all 
and  every  commisrion  and  commissions  to  find  debts,  extent  and  extents 
in  aidy  and  other  proceedings  which  shall  be  so  issued  or  instituted  at  the 
instance  of  or  ibr  sueh  simple  eontract  or  bond  debtor  or  debtors  respec- 
tively, and  all  proceedings  thereupon,  shall  be  null  and  void.  Proyided 
always,  that  nothing  herein  contained  shall  extend  or  be  construed  to  ex- 
tend, to  preclude  or  prerent  any  persons  who  shall  or  may  become  debtor 
or  debtors  to  his  majesty  by  simple  contract  only,  by  the  collection  or  re- 
ceipt of  any  money  arising  from  his  majesty's  revenue  for  his  majesty's 
use,  from  applying  for  any  suing  out  any  commission  or  commissions, 
extent  or  extents  in  aid,  in  case  one  or  more  of  such  persons  shall  be 
bound  to  his  majesty  by  bond  or  specialty  of  record  in  the  Court  of  Ex- 
chequer, for  answering,  securing,  paying  over,  or  accounting  for,  to  his 
majesty,  the  particular  duties  or  sums  of  money  which  shali  constitute 
the  debt  that  may  be  so  then  due  from  such  person  or  persons  to  his  ma- 
jesty. 

By  a  general  order  of  the  Court  of  Exchequer,  dated  June  22,  1828, 
— <<  It  is  ordered,  that  from  henceforth  no  fiat  for  an  extent  in  aid  shall  be 
granted,  unless  the  party  applying  for  the  same,  or  some  person  or  per- 
sons on  big  behalf^  shall  make  affidavit,  that,  unless  the  process  of  extent 
for  the  debt  due  to  him  from  his  debtor  be  forthwith  issued,  the  debt  due 
to  the  Crown  frcMn  the  party  applying  will  be  in  danger  of  being  lost  to 
the  Crown. "(e) 


^SECTION  VI.  [      '28      ] 

07  A  SALS  UNDER  AN  SXTENT. 

Thb  common  law  prerogative  of  the  Crown  to  seize  the  land  of  its 
debtor  did  not  extend  to  empower  a  sale  of  the  land  for  payment  of  the 
debt,  but  was  confined  to  a  right  to  hold  the  land  until  the  debt  was  levied 
out  of  the  yearly  rents  and  profits  of  it.(/)  A  statute  of  Elizabeth  first 
gave  authority  to  sell  the  land.(^)  This  Act,  13  Eliz.  c.  4,  received  cer- 
tain explanations  by  the  statute  27  Eliz.  c  3;  and  an  Act  of  Parliament 
passed  in  a  late  reign  has  materially  altered  'the  law  contained  in  both 
those  statutes. 

The  25  Geo.  III.  c.  35,  after  reciting  that  ^<  II  may  tend  greatly  to  fa- 
cilitate the  payment  of  debts  to  the  crown,  where  the  real  estates  of  its 
accountants,  or  debtors,  or  of  their  sureties,  are  seized  into  the  king^s 
hands  under  writs  of  extent,  if  a  sufficient  part  of  such  estates  was  to  be 
sold  under  the  provisions  of  the  Acts  13  and  27  Elizabeth;  but  the  said 
Acts' have  not  been  lately  put  in  use,  and  inconvenience  is  likely  to  arise 
if  the  mode  of  sale  therein  directed  should  be  pursued,"  proceeds  to  en- 
act, *<  that  it  shall  and  may  be  lawful  to  and  for  his  Majesty's  Court  of 
Exchequer,  on  the  application  of  his  Majesty's  Attorney  General  in  a 
summary  way,  by  motion  to  the  same  Court,  to  order  that  the  right,  title, 

(e)  11  Price,  160.    See  on  tbif  order  The        (/)  6  Price,  468 ;  Ban.  Rep.  348 ;  2  Y. 
King  T.  Bell^mnd  The  King  t.  Shackle,  11    &  J.  122 ;  3  Bl.  Com.  419. 
772.  (^)  6  Price,  468. 
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estate,  and  interest  of  any  debtor  to  his  Majesty,  his  heirs  and  succes- 
sors, and  the  right,  title,  estate,  and  interest  of  the  heirs  and  assigns  of 
such  debtor,  in  any  lands,  tenements,  and  hereditaments,  which  haye  been, 
or  shall  hereafter  be  extended  under  and  by  virtue  of  any  such  writ  of  ex- 
tent or  diem  clausii  extremum,  or  so  much  thereof  as  shall  be  sufficient 
to  satisfy  the  debt  for  which  the  same  shall  have  been  so  extended,  shall 
be  sold  in  such  manner  as  the  said  Court  shall  direct;  and  tiiat  when  a 
purchaser  or  purchasers  shall  be  found,  the  conveyance  of  the  lands,  te- 
r  •QQ  1  °®™®^^^'  ^^  hereditaments,  so  decreed  to  be  sold,  *shaU  be 
L  ^  made  to  the  purchaser  or  purchasers  by  his  Majesty's  re- 

membrancer in  the  said  Court  of  Exchequer,  or  his  deputy,  under  the 
direction  of  the  said  Court,  by  a  deed  of  bargain  and  sale,  to  be  enrolled 
in  the  same  Court;  and  that  from  and  after  the  making  of  such  convey- 
ance, and  the  enrolment  thereof  as  aforesaid,  the  bargainee  or  bargainees 
in  such  conveyance,  and  his  or  their  heirs,  executors,  administrators,  and 
assigns,  shall  have,  hold,  and  enjoy  the  lands,  tenements,  and  heredita- 
ments therein  comprised,  for  his  and  their  own  respective  use  and  be- 
nefit, not  only  against  the  extent  of  the  Grown,  but  also  against  such 
debtor  of  the  Crown,  or  the  surety  or  sureties  for  such  debtor,  and  all 
persons  claiming  under  such  debtor,  or  the  surety  or  sureties,  unless  by  a 
title  paramount  to,  and  available  in  law  asainst,  such  extent  as  aforesaid. 
And  all  monies,  which  shall  become  payable  from  any  such  purchaser  or 
purchasers  as  aforesaid,  shall  be  paid,  accounted  for,  and  applied  towards 
the  discharge  of  the  debt  due  to  the  Crown,  and  of  all  costs  and  ex- 
penses which  shall  be  incurred  by  the  Crown  in  enforcing  the  payment 
of  such  debt,  in  such  manner  as  the  said  Court  of  Exchequer  shall  from 
time  to  time  order  and  appoint;  and  if,  after  payment  of  the  whole  debt 
to  the  Crown,  and  of  all  costs  and  expenses  incurred  in  enforcing  the 
payment  thereof,  there  shall  be  any  surplus  of  the  monies  arising  from 
any  such  sale,  the  said  surplus  shall  belong  to  the  same  person  or  persons 
as  would  be  entitled  to  the  lands,  tenements,  or  hereditaments  sold,  if 
there  had  not  been  a  sale  thereof,  and  shall  accordingly  be  paid  to  such 
person  or  persons  under  the  order  and  direction  of  the  said  Court  of  Ex- 
chequer, upon  motion  or  petition  to  the  said  Court,  to  be  made  upon  such 
notice  to  the  Crown,  and  to  be  supported  by  such  affidavits  or  other 
proofs,  as  to  the  said  Court  shall  from  time  to  time  seem  just  and  rea- 
sonable." 

And  the  second  section  of  the  same  statute,  after  reciting  that  '<  from 
the  want  of  the  deeds  and  writings  relative  to  the  title  of  such  lands,  te- 
nements, and  hereditaments,  as  the  said  Court  of  Exchequer  may  decree 
to  be  sold  under  this  Act,  difficulties  may  arise  in  the  execution  thereof," 
enacts  farther,  <<  that  it  shall  be  lawful  for  the  said  Court  of  Exchequer, 
r  *30  1  ^^^^  ^™^  ^  titne,  to  *make  such  order  touching  the  pro- 
L  J  duction,  delivery,  and  custody,  of  such  title  deeds  and  writ- 

ings as  aforesaid,  in  the  same  manner  as  if  a  decree  had  been  made  by  the 
said  Court  for  the  sale  of  the  lands  of  a  Crown  debtor,  in  execution  of  a 
trust  created  for  payment  of  debts  by  such  Crown  debtor  himself." 

The  following  cases(A)  have  occurred  under  this  statute.  In  The 
King  V.  Cracroft,  where  certain  lands  of  the  defendant  were  extended, 
and  sold,  and  the  purchaser  approved  of  by  the  deputy  remembrancer's 

(k)  See  also  Wall  ▼.  Attorney  Genenl,  11  Price,  643.  ^ 
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report,  which  was  confirmed  by  the  usual  orders,  conditional  and  abso- 
lute; but  upon  an  inspection  of  the  title  deeds,  it  appeared  that  a  title  to 
an  estate  in  the  premises,  for  the  life  of  the  defendant's  father,  was  all  that 
could  be  made  out  by  the  Crown  j  the  Court  held  that  the  Crown  might 
discharge  the  purchaser  from  his  purchase,  against  his  consent,  and  with- 
out the  payment  of  his  costs,  consequent  on  the  purchase.(t)  In  The 
King  T.  Dyer,  the  Court,  in  the  exercise  of  the  discretionary  power  pos- 
sessed by  it  under  the  statute,  directed  land  extended  for  penalties  against 
the  excise  laws,  to  be  sold  by  auction  before  a  collector  of  excise  at  a  parti- 
cular place.(J)  In  Rex  y.  Bulkeley,  it  was  held  a  motion  for  sale  need 
not  be  made  by  the  Attorney  General  himself,  but  may  be  made  by  ano- 
ther person  on  his  behalf.(ir)  In  Rex  v.  Blunt,  on  an  extent  issued  against 
the  defendant's  estate,  he  was  found  to  be  possessed  of  certain  goods  and 
chattels,  and  also  to  be  entitled  to  the  residue  of  certain  monies  to  arise 
from  the  sale  of  premises  leased  for  lives,  and  for  a  farther  term  of  years 
after  the  decease  of  the  surviror.  Under  a  writ  of  venditioni  exponas, 
the  sheriff  sold  this  interest  of  the  defendant  in  such  leasehold  premises. 
But  the  Court  refused  to  confirm  the  sale,  and  to  order  the  king's  remem- 
brancer to  convey  to  the  purchaser;  the  sale  not  being  authorized  by  the 
common  law,  and  being  made  without  the  order  of  Court,  required  by 
the  statote.(/)  In  Rex  t.  Marsh,  where  land  extended  w^  sold  under 
an  order  of  Court,  and  the  purchaser  objected  to  the  sale,  ^  ^^.  ^ 
*on  the  ground  that  an  agent  of  the  Crown  had  employed  *•  ^ 

a  puffer  at  the  auction;  the  Court  held  this  circumstance  sufficient  to 
vitiate  the  sale,  and  accordingly  refused  to  enforce  the  contract  against 
the  purchaser,  (m) 

On  a  sale  under  a  writ  of  extent,  or  decree  or  order  of  the  Court  of 
Chancery  or  Exchequer,  the  statute  1  and  2  Geo.  IV.  c.  121,  s.  10,  con- 
tains the  following  enactment,(n) — '^  That  in  all  cases  where  any  estate 
belonging  to  a  public  accountant  shall  be  sold  under  any  writ  of  extent, 
or  any  decree  or  order  of  the  Court  of  Chancery  or  Exchequer,  and  the 
purchaser  or  purchasers  thereof,  or  of  any  part  thereof,  shall  have  paid 
bis,  her,  or  their  purchase-money  into  the  receipt  of  his  majesty's  Ex- 
chequer, an  entry  of  such  payment  shall  be  made  by  the  commissioners 
for  auditing  the  public  accounts,  in  the  declared  account  of  such  public 
accountant;  and  from  and  after  such  payment  and  entry  as  aforesaid,  such 
purchaser  or  purchasers,  his,  her,  and  their  heirs  and  assigns,  shall  be 
wholly  exonerated  and  discharged  from  all  farther  claims  of  his  majesty, 
his  heirs  or  successors,  for  or  in  respect  of  any  debt  arising  upon  such 
declared  account,  although  his,  her,  or  their  purchase  money  shall  not  be 
sufficient  in  amount  to  discharge  the  whole  of  the  said  debt" 

Land  bound  by  a  Crown  debt  is,  it  appears,  so  far  favoured,  that  when 
goods  and  land  are  seized  under  an  extent,  either  in  chief  or  in  aid,  the 
goods  are  first  liable  to  be  sold;  and  the  Crown  is  not  entitled  to  sell  the 
land,  unless  the  goods  prove  to  be  insufficient  to  satisfy  the  debt(o) 

(0  M«Clel.  A  Y.460.  (n)  See  Sugd.  Yend.  dc  P.  6th  ed.  693. 

O)  Ibid.  261.  (o)  Magna  Chaita,  9  Hen.  III.  c  8,  3  loit 

(ir)  1  Y.  d&  J.  256.  18 ;  The  King  (in  aid  of  SimpeoD)  ▼.  Hop- 

(/)  2T.  A  J.  120;  andieeRexT.  Boyd,  per,  3  Price,  40.    See  also  The  Kiog   ▼. 

and  Hex  ▼.  Adam,  ib.  122,  n.  Lambe,  M<Clel.  402. 
(»)  3  Y.  &  J.  331. 
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SECTION  VII. 

OF  CS&TAIir  TITLES  FBEFERBED  TO  THE  LIBIT  OF  THE  CBOWK. 

Wheit  a  debtor  to  the  Crown  by  bond  is  indebted  to  a  subject  by  judg- 
,       .  ment,  and  the  judgment  is  earlier  than  the  debt  to  the  ^Crown, 
L  J  then,  if  before  process  issues  to  recover  the  Crown  debt,  the 

debtor's  land  is  extended  under  the  judgment,  this  execution  executed  is 
valid  against  the  Crown,  and  an  extent  now  at  the  suit  of  the  Crown  can- 
not affect  this  execution  of  the  subject.  (/?) 

And,  generally  speaking,  the  Crown,  when  it  extends  land,  takes  it 
subject  to  a  charge  or  settlement  that  is  earlier  than  the  lien  of  the 
Crown,  (y)  Thus,  in  Poole  v.  the  Attorney  General,  where  an  estate 
was  extended,  the  Crown  was  held  to  take  it,  subject  to  legacies  charged 
on  it  The  facts  were,  P.  devised  his  estate  to  A.,  paying  200/.  a  piece 
to  his  grandchildren;  with  a  power  to  enter  for  non-payment.  A.  sold 
the  estate  to  B.;  B.  being  indebted  to  the  Crown,  the  estate  was  seized 
and  extended;  P.'s  grandchildren  brought  a  bill  against  the  Attorney  Ge- 
neral and  B.,  to  have  the  legacies  and  charge  the  estate  therewith;  and  it 
was  decreed  accordingly.(r) 


SECTION  VIII. 

OF  FABTICULAB  INSTAITCES  OF  FRAUD  AGAINST  THE  CBOWV. 

Iv  Chirton's  case,  one  W.  de  C.  was  indebted  to  the  king  in  a  large  sum 
for  customs.  It  was  found  by  inquisition,  that  he  had  purchased  certain 
laqds  with  the  king's  money,  and  by  covin  caused  the  vendor  to  enfeoff 
his  friends  in  fee,  to  defraud  the  king,  and  nevertheless,  took  the  issues 
and  profits  of  the  land  to  his  own  use.  But  the  Court  of  Exchequer  ad- 
judged those  lands  to  be  seized  to  satisfy  the  debt  to  the  Crown.(9)  And 
in  Favel's  case,  one  T.  F.,  a  collector  of  the  fifteenth  and  tenth,  being 
seised  of  certain  land  in  fee  simple,  and  having  divers  goods  and  chattels 
die  iniromisstonis  de  colleetione  et  levatione  of  the  fifteenth  and  tenth 
r  *33  1  ^^'^'^^^^y  ^^  extremity  of  illness  aliened  his  tenements  and 
>-  ^  *his  goods  and  chattels  to  divers  persons,  and  died  without 

heir  or  executor.  And  here  process  was  issued  against  the  terre-tenants 
and  possessors  of  the  goods  and  chattels,  to  account  for  the  collection 
aforesaid,  and  to  answer  and  satirfy  the  king.(/) 

{p\  Canon's  case,  3  Leon.  239,  4  Leon.  (r)  Parker  Rep.  append.  27S. 

!•;  Attorney  General  ▼.  Andrew,  Hardr.23,  (9)  2  Dyer,  160  a.,  also  stated  11  Co.  92 

dted  4  Darn,  dc  E.413,  and  16  East,  282$  b.,and  12  Co.  3.    See  likewise  2  RoL  Abt. 

Stat  83  H.  VIII.  e.  39,  s.  74.  160,  K. 

{q)  2  RoL  Abr.  166,  B.  8{  Foskew's  case,  (1)  2  Dyer,  160  a. ;  also  stated  12  Co.  3. 
2/Le0B..9O. 
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SECTION  IX. 

OP  THE  DEBTS  OF  A  CBOWN  DEBTOB  DECEASED. 

Ok  the  subject  of  debts  of  a  Crowo  debtor  deceased,  may  be  noticed, — 

I.  The  voluntary  payment  by  an  executor  of, — 1.  a  debt  owing  by  his 
testator  to  the  Crown;  and, — 2.  a  debt  owing  by  his  testator  to  a  Crown 
debtor. 

II.  The  Crown's  compulsory  process  of  Diem  elausii  extremum  to 
obtain  payment. 

I. — I.  Magna  Charta,  9  Henry  III.  c.  18,  enacts: — <<lf  any  that 
holdeth  of  us  lay-fee  do  die,  and  our  sheriff  or  bailiff  do  shew  our  letters 
patent  of  our  summon  for  debt,  which  the  dead  man  did  owe  to  us,  it 
shall  be  lawful  to  our  sheriff  or  bailiff  to  attach  and  enrol  all  the  goods 
and  chattels  of  the  dead,  being  found  in  the  said  fee,  to  the  value  of  the 
same  debt,  by  the  sight  and  testimony  of  lawful  men,  so  that  nothing 
thereof  shall  be  taken  away,  until  we  be  clearly  paid  off  the  debt;  ana 
the  residue  shall  remain  to  the  executors  to  perform  the  testament  of  the 
dead." 

On  this  enactment,  Sir  E.  Coke  says,  it  is  to  be  observed,  <<  First, 
that  the  king,  by  his  prerogative,  shall  be  preferred  in  satisfaction  of  his 
debt  by  the  executors,  before  any  other.  Secondly,  that  if  the  executors 
have  sufficient  to  pay  the  king's  debt,  the  heir  that  is  to  bear  the  coun- 
tenance, and  sit  in  the  seat  of  his  ancestor,  or  any  purchaser  of  his  lands, 
shall  not  be  charged."(ti) 

When  a  testator  dies  indebted  to  the  Crown  by  debt  on  record,  as  by 
judgment  or  recognizance  of  a  Court  of  Record,  or  by  bond,  an  instru- 
ment to  which  the  statute  33  Henry  VIII.  c.  39,  gives  the  force  of  a 
statute  staple,  these  debts  on  record,  or  by  bond,  *the  execu-  ^  ^q  .  -i 
tor  is  bound  to  pay  before  the  testator's  debts  by  judgment,  ^  ^ 

or  specialty,  or  any  other  description,  owing  to  a  subject,  (v)  It  is  a  de- 
vastavit in  an  executor,  if  he  pays  the  debt  of  a  subject  before  the  Crown's 
debt  upon  record.(tiy) 

When  a  testator  dies  indebted  to  the  Crown  by  simple  contract,  a  sub- 
ject's debt  by  judgment  is,  perhaps,  to  be  paid  before  such  crown  debt.(x) 
But  an  express  decision  exists,  that  a  debt  by  simple  contract  due  to  the 
king  is  to  l>e  preferred  before  a  subject's  debt  by  bond.  In  The  King  v. 
Thomas  Burnett,  <<  there  was  an  information  against  him,  as  administra- 
tor of  W.  B.,  for  100/.  received  by  W.  B.,  to  the  king's  use.  The  de- 
fendant pleads,  that  W.  B.,  in  his  lifetime,  was  indebted  to  the  defendant 
by  bond  in  1,600/.;  and  pleads  plene  adminisiravitj  besides  goods  to 
the  value  of  5/.,  which  he  retained  towards  satisfaction  of  his  debt,  of 
1,&00/.;  to  which  plea  the  Attorney-General  demurred;  and  judgment 
was  given  for  the  king,  that  a  debt  by  simple  contract  due  to  the  king 
was  to  be  preferred  before  a  debt  by  bond  to  a  subject    And  this  judg- 

(v)  3  Iiut  33.    See  also  Piiker  Rep.  90.  (w)  Com.  438 ;  16  East,  381 .    See  iXw 

(v)  Skrogs,  or  8croge»  t.  Gresham,  1  An-  4  B.  and  C.  416,  n. 

den.  139,  Mo.  198.^1  RoL  Abr.  937.  8.  (x)  3  Rol.  Abr.  159,  H.  8 ;  Paiker  Rep. 

6 ;  Com.  438 ;  7  B.  and  C.  453 ;  Went  Off.  101.    See  Lane  Rep.  66. 
Kz.  Uth  ed.  361—366;  3  Bl.  Com.  511. 
8ae  Lane  Rep.  65. 
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meDt  was  affirmed  upon  a  writ  of  error  in  the  Exchequer  chamber,  and 
the  affirmance  of  it  is  entered  of  the  same  term."  This  decision,  so 
affirmed,  is  cited  by  Lord  Chief  Baron  Parker,  in  a  case  reported  by 
himself,  (y)  After  this  decision,  made  in  the  strong  case  of  a  represen- 
tative, who  claimed  to  retain  his  debt;  and  considering  the  general  in- 
clination of  the  law  to  prefer,  in  payment  of  debts,  the  crown  to  a  sub- 
ject ;(2)  an  executor  can  never  be  advised  to  prefer  a  simple  contract  debt 
of  a  subject  to  a  simple  contract  debt  of  the  Crown,  notwithstanding 
some  appearance  of  authority,  and  even  an  opinion  of  Lord  Hard- 
wicke,(a)  that  seems  to  invest  the  executor  with  this  right  of  prefer- 
ence, (i) 

P  «A<  1  *2.  Of  a  debt  which  a  testator  owes  to  a  debtor  of  the 
^  ^  Crown,  it  may  be  stated,  that  if  A.  is  indebted  to  the  Crown 

by  bond,  and  B.,  the  testator,  is  indebted  to  A.  by  simple  contract,  and 
to  other  persons  by  bond,  and  after  B.'s  death  an  extent  issues  on  A.'s 
bond,  and  by  an  inquisition,  taken  before  payment  of  B.'s  bond  debts, 
his  debt  to  A.  by  simple  contract  is  found,  and  accordingly  by  such  in- 
quisition made  a  debt  of  record;  here  the  Crown  is  entitled  to  be  paid 
this  debt,  before  the  testator's  creditors  by  bond.  In  such  a  case,  the 
Court  held,  <<  That  the  seizure  by  the  inquisition  of  the  simple  contract 
debt  into  the  king's  hands,  preferred  it  to  the  bonds  not  paid  before  tlie 
seizure,  and  would  be  a  good  plea  to  actions  on  such  bonds;  because  it  is 
thereby  become  a  debt  to  the  king  upon  record,  and  in^plies  notice.  But 
they  also  held,  that  if  the  bonds  had  been  paid  before  the  inquisition,  or 
before  the  administrator  had  actual  notice  of  the  debt  to  the  king,  such 
payment  would  have  been  good  against  the  king;  because  there  was  no 
debt  upon  record,  and  the  administrator  had  no  means  to  discover  whether 
there  were  any,  or  what  debts  to  the  king;  and  the  inconvenience  would 
be  infinite,  if  in  such  cases  executors  or  administrators  should,  notwith- 
standing their  utmost  care,  be  charged  with  the  misapplication  of  assets 
out  of  their  own  estates."(e)  When  a  testator  dies  indebted  by  judgment 
and  bond,  and  indebted  by  simple  contract  to  a  Crown  debtor,  and  after 
the  testator^s  death  the  bond  creditor  obtains  judgment,  but  before  this 
judgment  the  testator's  simple  contract  debt  is  seized  into  the  king's 
hands;  here  the  debt  so  seized  is  payable  after  the  precedent,  and  before 
the  subsequent,  judgment  creditor.  In  The  King  v.  Dickenson,  a  case 
of  this  kind,  <<  It  was  adjudged  for  the  king  that  his  debt  should  be  pre- 
ferred before  the  subsequent  judgments,  viz.  before  any  bond,  (Hardr. 
23:)  but  a  precedent  judgment  should  be  preferred  before  it,  upon  the 
words  of  the  26th  [74]  section  of  the  statute  33  Henry  VIII.  c.  39, — 
so  always  that  the  king's  suit  be  taken  and  commenced,  or  process 
awarded  for  the  debt  of  the  king,  before  judgment  given  for  the  other 
persons."((/) 

r  *36  1  *^^*  When  a  person  dies  indebted  to  the  Crown  by  bond, 
^  ^  the  Crown  may  by  a  writ  of  diem  clausit  extremum  seize 

(y)  Parker,  101.    8m  alM  102.  (b)  I  Rol.  Abr.  927,  U.6;  Mo.  193 ;  Com. 

(z)  SUt  9  H.  ym.  e.  18;  2  Init  32;  438.    See  Parker  Rep.  102. 

Cro.  Eliz.  793;   Goclb.  290,  293;  Parker  (e)  TheKingT.AUaneon,  Parker,  Appen- 

Rep.  99, 101;  4  B.  and  C.416,  n.;  7  B.and  dix,  260;  AUoraey  General  ▼.  White,  Com. 

C.  462 ;  Skroga,  or  Scrogi,  ▼.  Oresham,   1  433,  438. 

Anden.  129,  Mo.  193.  (</)  The  King  ▼.  Dickenioa,  Parker,  Ap- 

(a)  Otway  T.Ramee7,4B.andC.416,n.  pendix,262. 
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his  goods  and  chattels,  and  freehold  Iand;(e)  and  in  the  case  of  lands 
descended  from  and  lands  devised  by  him,  the  Crown  may,  if  it  pleases, 
seize  first  the  lands  that  are  devised.  (/) 

And  when  a  person  dies  indebted  to  the  Crown  by  simple  contract, 
and  this  fact  is  after  his  death  found  by  inquisition,  then  immediately 
after  sach  inquisition,  the  effect  of  which  is  to  make  the  simple  contract 
debt  a  debt  of  record,  the  Crown  is  entitled  to  the  writ  diem  clatuit 
exiremum  aeainst  its  debtor's  estate ;(^)  and  perhaps  it  may  be  stated, 
that  under  this  writ  may  be  seized  the  debtor's  goods  and  chattels,  which 
he  was  possessed  of,  and  the  land  of  which  he  was  seised,  at  the  time  of 
his  death.(A)  The  Crown  is  not,  however,  entitled  to  such  writ  before 
the  simple  contract  debt  is  so  found  by  the  inquisition,  and  thereby  nude 
a  debt  of  record,  (i) 

When  a  diem  clatisii  extremum  may  issue,  it  issues  without  waiting 
for  an  executor  or  administrator.(j') 

It  is  decided  that  the  Crown  is  not  entitled  to  the  writ  dievn  claurit 
extremum  against  the  estate  of  a  deceased  person,  who  neither  died 
indebted  to  the  king,  nor  was  before  his  death  found  by  inquisition  to  be 
indebted  to  the  king's  debtor,  or,  within  the  degrees,  to  some  other  per- 
son.(it) 

In  Ex  parte  Hippeslev,  application  was  by  a  bond  debtor  to  the  Crown 
made  to  the  Court  of  ifxchequer,  for  a  writ  of  diem  clausit  extremum 
against  the  estate  of  a  person,  who  died  indebted  by  simple  contract  to 
such  bond  debtor.  But  the  Court  said,  ''  A  diem  clausit  extremum 
may  certainly  issue,  at  the  instance  of  the  Crown,  against  the  estate  of 
its  debtor  in  a  proper  case;  but  never  in  aid,  unless  the  debt  has  been 
£>and  in  the  lifetime  of  the  debtor.  The  case  in  Parker(/)  is  decisive  on 
that  point"(m} 

(0  Com.  437 ;  Savile,  63 ;  Parkor  lUp.  {J)  ^^  E««^  ^1-     / 

96,97 ;  M'CleL  Kep.  106.  (jb)  The  King  ▼.  The  EiUte  of  Henrj 

(/)  The  King  ▼.  The  EiUto  of  O.  Has-  Boon,  PaTker,  16 ;  The  King  t.  The  Estate 

aeO,  MOIeL  106»  13  Price,  279.  of  Edwaid  Cartia,  ib.  100. 

Cr)  Tho  King  ▼•  The  Eatale  of  Edward  (i)  Rex  t.  The  Eatate  of  Heiity  Booo« 

Cvtia,  Paifcer,  96.  Parker  19. 

(&)  Paiker  Rap.  96.  (m)  %  Price,  879. 

(0  Paikar  Bep.  98, 103. 
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[    *37    ]  •CHAPTER  III. 

OP  A  DEVISE  OP  REAL  ESTATE,  IN  TRUST  FOR  THE  PAYMENT  OF 

DEBTS,  OR  DEBTS  AND  LEGACICS. 

Sect.  1.  Chattel  Estate  created  by  the  Will. 
II.   Copyholds  devised, 

III.  Trtist  to  raise  Money  out  of  Rents  and  Profits. 

IV.  Resulting  Trust  for  the  Testator^s  Heir  at  Law. 
V.  Exemption  of  the  Tistator*s  Personal  Estate. 

VI.  Responsibility  of  a  Purchaser  from  the  Trustees. 
VII.  Reviving  Simple  Contract  Debts  barred  by  the  Statute 

of  Limitations^  21  James  L  c.  16. 
VIII.  Miscellaneous  Points  of  the  General  Subject. 


SECTION  I. 

CHATTEL  ESTATE  CREATED  BT  THE  WILL. 

A  DEYISE  of  land  for  the  payment  of  debts/  is  sometimes  of  a  chattel 
estate  in  the  land.  When,  for  the  purpose  of  paying  debt%  lands  are 
devised  to  A.,  until  B.  shall  attain  the  age  of  twenty-one,  A.'8  estate  in 
the  land  will  not  cease,  although  B.  dies  under  age.  The  words  are 
construed  to  mean,  until  B.  shall  or  should  have  come  to  the  age  men- 
tioned, (a)  And  when  by  a  devise  of  real  property  to  executors,  in  trtist 
for  the  payment  of  debts,  they  take  a  chattel  estate  until  the  debts  are 
paid,  their  estate  in  the  land  will  determine  so  soon  as  the  debts  are  paid; 
r  <^38  1  ^^^  *^^  ^^^^  misapply  the  yearly  rents  and  profits,  at  such 
■-  •'  time  as  they  might  have  paid  the  debts,  if  they  had  daly 

applied  those  rents  and  profits  in  the  payment  of  them.  And  where 
there  is  such  misapplication,  the  lands  are  notwithstanding  discharged, 
and  the  creditors'  remedy  is  against  the  executors. (6) 


SECTION  II. 

COPTHOLDS  DEVISED. 

When  by  a  person  deceased  before  the  statute  55  Geo.  III.  c.  192, 
copyhold  lands  are,  by  the  name  of  copyholds,  devised  in  trust  for  the 
payment  of  the  testator's  debts,  a  Court  of  Equity  will  supply  a  surren- 
der to  the  use  of  the  will.(c)    And  when  by  a  person  so  deceased  land  is 

(a)  Bomton's  case,  3  Co.  19, 21;  Lomaz  1631,  cited  6  Yes.  736.    See  alio  Gngelman 

T.  Holroeden,  3  P.  W.  177;  Martin  ▼.  Wood-  t.  Daport,  1  West  Cas.  T.  Hardw.  677. 

gate,  Prec.  Ch.  34.     See  alio  Ironmonger  t.  (e)  Bixly,  or  Bixby  ▼.  Eley,  2  Dick,  698, 

Laiflells,  1  West  Cas.  T.  Hardw.  143.  2  Bro.  C.  C.  8^6;  Morris  t.  Clarkson,  3 

{b)  Carter  ▼.  Bamadiston,  1  P.  W.  606,  Swanst.  668. 
618,  cited  1  BaU.  and  B.  64;  Anon.  1  Balk. 
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deyiaed  for  the  payment  of  his  debts,  and  this  devise  is  made  in  general 
tennsy  as  by  the  words  <<  real  estate,''  or  the  words,  <<  messuages,  lands, 
tenements,  and  hereditaments,"  and  these  words  are  satisfied  by  freehold 
lands  of  the  testator;  copyholds,  although  not  surrendered  to  the  use  d^ 
the  will,  will,  if  necessary  for  the  payment  of  the  debts,  pass  under  the 
deyise;  and  a  Court  of  Equity  will  supply  a  surrender  to  the  use  of  the 
wUL  But  the  eopyholds  will  not  pass,  and  the  surrender  will  not  be 
supplied,  if  the  copyhold  lands  are  not  necessary  to  pay  the  debt8.(<f)  It 
is  lately  decided,  that  by  the  will  of  a  person,  deceased  since  the  statute 
55  Geo.  IlL  c  192,  copyholds  will  pass  under  a  genend  devise  of  real 
estate,  notwithstanding  there  is  no  surrender  to  the  use  of  the  will.(e) 


♦SECTION  IIL  [    •39    ] 

TRUST  TO  BAISS  HOITST  OUT  OF  BENTS  AND  PBOFITS. 

A  DEVTBE  of  land,  in  trust  to  pay  debts  out  of  the  profits,  or  out  of  the 
rents  and  profits,  authorizes  a  sale  of  tiie  land,(/)  unless,  by  the  context, 
yearly  rents  and  profits  only  are  meant  (g)  The  land  cannot  be  sold,  if 
the  trust  is,  to  pay  the  debts  out  of  the  yearly  rents  and  profits  on1y;(A) 
or,  '*to  set  and  llarm  let,  and  out  of  the  rents"  to  pay  the  debts  ;(i)  or, 
<<  by  perception  of  rents  and  profits,  or  by  leasing,  or  by  mortgaging," 
to  raise  sufficient  money  to  pay  the  debts*  (j) 


SECTION  IV. 

BBSULTIHO  TBUST  FOB  THE  TESTATOB'S  HBIB  AT  LAW. 

When  a  will  contains  a  devise  of  real  estate  of  inheritanoe,  in  trust 
for  the  payment  of  debts,  or  debts  and  legacies,  then,  so  far  as  this  fund 
is  not  required  for  the  purpose,  a  trust  wil],  unless  a  contrary  intention 
appears  in  the  will,  result  for  the  testator's  heir;  who  accordingly,  if  the 
estate  is  not  required  to  be  sold,  will  be  entitled  to  a  reconveyance  of 
iU{k)     And  such  heir  will,  in  the  event  of  a  sale,  be  entitled  to  the  sur- 

(d)  MaDalMr  ▼.  Mallabtr,  Cat.  T.  Talb.  Atk.  106 ;  Buncf  t.  Dixod,  1  Yes.  41,  43 ; 

78;    Dfake  ▼.  BolniiMn,   1   P.  W.  443;  Lingard  ▼.  Earl  of  Derby,  1  Bro.  C.  C.  811; 

HMbwood  ▼.  Pope,  8  P.  W.  823 ;  Goodwyn  Bootle  ▼.  Blmidell,  10  Ves.  688. 

T.   Goodwyn,  I   Yai.    886 ;    Lindopp    t.  (^)  Heneage  t.  Lord  Andover,  3  Y.  and 

Eboima,  8   Bio.    C.  C.    188;   Kidney  ▼.  J.  86u. 

riHwinrtrr    18  Yei.  186,  166;   Judd  ▼.  (A)  Anon.  1  Yem.  104 ;  Cook  t.  Parwma, 

Pkatt,  15  Yea.  894.  Prec.  Ch.  184 ;  Lingaid  t.  Earl  of  Derby,  1 

(e}  DooT.  liUdltiiiiTBing.  376,6Moore  Bro.  C.  C.  311.     See  also  Conyngham  ▼. 

md  P.  48.  Conyngham,  1  Yea.  688. 

(/)  LingOQ  T.  Foley,  8  Ch.  Cae.  806;  (t)  Cook  ▼.  Parwne,Prec.  Ch.  184. 

Aaon.  1  Yem.  104;  Berry  ▼.  Aakham,  8  (/)  Ridont  ▼.  Earl  of  Plymouth,  8  Atk. 

Yem.  M;  Priee  ▼.  Seye,  Bam.   Ch.  Rep.  106. 

117,    ISO;    Ridoot  t.  Earl  of  PlymouUi,  2  (A?)  BuggintT.Tatea,9  Mod.  188. 
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•40     1  P^"^  ^^^^  unsold,  or  surplus  money  produced  by  the  sale^/) 
t  -i  ^unless  a  contrary  intention  appears  in  the  will;(m)  as  where 

the  intention  is,  to  give  such  surplus  land  or  money  to  the  party  himself, 
to  whom  the  estate  is  devised  in  trust  for  sale.(n)  And  if  the  the  testator 
creates  out  of  his  real  estate  a  term  of  years,  in  trust  for  the  payment  of 
debts,  or  debts  and  legacies,  this  term  will^  unless  a  contrary  intention 
appears  in  the  will,  result  for  his  heir,  after  the  purposes  of  its  creation 
are  satisfied,  (o)  In  Gore  v.  Blake,  where  lands  of  inheritance  were 
devised  for  a  term  of  years,  in  trust  to  pay  debts,  and,  subject  to  this 
term,  were  limited  over,  the  residue  of  the  term,  together  with  the  sur- 
plus rents  and  profits  after  the  debts  paid,  were  held  not  to  belong  to  the 
devisee  in  remainder,  or  to  the  testator's  heir  at  law,  but,  on  the  inten- 
tion, to  the  trustee  of  the  term.(/7)  When  on  a  devise  of  land,  in  trust 
to  be  sold  for  the  payment  of  debts,  or  debts  and  legacies,  a  trust  results 
for  the  testator's  heir  at  law,  it  appears  that  the  heir  is  entitled  to  redeem 
the  estate,  and  to  prevent  a  sale,  by  payment  of  the  debts  and  legacies 
charged  on  it.(y) 


SECTION  V,      ♦ 
EXEMPTiosr  oy  THE  testator's  psbsonal  estate. 

A  testator's  personal  estate  is,  in  a  Court  of  Equity,  the  natural  and 

r  Ml  1  ^^^^  ^^^^  ^^^  ^^^  payment  of  his  debts;(r)  and,  ^unless  his 
t  ^  creditors  please,  he  cannot  exempt  it  from  this  .liability.  («) 

But,  except  as  against  his  creditors,  a  testator  may,  if  he  thinks  proper, 
throw  the  burthen  of  his  debts,  some,  or  all  of  them,  on  his  real  property; 
and,  so  far  as  this  fund  is  sufficient  for  the  purpose,  exempt  his  personal 
estate  from  the  payment  of  them.(/) 

Formerly  it  seems  to  have  been  held,  that  if  a  person  devised  real 
estate,  in  trust  for  the  payment  of  his  debts,  or  debts,  legacies,  and  fune- 

(/)  Gale  ▼.  Crofts,  4  Yio.  Abr;  468, 2  Eq.  '    (n)  North  t.  Crompton,  1  Ch.  Cm.  196, 

Cat.  Abr.  494 ;  Wjch  t.  Packington,  21  Viou  dted  9  Mod.  188,  and  1  Ball  and  B.  549 ; 

Abr.  499,  2  Eq.  Cas.  Abr.  607,  3  Br.  P.  C.  Coningham,  or  CunniogfaaiD,  ▼.  MeUisli»Prec. 

ed.  Toml.  44;  Kiricke  ▼.  Bransbej,  21  Yin.  Cb.  31, 1  Eq.  Cas.  Abr.  273,  2  Vem.  247, 

Abr.  499,  pi.  18  n.,  2  Bq.  Cas.   Abr.  608 ;  and  dd  ed.  n.  6 ;  Mallabar  t.  Mallabar,  Caa. 

Boper  ▼.  Radcliffe,  9  Mod.  171,  6  Bro.  P.  T.  Talb.  78 ;  Rogers  ▼.  Rogers,  ibid.  268,  3 

C.  ed.  Toml.  360;  Calpepper  t.  Aston,  2  P.  W.  193 ;  HUl  t.  Bishop  of  London*  1 

Ch.  Cas.  116,  221;  SUrkej  ▼.  Brooks,  1  P.  Atk.  620;  Humphrey  ▼.  Tayleur,  Amb.  137. 

W.  890;   Cruse  ▼.  Barley,  8  P.  W.  20;  See  also  King t.  Denison,  1  Yes.  and  B.  272, 

Digby  T.  Legard,2  Dick.  600,  3  P.  W.  6th  273. 

ed.  22,  n.;  Kinaston  t.  Kinaston,  2  Dick.  606 ;        («)  Cook  ▼.  GoaTss,  cHed  2  Yera.  646 ; 

Aekroyd,  or  Akeroyd  t.  Smithson,  1  Bro.  C.  Harris  t.  Bishop  of  Linoohi,  2  P.  W.  ISd ; 

C.  608,  2  Dick.  666,  8  P.  W.  6th  ed.  22,  n.;  LoTet  ▼.  Needham,  2  Yem.  138. 
Robinson  ▼.  Taylor,  2  Bro.  C.  C.  689, 1  Yes.         (p)  1  Ch.  Rep.  263 ;  1  Ch.  Cas.  98. 
jnn.,44;  Halliday  ▼.  Hudson,  3  Yes.  210;        (g)  Hawkins  ▼.  Chapp^  1   Atk.   632; 

VfTright  ▼.  Wright,  16  Yes.  188 ;  Southouse  M^Cleland  ▼.  Shaw,  2  Sch.  and  het  646. 
▼.  Bate,  2  Yes.  and  B.  396.  (r)  2  Yes.  62 ;  1  Cox,  11 ;  1  Mar.  8S0  ; 

(m)  Tyrwith,  or  Tyrwhitt  ▼.  Trotman,  21  19  Yes.  618. 
Yin.  Abr.  499;  2  Eq.  Cas.  Abr.  607;  8  Br.        (s)  8  P.  W.  326;  Amb.  37;  3  Atk.  634- 

P.  C.  ed.  TomU  62.    See  also  Hawkins  ▼.  1  Wils.  24.  ' 

Chaiype],  1  Atk.  621^  and  Walton  t.  Walton,        (i)  Bootla  ▼•  Blondall,  1  Mar.  193. 
14  Yes.  332. 
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n]  expenses;  and  beqaeathed  all  his  personal  estate,  or»  after  certain  spe- 
eific  legacies,  tiie  residue  of  the  personal  estate,  to  his  executor;  such 
devise  and  bequest  implied  an  intention  to  exempt  the  personalty  from 
the  payment  of  debts,  and  were  alone  or  of  themselves  sufficient  for  the 
purpose.  («}  At  another  time,  but,  it  may  be  mentioned,  near  a  century 
later  than  Feltham  v.  Harlston,  and  the  resolution  there  referred  to,  it 
appears  to  have  been  understood,  that  the  personal  estate  could  not  be 
exempted  by  implication,  and  that  express  negative  words  were  necessary 
to  create  this  exemption.(v)  Formerly,  also,  it  was  allowed  to  collect 
the  intention  from  the  state  of  the  testator's  affairs  and  parol  evidence,  (ui) 
And  a  distinction  was  once  made  between  a  devise  to  sell,  and  a  charge 
only,  for  the  payment  of  debts;  a  devise  having  been  thought  stronger 
than  a  charge  to  raise  an  implication  of  exemption,  (x) 

But  clearly  it  is  now  agreed,  that  the  distinction  between  a  devise  and 
a  charge  is  exploded  ;(y)  and  it  is  decided,  that  the  intention  of  the  testa- 
tor must  appear  from  the  will  itself,  and  'cannot  be  collected  p  ^  .^  -. 
from  the  state  of  the  testator's  affairs,  as  the  amount  of  his  ^  -* 

debts,  or  of  his  real  or  personal  property,  or  from  other  extrinsic  circum- 
stances, or  parol  evidence  ;(z)  that  express  words  ai%  not  necessary  to 
create  the  exemption  of  the  personal  estate,  (a)  but  that  a  devise  of  real 
estate,  in  trust  for  the  payment  of  all  the  testator's  debts,  or  debts  and 
legacies,  and  an  unspecific  bequest  of  the  whole  of  his  personal  estate  to 
his  executor,  are  not  alone  or  of  themselves  sufficient  to  raise  an  implica- 
tion strong  enoueh  to  cause  that  exemption,  (i) 

The  rule  now  is,  that  a  devise  of  real  estate,  in  trust,  as  out  of  the  year- 
ly rents  and  profits,  or  by  sale  or  mortgage,  to  pay  the  testator's  debts, 
is  not  alone  or  of  itself  sufficient  to  free  his  personal  estate  from  its  natu- 
ral liability  to  be  first  applied  to  satisfy  such  debts.  Notwithstanding 
the  devise,  the  testator's  personal  property  will  continue  to  be  the  first 
fund  aiq>licable  for  the  payment  of  his  debts,  (c)  unless,  on  an  examina- 


(»)  Fdtliam  ▼.  Exeenton  of  Harkton,  1  thero,  3  Ym.  1 1 1, 1 13 ;  BootU  t.  Bluodell,  1 

Lev.  sea,  dtad  8  Ball  fc  B.  628 ;  Bicknel  t.  Mer.  216,  220;  Aldridge  t.  Lord  Wallieoiirt, 

Page,  2  Atk.  79.  I  Ball  and  B.  312,  315. 

(0)  Fenjaa  v.    Robertaoa,  Banb.  301;  (a)  Dake  of  Ancaatar  ▼.  Mayer,  1  Bro. 

Phippa  ▼.  Annaaley,  2  Atk.  57;  Duke  of  An-  C.  C.  460;  Webb  t.  Jonea,  1   Cox,  246,  2 

caeter  t.  Bfsyer,  1  Bro.  G.  C  462;  Wataon  Bro.  C.  C.  60,  dted  from  Bro.  C.  C.  in  3 

▼.  Brickwood,  9  Vea.  463;  Hancox  t.  Abb^,  Sch.  and  Lef.  644,  and  2  Ball  and  B.  627, 

11  Yea.  186;  BooUe  t.  BlondeU,  1  Mer.  216.  628;  Rbodea  t.  Rudg^  1  Sim.  85. 

(«)  Baraileld  ▼.  Wyndham,  Piec  Ch.  (b)  Haalewood  t.  Pope,  3  P.  W,  322; 

101;  Wainwiighl  r.  Bendlowea,  2  Yem.  718;  Brommel  ▼.  Prothero,  3  Yea.  1 1 1. 

rrnintnaa  of  GaioabonNiah  ▼.  Earl  of  Gaina-  (c^  Anon.  2  Yentr.  349  ;  Middleton  ▼. 

boroogh,  2  Freem.  188,  2  Yem.  252;  Staple-  Middleton,  2  Ch.  Rep^  377,  cited  2  Fieem. 

loB  ▼.  ColTile,  Caa.  T.  T^b.  208;Bootle  ▼.  189;  Lord  Grey  t.  Lady  Grey,  1  Ch.  Caa. 

Bimdell,  1  Mer.  220,  239.  297 ;  LoTel  t.  Lancaster,  2  Yem.  183 ;  Cot- 

(j)  Wainwrigfat  v.   Bendlowea,  2  Yera.  ler  ▼.  Coxeter,  ib.  302,  and  3rd  ed.  n.(l); 

718.Prae.  Ch.  451 ;  Hayford  ▼.  Benlowa,  8.  French  ▼.  Chicheeter,  ib.  568, 3  Br.  P.  C.  ed. 

C.  AmK  681 ;  Adama  ▼.  Meyrick,  1  Eq.  Caa.  Toml.  16 ;  Gale  ▼.  Crofta,  4  Yin.  Abr.  468, 

Abr.  271;  StapletonT.  Colvile,  Caa.  T.  Talb.  2  Eq.  Caa.  Abr.  494,  1   Dick.  23 ;  Dolman 

208.  ▼•  Smith,  Prec  Ch.  466,  2  Yem.  740,  Gilb. 

O)  M<ClelaiidT.  Shaw,  2   Sch.   dc  Lef.  Eq.Rep.  128;  Noke  t.  Darby,  1  Br.  P.  C. 

645;  Supleton  r.   Stapieton,  2  Ball  dc  B.  ed.  Toml,  506 ;  Fereyea  t.  Robertaon,  Bnnb. 

S27.  301;  Haalewood  t.  Pope,  3  P.  W.  322,  324; 

(z)  €iale  ▼.  Croft,  1  Dick.  23;  Stephenaon  Harewood  ▼.  Child,  apparently  8.  C,  dted 

▼.  Healbcote,   1  Eden,  38,  43;  Lord  Inchi-  Caa.  T.  Talb.  204,  209  ;  Lord  Incbiqoin  ▼. 

qoin  T.  Fxmcb,  1  Cox,  9 ;  Bnimmel  t.  Pro-  French,  or  Lord  O'Brien,  Amb.  33,  1  Cox, 
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tion  of  all  the  parts  of  the  will|(£{)  it  from  some  part  clearly  appears  to  be 
r  M^  1  ^'^  'intention  to  exempt  his  personal  estate  from  such  liability^ 
■-  -I  in  which  case  the  intended  exemption  will  take  place.^e) 

In  Hancox  r.  Abbey,  a  testator's  personal  estate  was  held  to  oe  ex- 
empted from  the  payment  of  two  particular  sums,  namely,  a  mortgage 
debt  and  a  legacy.(/) 

On  each  case  as  it  arises,  the  question  of  exemption  is  by  Lord  Eldoo 
stated  to  be— '<  Does  there  appear,  from  the  whole  testamentary  disposi- 
tion taken  together,  an  intention  on  the  part  of  the  testator  so  expressed, 
as  to  convince  a  judicial  mind  that  it  was  meant,  not  merely  to  charge 
the  real  estate,  but  so  to  charge  it  as  to  exempt  the  personal?''  ^*  For/'  adds 
his  Lordship,  <<  it  is  not  by  an  intention  to  charge  the  real,  but  by  an  inten- 
tion to  discharge  the  personal  estate,  that  the  question  is  to  be  decided/'(j') 

An  intent  to  exempt  the  personal  estate  may  in  some  cases  be  inferred 
from  the  particular  terms  of  the  devise  to  pay  debts,  or  of  the  disposition 
of  the  testator's  personal  estate.(A) 

It  has  been  seen,  however,  that  unless  a  contrary  intention  is  apparent 
from  some  other  part  of  the  will,  the  testator's  personalty  is  first  applica- 
ble, notwithstanding  real  estate  is  devised  in  trust  for  the  payment  of  all 
his  debts;  and  it  is,  it  may  be  particularly  mentioned,  so  applicable,  al- 
though a  term  of  years  is  created  out  of  the  inheritance,  and  devised  for 
r  *44  1  ^^^  purpose;(t)  and  although  *the  devise  to  pay  debts  is  not 
1-  -'of  the  whole  of  the  testator's  real  estate,  but  of  a  part  only, 

or  of  particular  lands,  (j) 

The  exemption  of  personalty  from  the  payment  of  debts  is  sometimes 
effected  by  express  words  of  exoneration  used  in  the  will.(Ar)  If  the  per- 
is 1  Wils.  82 ;  Stephenson  t.  Heathcote,  1  ter,  2  P.  W.  835;  Stapleton  t.  Cohile,  Caa. 
Eden,  38;  Wrightson  t.  Attorney  General,  1  T.  Talb.  202;  Attorney  General  ▼.  Barkham, 
West  Cas.  T.  Haidw.  187;  San  well  ▼.  cited  ib.  206,  210;  Walker  ▼.  Jackson,  2  Atk. 
Wake,  1  Bro.  C.  C.  144,  2  Dick.  697 ;  Duke  624,  1  Wils.  24;  PhiUpa  ▼.  Nicholas,  and 
of  Ancaster  t.  Mayer,  1  Bro.  C.  C.  454;  HoUiday  ▼.  Bowman,  cited  1  Bro.  C.  C.  145; 
Gray  t.  Minnethorpe,  3  Yes.  103  ;  Brammel  Anderton  ▼.  Cook,  cited  ib.  456;  Kynaaton, 
▼«  Prothero,  ib.  1 1 1;  Tait  ▼.  Lord  Northwick,  or  Kinaston,  ▼.  Kynaaton,  2  Dick.  506, 1  Bro. 
4  Yes.  816;  HarUey  t.  Harle,  5  Yes.  540 ;  C.  G.  457,  n.;  Webb  ▼.  Jonea,  1  Cox,  245, 
Brydgea  ▼.  Phillipe,  6  Yes.  567 ;  Watson  ▼.  2  Bro.  C.  C.  60,  cited  from  Bro.  C.  C. 
Brickwood,  9  Yes.  447,  cited  1  Mer.  230,  In  2  8ch.  dc  Lef.  542,  544,  and  2  Ball  dt 
Tower  ▼.  Lord  Rons,  18  Yes.  132 ;  Elton  ▼.  B.  527,  528  ;  Barton  ▼.  Knowlton,  3  Yes. 
Harrison,  3  Swanst  270,  n.  Rhodes  r.  107;  Gaskill  ▼.  Hough,  cited  ib.  110;  Wft> 
Rudge,  1  Sim.  79 ;  M*GIeIand  v.  Shaw,  2  ring  t.  Ward,  5  Yes.  670,  676;  Boode  ▼. 
Sch.  and  Lef.  538.  See  also  Hall  ▼.  Brook-  BlundeU^;  19  Yea.  494,509,  1  Mer.  193: 
er,  Gilb.  Eq.  Rep.  72 ;  Reade  ▼.  Litchfield,  3  Greene  t.  Greene,  4  Madd.  148 ;  Michell  ▼. 
Yea.  475 ;  and  Howe  t.  Earl  of  Dartmouth,  Michell,  5  Madd.  69;  Dixon  ▼.  Dawson,  2 
7  Yea.  149.  Sim.  dt  S.  327.    See  HaU  ▼.  Brooker,  GUb. 

(d)  Williams  ▼.  Bishop  of  Llandafl^  1  Cox,    Eq.  Rep.  72. 

257;  Tait  ▼.  Lord  Northwick,  4  Yes.  824;  (/)  11  Yes.  179. 

Bootle  ▼.  Blundell,  1  Mer.  217  ;  Gittins  ▼.  (s)  BooUe  t.  BlondaU,  1  Mer.  280.    See 

Steele,  1  8wanst«  28.  aUo  ibid.  220. 

(e)  Peacock  ▼.  Glascock,  1  Ch.  Rep.  46 ;  (A)  Hancox  ▼,  Abbey,  1 1  Yes.  186. 
Wainwrightv.Bendlowes,2Yem.718,Prec  (i)  Walker  ▼.  Jackson,  2  Atk.  624,  625; 
Ch.  451 ;    Mainwright  ▼.  Bendloe,  S.  C.  Duke  of  Ancaster  t.  Mayer,  1  Bro.   C.  C. 
GUb.  Eq.  Rep.  125  ;  Hayford  t.  Benlows,  8.  454;  Tower  t.  Lord  Rous,  18  Yes.  132. 

C.  Amb.  581,  cited  Cas.  T.  Talb.  208  ;  Ad-  ('J)  Stephenson  ▼.   Heatheote,  1    Eden, 

ema  t.  Meyrick,  1  Eq.  Cas.  Abr.  271,  cited  38;  Bridgman  ▼.  Dore,  8  Atk.  201. 

2  Atk.   79,  626,  and  8  Yes.  1 10 ;  Waise  t.  {k)  HaU  ▼.  Brooker,  Gilb.  Eq.  Rep.  73, 74. 

Whitfield,  8  Yin.  Abr.  487, 2  Eq.  Cas.  Abr.  2  Eq.  Cas.  Abr.  494 ;  Morrow  ▼.  Boah,  1 

874,495;  BowerabyT.  Bowyer,  11  Yin.  Abr.  Cox,  185;  March  t.  Fowke,  Cas.  T.  Finch, 

424,  2  Eq.  Cas.  Abr.  461;  Chester  ▼.  Pain-  414. 
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soDtl  estate  is  specifically  bequeathed^  it  is  then  also  exempted.  (/)    But 
unless  a  contrary  intention  is  apparent  from  some  other  part  of  the  will, 
a  testator's  personal  estate  is  first  applicable  to  pay  his  debts,  notwith* 
standing  he  devises  real  property  to  pay  them,  and  unspecifically  giyes 
away  his  personal  estate;(m)  and  particularly  if  this  gift  is  to  the  execu- 
tor of  the  wiU,(7»)  or  is,  after  general  or  pecuniary  legacies  bequeathed, 
of  the  residue  of  the  personal  estate;(o)  or  if  the  gift  of  the  personalty  is 
to  the  executor  appointed  by  a  will,  which  makes  no  mention  of  person- 
al estate,  except  by  the  mere  nomination  of  an  execulor.(j9)     And  the 
testator's  personal  estate  will,  before  the  real  property,  be  applicable  to 
pay  his  specialty  debts,  notwithstanding  he  directs  that  his  executor,  to 
wbom  he  gives  all  his  personal  estate,  shall  pay  thereout  all  his  legacies, 
funeral  expenses,  and  simple  contract  debts.(7) 

An  argument  for  or  against  exemption  may  be  drawn  from  any  part 
of  the  will.  An  inference  in  favour  of  exemption  has  sometimes  been 
taken  from  the  circumstance,  that  real  estate  is  devised  in  trust  to  pay 
debts,  and  funeral  and  testamentary  expenses;(r)  that  the  trustees  to  whom 
the  real  estate  is  devised  are  not  the  'executors  of  the  will;(^)  p  ^ . .  . 
that  the  devise  is  in  trust  to  pay  debts  and  funeral  expenses,  ^  ^ 

and  the  trustees  are  not  the  executors  of  the  will;(/)  that  on  a  devise  of 
real  estate,  in  trust  for  sale,  and  after  sale  in  trust,  in  the  first  place,  to  pay 
debts,  legacies,  and  funeral  expenses,  the  testator  directs,  that,  after  those 
payments,  the  residue  of  the  purchase^money  is  to  be  added  to  his  other 
personal  estate,  (u) 

An  inference  against  exemption  has  sometimes  been  taken,  from  an 
omission  in  the  will  to  provide  for  the  payment  of  funeral,  or  funeral  and 
testamentary  expenses;(t;)  and  from  the  circumstance,  that  the  trustees  of 
the  real  estate  are  the  executors  of  the  will.(t£;) 

Lord  Hardwicke  and  Sir  W.  Grant  appear  to  have  thought,  that  the 
circumstance  that  the  testator  devises  real  estate,  in  trust  to  pay  his  fune- 
ral and  testamentary  expenses,  as  well  as  his  debts,  is  not  entitled  to  much 
weight  in  determining  a  question  of  exemption,  (a?)  Some  weight,  how- 
ever, must,  it  should  seem,  be  given  to  it:(y)  not  much,  perhaps,  where 
Ac  trust  fund  is  given  to  persons  who  are  also  the  executors  of  the  will, 


(0  AduBs  T.    Mtfjrick,  1  Eq.  Cat.  Abr.  {q)  Watwn  r.  Brickwood,  9  Yet.  447, 

371;  WaJiMr  ▼.  JackooD,  2  AUc.  624,  1  Wils.  464. 

S4;  Hartley  ▼•  Horle,  6  Yea.  545,  546;  (r)  HarUey  ▼.  Hurle,  5  Yea.   542,  545. 

Tower  ▼.  Lord  Rona,  18  Yaai  188, 139;  M*Cle-  («)  Burton  ▼.  Knowlton,  8  Yaa.  108.  See 

hod  ▼.  Shaw,  2  Seh.  &  Let  644 ;  Bradnox  Brydgea  ▼.  Phillipa,  6  Yea.  672. 

▼.Gfitwick,  cited  3  P.  W.  825.  (i)  Barton  t.  Knowlton,  3  Yea.  107,  108, 

(ai)  Dnka  of  Ancaater  ▼.  Mayer,   1  Bro.  1 10. 

C.  C.  464  ;  Tower  ▼.  Lord  Bona,  18  Yea.  (u)  Webb  ▼.  Jonea,  1  Cox,  245,  2  Bro.  C. 

ItS;  AUridge  r.  Lord  WaUaconrt,  1   BaU  C..60,  cited  2  BaU  &  B.  528. 

k  a  316.  iy)  Brydgea  ▼.  Phillipa,  6  Yea.  670 ;  Tail 

(«}  Haalewood  ▼.   Pope,  8  P.  W.   822;  ▼.  Lord  NorUiwick,  4  Yea.  821,  828. 

StephenaoDT.  Heathcote,lEden,38;Brain-  («}  Brydgea  v.   Phillipa,  6   Yea.  572; 

Bd  T.  Prolheio,  3  Yea.  111.  Bootle  ▼.   Blandell,  19  Yea.  522,  523,  527, 

(•)  Fereyea  T.   Robertaon,  Bunb.    301;  lMer.217.- 

ScBweU  V.  Wake,  1  Bro.  C.  G.  I44»  2  Dick.  {x)  Walker    r.  Jackaon,   2  Atk.    626 

S97;TaitY.  LordNorthwiek,  4  Yea.  816|  824;  Biydgea  ▼.  Phillipa,  6  Yea.  570. 

Hartley  v.  Harle,  5  Yea.  540;  Tower  ▼.  Lord  (y)  3  Yea.  108, 4  Yea.  821,  828 ;  BooUe 

Bona,  18  Yea.  132.  t.  Blundell,  1  Mer.  231,  239. 

(p)  Gray  ▼.   Ifinnethorpe,  3  Yea.  103; 
Stapleton  ▼.  Stapletoo,  2  BaU  dc  B.  523. 
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and  on  whom  the  funeral  and  testamentary  expenses  naturally  &lly(z)  but 
considerable  where  it  is  giyen  to  trustees,  who  are  not  also  the  execu- 
tor8.(a)  In  several  cases,  a  testator's  personal  estate  has  been  held  not 
to  be  exonerated  from  the  payment  of  his  debts,  although  a  devise  of  real 
estate,  in  trust  to  pay  them,  extended  to  pay  his  funeral  and  testamenta- 
ry expenses  also;  and  both  where  the  trustees  were,  and  where  they 
were  not,  also  the  executors  of  the  will.(6) 

r  •4.fi  1  *Wi^  respect  to  inferences  in  general  of  the  testator's  in- 
^  ^  tention,  the  conclusion  to  be  drawn  from  the  authorities,  and  to 

be  most  safely  adopted  in  practice,  seems  to  be,  that  the  weight  of  an  in- 
ference, to  be  taken  from  particular  words  or  clauses  in  the  will,  is  to  be 
governed  by  the  remaining  parts  of  the  will.  This  appears  to  be  the 
opinion  of  Lord  Eldon,  who,  in  Bootle  v.  Blundell,  after  stating  that  a 
question  of  exemption  is  to  be  decided  only  by  an  examination  of  the 
whole  will  taken  together,  proceeds  in  these  words: — ^'It  must  be  by  an 
examination  of  the  entire  will;  for,  if  you  take  any  one  particular  clause 
of  those,  which  have  been  in  other  cases  relied  upon  as  a  ground  for  in- 
ferring intention,  it  will  be  found  that  it  is  a  ground  for  such  inference, 
only  so  far  as  it  can  fairly  be  pronounced  to  be  so  upon  reference  to  the 
generad  context  Take,  for  instance,  the  appointment  of  the  same  per- 
son to  be  trustee  of  the  real  estate,  and  executor;  that  has  been  called  by 
some  judges  a  circumstance,  which  shows  the  intention  not  to  exempt  the 
personal  estate.  I  say,  on  the  contrary,  that,  whether  it  is  or  is  not  such 
a  circumstance,  depends  entirely  upon  the  context  If  I  discover,  from 
the  beginning  to  the  end  of  the  wil],  an  anxious  discrimination  between 
the  two  characters  in  which  this  person  is  to  take  under  it;  if  I  can  trace 
a  most  extreme  caution,  that  all  their  costs,  sustained  in  the  character  of 
executors,  are  to  be  paid  to  them,  not  as  executors,  but  as  trustees  of  the 
rekl  estate,  then  I  must  conclude,  that,  in  the  will  so  constituted,  the  in- 
ference of  intention,  arising  out  of  the  union  of  the  two  characters  in  the 
same  individual,  fails  altogether,  by  reason  of  the  stronger  inference  of 
a  contrary  intention.  Again,  some  judges  have  considered  a  direction, 
that  the  funeral  expenses  shall  be  paid  out  of  the  real  estate,  a  strong  cir- 
cumstance to  exonerate  the  personal;  for  that  it  is  not  reasonable  to  sup- 
pose the  testator  could  have  meant  to  exempt  it  from  that,  which  is  the 
primary  charge  upon  it,  and  yet  to  leave  it  subject,  in  all  other  respects, 
to  the  natural  course  of  law;  while  others  have  professed  not  to  see  much 
in  that  argument,  and  that  the  circumstance  goes  no  farther  in  meaning 
than  it  does  in  word^,  to  create  a  fund  for  one  particular  class  of  expendi- 
r  *47  1  ^^^^*  "^'^  these  supposed  positive  inferences,  then,  amount 
^  -^  to  no  *more  than  this — ^that  the  same  expressions,  when  used 

in  one  will,  may  have  a  totally  different  effect  from  what  they  would 
have  in  another,  "(c) 

Not  only  the  same  words  used  in  different  wills,  and  united  with  dif- 
ferent contexts,  may,  as  is  observed  by  Lord  Eldon  in  the  passage  jost 
transcribed,  produce  opposite  effects;  but  the  same  word,  in  the  same 

(«)  StopbenioiiT.  HeaUieote,lE(len,  38;  (5)  Stephenfoii  v.  Heatfacote,   1  Sden, 

Burton  ▼.  Knowlton,  3  Vm.  108 ;  Hartlej  38 ;  Gray  ▼.  Minnelihorpe,  8  Ves.  108 ;  Hart- 

^  Horle,  5  Ves.  640.    See  Gray  t.  Minne-  ley  t.  Harle,  6  Vea.  540 ;  M'Clelaiid  v.  Bhaw, 

thoipe,  3  Vea.  103.  '2  Sch.  &  Lef.  638. 

(a)  Burton  ▼.    Knowltou,  3  Yea.   107»  (e)  1  Mer.  917. 
108. 
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willy  may  sometimes,  in  different  minds,  furnish  contradictory  inferences. 
In  Stepheoaon  ▼•  Heathcote,  the  trust  of  the  real  estate  devised  was, 
<<  to  raise  ao  much  money  as  would/u//y  pay  off  and  satisfy  all  the  testa* 
tor's  debts  and  funeral  expenses.''     In  the  mind  of  Lord  Northington, 
who  decided  the  case,  the  wora  <  fully'  weighed  againai  the  exemption 
of  the  personal  estate:  and,  it  seems,  that  in  the  mind  of  Lord  Lough* 
borough,  the  same  word  afforded  an  argument ^r  such  exemption.  Lord 
Northington  said,  although  the  testator  has  given  a  power  <<  to  sell  his 
real  estate  *  fully  to  pay  and  satisfy  his  debts,'  this  is  no  more  than  making 
his  real  estate  auxiliary  to  his  personal.     The  word  <  fully'  is  of  great 
force  and  effect;  it  is  a  word  of  reference,  and  shews  the  devise  of  the 
real  estate  was  intended  to  be  only  in  aid,^'    And  his  Lordship  added,  I 
do  not  see  any  words  in  this  will,  which  indicate  an  intention  to  exempt 
the  personal  estate;  <<on  the  contrary,  the  word  <  fully'  is  repugnant  to 
any  such  intention. "(</)    Lord  Loughborough's  observation  on  the  same 
word  is, — ^<  In  Stephenson  v.  Heathcote,  in  the  trust  to  sell  so  much  of 
the  real  estate,  as  should  be  fully  sufficient  to  satisfy  the  debts,  Ac.,  the 
word  *  fully'  might  have  helped  those,  who  contended  for  the  exemption 
of  the  personal  estate.    It  might  be  supposed  to  signify  not  partially .'*(«) 
On  the  subject  of  exemption  of  personal  estate,  it  remains  to  notice 
the  case  of  Waring  v.  Ward.    From  this  case  it  appears  that  if  personal 
estate  is  bequeathed  to  A.,  who  by  the  will  is  exempted  from  the  pay- 
ment of  a  part  or  the  whole  of  the  testator's  debts,  which  exemption  is 
created  for  the  benefit  of  the  particular  legatee  only,  and  not  for  the  bene* 
fit  of  the  estate  generally,  and  A.  dies  in  the  testator's  lifetime;  the  party 
who,  by  means  of  this  ^lapsed  bequest,  becomes  at  the  testa*  ^     « .  ^     - 
tor's  death  entitled  to  his  personal  estate,  will  not  take  it  ex-  I-  -1 

empted  from  the  testator's  debts.(/) 


SECTION  VL 

RSSPOirSIBILITT  OP  A  PURCHASER  FROM  THSI  TRITSTEES. 

It  is  a  distinction  between  debts  specified  and  unspecified  by  the  tes- 
tator,  that  on  a  devise  of  real  estate,  in  trust  for  the  payment  of  debts  ge- 
Dcrally,  they  not  being  specified  by  the  testator,  a  purchaser  from  the 
trustees  is  not,  although  he  has  notice  of  the  debts,  bound  to  see  his  money 
applied  in  the  payment  of  them.  But  if  the  debts,  all  or  some  of  them, 
are  specified,  as  in  a  schedule  to  the  will,  he  is  then  obliged  in  equity  to 
see  his  money  applied  in  payment  of  such  specified  debts.(^) 

When  real  estate  is  devised  in  trust  for  the  payment  of  debts  unspecified 
and  legacies,  a  purchaser  is  not  bound  to  see  his  money  applied  in  the  pay- 

(d)  l£den.45.  178;    Rogen  ▼.  SkUlicorae,    Amb.    188; 

(e)  3  Ves.  106.  See  19  Vm,  6ai«  Walker  ▼.  Flameteed,  3  Kenyon,  pt  «,  p. 
(/*)  6  Yee.  670.  67;  Wiliiamson  ▼.  Curtie,  3  Bro.  C»  C.  96  ; 
(g)  Anon.  Moe.  96 ;  Elliot  ▼.  Merrfman,  Carrer,  or  Comer,  r.  Walkley,  2  Dick.  649, 

Bnn.  Cli.  Bep.  78»  81 ;  Spalding  t.  Shalmer,    and  firom  Reg.  B.  Sugd«  Vend.  &  P.  6Ui  ed. 
1  Vem.  301,  303 ;   Abbot  ▼.  Oibbt,   1   Eq.    612. 
Caa.  Abr.  358  ;  Lloyd  ▼.   Baldwin,  1  Yea. 
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ment  of  either  debts  or  ]egacies;(A)  unless,  perhaps,  he  is  bound  to  see  the 
legacies  paid,  if  the  sale  takes  place  after  the  debts  are,  and  are  stated  to 
be,  8atisfied.(i)  If  the  trust  is  to  pay  legacies  only,  then  how  far  the 
purchaser  is  bound  to  see  his  money  appUed  in  discharge  of  the  legacies 
18  by  Mr.  Butler  said  to  be  <<  often  a  suoject  of  discussion  and  doubt, 
even  with  the  most  experienced  practitioners. ''(y)  Lord  Hardwicke 
has  said,  ^  If  an  estate  is  devised,  subject  to  particular  legacies,  and  noth- 

And  Lord 
and 


to  the  appIication.''(/)  These  authorities  seem  to  constitute  a  general 
rule,  that  where. the  trust  is  to  pay  legacies  only,  a  purchaser  is  bound  to 
see  his  money  applied  in  the  payment  of  them. 

On  a  devise  of  a  real  estate,  in  trust  for  the  payment  of  debts,  speci* 
fied  or  unspecified,  or  in  trust  for  the  payment  of  debts  and  legacies,  a 
purchaser  is  not,  it  appears,  obliged  to  see  that  no  more  of  the  estate  is 
sold,  than  is  required  for  the  payment  of  the  debts^  or  debts  and  lega- 
cies.(m} 

'  The  general  opinion  of  the  profession  appears  to  be,  if  real  estate,  de- 
vised for  the  payment  of  debts,  specified  or  unspecified,  or  for  the  pay- 
ment of  debts  and  legacies,  is  devised  in  tnist,  to  raise  as  much  money 
as  the  personal  estate  shall  fall  or  prove  deficient  in  paying  the  testator's 
debts,  or  debts  and  legacies,  that  this  trust  does  not  create  a  condition 
precedent,  which  invalidates  a  purchase,  if  the  personal  estate  is  sufficient 
to  pay  the  debts,  or  debts  and  legacies;  and  that  a  purchaser  from  the 
trustees  is  not  bound  to  inquire  if  the  personal  estate  is  deficient,  or 
the  real  estate  is  wanted  or  not.(n)  An  important  distinction  seems, 
however,  to  exist  between  such  a  devise^  and  a  bare  power^  a  power 
given  to  sell  for  the  purpose  of  raising  as  much  money  as  the  personal 
estate  shall  fall  short  in  paying.  Such  terms  of  a  power  create,  it  seems, 
a  condition  precedent,  which,  if  not  complied  with,  will  invalidate  a  sale 
under  the  power. (o)  "To  the  valid  execution  of  such  a  power,"  says 
Mr.  Butler,  « the  deficiency  of  the  personal  estate  seems  to  be  a  requisite 
circumstance.  It  may,  therefore,  be  contended,  that  if  there  be  not  the 
deficiency  in  question,  the  power  is  not  well  executed;  and  a  necessary 
consequence  of  this  appears  to  be,  that  if  the  purchaser  cannot  give  legal 
r  *50  1  ^v*^®'^^®  of  ^^^^  deficiency,  he  cannot  make  out  •his  title 
L  J  under  the  power ."(;?)    And  on  the  same  power  Sir  E.  Bug- 

den  remarks,  that  "as  the  power  is  not  well  executed,  unless  there  be  a 
deficiency,  a  purchaser  must  at  his  peril  ascertain  the  fact,  notwithstand- 
ing th^  the  trust  be  for  payment  of  debts  generally;  or  being  for  pay- 

(A)  Rogen   t.    SkUUkonie,   Amb.   188;        («)  Spalding  r  Shalmer,  1  Vem.  301, 
Walker  ▼.  FlaoMtead,  2  Kenyon,  pt  2,  p.     303. 

?Lil"'f!.iIU  ^T2'  ^  °'°-  n  „^-  ^?*  i  J^")  ^"^-  ^*>-  ^>"-  18*^  ^'  290  b.  n.  (1) 
J«bb  ▼.Abbott,  and  BeynoD  ▼.  Collmi,  cited    XIV.  4j  8ugd.  Vend.  &  P.  6th  ed.  613. 

BoU.  Co.  Lm.  ISlh  ed.  290  bn.  (1)  XIV.  (o)  Dike  "Rick.,  or  Ricke,  Cra  Car  335, 
?i2  dLll'^-^T?*  ^'  Hardman,  6  Vea.    1  Ro|.  Abr.  829.  pi.  9 ;  Culpepper  t.  Aaton 
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meat  of  particular  debts  or  legacies^  the  common  clause,  that  the  trus- 
tees' receipts  shall  be  sufficient  discharges,  be  inserted  in'the  instrument 
creating  the  trusf  (^)  In  Dike  v.  Ricks,  a  will  contained  a  power  to  E. 
the  executrix,  <<  that  if  it  should  fully  and  sufficiently  appear,  that  the 
said  E.  should  not  find  sufficient  of  the  goods,  chattels,  and  debts  due  to 
the  said  J.,  the  testator,  to  satisfy  his  debts,  that  then  she  should  sell  all 
the  said  tenement,  or  so  much  as,  with  his  goods  and  debts  owing  him, 
would  satisfy  his  debts.''     The  executrix,  it  appears,  sold  the  whole  te- 
nement; and  it  seems  that  the  Court  was  of  opinion,  that  the  terms  of 
the  power  created  a  condition  precedent,  which  made  the  validity  of  tlie 
sale  of  the  whok  tenement  depend,  <'  on  the  value  of  the  goods  and  debts 
doe  to  the  testator,  and  what  was  the  sum  of  debts  which  he  owed,  and 
what  was  the  value  of  the  lands  sold,  for  she  had  authority  only  to  sell  as 
much  as  should  suffice,  &c"(r)     This  case  is  an  authority,  that,  under  a 
power  of  the  like  nature,  a  purchaser  is  bound,  not  only  to  inquire  if  the 
personal  estate  is  deficient,  but  to  see  that  no  more  of  the  land  is  sold 
than  is  necessary  to  make  up  the  deficiency  of  the  personal  estate. 


SECTION  VII. 

XBVIVnfO   8IKPLE    CONTRACT  DBBTS  BABBED  BT  THE  STATUTE  07  LIMI- 
TATIONS. 

A  DEVISE  of  real  estate,  in  trust  for  the  payment  of  debts,  or  a  charge 
of  debts  on  real  estate,  revives  a  simple  contract  debt  created  within  six 
years  before  the  testator's  death,  and,  by  the  completion  of  the  six  years 
after  his  death,  barred  by  the  Statute  *of  Limitations,  21  p  «^.  -. 
James  I.,  c  16.(^)     But  in  opposition  to  former  authorities  ^  ^ 

and  opinions,(/)  in  agreement,  however,  with  the  decision  in  Legastick 
V.  Cowne,(u)  and  with  the  sentiments  and  opinions  of  Lord  Hard- 
wicke,(t?)  Lord  Alvaaley,(u7)  Lord  Kenyon,(a:)  Lord  Redesdale,(y)  and 
Lord  Eldon,(z)  it  was  by  Sir  T,  Plumer,  in  Burke  v.  Jones,  decided, 
that  a  devise  of  real  estate,  as  lands  of  inheritance,  in  trust  for  the  pay- 
ment of  debts,  will  not  of  itself  revive  a  simple  contract  debt,  at  the  tes- 
tator's death  barred  by  the  Statute  of  Limitations.(a)    Notwithstanding 

(9)  Bagd.  Vend,  k  P.  6th  ed.  516.  57,  1  Dick,  48,  6  Br.  P.  C  ed.  Tolm.  630 ; 

(r)  Cro.  Car.  335.  Jones  v.  Earl  of  Straflford,  8  P.  W.  79,  84» 

(«)  Yaaghan  ▼.  Goy,  Moa.  345,  cited  2  89 ;   Trueman  ▼.  FentoD,  Cowp.  548.     See 

Yes.  Sl  B.  286;  SUggera  ▼.  Welby,  cited  8  also  Yaaghan  ▼.  Gay,  1  Barnard.  871,  and 

P.  W.  374»  375,  and  from  the  Reg.  B.  2  KetUby  v.  Ketilby,  cited  2  Anatr.  627,  and  2 

Yea.  dt  B.    282 ;    Executors  of  Fergas  v.  Yes.  dc  B.  288. 
Gore,  1  8ch.  dt  Lef.  107  ;  Barke  v.  Jones,  2        (u)  Mos.  391. 

Yesudt   B.  280,  281,  288;  Morse  ▼.  Lang-        (v)  Oaghterlonyv.  Earl  Powis,Amb. 821; 

h«B,  cited  ib.  286 ;  Hargreaves  v.  Michell,  Laeon  v.  Briggs,  8  Atk.  107. 
6  Madd.  326 ;  Hughee  t.  Wynne,  1  Tarn-dc        (w)  15  Yes.  488. 
B.907.  (jet)  Ibid. 

(f)  Anon.  1  Balk.  164 ;  AndrewaT.  Brown,        (y)  1  Bch.  dt  Lef.  109,  1 10. 
Pne.   Ch.  866 ;  Blakeway,  or  Blackway,  t.        (x)  Ex  parte  Dewdney,  15  Yea.  497. 
Eail  of  8trmflbrd,2  P.  W.  873,  SeL  G*.  Ch,         (a)  2  Yea.  dt  B.  275,  cited  19  Yea.  470. 
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8uch  devise,  the  debt  wil]»  after  the  death  of  the  testator,  eoDtinue,  by 
reason  of  the  statute,  to  be  barred  and  irrecoverable,  unless  there  are 
other  words  in  the  will,  from  which  an  intention  can  be  collected,  that 
the  testator  meant  such  barred  debt  to  be  paid  by  the  trustee8.(6) 

The  statute  of  James  I.  does  not  fix  any  limitation  to  a  bond  debt. 
But  a  jury  is  often  recommended  to  presume  payment  of  a  bond,  where, 
from  circumstances,  as  the  lapse  of  twenty  years,  without  any  demand 
of  interest  or  principal,  there  is  a  reasonable  sround  to  conclude  the 
debt  has  been  discharged,(c)  In  Newman  v.  rfewman,  an  action  of 
debt  on  a  bond,  and  where  the  obligor  had  from  1792  up  to  the  time  of 
the  action  brought,  1815,  resided  in  America,  the  Court  was  of  opinion 
that  payment  was  not  to  be  presumed  from  lapse  of  timt.(d)  In  several 
r  •  CQ  1  ^^^  ^  Court  of  *Equity  has  presumed  a  bona  to  be  satisfied, 
I-  J  and  accordingly  decreed  it  to  be  cancelled.(c) 

Presumption  of  payment  of  a  bond  may  be  met  by  evidence  to  satisfy 
a  jury  that  the  debtor  had  not  the  opportunity  or  the  means  of  paying: 
and  where  evidence  to  repel  the  presumption  exists,  a  Court  of  Equity 
will  direct  an  action  or  issue  on  the  facts.(/) 

A  direction  by  will  for  the  payment  of  debts  will  not,  it  seems,  re- 
vive a  bond  debt.(  f)  On  the  revival  of  a  simple  contract  debt,  and  a 
distinction  between  this  kind  of  debt  and  one  by  bond.  Lord  Eldon  has 
made  the  following  observations: — <<  Courts  of  Eauity,  anxiously  careful 
that  no  debt,  which  ought  to  be  paid,  should  remam  unpaid,  have  applied 
a  limitation  of  their  own  to  cases  where  it  was  not  given  by  the  legisla- 
ture. The  old  decisions,  which  I  observe  the  Vice-chancellor  thinks 
ought  not  to  stand,(A)  went  to  this  extent;  that,  if  a  man  by  his  will  di- 
rected his  debts  to  be  paid,  that  took  away  the  plea  of  the  Statute  of  Li- 
mitations ;  and  this  Court,  with  the  view  that  no  debt  should  go  unpaid, 
construed  that  to  mean  every  debt,  that  once  existed.  » Upon  this  subject, 
there  is  this  distinction  between  debts  on  simple  contract  and  bond.  The 
principle  with  resard  to  the  former  is,  that  the  debt  may  have  existence, 
and  the  remedy  be  taken  away;  l)ut  the  bond  debt  goes  upon  the  pre- 
sumption  of  payment;  and  the  pleading  is  quite  different  In  the  former 
case,  the  plea  is  non  assumpsit^  or  non  assumpsit  i9\fra  sex  annos; 
which  does  not  negative  the  existence  of  the  debt,  even  after  the  six 
years:  but  to  a  bond,  the  plea  is  solvit  ad  diemy  or  solvit  post  diem;  and 
the  time  is  evidence  of  the  actual  discharge.  I  remember  Sir  Thomas 
Jewell's  opinion,  that  a  direction  by  will  for  the  payment  of  debts  re- 
vived a  bond:  but  Lord  Thurlow  thought  that  would  not  do;  as  the  pre- 
sumption from  non-payment  of  interest  was,  that  the  debt  was  paid;  and 
the  direction  in  the  will  applied  to  debts,  which  might  be  supposed  to 
-  <|e„  ,  exist,  although  the  'remedy  was  taken  away:  but  such  di- 
1  ^  rection  could  not  be  applied  to  a  bond,  where  payment  is 

presumed. ''(t) 

In  the  caie  of  judgments,  as  well  as  bonds,  it  appears  payment  may  be 

(6)  GofUm  ▼.  Milli,  Prec.  Cb«  9,  2  Vein.  Geofiey  ▼.  Thorn,  ili.68 ;  Dennii  ▼•  Nohim, 

141 ;  Andrews  ▼.  Brown,  Prac.  Ch.  385,  ib.  106. 

cited  8  Vfls.  dc  B.  283.  .  (/)  FladoDg  ▼.  Winter,  10  Vee.  196 ;  and 

(c)  SbelUtoe  ▼.  Honefall,  Clayt  108 ;  Os-  Wynne  v.  Waring,  there  cited, 
wald  ▼.  Legh,  1  Dura,  dt  £.  870.  (^)  8  Yea.  dt  B.  470. 

(d)  1  Stark.  101.  (A)  Buike  ▼.  Jonea,  8  Tciu  h  B.  876. 
(«)  Carpenter  y.  Tucfcer^  1  Ctu  Rep.  78 ;        (i)  19  Yea.  470. 
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presamed;  aa  in  tn  insttnee  where  t  judgment  was  above  twenty  yean 
3taDdiDg.(^') 


SECTION  VIIL 

JtflSCSLLAlTBOITS  POINTS  OF  THE  OSNERAL  S0BJXCT. 

A  PSS80N  devised  certain  real  estates  to  trustees,  who  were  also  the 
executors  of  the  will,  in  trust  to  sell  and  to  discharge  certain  incum- 
bnoces.  The  overplus  of  the  money  arising  by  the  sale  was,  on  the  in-« 
tention,  held  to  be  charged  by  the  testator  with  the  payment  of  his  aim- 
pie  contract  debts.  (Ar)  Where  a  person  devised  all  his  real  and  personal 
estate  to  trustees,  and  their  heirs,  &c.,  in  trust  by  application,  sale,  or 
mortgage  thereof,  to  pay  thereout  whatsoever  he  should  thereafter  by  will 
or  codicil  appoint,  and  then  appointed  the  trustees  executors  of  his  will, 
and  directed  that  his  debts  should  be  paid  by  his  executors;  the  will  was 
held  to  authorize  a  sale  of  the  real  estate  for  the  payment  of  debts;  aU 
though  it  was  contended,  that  the  direction  being  for  the  payment  of 
debts  by  the  executors,  this  showed  that  the  intention  of  the  testator  was« 
to  confine  it  to  payment  out  of  the  personal  estate.  In  making  this  de- 
cision, Sir  W.  Grant  said, — <'  The  testator  has  given  his  real  estate  to  cer- 
tain persons,  whom  he  also  appoints  executors  of  his  will,  upon  trust  to 
sell  for  such  purposes  as  he  shall  afterwards  appoint;  and  then  directs  his 
debts  to  be  paid  by  his  executors.  In  a  late  case  of  the  same  kind,  I  held 
that  such  a  direction  authorized  a  sale  for  the  payment  of  debts;  and  I 
continue  of  that  opinion.^*  His  Honor  accordingly  decreed  a  specific 
performance  of  a  contract  to  purchase  from  the  executors  a  part  of  the 
real  estate.(/)  A  *person,  who  had  during  his  infancy  bor-  r  te^  n 
rowed  130/.  to  buy,  and  therewith   bought,  neceasariest  de-  ^  ^ 

vised  his  real  estate  to  trustees  for  the  payment  of  his  debts,  with  interest; 
and  it  was  held,  that  this  money  lent  to  the  testator,  although  during  his 
infancy,  was  within  the  trust,  and  ought  to  be  paid.(i7»)  In  Verney  v. 
Vemey,  a  will  contained  this  devise; — I  give  my  estate  at  0.,  chargeable 
nevertheless  with  my  debts,  to  my  wife  for  life;  with  remainders  over. 
But  by  a  codicil,  the  testator  devised  all  his  lands,  tenements,  &c.,  which 
he  held  in  fee  simple  in  Great  Britain,  to  H.,  his  heirs  and  assigns,  upon 
trust,  by  mortgage  or  sale  thereof,  to  raise  such  money  as  should  be  neces- 
sary for  the  more  easy  and  effectal  payment  of  his  debts,  A  question 
was  made>  whether  the  codicil  did  not  amount  in  equity  to  a  revocation 
of  the  devise  in  the  will,  as  to  the  estate  at  0.  The  Court  declared,  that 
the  codicil  was,  in  equity,  a  revocation  of  the  devise,  so  far  only  as  to 
enable  H.,  the  trustee,  to  mortgage  or  sell  the  same,  to  raise  money  for 
payment  of  the  testator's  debts;  and  that  the  surplus  thereof  passed  by 
the  devises  in  the  will.(n)  An  anonymous  case  is  thus  stated: — <<  A  man 
devised  his  debts  to  be  paid  out  of  his  real  and  personal  estates;  the  exe- 

(n  CortiM  ▼.  Fitzpatrick,  2  Peake  Rep.        (/)  Barker  ▼.  Dake  of  Defonshire^S  Mer. 

M;  Tkmm  ▼.  Earl  of  Botingbroke,  I  Stnu  810. 
699.  (m)  Marlow  ▼.  Pitfeild,  I  P.  W.  558. 

(k)  Sjdoey  t.   CooMmaker,  1  ye8.jai].        (n)  Belt'a  Sgpplem.   to  Yes.  aen.,  189, 

496«  S  Yfli.  Jan.  267, 7  Bcol  P.  C.  ad.  ToniL  2iid  ed.  200. 
573. 

£2 
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eutor  paid  more  than  bis  personal  estate;  he  ahall  be  reimbaraed  out  of 
the  real  estate^'Vo)  T.  W.  deyised,  subject  to  his  debts,  all  his  property 
real  and  personal^  to  his  widow.  J.  W.,  the  father  of  T.  W.,  by  his  will 
save  an  annuity  for  her  life  to  the  widow  of  T.  W.,  and  made  tiie  son  of 
T.  W.  his  residuary  devisee  and  legatee.  The  estate  of  T.  W.  was  in- 
sufficient for  the  payment  of  his  debits;  and  J.  W.,  by  a  codicil  to  his 
will,  directed  his  trustees  and  executors  to  pay  the  debts  of  T«  W.  The 
true  constiniction  of  the  father's  will  was  decided  to  be,  that,  by  the  di- 
rection to  pay  his  son's  debts,  he  intended  only  the  payment  of  such  part 
as,  after  the  due  application  of  the  son's  estate,  should  remain  unsatis- 
fied, (p)  A  person  devised  real  estates,  in  trust  to  sell  for  payment  of  his 
debts;  and  subject  thereto,  he  gave  the  same  estates  to  F.  for  life,  with- 
r  *'S^  1  ^^^  impeachment  of  waste,  with  remainder  to  her  first  and 
L  -1  other  sons  *in  tail.    The  trustees  sold  part  only  of  the  es- 

states,  and  cut  down  and  sold  timber  and  other  wood  on  other  parts  of 
the  estates,  and  applied  the  proceeds  in  payment  of  the  debts.  It  was 
decided,  that  <*  by  the  act  of  the  trustee,  the  wood  and  timber,  which 
would  have  belonged  to  the  tenant  for  life,  have  been  applied  in  relieving 
the  inheritance  from  a  burthen,  to  which  it  was  subjected  by  the  testator. 
And  therefore  the  tenant  for  life  is  entitled  to  a  charge  on  the  inheritance^ 
for  the  sum  for  which  the  timber  and  other  wood  were  sold."(;) 


[    *5e     ]  •CHAPTER  IV. 

OP  A  CHARGE  OP  DEBTS,  OR  DEBTS  AND  LEGACIES  ON  REAL  ESTATE. 

Sect.  L  The  Trust  created  by  a  Charge, 

II.  Wills  in  which  Real  Estate  has  been  held  ta  be  charged 
with  the  payment  of  Debts,  or  Debts  and  Legacies, 

IIL  Wills  in  which  Real  Estate  has  been  held  not  to  be 
charged  with  the  payment  of  Debts,  or  Debts  and  Le- 
gacies. 

IV.  Copyholds  charged. 

V.  Exemption  of  the  Testator's  personal  Estate*- 

VI.  Responsibility  of  a  Purchaser. 

VII.  Miscellaneous  Points  of  the  general  Subject. 
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SECTION  I. 

THE  TRUST  CREATED  BT  A  CHARGE. 


Land  is  frequently  devised,  in  trust  for  the  payment  of  debts,  or  debts 
and  legacies;  and  is  as  often  charged  with  the  payment  of  them.  A  dif- 
ference between  a  devise  and  charge  seems  to  be,  that,  on  a  devise,  the 
will  expressly  creates  a  trust  for  the  payment  intended;  and  where  a 

(o)  2  Ch.  Cu.  109.  (  q)  Jhrm  y.  Wefoomb,  3  Sim.  AM 

\p)  Walker  ▼.  Lodge,  3  Rom.  469. 
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cinrge  only  is  cretted,  a  tnist  for  pajrment  is  not  eapre^aed  in  the  will^ 
bat  is,  in  a  Conrt  of  Equity,  implied  in  the  charge,  (a) 

The  knd  charged  sometimes  descends  to  the  testator's  heir  at  law,(&) 
iDd  is  more  frequently  devised  by  the  will.  And  eauity  r  itej  -y 
^fastens  on  the  land  a  trust,  available  against  the  heir  il  the  ■-  ^ 

land  descends,  and  against  the  devisee  if  it  is  devi8ed«(c) 

U  the  will  charges  the  land  with  either  debts,  or  debts  and  legacies,  a 
Court  of  Equity  will,  if  a  mortgage  or  sale  of  the  estate  is  necessary  for 
the  payment  of  them,  accordingly  decree  a  mortgage  or  sale  for  the 
purpose,  {d) 


SECTION  11. 

WILLS  IK  WHICH  BEAL  ESTATE  HAS  BEE17  HELD  TO  BE  CHARGED  WITH 
THE  PAYMENT  OJT  DEBTS,  OB  DEBTS  AND  LEGACIES. 

The  language  of  a  will  is  often  too  clear  to  admit  a  doubt,  if  real 
estate  is  or  is  not  charged  with  the  payment  of  debts,  or  debts  and  lega- 
cies. But  in  many  instances  this  clearness  is  wanting;  and  the  question 
is  then  raised  if  debts,  or  debts  and  legacies,  are  by  the  will  charged  on 
the  real  estate.  The  fact  that  they  are,  or  are  not,  so  charged,  depends 
on  the  intention,  which,  on  an  examination  of  the  whole  will,  is  to  be 
collected  from  it(6) 

Where  this  inquiry  has  been  occasioned,  land,  copyhold  at  the  will  of 
the  )ord,(y*)  customary,(^)  and  freehold,  has  been  held  to  be  charged,  in 
many  instances,  with  debts, (A)  and  in  *other  instances  with  r  «i-<)  1 
debts  and  legacies,  (t)     In  Alexander  v.  Holland,  a  debt  was  ^        ^     J 

(d)  ClailbB  ▼.  Smith,  1  Lutw.  798,  797,  Growcock  t.  Smidi,  S  Coz»  397;  PenntDgton 

798 ;  EUiot  ▼.  Menyman,  Barn.   Ch.  Rep.  v.  Penniogton,  1  Yea.  &  B.  406 ;  Noel  ▼. 

78 ;  auk  T.  Prime,  1  Bro.  C.  C.  138,  n.  $  Weston,  2  Yes.  6c  B.  S69 ;  Rowley  v.  Eyton, 

Bailey  ▼.  Ekina,  7  Yea.  833.  2  Mer.  128 ;  Ronalda  ▼.  Feltham,  1  Turn,  dc 

ifi)  Pnemoalt  ▼.  Dedire,  1   P.  W.  429;  R.  418. 
Toong  ▼.  Deonety  2  Dick,  452 ;  HargraTe  t.        (jr)  Earl  of  Godolphin  ▼.  Penneck,  2  Yea. 

Tiodal,  I   Bro.  C.   C.  136,  n.  ;  Bailey  t.  271. 

EkiDs,7  Yes.   323;      See  also  Clarke  v.         (h)  Stubba  ▼.  Stubba.Caa.  T.  Finch,  416; 

Smith,  1  Lotw.  793,  797,  Com.  73.  Cloudsley  ▼.  Pelham,  1  Yem.  41  Incited, and 

(c)  See,  besidee  the  authorities  in  the  last  said  to  be  affirmed  in  H.  L.,  Nels.  Rep.  178, 
note,  Shalleraea  ▼.  Pinden,  3  Yea.  739.  and  2  Yem.  229 ;  Kay  ▼.  Town8end,2  Yern. 

(d)  Hagha  ▼.  Collis,  1  Ch.  Cas.  179;  3d  ed.  709,  n.  (2);  Foster  v.  Cook^  3  Bro. 
Slobbs  ▼.  tStdbba,  Caa.  T.  Finch,  416 ;  New-  C.  C.  347;  Bradford  t.  Foley,  ib.  361,  n. 


▼.  Johnson,  1  Yem.  46 ;  Clowdsley  ▼.  See  also  Webb  ▼.  Webb,  Barn.  Ch.  Rep.  89 ; 

Pelham^  ib.  411;  Beny  ▼.  Askham,  3  Yern.  Anon.  2  Freem.  192 ;  Thomas  v.  Britnell,  2 

26 ;  Waidumi  t.  Brown,  ib.  168 ;  Harris  ▼.  Yes.  318 ;  Clarke  ▼.  Sewell,  3  Atk.  96,  100 ; 

In^edew,  3  P.  W.  91 ;  Anon.  ib.  389,  n.  A. ;  Muddle  v.  Fry,  6  Madd.  270 ;  and  see,  iar- 

EOkit  ▼.  Merriman,  2  Atk.  41 ;   Finch  v«  ther,  the  cases  on  other  points  cited  in  the 

Hatterdey,  3  Russell,  346,  n.  See  also  Green  course  of  this  section. 

V.  Bdduer,  1  Atk.  606.  (t)  Hughs  ▼.  Collis,  1    Ch.  Cas.   179; 

(e)  Thomas  ▼.  Britnell,  3  Yes.  318 ;  Noel  Wareham  ▼.  Brown,  3  Yem.  163 ;  Dolman 
▼.  WestoQ,  3  Yes.  &  B.  869 ;  and  see  1  W.  ▼.  Smith,  or  Weston,  3  Yem.  740,  Prec  Ch. 
BL  Rfifk  644.  466,  1  Dick.  26;  Lnmley  ▼.  May,  Prec.  Ch. 

(f )  Newman  t.  Johnson,  1  Yem.  45;  37;  Astley  ▼.  Powis,  1  Yes.  483,  496;  Elli* 
Stanger  ▼.  Tryon,  3  Yem.  3d  ed.  709,  n.  (8) ;  son  t.  Airey,  3  Yea.  668 ;  Bridgman  ▼.  Dove, 
Hnris  t.  IngMew,  8  P.  W.  91 ;  Todor  ▼.  3  Atk.  301 ;  Williams  ▼.  Bishop  of  Landaff, 
Anson,  3  Yes.  683 ;  Car  t.  Ellison,  3  Atk.  1  Cox,  364 ;  Coxe  ▼.  Basset,  3  Yes.  166  ; 
78,  76 ;  Coombes  ▼.  CKbson,  I  Bro.  C.  C.  Stapleton  t,  Stapleton,  3  Ball  h  B,  638. 
373;  Kentish ▼.  Ksntiah,  8  Bro.  C.  C.  367; 
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held  to  be  charged  on  the  testator's  copyhold  oqIj,  and  not  on  his  finee- 
hold  land.(j) 

Some  additional  cases  claim  more  particular  notice,  as  the  terms  of 
the  willsi  and  the  construction  put  on  them,  seem  to  constitute  prece- 
dents of  ready  pVactical  application  on  interpreting  future  wills  of  the 
same  kind. 

A  charge,  then,  of  debts  on  real  estate,  after  in  the  will  deyised,  has 
been  held  to  be  created  by  the  following  words: — 

<<  As  for  my  lands,  tenements,  goods,  and  chattels,  I  gire  and  bequeath 
as  folio weth:  After  my  debts  paid,  to  my  five  daughters  lOOL  a-piece. 
Also  I  give  to  my  wife,  whom  I  make  my  executrix,  all  the  rest  of  my 
lands  and  temements,  goods  and  chattels. ''(A;) 

<<  My  debts  and  legacies  being  first  deducted,  I  devise  all  my  estate 
both  real  and  personal,  to  A.''(/) 

<<  As  to  ail  my  worldly  estate,  my  debts  being  first  satbfied,  I  devise 
the  same  as  follows,  "(m) 

*<  As  for  my  worldly  goods,  with  which  it  hath  pleased  God  to  bless 
me,  after  my  debts  paid,  and  funeral  expenses  discharged,  I  dispose 
thereof  as  follows. '*(«) 

<<  After  payment  of  all  my  Just  debts,  funeral  expenses,  and* the  ex- 
penses of  the  probate  hereof,  I  give/'  &c.(o) 

r    #59     1       *''  As  to  my  temporal  estate,  I  give  and  dispose  thereof  as 
^  ^  folio  weth.    First  I  will  that  all  my  debts  be  justly  paid; 

Also  I  devise  all  my  estate  in  G.  to  A.''(/7) 

«  Imprimis,  I  will  and  devise  that  all  my  debts,  legacies,  and  funeral, 
shall  be  paid  and  satisfied  in  the  first  place.  Item,  I  give  and  devise," 
&c.(y) 

<<  I  do  by  this  my  will  dispose  of  such  worldly  estate  as  it  hath  pleased 
God  to  bestow  upon  me.  First,  I  will  that  all  my  debts  be  paid  and 
discharged;  and,  out  of  the  remainder  of  my  estate,  I  give  and  bequeath 
unto  my  wife  300/.  My  mind  and  will  is,  that  my  wife  have  one  moiety 
of  what  is  left  after  my  debts  paid."(r) 

<<  As  to  my  worldly  estate,  which  it  hath  pleased  God  to  bestow  upon 
me,  I  give  and  dispose  thereof  in  manner  following;  that  is  to  say.  Im- 
primis, I  will  that  all  the  debts,  which  I  shall  owe  at  the  time  of  my  de- 
cease, be  discharged  and  paid.  Item"  I  give,  devise,  and  bequeath, 
&c.(«) 

(;)  8  Kenjon,  pL  8,  p.  4.  (r)  Beaehcroft  ▼.   Beaehcrolly  8    Vem. 

(k)  Hughs  ▼.   ColUs,  cited  1  Ch.  Ctf.  690. 
170.  («)  Legh  ▼.  The  Etrl  of  Wamngton,  1 

(/)  Newman  ▼.  Johnson,  1  Yern.  46.  Bro.  P.  C.  ed.  Tooil.  61 1,  cited  3  Ves.  372, 

(m)  Harris  t.  Ingledew,  3  P.  W.  91.  314,  and  stated  from  MS.  in  Belt's  Snpplem. 

(n)  Hill  ▼.  Bishop  of  London,  1  Atk.  618,  to  Yes.  sen.  341,  Sd  ed.  361 ;  Loid  Warring- 

621.      See  also  on    the   words  ''worldly  ton  t.  Leigh,  or Lee^  S.  C,  3  £q.  Cas.  Abr. 

goods,"  MUes  ▼.   Leigh,  I  West  Cas.  T.  372,  Ca.  19,  Bel.  Ca.  Ch.  30.    In  Mr.  Belf  • 

Haidw.  710.  MS.  note  of  tiiis  case  the  will  says,  *<  As  to 

(o)  Shallcross  ▼.  Finden,  3  Yes.  738.  See  my  worldly  estate,  Ac,  I  wil^  4u:.,  be  die- 
also  King  V.  King,  3  P.  W.  358 ;  Tompkins  charged  and  paid  oat  of  my  worldly  estate." 
ir.  Tompkins,  Prec  Ch.  397;  and  Kidney  ▼.  If,  however,  after  the  words  ''discharged  and 
Coussmaker,  1  Yes.  jnn.  440.  paid"  foUowed,  in  the  will,  the  words  **  out 

(p)  Bowdler  ▼.  Smith,  Prec.  Ch.  264.  of  my  worldly  estate,"  there  would,  it  is  oer- 

(q)  Trott  V.  Yernon,  Prec  Ch.  430, 1  £q.  tain,  be  an  expreu  charge  on  the  testator'a 

Cas.  Abr.  198, 8  Yem.  708,  Gilb.  Eq.  Rep.  real  estate  (Beachcroft  v.  Beachcioft,  2  Yem. 

1 1 1.  690 ;  Claik  T,  Sewell,  3  Atk..  06,  lUO  s  Aw- 
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*<<A8  to  die  worldly  estate  with  which  it  hath  pleased  ^  ^^^  ^ 
God  to  bless  me,  I  give,  devise,  and  dispose  thereof  as  fol-  ■-  ^  J 
loweth:  Imprimis,  I  will  that  the  charges  of  my  fanera^  and  all  debts 
which  shall  be  owing  by  iqc  at  the  time  of  my  death,  be  justly  paid  and 
satisfied.  And  I  will  that  all  my  debts  be  discharged  within  one  jksx 
after  my  decease,  or  so  soon  after  as  can  possibly  be  performed. "(/) 

<*  I  will  that  my  debts  and  funeral  expenses  be  first  paid  and  discharg- 
ed."(t*) 

<<I  wiD  that  all  my  just  debts  and  funeral  expenses  be  paid  and  satis- 
fied.'» 

"In  the  first  place  I  will  that  all  my  just  debts  and  funeral  expenses 
be  fully  paid  and  satisfied  ."(u^) 

**  First  I  will  that  all  my  just  debts  shall  be  in  the  first  place  paid  and 
satisfied. ''(a;) 

«  First  1  will  and  direct  that  all  my  legal  debts,  legacies,  and  funeral 
expenses,  shall  be  fully  paid  and  discharged. '^(y) 

«  I  will  snd  direct  that  my  just  debts,  funeral  and  testamentary  ex- 
penses, be  paid  and  satisfied. ''(?) 

<<  First  I  direct  all  my  just  debts  and  funeral  expenses  to  be  fully  paid 
and  sati8fied.''(a) 


<^  Pint  I  will  that  all  my  debts,  to  the  value  of  20s.  ^^  r  wai  i 
the  'pound,  and  my  funeral  expenses,  shall  be  paid  by  my  ■-  ^ 

executrix  hereinafter  named.''(6)  « 

«  First  I  will  and  direct  that  all  my  just  debts  and  funeral  expenses 
be  fully  paid  and  satisfied  by  my  executor  hereinafter  named.''(c) 

In  these  examples  of  a  charge  on  real  estate,  after  in  the  will  devised, 
two  kinds  of  charge  occur;  one,  where  the  will  omits  to  mentiom  the 

fanj  T.  MkMleton,  4  Yin.  Alir.  460,  3  Eq.  read  the  original  will  of  Mr.Langham  Booth, 
Cis.  Abr.  497,  C«.  16.)     But  it  is  oboerrabie  the  tetUtor  in  the  rait,  and  that  the  words  of 
thaL  on  the  afipeal  to  the  House  of  Lords,  no  the  clause  in  question  are, — As  to  my  worldly 
part  of  tho  argrunent  of  counsel  turned  on  estate,  which  it  hath  pleased  God  to  Bestow 
the  cQostnietion    of  the   words    ''worldly  upon  me,  I  give  and  dispose  thereof  in  man- 
estate''  in  die  eipiesaioa  ''out  of  my  worldly  ner  following ;  that  is  to  say,  "  Imprimis  I 
eacate."    And  Lord  Hardwicke,  who,  in  2  will  that  all  the  debts,  which  I  shall  owe  at 
VesL  272,  dtes  the  case  in  question,  not  from  the  time  of  my  decease,  be  discharged  and 
Bro.  P.  C,  hot  probably  from  a  MS.,  clearly  paid.''    Then  immediately  follows  the  word 
Biakes  fbe  decision  depend,  not  on  a  meaning  ''Item,"  introductory  to  the  devise  6f  the 
of  ^  woiidfy  estate,"  in  the  words  *  out  of  annui^  to  Mary  Saxon.    The  report  in  Bro. 
Bj  worldly  estate,"  but  on  the  effect  of  the  P.  C.  is  therefore  correct,  with  the  unimport- 
xotrodoctoiy  clause,  interpreted  by  Lord  King  ant  exception  of  the  words  "m^  debts,"  the 
m  the  Conit  of  Chancery,  and  by  the  House  expression  in  the  will  being  « the  debts." 
of  Locdsi,  to  run  over  the  whole  will.    These  (0  Hatton  v.  Nichol,  Cas.  T.  Talb.  1 10. 
cjgcmnsraacee  alone  might  perhapt  establish,  (tt)  CoUey  v.  MicUeston,  cited  2  Yes.  583 ; 
beT-ond  all  doubt,  the  accuracy  of  the  report  Williaros  v.  Chitty,  3  Yes.  545. 
'm  Bn.  P.  C  and  of  the  short  note  in  2  Bq.  (v)  Tudor  v.  Anson*  2  Yes.  582. 
C«a.  Abr.,  and,  with  reference  to  the  same  (w)  Btanger  v.  Tryon,  2  Yem.  8d  ed. 
wosde,  abo  the  report  in  8el.  Ca.  Ch.     As,  709,  n. 

hoapever,  the  case  of  Legh  ▼,  The  Earl  of  ^x)  Kentish  v.  Kentish,  3  Bro.  C.  C.  967. 

Wavxington  ia  cited  on  id  occasions,  and  is  \y)  Kightley  ▼.  Kightley,  2  Yes.  jun.828, 

the  leading  authority  on  the  rab-  330. 


JBct,  and  in  a  late  case  waadted  by  counsel        (t)  CU£ford  v.  Lewis,  6  Madd^33 


Mr,  Behfa  MS.  note  (Clt£B>rd  ▼.  Lewi%  (a)  Ronalds  ▼.  Feltham,  1  Turn.  &  R. 

€  Madd.  S7,)  the  difference  between  the  ie«  418. 

that  MS.  appeared  to  be  of  sufficient  (6)  Finch  v.  Hattersley,  cited  7  Yes.  210, 

to   lead  to  an  examination  of  211,  and   stated  from  Reg.  B.  8  Russell, 

svill,  aft  Doelor's  CommoaiL    The  author  846,  n. 

ty  aUe  to  flata,  that  he  has  there  (e)  HeDvali  v,  Whitaker,  3  RoMell,  343. 
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party  by  whom  the  debts  are  to  be  paid;  and  the  other,  where  it  is  said 
they  are  to  be  paid  by  the  executor. 

And  it  appears  that  where  the  will  omits  to  mention  the  party,  by 
whom  the  debts  are  to  be  paid,  an  intention  to  charge  may  be  inferred — 
1.  from  the  circumstance,  that  personal  estate  needs  not  an  expressed  in- 
tention to  make  it  liable  to  debts;(af)  and  2.  from  the  circumstance,  that 
the  testator  minded  to  pay  his  debts,  and  also  to  devise  real  estate,  before 
such  devise  uses  these,  or  the  like  words, — **  As  to  all  my  worldly  estate, 
my  debts  being  first  satisfied,''  I  devise,  &c. ;  or,  <<  Imprimis,  I  will  and 
devise  that  all  my  debts,  legacies,  and  funeral,  shall  be  paid  and  satisfied 
in  the  first  place;''  or,  ^  First  I  direct  all  my  just  debts  and  funeral  ex- 
penses to  be  fully  paid  and  satisfied;" — and  by  these,  or  the  like  words, 
expresses  an  intention,  not  only  to  benefit  his  creditors,  but  to  give  them 
a  preference  before  the  devisee;  and,  to  this  end,  first  to  secure  payment 
to  his  creditors,  and  then,  but  not  until  then,  to  make  the  real  estate 
profitable  to  the  devisee,  (e) 

And  it  is  observable  that  when,  before  the  devise  of  the  real  estate,  a 
will  contains  the  following,  or  the  like  expression,  <<  I  will  and  direct 
that  my  just  debts,  funeral  and  testamentary  expenses,  be  paid  and  satis- 
fied;" these  words,  although  they  do  not  express  that  the  debts  are  to  be 
paid  first,  or,  in  the  first  place^  are  yet  interpreted  to  mean  the  same, 
r  *62  1  ^  '^  ^^^  iovia  of  expression  '^expressly  included  those  words 
^  J  "first,"  or  "in  the  first  place,"  and  are  accordingly  con- 

strued equally  to  denote  the  testator's  intention  to  prefer  his  creditors 
before  the  devisee  of  his  real  estate. (/) 

It  farther  appears,  that  where  it  is  said  in  the  will  that  the  debts  are  to 
be  paid  by  the  executor,  an  intention  to  charge  debts  on  real  estate  de- 
vised, may  be  inferred, — 1.  from  the  circumstance,  that  personal  estate 
needs  not  an  expressed  intention  to  make  it  liable  to  debts;  and  2.  from 
the  circumstance,  ^that  the  testator  wills  that  his  debts  shall  be  paid  by 
his  executor  (although  described  by  the  word  executor,)  and  devises  be- 
neficially to  his  executor  real  estate;(^)  or  from  the  circumstances,  that 
the  testator  devises  beneficially  to.his  executor  real  estate,  and  minded  to 
pay  his  debts,  and  that  they  shall  be  paid  by  his  executor,  uses  these,  or 
the  like  words: — "  First  I  will  that  all  my  debts  shall  be  paid  by  my 
executor," — and  by  these,  or  the  like  words,  expresses  an  intention,  not 
only  to  benefit  his  creditors,  but  to  give  them  a  preference  before  the 
devisee;  and,  to  this  end,  first  to  secure  payment  to  his  creditors,  and  then, 
but  not  until  then,  to  make  the  real  estate  profitable  to  the  executor,  to 
whom  it  is  devised. (A) 

The  will  and  decision  in  Legh  v.  Earl  of  Warrington  appear  to  be  the 
express  ground,  on  which  Lord  Hardwicke  decided  the  case  of  Earl  of 
Godolphin  v.  Penneck.  In  this  case,  F.  P.  by  his  will  declared,  he 
would  make  a  disposition  of  his  whole  estate  and  efiects.    The  first  dis- 

{d)  ShalleroH  ▼.  Fiaden,  3  Yes.  789.  aker,  3  Raisell,  343.     See  alto  Aobray  ▼. 

(tf)  Trott  V.  Vernon,  Prec.  Ch.  430.  S  Middleton,  4  Yin.  Abr.  460,  3  Eq.  Caa.  Abr. 

Yern.  708 ;  Hems  ▼.  In^Iedew,  3  P.  W.  91,  497,  Ca.  16 ;  Alcock  ▼.  Sparhawk,  8  Vera. 

96 ;  HhallcroM  ▼.  Finden,  3  Yet.  738 ;  Ron-  328 ;  and  Attorney  General  v.  Moor,  I  We«l 

aids  ▼.  Feltham,  1  Turn,  dc  R.  418.  Cas.  T.  Hardw.  103. 

(/)  Clifford  T.  Lewia,  6  Madd.  33;  Tudor  (A)  Trott  v.   Yemon,  Prec    Ch.    430 

V.  Anton,  2  Yet.  688.  Finch  t.  Hatteralej,  8  Rnttell,  354,  n.,  citec 

O)  Finch  ▼.  Hattertley,  3  RutteU,  346,  7  Yet.  210 ;  HenveUT.  Whitaker,  3  Rondi 

&.,  and  dted  7  Yea.  310 ;  HenveU  t.  Whit-  843. 
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position  waSy  that  all  his  debts  and  funeral  charges  should  be  first  paid 
and  satisfied.  Then  he  devised  the  particular  parts  of  his  estate,  subject 
thereto,  among  particular  persons.  The  question  was,  whether  certain 
castomary  lands,  held  of  the  manor  part  of  the  duchy  of  Cornwall, 
which  had  been  mentioned  in  the  will  in  distinct  parts  from  r  «i;q  i 
the  *rest  of  the  fee  simple  lands,  were  subject  to  debts,  the  ^  -' 

testator  haying  surrendered  those  lands  to  B.  P.,  who  declared  a  trust 
thereof  by  deed  for  several  persons,  and  for  the  use  of  such  as  testator 
should  appoint.  By  Lord  Hardwicke. — <<  I  am  satisfied  that  by  the  will 
these  lands  are  subject  to  debts.  All  the  lands,  and  every  part  of  them 
derised,  are  made  subject  to  debts.  Here  the  first  disposition  runs  over 
all  the  subsequent  clauses  in  this  will.  That  was  the  construction  made 
by  Lord  King,  in  Leigh  v.  Earl  of  Warwick,(2)  affirmed  in  the  House 
of  Lords;  though  there  were  strong  words  against  its  running  over  the 
whole:'  for  though  the  testator  there  had  used  these  general  words  here, 
yet  afterward,  in  devising  the  particular  parts,  he  had  devised  them  sub- 
ject to  debts;  and  the  question  was,  whether  those  other  parts,  not  so 
devised,  should  be  by  the  first  clause  subject;  and  it  was  determined  by 
that  general  clause  to  affect  the  whole,  notwithstanding  the  particular 
devises:  that  therefore  was  stronger;  and  in  this  I  am  of  opinion  the 
intent  was,  that  every  thing  the  testator  gave  by  his  will  should  be  sub- 
ject to  his  debts.  Consequently,  the  trust  of  the  lands  must  be  subject 
as  well  as  the  rest,  notwithstanding  these  are  mentioned  in  distmct 

parts,  agreeable  to  that  case  on  the  will  of Booth  before  Lord 

King.»(y) 

Earl  of  (jrodolphin  v.  Penneck  appears  to  be  an  authority,  that  although 
a  part  of  a  testator's  real  estate  is  devised  expressly  subject  to  debts,  a 
general  introductory  clause  may  also  charge  with  the  payment  of  them, 
other  real  estate  devised,  but  not  by  the  will  expressly  charged  with  the 
payment  of  debts,  (k) 

(0  TJndoabtedly  the  am  meant  10,  Legh  deviMe  to  M.  S.  for  her  life,  and  charges  on 

▼.  carl  of  Warrington,   1  Bro.  P.  C.  ed.  hie  manor  of  Thornton,  and  other  lands  in 

TomL  511,  on  the  will  of  Langham  Booth,  the  pariah  of  Thornton,  with  a  clause  of  entry 

if)  %  Yea.  271 ;  cited  8  Yea.  562,  where  and  distress  on  non-payment    Immediately 

Lord  Loogt^beroagh  says  he  directed  a  search  after  this  dense  the  will  proceeds,  *■  Item  aU 

for  the  will  in  Lord  Oodolphin  t.  Penneck,  the  said  manor,  dee.,  subject  to  the  payment 

tet  It  eoold  not  he  found.     In  the  Reg.  B.  of  the  said  rent  as  aforesaid,  and  charged  and 

1750,  A.  fix  404  b»  and  405,  it  appears  that  chargeable  thererwith^  I  give  and   devise," 

the  will  of  Francis  Penneck  is  dated  6th  dec    Herefollowadevue  to  Henry  Booth  for 

liaith,  1722,  and  that  he  died  abont  that  life,  and  numerous  other  limitations^  to  the 

tioie.  greater  part  of  which  are  added  the  words» 

{k)  Earl  of  Godolphin  ▼.  Penneck  may  be  "  charged  and  chargeable  as  aforesaid."  The 

A  aathority  for  this  point,  although  the  in-  will  contains  a  power  to  Henry  Booth  to  create 

lerpretatioo  of  the  will  in  Legh  v.  Earl  of  jointure  out  of  the  same  lands ;    and  this 

Warrington,  as  that  case  is  cited  by  Lord  power  is  given  expreesly, "  subject  to  the  pay* 

Haidwicke  in  the  report  of  the  judgment  ment  of  the  said  rent  as  aforesaid."    Beudee 

■bove  transcribed,  may  not  be  the  right  in-  the  estates  charged  with  that  annuity,  other 

twpietation  of  it.    If  it  may  be  allowed  to  real  estate,  not  charged  with  it,  is  devised ; 

tebt  the  oorrectness  of  the  construction  there  and  in  this  devise  the  limitations  are  made 

pet  on  Mr.  Booth's  Will,  it  may  be  thought  without  the  words  <<  charged  and  chargeable 

to  be  an  error  to  say,  that  the  testator  "^r-  as  aforesaid,"  or  any  other  words  of  reference 

wnd,  in  devising  the  particular  parts,  deviaed  to  a  charge  in  the    will.     Theie  words, 

ten  subject  to  debt:"    On  an  examination  ^  charged  and  chargeable  as  aforesaid,"  added 

•C  the  will,  it  appears  that,  after  the  intro-  to  the  limitations  of  the  lands  charged  with 

daetorj  daose,  the  first  disposition  ii  of  an  the  annuity  given  to  M.  S.,  refer,  it  is  imagin- 

lamu^  or  rent  of  100^ » which  the  testator  ed,  exclusively  to  that  annuity;  and,  onleee 
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[    •64    ]  •SECTION  III. 

WILLS  IN  WHICH  BEAL  ESTATE  HAS  BEEN  HELD  NOT  TO  BE  CHARGED 
WITH  THE  PAYMENT  OF  DEBTS,  OR  DEBTS  AND  LEGACIES. 

Land,  copyholdy(/)  and  freehold,  has  in  several  cases  been  held  not  to 
be  by  a  will  charged  with  the  debts  of  the  testator,  (m)  As  each  decision 
here  referred  to  turned  on  the  language  of  the  whole  will,  and  the  terms 
of  each  will  may  not,  all  of  them,  admit  of  ready  practical  application  in 
future  cases,  a  statement  of  those  wills  may  here  be  omitted.  This 
general  proposition,  to  be  extracted  from  them,  may,  however,  here  be 
introduced;  namely,  that  if  the  testator  expresses  his  will  to  be,  that  his 
debts  shall  be  paid  by  his  executor,  as  if  he  says, — ^<  Imprimis,  I  will 
r  ^cK  1  that  all  •such  debts  as  I  shall  justly  owe  at  the  time  of  my 
I-  -I  decease,  and  my  funeral  charges  and  expenses  be  in  the  first 

place  paid  by  my  executor  hereinafter  named;''  or,  <' Imprimis  I  will 
and  direct  that  all  my  just  debts  and  funeral  expenses  be  paid  and  dis- 
charged, as  soon  as  conveniently  may  be  after  my  decease,  by  my  execu- 
tor hereinafter  named;"  or,  ^<I  will  that  all  my  just  debts  and  funeral 
expenses  may  be  satisfied  and  paid  by  my  executor,  as  soon  after  my  de- 
cease as  may  be;" — and  the  testator  does  not  devise  real  estate  to  the 
executor,  that  expression  of  intention  to  pay  his  debts  is  construed  to 
apply  to  personal  property  only,  and  is  not  sufficient  to  charge  with  the 
payment  of  debts  real  estate  devised  by  the  will  to  another  person,  (n) 


SECTION  IV. 

COPYHOLDS  CHARGED. 


Bevore  the  statute  55  Geo.  III.  c.  192,  if  copyholds  were  expressly  de* 
vised,  (o)  or  devised  by  a  general  description  not  satisfied  by  freehold 
lands  of  the  testator,(/7)  and  such  copyholds  were  either  expressly,  or 
under  general  words,(;)  charged  by  the  will  with  the  payment  of  debts, 


thote  words  can  be  constraed  to  refet  to  the  Anon.  3  Freem.  lOS  seemi  to  be  oyerrakd 

introdactory  clause  in  the  will,  there  is  not,  by  Clifford  v.  Lewis,  6  Madd.  33.    On  Eyies 

beyond  that  introdaction,  a  single  syllable  v.  Gary,  there  is  this  marginal  note  in  1  £q. 

aboat  debts,  either  in  the  will,  or  in  the  two  Gas.  Abr.  198,— '<  This  is  a  strong  case.     1 

codicils  annexed  to  it  question  if  it  would  now  be  so  decreed.   J^er 

(l)  Byas  V.  Byas,  2  Yes.  164.  Yemey,  M.  R.,  in  the  case  of  Malllson  and 

(m)  Anon.  2  Freem.  192,  Ga.269  b.;  Bai^  Middleton,  Aug.  2,  1739." 

ton  ▼.  Wilcocks,  4  Yin.  Abr.  463. 2  Eq.Cas,  (n)  Bridgen  ▼.  Lander,  3  Russ.  846,   n-; 

Abr.  499;   Parker  ▼.  Wilcox,  8  Yin.  Abr,  Keehng  ▼.  Biown,  6  Yes.  859;  Powell  vj 

489, 2  Eq.  Gas.  Abr.  371 ;  Eyles  t.  Gary,  1  Robins,  7  Yes.  209 ;  WiUan  ▼.  Lancaster,  3 

Yem.  467 ;  Thomas  ▼.  Britnell,  2  Yes.  313 ;  Russ.  108. 

Brydges,  or  Bridgen,  ▼.  Landen,  or  Lander,  (o)  Harris  ▼.  Ingledew,  3  P.  W.  91. 

cited  3  Yes.  550,  and  7  Yes.  210,  211,  and  (p)  Ithell  ▼.  Beane,  1  Yes.  215  5  Tador 

stated  from  Reg.  B.  3  Russ.  346,  n.;  Keeling  ▼.  Anson,  2  Yes.  582. 

T.  Brown,  5  Yes.  359;  Powell  ▼.  Robins,  7  (q)  Harris  ▼.  Ingledew,  3  P.  W.    91  ; 

Yes.  209 ;  Willan  t«  Lancaster,  3  Russ.  108.  Tudor  ▼.  Anson,  2  Yes.  582. 1 

See  also  SanderaoA  ▼.Wharton, 8  Price, 680. 
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and  there  was  not  a  surrender  to  the  use  of  the  will,  a  Court  of  Equity 
supplied  the  surrender  for  the  benefit  of  the  creditors.(r) 

Before  the  same  statute,  in  the  case  of  Harris  v.  Ingledew,  where 
copyholds  were  expressly  devised  to  one  person,  and  by  the  same  will, 
freehold  lands  were  devised  to  other  persons,  and,  by  the  general  descrip- 
tion of  ^  worldly  estate,"  the  copyhold,  as  well  as  freehold,  was  charged 
with  the  payment  of  the  testator's  debts,  and  the  copyhold  was  not  sur- 
rendered to  the  use  of  the  will,  and,  in  consequence,  descended  to  the 
testator's  *heir,  for,  it  would  seem,  his  own  benefit,  subject  ^  ^^^  1 
only  to  the  charge;  Sir  J.  Jekyll,  M.  R.,  expressed  an  opi-  ■-  -l 

nioo,  that,  notwithstanding  the  copyhold  was  not  surrendered  to  the  use 
of  the  will,  <<  the  copyhold  should  be  charged  with  the  Afhis  pari  passu 
with  the  freehold;'^  and  His  Honor  jiccordingly  decreed,  <<  that  the 
freehold  and  copyhold  estates,  particularly  devised  by  the  testator,  were 
fiable  to  the  payment  of  his  debts,  pari  passu.(s)  In  the  later  case,  how- 
ever, of  Growcock  v.  Smith,  (also  determined  before  the  statute  men- 
tioned,) the  law  seems  to  be  differently  laid  down;  a  distinction  being 
there  made  between  surrendered  and  unsurrendered  copyholds.  The 
testator,  in  this  case,  having  both  freehold  and  copyhold  estates,  and  hav^ 
ing  surrendered  the  copyholds  to  the  use  of  his  will,  made  his  will,  and 
thereby  expressly  charged  <<  all  and  singular  his  real  estate,"  with  the 
payment  of  so  much  of  his  debts  as  his  personal  estate  should  not  be  suf- 
ficient to  satisfy:  and  he  then  devised  the  freehold  and  copyhold  estates 
to  different  persons.  The  personal  estate  was  considerably  deficient  for 
payment  of  the  debts.  '<  The  Court  thought  the'copy holds  well  charged, 
and  directed  the  deficiency  to  be  raised  out  of  the  freehold  and  copyhold, 
raleably  according  to  their  value;  and  stated  the  distinction  to  oe,  that 
where  a  testator  having  both  freehold  and  copyhold  estates,  but  not  hav- 
ing surrendered  the  copyhold  to  the  use  of  his  will,  charges  all  his  real 
estates  with  the  payment  of  his  debts,  there  the  copyhold  should  not  be 
applied  until  the  freehold  was  exhausted;  but  where  he  had  surrendered 
them,  the  freehold  and  copyhold  should  contribute  rateably.'V^)  Harris 
V.  Ingledew,  and  Growcock  v.  Smith,  appear  to  be  authorities,  that  if, 
by  the  will  of  a  person  deceased  after  the  statute  55  George  III.  c.  192, 
copyhold  lands  are  expressly  devised,  and  the  testator  devises  freehold 
land  also,  and  charges  both  freehold  and  copyhold  with  the  payment  of 
his  debts;  whether  the  copyhold  is,  or  is  not  surrendered  to  the  use  of 
the  will,  the  copyhold  is,  pari  passu  with  the  freehold,  liable  to  satisfy 
the  debts;  in  other  words,  the  freehold  and  copyhold  are  liable  to  con- 
tribute rateably  according  to  their  value. 


•SECTION  V.  [     •ei    ] 

XXSMPTIOK  07  THE  TESTATOr's  PXBSOVAL  ESTATE. 

EIzcxPT  as  against  creditors,  from  whom  a  testator  cannot,  unless  they 

(r)  Harrii  ▼.  Ingledew,  3  P.  W^  91,  96,        («)  3  P.  W.  91,  96,  98,  aod  99,  n.  [B] ; 
97 ;  Itbell  ▼.  Beane,  1  Yes.  816, 1  Dick.  132 ;    6  Yin.  Abr.  68 ;  2  Eq.  Cm.  Abr.  266. 
Tudor  ▼.  Anton,  2  Yes.  682 ;  Oar  v.  EUuon,        (Q  3  Cox,  397.    See  Coombee  ▼.  Oibaon, 
3  Alk.  r7 ;  Coombes  ▼.  GibM)n,  1  Bro.  C.     i  Bro.  C.  C.  273. 
C.  273,  sod  Belize  ed.  274,  n.   (8.)    See 
Pope  ▼.  Garland,  3  Salk.  84. 

>OI..  VIII.— F 
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please,  take  his  personal  a8sets,(u}  a  charge  of  dehts  on  real  estate  may 
exempt  the  testator's  personal  property  from  its  natural  liability  to  be 
first  applied  in  the  payment  of  them.  But  a  charge  on  the  testator's 
real  estate,  or  on  a  particular  part  of  it,(t;)  is  not  alone  or  of  itself  saf- 
ficient  to  exonerate  the  personalty.  The  personal  estate  will  continue  to 
be  first  applicable,(ti^)  unleSM  an  intention  to  exempt  it  can  be  collected  from 
some  part  of  the  will,  {x) 

In  Morrow  v.  Bush,  where  a  will  provided  a  particular  fund,  namely, 
certain  parts  of  the  testator's  real  estate,  for  the  payment  of  his  debts,  and 
which  fund  was  not  sufficient  to  pay  them,  real  estate  settled  by  the  will 
was,  on  the  intent  to  exempt  the  personal  estate,  held  to  be  obliged  to 
make  up  the  deficiency.(y)  In  Gleed  v.  Gleed,  personal  estate  was  held 
not  to  be  exempted  from  being  first  liable  to  pay  debts  and  legacies, 
charged  by  the  will  on  real  estate;  and,  in  the  same  case^  certain  legacies 
were  held  to  be  payable  out  of  real  estate  only.(2r) 


[   -ee  ]  •SECTION  VI. 

RESPONSIBILITY  OF  A  PUBCHAS£B. 

When  a  person  devises  real  estate,  and  charges  it  with  the  payment  of 
debts  generally,  they  not  being  specified,  as  by  a  schedule  to  the  will,  a 
purchaser  of  the  estate  is  not  bound  to  see  to  the  application  of  his  pur- 
chase money.  But  if  the  debts,  all  or  some  of  them,  are  specified,  then 
the  purchaser  is,  in  equity,  obliged  to  see  his  money  applied  in  the  pay- 
ment of  such  specified  debts,  (a)  And  if  the  charge  is  of  debts  gener- 
ally, and  also  of  legacies,  a  purchaser  is,  generally  speaking,  not  bound 
to  see  his  money  applied  in  payment  of  either  debts  or  legacies. (6)  But 
a  purchaser  or  mortgagee  will  be  a  party  to  a  breach  of  trust,  and,  conse- 
quently, after  his  money  paid,  responsible  for  and  liable  to  pay  the  lega- 
cies charged,  if  at  the  time  of  his  purchase  or  mortgage  he  had  notice,  as 
from  the  intrinsic  nature  of  the  transaction,  that  his  money  was  not  to 
be  applied  in  satisfaction  of  the  charges  created  by  the  will.(c) 

(u)  Pnc  Ch.   3;  624  Atk.4;  1   Wik.  (x)  Attorney  General  ▼.  Baikham,  dtad 

24.  Cae.  T.  Talb.  206,|210;  Bndnox  ▼.  GnUr 

(o)  Bridgman  ▼.  DoTe,  3  AUc.  201, 202 ;  wick,  cited  3  P.  W.  325  ;  Willianu  ▼.  Biah- 

Stopleton  t.  Stapleton,  2  Ball  &  B.  523.  op  of  Landafi;  1  Cox,  254  ;  Reeves  ▼.  New- 

(w)  Mead  t.  Hyde,  2  Vem.  120  ;  Gower  enham,  1  Vem.  &  Scriv.dia,  482,3  Ridgew, 

▼.  Mead,  8.  C,  Prec  Ch.  2;  French  ▼.  Chi-  P.  C.  11. 

cheater,  2  Vem.  568,  3  Bro.  P.  C.  ed.  TomL  (y)  1  Cox,  185. 

19 ;  Dolman  ▼.  Smith,  or  Weston,  2  Vern.  (x)  2  Kenyon,  part  2,  p.  ^14. 

740,  Prec  Ch.  456,  1  Dick.  26;  Lacy  ▼.  (a)  ElUot  t.  Merryman,  Bam.  Ch.  Rep. 

Bromley.Bnnb.  260,  Fitzgib.  41,2  Eq.Caa.  78;   Walker    ▼.    SmaUwood,  Amh.    676; 

Abr.  468,  500  ;  Hatton  ▼.  Nichol,  Caa.  T.  Walker  v.  Flamstead,  2  Kenyon,  put  2,  p. 

Talb.  110;    Bromhall  ▼.  Wilbraham,  ibid.  57.     See  ako  6  Vea.  654,  n.  These  authori- 

274,  dted  ibid.  209  {  Bridgman  v.  Dove,  3  ties  contradict  Anon.  Moa.  96. 

Atk.  201 ;  Aidridge  ▼.  Lord  WaUacourt,  1  (6)  Walker  t.  Flamstead,  2  Kenyon,  pot 

Ball  &  B.  312;  SUpleton  ▼.   Stopleton,  2  2,  p.  57.— 2  Sim.  &  St  205.     See  Newell  t. 

Ball  &  B.  523.    See  also  Walker  ▼.  Jackson,  Ward,  Nela.  38. 

2  Atk.  626,  and  Davia  y.  Dee,  4  Vin.  Abr.  (c)  Watklna  v.  Cheek,  2  81m.  8c  8t.  199. 
465. 
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SECTION  VII. 

MZSCEIXANEOITS  POINTS  OF  THE  GENERAL  SUBJECT. 

When  a  will  charges  real  estate  with  the  payment  of  debts,  all  debts 
eoQtraeted  either  before  or  after  the  makiDg  of  the  will,  and  not  at  the 
testator's  death  barred  by  the  Statute  of  Limitations,  21  James  I.  c.  16, 
are,  unless  a  contrary  intention  clearly  appears  in  the  will,  a  charge  on 
the  estat&(rf)  In  Clarke  v.  Sewell,  Lord  *Hardwicke  ad-  .  ^^^  ^ 
mitted,  that,  suppose  a  man  devises  all  his  real  estate  to  A.,  *-  -> 

and  afterwards  a  particular  farm  to  B.,  this  would  be  an  exception  out  of 
the  generality  to  A.  *^  But,'^  continued  his  Lordship,  <<  it  is  otherwise 
where  there  is  a  charge  by  a  testator  upon  all  his  estates  for  payment  of 
debts;  for  there  the  devisee  must  take,  subject  to  that  charge.''(e)  If 
lands  are  devised  in  fee  to  the  testator's  heir  at  law,  the  heir  will  take  by 
descent,  and  not  by  purchase,  althouffh  by  the  will  the  lands  are  charged 
with  the  payment  of  either  debts,(/}  or  legacies.  (^)  A  person  by  his 
will,  charged  all  his  real  estate  with  the  payment  of  debts,  and  devised 
to  his  son  and  heir  all  the  residue  of  his  estate,  real  and  personal.  After 
making  his  will,  he  purchased  several  copyhold  estates,  held  of  the  ma- 
nor of  W,f  which  he  surrendered  to  such  uses  as  he  should,  by  will  or 
any  oodicil,  thereto,  appoint;  and  he  subsequently  made  a  codicil,  and 
thereby  devised  to  the  same  son  all  his  copyhold  estates  within  the  manor 
of  W.  On  a  creditors'  bill  against  the  son.  Sir  W.  Grant  decided,  that 
the  codicil  was  a  republication  of  the  will,  so  as  to  make  tlie  after  pur^ 
chased  copyholds  subject  to  the  payment  of  the  testator's  debts.  (A)  Lands 
held  in  trust  will  pass  under  a  devise  in  general  words,  as  lands,  tene- 
ments, and  hereditaments,  contained  in  the  will  of  a  surviving  trustee, 
unless  an  intention  not  to  include  them  appears  in  the  will;(t}  and  such 
intentioQ  is,  it  seems,  inferred,  where  the  testator  charges  the  lands  de- 
vised, with  the  payment  of  debts,  or  legacies;  and  consequently  the 
trust  estate  will  not  in  these  instances  pass  under  the  will.  (J) 


•CHAPTER  V.  [    'TO    ] 

OP  A  POWER  TO  RAISE  MONEY  FOR  THE  PAYMENT  OP  DEBTS, 
DEBTS  AND  LEGACIES  OR  LEGACIES  ONLY.(a) 

A  DISPOSITION  of  land  for  the  payment  of  debts,  or  debts  and  legacies, 

(J)  Brodeoen  ▼.  Boaghton,  2  Atk.  274;  (^ )  Hajnsworth    ▼.   Pretty,   Cio.   £liz 

Bridgoiaii  ▼.  DoTe,  3  AUi.  201 ;  HannU  ▼.  833, 919,  Mo.  644 ;  Clerk  v.  Smith,  1  Salk. 

PadLer,  Amb..566;  Habergham  v.  Vincent,  241 ;  Planket  ▼.  Peneon,  2  Atk.  290  {  Allen 

1  Yet.  Jan.  411 ;  Bote  ▼.  Conynghame,  12  ▼.  Heber,  1  W.  Bl.  22 ;    Emerson  ▼.  Inch* 

Yea.  37,  38.  bird,  1  Ld.  Raym.  728  ;  Chaplin  v.  Lerouz, 

(e)  8  Atk.  101.  5  M.  &  8.  14;  Langley  ▼.  Sneyd,  3  Brod.  & 

(J)  Phinket  ▼.  Penson,  2  Atk.    290 ;  B.  243, 1  Sim.  &  St.  46. 

Yoong  ▼.  Bennet,  2  Dick.  452;  Allen,  or  (A)  Rowley  ▼.  Eyton,  2  Mer.  128. 

ABaa,  ▼.  Heber,  1  W.  Bl.  22,  2  Stra.  1270.  (i)  Lord  Braybroke,  t.  Inekip,  8  Yea.  417. 

The  anthoritiea  in  this,  and  the  next,  note  (i)  R<m^*  Reade,8  Dam.  andE.  118,  d- 

ofemile  Gilran's  case,  Cro.  Gar.  161,  and  ted8Yes.437;i7xj»arr6Morgan,10Yes.l01« 

Biitsaa,  or  Brittane,  ▼.   Chamock,  %  Mod.  (a)  On  the  general  sabject  of  this  section, 

2S6, 1  Fraea.  348.  tee,  in  addition  to  the  aothorities,  refenred  to 
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or  legacies  only,  is  frequently  held  not  to  pass  an  estate  in  the  land^  but 
to  confer  a  power  only,  bare  of  any  estate,  to  raise  money  for  the  pur- 
poses intended.(6) 

The  subject  of  a  power  of  this  description  may  here  be  treated  of  ander 
the  following  heads: — 

Sect.  I.  Of  the  Party  to  Sell  under  the  Power. 
11.  0/  the  Statute  21  Henry  VIIL  c.  4. 

III.  Of  the  Party  to  SelU  when  no  Person  iehythe  WUl  named 

for  this  purpose. 

IV.  Of  the  Time  for  Sale^  when  the  Property  empowered  to 

be  Sold  is  devised  for  Lifey  or  is  a  Reversion  expectant 
on  an  Estate  for  Life. 
y,  ^  Descent  to  the  Testator^ s  Heir  at  Law  until  Sale. 
\1.  Miscellaneous  Points  qfthe  General  Subject. 


SECTION  I. 

or  THE  PABTT  TO  SELL  ITNDER  THE  POWSB. 

On  the  party  to  sell  under  the  power,  there  are,  it  will  be  seen,  some 
extremely  refined  and  important  distinctions. 

P  ^..  ^  *If  in  a  bare  power  to  sell  to  pay  debts,  or  debts  and  legacies, 
!•  •'or  legacies  only,  the  testator  appoints  several  persons  to  sell, 

as  by  the  words,  ^  I  will  that  A.  and  B.  shall  sell,''  or,  <<  I  will  that  A.  B. 
and  C.  shall  sell,"  these  parties  beine  the  executors,  or  not  the  executors 
of  the  will^  or  by  the  words,  <<  I  will  that  my  executors  shall  sell,''  here 
if  all  the  parties  sell,  they  must  all  join  in  the  sale  and  conveyance ;(c) 
and  one  of  them  cannot  sell  and  convey  one  part  of  the  lands,  and 
another  of  them  another  part  to  the  purchaser.(c/) 

If  the  words  of  the  power  are,  <<  I  will  that  A.  and  B,  shall  sell,''  and 
other  persons,  and  not  A.  and  B.,  are  appointed  the  executors  of  the 
will,  and  after  the  death  of  the  testator  A.  or  B.  dies,  it  is  clear  that  at 
law  the  survivor  cannot  execute  the  power.(e) 

If  the  words  are,  ^  I  will  that  my  lands  shall  be  sold  by  A.  and  B.,  my 
executors,"  or,  <<  by  A.  B.  and  C,  my  executors,"  and  A.  dies;  it 
seems  that  at  law  B.  in  the  first  case,  and  B.  and  C.  in  the  second,  cannot 
execute  the  power .(/) 

If  the  words  are,  <<  I  will  that  A.  and  B.  shall  sell,"  or,  '<  I  will  that 

Anon.  DaIiion,26,  Ca.  8 ;  46,  Ca.  86»  106;  Cowp,464,  466;  Newton  ▼.  Bennet,  1  Bro. 

Ca.  66 ;  Diko  t.  Ridu,  or  Ricke,  Cro.  Car.  C.  C.  185;  White  ▼.  Vittj,  S  RoMeil,  484» 

886, 1  Rol.  Abr.  839,  pi.  9,  13;  Harrington  496. 

▼.  Attoinay  General*  Hardr.  419 ;  Tenant  ▼.  (c)  Co.  Litt  112  b.;  Bit>.  Abr.  til.  Do- 

Brown,  1  Ch.  Caa.   180 ;  Cole  ▼.  Wade,  16  vim,  pL  31. 

Vea.  27.    Fitsh.  Abr.  tit  Deviae,  10 ;  1  Rol.  (</)  Plowd.  Qusr.  Qo.  243. 

Abr.  330,  pi.  8.  (e)  Co.  Litt  112  b.,  113  a.;  Anon,   S 

(6)  Culpepper  t.  Alton,  or  Anatin,  3  Ch.  Dyer,  177  a.,  Ca.  32 ;  Gwilliama  ▼.  Rowel, 

Cas.  1 15,  331 ;  Stapleton  ▼.  CoWile,  Cas.  T.  Hardr.  204.     See  White  ▼.  Vitty,  3  RiuaelL 

Talb.  202,  cited  2  Atk.  626 ;  Yatea  ▼.  Comp-  484,  499. 

ton,  2  P.  W.  808;  Blatch  t.  Wilder,  1  Atk.  (/)  Co.  Litt  112  b.,  113  a.    See  Snsd. 

420, 1  Weat  Caa.  T.  Hardw.  322 ;  Uncaater  Pew.  3rd  ed.  166. 
Y.  Thornton,  2  Borr.  1027 ;  Foone  ▼.  Bloont, 
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A.  B.  aad  C.  shall  aell,"  and  these  persons  are  appointed  executors,  and 

A.  dies;  it  appears  that  at  law,  B.  in  the  first  case,  and  B.  and  C.  in  the 
second,  cannot  execute  the  powen(^) 

If  the  ^ords  are,  <<  I  will  that  my  two  executors  shall  sell;"  if  one  of 
them  dies,  the  survivor  it  is  said,  cannot  at  law  execute  the  power.  (A) 

If  the  ^rords  are,  <<  I  will  that  my  executors  shall  sell,"  the  testa* 
tor  not  in  this  place  naming  them,  and  he  appoints  A.  and  B.,  or,  A.  B. 
and  C,  to  be  his  executors;  it  must  be  stated  to  be  a  matter  of  some 
doubt,  whether,  if  in  the  first  case  A.  dies,  or  in  the  second  case  A.  and 

B.  die,  the  survivor  B.  or  C.  can  at  law  execute  the  power,  since  one  per- 
son only  cannot  satisfy  the  word  executors,  in  the  plural.(t)  The  incli- 
nation of  the  later  authorities  *seems  however  to  be,  that  as  p  ^^-^  i 
the  executorship,  or  office  of  executor  devolves  to  the  survi-  *-  -■ 
vor,  the  authority  to  sell  survives  with  the  office,  and  consequently  that 
the  power  may  be  executed  by  the  8urvivor.(j} 

If  the  words  are,  **  I  will  that  my  executors  shall  sell,"  the  testator 
not  naming  them  here,  and  he  appoints  A.  B.  and  C.  to  be  his  executors; 
if  A.  dies,  it  is  certain  that  B.  and  C.  may,  both  at  law  and  in  equity> 
execute  the  power;  because,  being  two  persons,  the  word  executors,  m 
the  plural,  continues  to  be  satisfied  by  the  number  of  survivor8.(A;) 

It  appears  from  Perkins,— that  if  a  testator  says,  '<  I  will  that  my  exe* 
cutora  shall  sell,"  and  appoints  two  executors,  and  one  of  them  renoun- 
ces the  executorship,  and  the  other  proves  the  will,  a  sale  by  the  latter 
alone  b  valid;(/)  a  case,  as  presently  will  be  seen,  expressly  provided  for 
by  the  sUtute  21  Henry  vIII.  c.  4:  that  if  the  tesUtor  says,  <<I  will 
that  A.  and  B.,  my  executors,  shall  sell,"  and  they  both  renounce  the 
executorship,  yet  that  they  may  sell,  because  they  are  named  in  such  di- 
rection to  sell:(»»}  but  that  if  he  says,'  '*  I  will  that  my  executors  shall 
sell,''  without  here  expressing  their  names,  and  they  all  renounce  the 
executorship^  they  cannot  in  this  case  sell:(n)  that  if  the  testator  says, 
<<I  will  that  A.,  Mayor  of  London,  shall  sell,"  and  before  the  sale 
another  man  is  chosen  mayor,  A.  may,  notwithstanding,  execute  the 
power:(o)  that  if  the  testator  says,  <^  I  will  that  A.  my  heir  shall  sell," 
and  A.  dies  before  the  sale,  A.'s  heir  *cannot  sell:(/7^  that  if  ^  i^.^  ^ 
he  says,  <*  I  will  that  A.  my  now  executor  shall  sell,"  the  ■-  J 

executors  of  A.  cannot  8ell:(9)  and  if  he  says,  <'I  will  that  my  executors 

O)  Adoo.  3  Dyer,  177  b^  Ca.  8S ;  Go.  Oro.  Eln.  96,  8  Leon.  106,  Mo.  147,  Co. 

Idtt.  US  b.»  113  A.  Litt.  113  b^  113  a.;  Rowland  t.  Lee,  S.  C, 

(Jk)  Co.  Liu.  181  b.  cited  1  Anden.  U5. 

(i)8eeOowdehep'flca8e,£a8t.  T.  49Edw.  (0  Perk.    646.      See  also    Bonifaut  ▼. 

m.  Ca.  10,  p.  16,  Bro.  Abr.  tit  Derise,  pi.  Greenfield,  Cro.  Eliz.  80. 

10,  FUzh.  Abr.  tit  Derise,  pi.  8 ;  Anon.  Mo.  (m)  Perk.  648,  Bro.  Abr.  tit  Teitamenl^ 

61,  Ca.  178;  Lock  ▼.  Loggin,  1  Anden.  pL  1.  See  alio  Sugd.  Pow.  3nl  ed.  Append. 

145;  Anon.  Gonldab.  8,  Ca.  4 — Co.  Litt  p.  641; 

IIS  b.,  181  b.{  also  Preamble  to  Stat  31 H.  (n)  Perk.  648,  Bro.  Abr.  tit  Testament, 

VnL  e.  4  ;  and  6  Dam.  8t  £.  396.  pi.  1 ;  Tates  ▼.  Compton,  3  P.  W.  308, 

(i)  Perk.   660  ;  Honell  v.    Barnes,  Cro.  seems  to  be  an  antboritj  to  the  same  efibct 

Car.  S8S;Banie's  ease,  W.  Jones,  S63.-^Harg.  See  also  Keates  v.  Burton,  14  Yes.  434 ;  yet 

Co.  Litt  113,  a.,  n.  (2,)   181   b.,  n.   (3);  see  Sugd.  Pow.  3rd  edit  173,  and  ib.  Ap- 

9^.   Pow.   3rd  ed.   166,  166  {   3  Prest  pend.  p.  640,  641. 

Abslr.  254.  (o)  Perk.  653. 

(Ir)  Bra.  Abr.  titBeviM,  31 ;  Townsbend  (p)  Perk.  650. 

T.  Wale,  or  Whales,  or  Walley,  Cro.   Eliz.  (9]  Perk.  552. 
534,  Ow«D»  166,  Mo.  341 ;  Lee  t.  Vincent, 
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ahall  sell,"  and  the  executors  prove  the  will,  and  appoint  their  executors, 
and  die  before  they  sell,  that  their  executors  may  sell;  but  if  they  make 
no  executors,  that  their  administrators  cannot  sell,  for  want  of  privity, 
for  the  sale  is  a  thing  of  trust,  (r)  This  statement  by  Perkins,  that  the 
executors  of  the  executors  may  sell,  seems  to  be  an  authority,  that  if  the 
testator  says,  «  I  will  that  my  executors  shall  sell,''  and  the  surviving 
executor  appoints  his  executors,  and  dies,  that  his  executors  may  at  law 
and  in  equity  sell.  And,  on  the  principle  of  privity,  if  he  appoints  oae 
executor  only,  it  should  seem  that  this  executor  may  at  law  and  in  equity 
sell.  (9)  Yet  it  appears  if  the  testator  says,  <<  I  will  that  B.  and  C.  my 
executors  sell,"  and  dies,  and  B.  dies,  and  C.  makes  M.  his  executor,  and 
dies,  and  M.  sells,  this  sale  is  at  law  void."(/) 

If  the  words  of  the  will  are,  <<  I  will  that  my  executors  shall  sell,'' 
and  they  all  renounce  the  executorship,  it  seems  that  an  administrator 
with  the  will  annexed  cannot,  at  law  or  in  equity,  execute  the  power.(ti) 

If  the  testator  devises  to  A.  for  life,  and  wills  that,  after  the  death  of 
A.,  the  land  shall  be  sold  <<by  my  executors,  or  the  executors  of  my 
exec\itors,''  and  appoints  two  executors,  and  during  the  life  of  A.  one  of 
them  dies  intestate,  and  afterwards  the  other  executor  appoints  his  exe- 
cutors, and  dies,  and  afterwards  A.  dies;  it  has  been  held  that  the  exe- 
cutors of  the  surviving  executor  cannot  at  law  execute  the  power,  (v) 

If  the  testator  devises  to  A.  for  life,  and  directs  that,  after  A/s  death, 
the  lands  shall  be  sold  by  his  executory  without  naming  them  here,  aad 
P  «- .  ^  makes  B.  C.  and  D.  his  executors;  and,  during  *the  lifet>f  A., 
*-  -'  one  of  the  executors,  as  B.,  dies;  then  after  the  death  of  A., 

C.  and  D.  may  both  at  law  and  in  equity  sell.(t£;)  But  if  the  direction  is, 
that  after  A.'s  death  the  lands  shall  be  sold  by  B.  C.  and  D.,  my  exe- 
cutors, it  seems  that  the  survivors  C.  and  D.  cannot  at  law  selL(:r) 

A  man  devised  to  his  wife  for  life,  remainder  to  K.,  his  daughter,  in 
tail,  and  if  she  died  without  issue,  that  then  after  the  death  of  his  wife 
the  land  should  be  sold  by  his  executors,  together  with  the  assent  of  A. 
B.,  and  made  his  wife  and  a  stranser  his  executors,  and  died.  The  wife 
entered  and  died,  and  A.  B.  died,  and  the  executor  who  survived  alone 
sold  the  land.  The  question  was,  whether  it  was  a  good  sale  or  not. 
And  the  Court  was  of  opinion  it  was  not  good,  for  want  of  sufficient 
authority  .(y) 

The  examples  which  have  been  mentioned  of  a  bare  power  in  a  will, 
to  sell  real  estate  for  the  payment  of  debts,  or  legacies,  prove  that  the  ob- 
ject, in  the  interpretation  of  the  words  of  the  will,  is  to  fulfil  the  testator's 
intention,  and  that,  far  from  adopting  a  strict  interpretation  of  the  will, 
the  Courts,  in  order  to  promote  the  sale  intended,  lean  very  much  to  put 
a  liberal  construction  on  the  words  of  the  power.  And  in  consequence  of 
that  object  and  liberal  construction,  it  is,  that  although  the  Courts  will  not 

(r)  Perk.  640.'  See  alM  on  a  penonal  15  H.  VIL  U  b^  Sugd.  Pow.  3id  ed.  Ap- 

power,  not  tnnifemble  to  a  new  trailee  ap-  pend.  p.  640,  641 ;  Tatei  ▼.  Compton,  S  P. 

pointed,  Hibbard  t.  Lamb,  Amb.  809.  W.  808. 

(0  See  Perk.  650 ;  Houell  v.  Bamee,  Cro.  (v)  Anon.  Mo.  61,  Ca.  172,  cited  16  Vee. 

Car.  882;  Sogd.  Pow.  8id  ed.  166,  166  ;  2  45. 

Preet.  Abetr.254.  (w)  Co.  Litt  112  b.;  Bro.  Abr.  tit.  De- 

(0  Bro.   Abr.  tit.  Teetament  pL  1,  iku  viie,  pi.  81|  Anon.  2  Leon.  220. 

Ezecuton,  pi.  3.  (x)  Co.  Litt  112  b.,  113  a. 

(tO  Isabel  Gowdchep'i  caae,  49  Edw.  lU.  (v)  Danne  ▼.  Annai»  2  Djer,  S19  a. 
16,  Bro.  Abr.  tit.  Detiie,  pL  10,  Year  Book 
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interpret  the  will  to  empower  a  sale  by  any  parfy,  or  any  party  alone, 
not  meant  to  be  entrusted  with  this  authority  ;-»a8  by  A.,  if  the  power  ia 
given  to  A.  and  B.;(^)  or  by  A.  and  B.,  if  the  power  is  given  to  ^  my 
executors/'  and  both  A.  and  B.,  who  are  appointed  the  executors,  re- 
nounce the  executorsh]p;(a)  or  by  the  executors  of  A.,  if  the  power  Is 
given  to  **  A.  my  now  executor;"(6)  or  by  the  administrators  of  execu- 
tors, if  the  power  is  given  to  <<  my  executors;"(c)  or  by  an  administra- 
tor with  the  testator's  will  annexed,  if  the  power  is  given  to  <<  my  execu- 
tors," and  they  all  renounce  the  executorship ;(£i^  or  by  A.  ^  «^^  - 
*afier  the  death  of  B.,  and  without  B/s  assent,  if  the  power  L  '^  J 
is  riven  to  A.  to  sell,  with  the  assent  of  B.  :(e)— yet,  inclined  to  authorize 
at  Jaw  a  sale  under  the  power,  the  Courts,  it  appears,  interpret  the  words 
to  empower  a  sale  by  surviving  executors,  if  the  power  is  given  to  <<my 
executors,"  and  the  number  of  surviving  executors  satisfies  the  word  ex- 
ecutors, in  the  plural :(/)  by  A.  and  B.,  if  the  power  is  given  to  *^  A. 
and  B.  my  executors,''  and  both  A.  and  B.  renounce  the  executor- 
Aip;(j^)  by  A.  if  the  power  is  given  to  A.,  Mayor  of  London,  and  be- 
fore the  sale  another  man  is  chosen  mayor;(A)  and  by  the  executors  of 
executors,  if  the  power  is  given  to  **  my  executors;"(i)  and  farther,  it 
may  perhaps  be  stated,  by  a  surviving  executor  of  the  testator,  or  even  by 
the  executors  or  executor  of  a  surviving  executor  of  the  testator,  if  the 
power  18  given  to  '<  my  executors,  "(j)  And  in  any  of  the  cases  which 
have  been  mentioned,  although  the  power  cannot  be  exercised  at  law,  yet 
certainly  a  Court  of  Equity  will,  while  the  trust  implied  in  it  exists,  en- 
force the  execution  of  that  trust,  by  decreeing  a  sale  pursuant  to  the  tes- 
tator's intention,  (k) 

A  devise  to  trustees  or  executors  to  sell  is,  it  may  be  noticed,  essentially 
different  from  a  bare  power  given  to  them  for  the  purpose.  For  when 
a  person  devises  land  to  trustees  or  executors,  in  trust  to  sell,  the  will 
passes  to  the  devisees  the  testator's  estate  in  the  land.  The  devise  makes 
them  joint-tenants,  and  therefore  if  one  or  more  of  them  die  before  this 
tenancy  is  severed,  the  estate  and  trust  survive  to  the  remainder.  As,  if 
a  testator  devises  **  to  A.  and  B.,"  in  trust  to  sell,  and  appoints  them, 
or  other  persons,  executors;  or  devises  <<  to  my  executors,"  in  trust  to 
sell,  and  appoints  A.  and  B.  executors;  in  these,  and  the  like,  cases,  if 
one  of  the  devisees,  as  A.,  dies,  the  estate  and  ^trust  will  sur-  ^  «-^  ^ 
vive  to  B.,  and  he  alone  may  consequently  sell  and  convey  ^  ^ 

to  a  purchaser.  (/)    And  in  this  place  it  may  farther  be  mentioned,  that 
where  land  is  devised  to  trustees,  or  executors,  in  trust  to  sell,  the  devise 

(z)  Co.   Litt  112  b.,   lis  a.,   181  b.{  (t)  Perk.  549, 652. 

A]ioiL2Dyer,  177  a.,  Ca.  32;  GwiUlaiiMy.  (j)  Perk.  649,  550;  HoOetl  ▼.  Baraea, 

Bmi,  Hardr.  204.  Cro.  Car.  882 — Harg.  Co.  Litt  118  a.>  a. 

(a)  Perk.  648;  TatM  v.  CompUm,  2  P.  (2)  181  b.,D.  (8);  2  Prest.  Abitr.  264. 

W.  306.  (k)  GwilUama  t.  Rowel,  Haidr.  204 ;  Oaiw 

(6)  Feik.  662.  foot  t.  Garfoot,  1  Ch.  Caa.  86 :  Asby  t.  DojI, 

(e)  P0ik.  649.  ib.  180 ;   Amby  ▼.  Gower,  S.  C,  1  Ch.  Rep. 

W  Bro.  Abr.  titD6viB6,pL  10;  TatoaT.  168;  Pitt  t.  Pelham,  1  Ch.  Rep.   283,   1 

Coaaptno,  2  P.  W.  808.  Lev.  804,  2  Freem.  134,  1  Cb.  Caa.  176f 

(tf)  Banse  y.  Annaa,  2  Dyer,  210  a.  Locton  t.  Locton,  2  Freem.  136,  1  Cb.  Caa. 

(/)  Co.  Litt.  112  b.,  118  a.;  Townabend  179 ;  Yates  t.  ComptOD,  2  P.  W.  808;  Wit- 

▼.  Wale,  Cro.  Blis.  624.  cbot  ▼.  Soach,  1  Cb.  Rep.  183. 

(^)  Perk.  648.     See  alao  Siigd.Pow.8d  (0  C<»*  ^^^  lt3  a.,  181  b.;  Jenk.CaBt 

edit.  Append,  p.  641.  C.  l»  Caa.  83. 

(A)  Park.  662. 
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prevents  a  descent  to  the  testator's  heir  at  law,  who  is  therefore  not  enti« 
tied  to  enter  on  the  death  of  his  ancestor.  The  devisees  are  entitled  to 
enter,  and  they,  or  the  survivors  or  survivor  of  them,  or  other  trustees  or 
trustee  for  the  time  being,  may  sell  and  convey^  without  the  concurrenee 
of  the  heir  at  law  of  the  testator.(m) 


SECTION  II.      ' 

OF  THE  STATUTE  21  RENBT  VIH.  C.  4. 

The  statute  21  Henry  VIII.  c.  4,  which,  when  part  of  executors  re- 
fuse to  act,  authorizes  a  sale  by  the  remainder,  recites  and  enacts  as  fol- 
Iows:(n) — 

<<  When  divers  persons  before  this  time,  having  other  persons  seised 
to  their  use  of  lands,  have  by  their  last  wills  and  testaments  willed  and 
declared  such  their  said  lands  to  be  sold  by  their  executors.  And  not- 
withstanding such  trust  so  by  tliem  put  in  their  said  executors,  it  hath 
oftentimes  been  seen,  where  such  last  wills  and  testaments  of  such  lands 
have  been  declared,  and  in  the  same  divers  executors  named,  that  after 
the  decease  of  such  testators  some  of  the  same  executors,  willing  to  ac- 
complish the  trust  that  they  were  put  in  by  the  said  testator,  have  ac- 
cepted the  charge  of  the  said  testament,  and  the  residue  of  the  same 
r  •TT  1  ®^^^^^^  *have  refused  to  intermeddle  in  anywise  with  the 
^  ^  execution  of  the  said  will,  or  with  the  sale  of  such  lands  so 

willed  to  be  sold  by  the  testator.  And  forasmuch  as  a  bargain  and  sale 
of  such  lands,  so  willed  by  any  person  to  be  sold  by  his  executors,  after 
the  opinion  of  divers  persons,  can  in  no  wise  be  good  or  effectual  in  the 
law,  unless  the  same  bargain  and  sale  be  made  by  the  whole  number  of 
the  executors  named  to  and  for  the  same; — 

'<  For  remedy  whereof,  be  it  enacted,  that  where  part  of  the  executors 
named  in  any  such  testament  of  any  such  person,  so  making  or  declar- 
ing any  such  will  of  any  such  lands,  tenements,  or  other  hereditaments, 
to  be  sold  by  his  executors,  after  the  death  of  any  such  testator  do  refuse 
to  take  upon  him  or  them  the  administration  and  charge  of  the  same  tes- 
tament and  last  will,  wherein  they  be  so  named  to  be  executors,  and  the 
residue  of  the  same  executors  do  accept  and  take  upon  them  the  cure  and 
charge  of  the  same  testament  and  last  will;  that  then  all  bai^ains  and 
sales  of  such  lands,  tenements,  or  other  hereditaments,  so  willed  to  be 
sold  by  the  executors  of  any  such  testator,  as  well  heretofore  made  aa 
hereafter  to  be  made,  by  him  or  them  only  of  the  said  executors  that  so 

(m)  Bro.  Abr.  tit.  Anifle,  366,  tit.  Devise,  1689)  16,  Ca.  18.— Bio.  Abr.   tit  DeTue, 

6;  Fiuh.  Abr.  tit  Devise,  8;  Perk.  542$  26,  dl(  Co.  Litt   113  a.;  Cio.  Eliz.  856; 

Co.  Litt,  236  a.     See  alio  Stile  v.  Tomeon,  Jenk.  Cent  44;  Godb.  78 ;  Ck>oldsb.  3;  e 

3  Djer,  210  a.    In  Fowle  v.  Green,  1  Ch.  Dum.  &  £.396;  3  Pieet.  Abetr.  386,253, 

Caa.  262,  wbere  Uie  heir  was  obliged  to  join  263 ;  8agd.  GUb.  Uaei,  3rd  ed.  128,  n.  (4); 

in  tbe  sale,  the  reason  of  this  compulsion  the  reference  in  which  note  to  Troat  of 

does  not  appear.  Parch.,  p.  887,  seems  to  be  p.  617,  in  the 

(n)  See  generally  on  this  statate.  Anon.  6th  ed.  of  that  work. 
1  Anders.  27,  Ca.  62;  Anon.  Benloe  (ed. 
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doth  accept,  or  that  heretofore  hath  accepted  and  taken  upon  him  or  them 
any  such  cure  or  charge  of  administration  of  any  such  will  or  testament, 
shall  be  as  good  and  as  effectual  in  the  law,  as  if  all  the  residue  of  the 
same  executors,  named  in  the  said  testament,  so  refusing  the  administra- 
tion of  the  same  testament,  had  joined  with  him  or  them  in  the  making 
of  the  bargain  and  sale  of  such  lands,  tenementSi  or  other  hereditaments, 
so  willed  to  be  sold  by  the  executors  of  any  such  testator,  which  here- 
tofore hath  made  or  declared,  or  that  hereafter  shall  make  or  declare,  any 
such  will  of  any  such  lands,  tenements,  or  other  hereditaments,  after  his 
decease  to  be  sold  by  his  executors.'' 

In  Bonifaut  y.  Greenfield,  where  a  testator  deyised  a  manor  to  four 
persons  and  their  heirs,  in  trust  to  sell,  and  appointed  them  executors, 
and  one  of  them  renounced  the  trust  and  executorship,  the  Court  was  of 
opinion  that,  at  common  law,  the  remainder  might  sell;  and  it  was  ad- 
judged, that  a  sale  by  the  three  was  good,  either  by  the  common  law,  or 
by  the  statute  21  Henry  VIII.  c.  4.(o)  *In  Denne  y.  Judge,  p  «_  ^ 
a  person  deyised  lands  to  fiye  persons  in  trust  for  sale,  and  ^  -■ 

appointed  them  executors;  who  accepted  the  trust  and  executorship;  but 
such^deyisees^had  nothing  to  do  with  the  land  as  executors,  and  the  money 
when  raised  was  not  diMributable  by  them  in  their  character  of  execu- 
torsL  The  trustees  did  not  refuse  the  trust,  but  all  accepted  it;  and  deeds 
of  lease  and  release  were  produced,  appearing  on  the  face  of  them  to  haye 
been  duly  executed  by  all  the  five  trustees,  but  the  execution  of  three 
only  of  them  was  in  fact  proved.  The  deeds  were  held  to  convey  three 
fifths  only  of  the  property;  and  it  was  decided  that  the  statute  21  Henry 
VIIL  c.  4^  did  not  apply  to  support  the  conveyance  of  the  whole.(/?) 


SECTION  HI. 

OF  THB  PABTY    TO  SELL  WHEN  NO  PERSON  IS  BY  THE  WILL  NAMED  FOE 

THIS  PURPOSE. 

When  a  will  contains  a  bare  power  of  sale,  by  simply  directing  real 
estate  to  be  sold,  and  does  not  say  by  whom,  the  party  to  sell  is  some- 
times the  executors,  and  sometimes  the  heir  at  law  of  the  testator. 

The  executors  are  to  sell,  whenever  they,  in  the  execution  of  their 
offiee,(7)  are  to  apply  the  produce  of  the  sale  to  pay  debs,(r)  or  both 
debts  and  legacies,  («)  or  legacies  only;(/)  as,  in  the  last  case,  where  the 
prodace  of  the  sale  is,  by  the  terms  of  the  will,  to  be  confounded  with 
the  testator's  personal  property,  and  with  it  to  form  one  fund  for  the 

(•)  Cro.  Eliz.  80 ;  Bone&nt  ▼.  Qreinfield,  106,  Ca.  56 ;  Anon,  8  Leon.  820 ;  Blatch  ▼. 

S.  C^  Godb.  77,  1  Uon.  60,  cited  Wilmot  Wilder,  I  Atk.  480.--Perk«  547, 8  Leon.  48, 

Bep.  66.    See  «leo  Hawkini  y.  Kemp,  8  8  Leon.  167,  1  Ler.  304. 

EmC,  410,  429,  484,  437,  and  Adama  ▼.  (•)  Anon.  8  Leon.  880.    See  Haglia  t. 

Tnoiton,  6  Madd.  435.  Collii,  1  Ch.  Caa.  179. 

(p)  llEaal,888.  (0  Anon.  8  Leon.  880;  Anon.  Daliaon, 

Iq)  Tjlden  v.  Hyde,  2  Sim.  &  St  841.  106,  Ca.  66;  CarTiU  ▼.  CanriU,  8  Ch.  Rep. 

(r)  Anon.  8  Dyer,  371  b.,  Ca.  8;  More'a  801, 
cited  1  Andera.  146;  Anon.  Daliaon, 
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r    *79     1  py^^^i^^  ^^  ^^  legacies,  (u)    But  if  the  produce  of  the  sale 
L  ■'is  not  to  be  applied  by  the  executors  ^iu  the  execution  of  their 

office,  then  the  executors  are  not  necessarily  the  party  to  sell.  And  if 
the  testator  simply  bequeaths  the  money  to  arise  from  the  sale  to  certain 
persons  named,  this  bequest  alone  does  not  cause  the  money  to  be  appli- 
cable by  the  executors  in  the  execution  of  their  office,  and  therefore,  in 
this  case,  they  are  not,  but  the  heir  at  law  t)f  the  testator  is,  the  party  to 
sell  and  convey  to  the  purchaser.(t;) 

Where  executors  are  the  party  to  sell,  and  two  executors  are  appointed, 
and  one  dies  before  or  after  the  death  of  the  testator,  and  before  or  after 
he  has  proved  the  will,  it  seems  to  be  clear  that  the  power  survives  with 
the  office,  and  therefore  that  the  survivor  may  sell.(u^) 

In  Patton  v.  Randall,  it  was  held  that  neither  the  executors,  nor  the 
heir  at  law,  took  by  implication  a  power  of  sale  under  the  will,  but  that 
as  the  property  directed  by  the  testator  to  be  sold  was  devised  by  him, 
the  devise  created  in  the  devisees  a  trust  for  sale,  for  the  purposes  men- 
tioned in  the  will;  and  it  was  decided  that  a  sale  could  not  take  place  until 
all  the  devisees,  some  of  whom  were  infants,  attained  the  age  of  21 ; 
and  that  the  executors,  who  had  agreed  to  sell  the  estate,  could  not  com- 
pel the  purchaser  to  complete  his  contract.(ar) 


SECTION  IV. 

or  THE  TIME  FOR  SALE,  WHEN  THE  rROPERTT  EMPOWERED  TO  BB  SOLD 
IS  DEVISED  rOR  LIFE,  OR  IS  A  REVERSION  EXPECTANT  ON  AN  ESTATE 
FOR  LIFE. 

Where  a  person  devises  to  A.  for  life,  and  directs  that,  after  A. 's 
death,  the  lands  shall  be  sold  by  his  executors.  Sir  E.  Coke  was  of  opi- 
r  *80  1  ^^^^  ^^^  ^^^  lands  could  not  be  sold  before  the  death  *of 
1-  ^  ^•{y)  And,  it  would  seem  to  the  same  effect,  another  autho- 

rity states,  that  where  a  man  wills  that  his  lands  shall  be  sold  after  the 
death  of  A.  by  his  executors,  the  time  of  sale  is  not  come  until  the  death 
of  A.(z)  But  where  A.,  the  devisee  for  life,  was  one  of  two  executors, 
and  the  other  executor  died  in  A.'s  life-time,  a  sale  before  the  death  of  A. 
has  been  held  to  be  valid.  As,  where  a  man  devised  his  lands  to  his  wife 
for  life,  and  farther  willed  that  if  he  should  not  have  any  issue  by  his 
wife,  then  after  the  death  of  his  wife  the  lands  should  be  sold,  and  the 
money  distributed  to  three  of  his  blood,  and  made  his  wife  and  another 
his  executors;  and  the  other  executor  died,  and  the  wife  sold  the  lands; 
here  the  Court  of  King's  Bench  held,  <<  that  the  lands  should  be  sold  in 

(tt)  Tyiden  ▼.  Hjde,  S  Sim.  &  St.  238.  cMe,  cited  1  Anders.  145 ;  Anon.  3   Leon. 

(v)  Bentham  v.  Wiltdiire,  4  Madd.  44,  220;  Houell  ▼.  Barnes,  Cro.  Car.  382,  W. 

cited  1  J.  8c  W.  193,  196.     See  alio  Pittv.  Jones,  352. 
Pelham,  1  Lev.  304,    1   Ch.  Gas.   176,  3        (x)  IJ.  ds  W.  189. 
Freem.  134,  T.  Jones,  25,  and  Locton  y.        (yj  Co.  Litt  112  b.,  113  a.     See  Hargr. 

Locton,  2  Freem.  136,  and  cited  1  Ch.  Cas.  Co.  Litt.  113  a.  n.  (3,)  and  Susd.  Pow,  Sni 

179.  ad.  272. 

(w)  Anon.  8  Djv,  871  b.,  Ca.  8 ;  More'i       (x)  Bro.  Abr.  tit  DenN,  81. 
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the  life  of  fhe  wife,  otherwise  tbejr  could  never  be  sold,  (a)  Houell  y. 
Barnes  was  a  case  sent  from  the  Court  of  Chancery  for  the  opinion  of  the 
Court  of  King's  Bench.  One  report  of  it  states, — *^  F.  B.,  seised  of  land  in 
fee,  devisetfa  it  to  his  wife  for  her  life,  and  afterwards  orders  the  same  to 
be  sold  by  his  executors,  and  the  monies  thereof  coming  to  be  divided 
amongist  his  nephews;  and  made  W.  C.  and  R.  C.  his  executors.  W.  C. 
died;  the  wife  is  yet  alive.  We  all  resolved,  that  the  surviving  executor 
may  selL  But  whether  he  might  sell  the  reversion  immediately,  or 
ought  to  stay  until  the  death  of  the  wife,  was  a  doubt.''(&)  Another  re- 
port of  the  same  case  states  the  effect  of  the  devise  in  these  terms: — ^A., 
seised  of  land,  ^<  devises  it  to  his  wife  for  life,  and  that  after  the  death  of 
his  wife  it  should  be  sold  by  his  executor,"  for  payment  of  his  debts  and 
legacies.  And,  according  to  this  report,  one  of  the  executors  died,  and  the 
wife  died,  and  the  Court  certified  that  the  surviving  executor  miffht  sell. 
But  no  notice  is  taken  of  the  second  point  in  the  case,  the  power  of  the  ex- 
ecutor to  sell  in  the  life- time  of  the  wife,  (c)  In  Uvedale  v.  Uvedale,  a  per- 
son recited  in  his  will,  that  his  wife  was,  under  a  settlement,  entitled  to 
eerlam  lands  for  her  life,  for  her  jointure.  And  by  his  will  he  confirmed 
sueh  jointure  o(  his  wife,  *and  after  her  death  willed  that  the  r  «oi  1 
lands  should  be  sold,  and  the  money  divided  between  cer-  ^  -' 

tain  persons  named.  Lord  Hardwicke  decreed  the  lands  to  be  sold,  be- 
cause (sts  the  report  is  understood)  the  cestuis  que  trust  under  the  will 
were  entitled  to  have  them  sold;  and  he  decreed  a  sale  in  the  life-time  of 
the  wife.  And  his  Lordship  observed,  that  « the  words  <  after  her  de- 
cease' were  not  put  in  to  postpone  the  8ale."(fif)  A  learned  writer  men- 
tions a  case  before  the  Court  of  Exchequer,  where  a  devise  was  to  A.  for 
life,  and  after  her  decease  to  trustees  to  sell,  and  pay  the  money  amongst 
the  children  then  living;  and  the  Court  held  the  sale  could  not  be  made 
till  after  the  wife's  decea8e.(6)  In  Bentham  v.  Wiltshire,  where  a  per- 
son devised  to  H.  B.  for  her  life,  and  directed  that  after  her  decease  the 
estate  should  be  sold,  (not  saying  by  whom,)  and  the  money  to  be  paid 
amonjEst  certain  persons  in  the  will  named;  it  appears  that  on  a  sale  in 
the  lite-time  of  the  tenant  for  life,  it  was  objected  to  the  vendor's  title, 
that  the  will  only  directed  a  sale  after  the  death  of  the  tenant  for  life, 
who  was  still  living;  but  that,  on  a  reference  to  the  master,  he  reported  a 
good  title  could  be  made,  and  that  report  was  confirmed.  And  yet  Sir 
John  Leach  seems  in  a  farther  staee  of  the  cause  to  have  considered,  that 
a  sale  was  not  authorized  during  the  life  of  the  tenant  for  life;  for  a  cir- 
cumstance which  had  some  weight  with  His  Honor,  when  he  decided 
that  under  the  will  there  was  no  power  of  sale  in  the  executors,  was, 
that  the  sale  was  directed  to  be  made  after  the  death  of  the  tenant  for 
life,  who  was  one  of  the  executor8.(/) 

From  these  cases  this  general  rule  may  be  extracted^ — ^That  where  the 
property  empowered  to  be  sold  is  devised  for  life,  the  time  for  sale  will 
depend  on  the  intention  to  be  collected  from  the  whole  will;  and,  so  far  as 
the  particular  words  may  not  be  governed  by  the  context  in  the  will,  on  the 
wei^t  due  to  the  authorities,  grounded  on  the  same  or  similar  expres- 

(o)  Anon.  2  Leon.  220.    See  Bentham  [e)  Anon.  Ezcheq.   I8O69  stated  Sugd. 

▼.  WlUshue,  4  Madd.  44.  Pow.  3rd  ed.  273. 

(6)  Cro.  Car.  382.  (/)  4  Madd.  44.    See  GarriU  ▼.  Camll, 

(f }  Bane's  case,  W.  Jones,  362.  2  Ch.  Rep.  801. 
id)  3Atk.ll7. 
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sions;  and  that  coDsequently  the  time  for  sale  may  be  either  before  or 
after  the  death  of  the  tenant  for  life,  according  to  the  circumstances  of 
the  particular  case. 


[    •82    ]  •SECTION  V. 

OF  DESCENT  TO  THE  TESTATOR's  HEIR  AT  ULW  UNTIL  SALE. 

A  PERSON  may  in  some  cases  sell  land,  and  convey  an  estate  in  It,  al- 
though at  the  time  of  the  sale  and  conveyance  he  himself  has  no  estate 
in  it;  or,  to  use  the  words  of  Littleton,  although  <<  he  hath  nought  in 
the  tenements  at  the  time  of  the  estate  made.'^  An  example  of  this 
capability  to  sell  and  convey  is  furnished  by  a  will,  which  authorizes  a 
sale  by  executors  of  the  testator's  lands  of  inheritance,  and  which  lands, 
until  the  sale  and  conveyance  of  them  to  the  purchaser,  descend  to  the 
testator's  heir  at  law.  Here  the  executors  may  sell  the  lands,  and  convey 
(he  testator's  estate  in  them,  although  they  take  under  the  will  **  nought 
in  the  tenements,"  but  only  a  power,  that  is  bare  of  any  estate.(^^ 

When  a  will  contains  a  bare  power  of  this  description,  and  given  to 
executors  either  expressly  or  by  implication,  then,  unless  the  property  is 
devised  away  from  the  testator's  heir  at  law,(A)  it  will,  until  the  power 
is  executed,  descend  to  such  heir.  But  an  execution  of  the  power  by 
the  executors  will,  without  the  concurrence  of  the  heir,  divest  his  seisin, 
and  transfer  it  to  the  purchaser,  and  consequently  the  heir  is  not  in  this 
case  a  necessary  party  to  the  sale  or  conveyance.(t)  But  as  the  inherit- 
ance, when  descended  to  the  heir,  will  continue  in  him  until  the  power 
is  executed;  for  this  reason,  in  cases  where  from  circumstances  the  power 
cannot  be  exercised  at  law,  and  the  trust  of  it  nevertheless  subsists  in 
equity,  a  Court  of  Equity  will  make  the  heir  a  trustee  for  sale,  and  ac- 
cordingly decree  him  to  join  in  the  sale,  and  to  convey  to  the  purchaser. 
The  Court  will  decree  the  heir  to  join  in  the  sale  and  conveyance,  if  the 
power  is  given  to  A.  and  B.,  and  other  persons  are  appointed  the  execu- 

r  •SS  1  ^^^  ^^  ^^  "^^^h  ^"^  *  ^^  ^*  ^^^^  before  the  power  is 
^  ^  executed  ;(y)  or  if  the  power  is  given  to  executors,  and  they 

all  die  before  it  is  executed;(ifc)  or  if  the  power  is  given  to  executors, 
and  they  ail  renounce  the  executorship,  and  accordingly  administration 
with  the  will  annexed  is  granted ;(/)  and  also  in  cases  where  the  will 
empowers  a  sale,  and  omits  to  mention  the  psrty  to  make  it,  and  the  heir 
is  construed  to  be  the  person  to  selL(m)    In  Blatch  v.  Wilder,  where  a 

(g)  Litt  a  169;  Hooell  ▼.  Bamef,  Cro.  (»  OwilliaiiMi  ▼.  Rowd,  Hudr.  S04. 

Car.  383.  (k)  Aibj  ▼•  DoyU  1  Ch.  C«s.  180 ;  Ambj 

(A)  StapletoQ  ▼.  Colvile,  Cu.  T.  Tab.  t.  Gower,  8.  C,  1  Ch.  Rep.  168 ;  Gmrfoot  ▼. 

20% ;  Blatch  ▼.  Wilder,  1  AtL  4S0.  Garfoot.  1  Ch.  Caa.  36,  3  Freem.  176. 

(i)  Litt  a  169 ;  Co.  Litt  236,  a.;  9  Ca  (/)  Yates  t.  Compton,  %  P.  W.  808. 

77  a.;  Bro.  Abr.  tit  De?iae,  6,  32,  36,  46;  (m)  Pitt  t.  Pelham,  1  Ch.  Rep.  283»  1 

Perking  541;  Lancaster  v.  Thornton,  2  Burr.  Ler.  304, 2  Freem.  134,  1  Ch.  Cas.  176; 

1031 ;  Hilton  ▼.  KenworUiy,  3  East,  668 ;  Locton  ▼.  Locton,2  Freem.  136, 1  Ch.  Ca». 

Wamelbrd  ▼.  Thompson,  3  Yes.  613 ;  Tjl-  179. 
den  T.  Uvde,  2  Sim.  &,  8t  238,  White  ▼. 
Yittf,  2  Ross.  495, 496,  497. 
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testator  directed  his  real  estate  to  be  sold  for  the  payment  of  his  debts, 
bat  did  not  say  who  should  sell  it;  and  the  executors  were  held  to  take 
onder  the  will  a  power  of  sale,  and  the  Court  decreed  the  property  to 
be  sold;  it  also  ordered  that  the  executors  and  the  heir  should  join  in  the 
8ale.(n) 

It  appears  that  when  a  will  contains  a  bare  power  to  sell  real  estate, 
which  until  the  sale  descends  to  the  heir  of  the  testator,  such  heir  is  at 
law  entiiled  to  the  intermediate  rents  and  profits  until  a  sale;(o)  but  if 
the  power  is  to  sell  to  pay  debts,  or  debts  and  legacies,  or  legacies 
only,  such  rents  and  profits  do  not,  it  seems,  in  equity  belong  to  the  heir, 
if  they  are  required  for  the  purposes  of  the  trust (/?) 


SECTION  VIi 

MISCXLLANXOUS  POINTS  OX  THX  &XXXBAI.  SUBJXCT. 

Snt  Edward  Coke  seems  to  have  been  of  opinion,  that  <<  when  a  man 
devises  his  tenements  to  be  sold  by  his  executors,  it  is  all  one  as  if  he 
had  derised  his  tenements  to  his  executors  to  be  sold."(7)  The  sound- 
ness of  this  opinion  may  however  be  doubted.  And  it  may  be  thought 
that  a  devise,  namely,  an  expression  *of  the  testator's  will  ^  «g^  -. 
or  mind,(r)  in  the  words,  <<1  devise  my  lands  to  be  sold  by  ■-  ^ 

my  executors,^'  is  equivalent  to  the  words,  **1  devise  that  my  executors 
shall  sell  my  lands,''  and,  like  the  latter  words,  will  not  pass  to  the  exe- 
cutors an  estate  in  the  lands,  but  a  bare  authority  only.(9)  A  testator 
K^vided  in  his  will,  that  <<  if  my  personal  estate,  and  my  house  and 
ds  at  W.,  should  not  pay  my  debts,  then  my  executors  to  raise  the 
same"  out  of  certain  copyhold  premises  before  devised  by  him.  On 
the  question,  whether  this  proviso  would  entitle  the  executors  to  sell  the 
copyhold  estate.  Lord  Hardwicke  held  that  it  would  ;  <<  for  as  the  rents 
are  not  near  enough  to  discharge  the  testator's  debts,  these  words  will 
give  the  trustees  [executors]  a  power  to  sell,  to  satisfy  the  testator's  in- 
tention of  paying  his  debts.  "^/)  An  executor  or  other  party,  to  whom 
a  bare  power  of  sale  of  real  estate  is  given  by  a  will,  is  not  able  to 
release  the  power  to  the  heir  at  law:  such  release  is  held  to  be  void.(u) 
Uoless  the  contrary  is  expressed  in  a  bare  power  to  sell,  the  authority 
conferred  by  it  is  personal,  and  cannot  be  delegated,  and  consequently 
cannot  be  exercised  by  a  deed  executed  by  attorney,  (t;)  Although  on  a 
sde  under  a  bare  power,  the  trustees  or  executors,  donees  of  the  power, 
necessarily,  since  the  testator  is  de^d,  sell  and  convey  in  their  own  names 
to  the  purchaser,  yet  the  purchaser  is  in  by  the  devisor,  and  not  by  the 

(n)  1  Atk.  420,  1  W«rt  Cai.  T.  Hardw.        (r)  3  Barr.  1G31. 
nip  citod  t  Rom.  406.    See  aim  Camll  y.        (•)  Bro.  Abr.  tit  Deriie,  6,  82,  36;  Co. 


CvnXl,  %  Ch.  Rep.  301, 303,  and  White  ▼.  Litt  236  a.,  Lord  NotU  n.  (1);  Co.  Litt.  265 

Yitt^,  %  Rum.  484.  b. ;  Yates  y.  Compton,  2  P.  W.  308. 

(•)  Co.  LitL  113  a.,.  236  a.  (t)  Bateman  y.  Bateman,  1  Atk.  421. 

Ip)  Lancaster  y.  Thornton, 2  Barr.  1031;  (u)  Co.  Litt.  265  b. 

Tateay.  Compton,!&P.  W.  806, 311;  Ufedale  (v)  Cottbas'  caae,S  Co.  76  b.,  1  RoL  Abr. 

T.  Uyedale,3  AUc  lis.  ^0. 
)  Co.  Litt.  236  a. 

OL.  vin._G 


V, 
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trustees  or  executor8.(t£7)  When  a  will  contains  either  a  devise,  or  a 
bare  power  to  sell,  it  appears  that  the  devisee,  or  donee  of  the  power, 
may  sell  part  of  the  land  at  one  time  and  part  at  another,  as  purchasers 
may  be  found.(;r) 


[    •86    ]  •CHAPTER  VI. 

OP  LEGACIES  PAYABLE  OUT  OF  REAL  ESTATE. 

Sect,  I.   0/  legacies  payable  out  of  Seal  Estate^  in  aid  of  the 

Persdnal  Estate, 
IL  Of  Legacies  pat/able  out  of  Real  Estate^  in  exoneration 
of  the  Personal  Estate, 
IIL  Of  Legacies  payable  out  of  certain  Real  and  Personal 
Estates^  in  exoneration  of  the  general  Personal 
Estate, 
IV.  Of  Legacies  held  to  be  payable  out  of  the  Personal 

Estate  only, 
y.  Of  a  Devise  on  condition  to  pay  Legacies. 
VI.   Of  charging  by  a  Codicily  not  executed  according  to  the 

Statute  of  Frauds. 
VII.   Of  withdrawing  one  of  two  Funds  charged  with  Lego* 

cies, 
VIIL  Of  revoking  by  a  Codicil^  not  executed  according  to  the 
Statute^  Legacies  charged  by  the  Will  on  Real  Estate. 
IX.   Of  substituting  and  adding  Legacies  by  a  CodiciL 
X.   Q/*  Legacies  charged  on  Land  devised  for  Life^  with 
Remainders  over;    or  charged  on  a  Remainder  or 
Reversion  in  Fee,  expectant  on  an  Estate  for  Life. 
XI.  Purchase  of  Estate  charged. 
XII.   Of  Legal  and  Equitable  charges. 

XIII.  Of  the  failure  of  Real  Estate  charged  with  Legacies. 

XIV.  Of  the  sinking  of  a  Legacy  into  the  Inheritance^  on  the 

death  of  the  Legatee  before  the  time  of  payment. 
XV.  Miscellaneous  Points  of  the  General  Subject, 


[     •86     ]  •SECTION  L 

OF  LBOACIE8  PAYABLE  OUT  OF  BEAL  ESTATE^  IN  AID  OF  THE  PEE80NAI. 

ESTATE. 

A  testatob's  personal  estate  is  the  natural  fund  for  the  payment  of 

(w)  PitA.  Abr.  tit  DeWae,  pL  3;  9  Co.        (*)  Co.  Litt.  118  a.;  1  Co.  178  b. 
77  ft.;  1  RoL  Abr.  880,  F.  8s  Bed  ▼.  Shep. 
herd,  Cro.  Jae.  199. 


or  LXOACISS  PAYABLE  OUT  OF  REAL  ESTATE^  &Cr  59 

legacies  bequeathed  by  him.  And  his  real  property  is  not  liable  to  pay 
them,  uoless  an  intention  to  create  this  liability  can  be  collected  from 
some  part  of  the  will. (a) 

Legacies  have,  in  several  cases,  been  construed  to  be  payable  out  of 
the  testator's  real  estate,  in  aid  of  his  personalty;  when,  consequently, 
the  latter  property  was  first  liable  to  pay  ihemJb) 

This  construction  has  been  put  on  the  following  wills: — 

<*  As  to  all  my  worldly  estate,  I  give  and  dispose  thereof  in  manner 
foilowiDg/'  Then  the  testator  gave  several  pecuniary  legacies,  and 
sevnal  annuities  for  lives,  to  be  paid  by  his  executor;  and  then  he  de« 
vised  all  the  rest  and  residue  of  his  goods,  and  chattels,  and  estate,  to 
his  mephewM.,  the  testator's  heir  at  law,  and  made  him  sole  executor.(r) 

**l  give  and  dispose  my  worldly  estate  as  follows."  The  testator 
then  gave  some  general  legacies,  and  concluded  his  will  in  these  words: — 
<<  Lastly,  I  give  the  remainder  of  my  estate  at  N.  and  D.,  and  all  my 
freehold  and  personal  estate  whatsoever,  not  herein  otherwise  disposed 
of,  after  payment  made  of  my  just  *debts  and  legacies,  to  p  4,^.  ^ 
my  brother  S.  B.,  whom  I  also  appoint  my  executor  to  this  ^  ^ 

my  last  wili-"(rf) 

Amongst  other  legacies,  a  testator  made  this  bequest, — <<  I  give  to  J. 
D.  the  sum  of  1000/.,  to  be  due  and  payable  to  him  by  my  executor, 
whom  I  shall  herein  appoint,  after  the  expiration  of  one  month  next  after 
my  decease.*'  Then  followed  some  general  legacies,  and  this  farther 
disposition, — '<  Also  I  give,  devise,  and  bequeath  to  T.  H«,  and  to  his 
heirs  for  ever,  whom  I  do  hereby  make  and  appoint  my  only  and  sole 
executor  of  this  my  will,  all  my  goods,  lands,  and  chattels,  except  what 
is  hereinbefore  given,  "(e) 

^  As  to  my  worldly  estate  I  dispose  of  as  follows. "  The  testator  then 
gave  100/.  to  his  daughter  S.,  which  he  directed  to  be  paid  by  his  execu- 
tor within  a  month  after  the  decease  of  his  widow.  The  testator  devised 
his  real  estate  to  his  wife  for  life,  and,  after  her  decease,  to  his  son  J.  C, 
in  fee.  He  also  appointed  two  trustees  and  overseers  of  his  will,  and 
deured  them  to  see  it  duly  performed.  And  all  the  rest  and  residue  of 
his  goods,  chattels,  and  personal  estate,  not  before  disposed  of,  he  gave  to 
bis  son  J.  C,  and  made  him  executor.  (/) 

''As  touching  and  concerning  my  worldly  estate,  1  give,  devise,  and 
bequeath  as  follows.  I  give,  devise,  and  bequeath  to  my  daughter  F., 
300^  at  twenty-one.  Item,  I  give,  devise,  and  bequeath  to  my  sons  W., 
F.,  and  J.,  each  220L,  to  be  paid  at  twenty-one,  with  benefit  of  survivor- 

(a)  4  Madd.  Rep.  188.  Webb,  Barn.  Ch.  Rep.  86 ;  Hone  t.  Medcraft, 

(6)  I.M)Td  Grey  ▼.  Lady  Grey,  1  Ch.  Cac.  1  Bro.  C  C.  261,  on  Uie  legacies  which  io»- 

296 ;  Hyde  t.  Hyde,  3  Ch.  Rep.  165 ;  Al-  mediately  follow  Uie  via.;  Jackaon  t.  Jack* 

cock  T.  Sparhawk,  3  Yem.  828 ;  Jonea  y.  aon,  2  Cox,  35 ;  Holford  ▼.  Wood,  4  Yea. 

8dby,  PiBC.  Ch.  288 ;  Whaley  ▼.  Cox,  2  76 ;   and  Willox  y.  Rhodes,  2  Russ.  452 ; 

Eq.  Caa.  Abr.649,  as  to  the  legacy  of  200/.;  alM>  Tompkins  y.  Tompkins,  Free.  Ch.  397. 

Lfeyd  T.   Williams,  Barn.  Ch.  Rep.  224,  (e)  Awbrey  y.  Middleton,  4  Yin.    Abr. 

228;  Lord  Inehiqain  y.  French,  Amb.  33,  460,2  Eq.  Gas.  Abr.  497.     There  was,  it 

41;  Hannia  y.  Packer,  lb.  556 ;  Ironmonger  appears,  an  express  deyise  in  the  will  to  aao- 

▼.  LmmHb,  1  West   Cas.  T.  Hardw.  143 ;  Uier  relaUon  of  Uie  teatator. 

BcidgnMO  y.  Doye,  3  Atk.  ed.  Sand.  201,  and  (d)  BrudeneU  y.  Boughton,  2  Atk.  2689 

a.  (2).     Minor  y.  Wicksteed,  3  Bro.  C.  C.  273. 

627.     Sea  likewise  Lord  Pawlei  y.  Farry,  (0)  Edgell  y.  Haywood,  3  Aik.  352,  358. 

Pnc  Ch.  449,  GUb.  Eq.  Rep.  123 ;  Webb  y.  (/)  Lypet  y.  Carter,  1  Yea.  499, 
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ship.  Iteniy  my  will  in,  that  my  execotor,  with  the  advice  of  my  tnisteey 
shall  place  out  my  sons  apprentices,  and  pay  out  of  their  aforesaid  for* 
tunes  proper  sums  on  that  account  Item,  my  executor  is  to  pay  to  my 
trustee  30/.  a  year  for  the  education  of  the  children.  Item,  I  gire,  de- 
vise, and  bequeath  to  my  son  H.  H.,  all  and  singular  my  real  and  per- 
sonal estate,  not  herein  disposed,  to  him,  his  heirs,  and  assigns.  And  I 
appoint  my  brother  H,  overseer  of  my  will.''  From  the  argument  in 
the  case,  it  appears  that  the  son  H.  H.  was  appointed  the  executor  of  the 
will.(^) 

•88      1      *^'  ^*  devised  certain  freehold  chambers  to  trustees  and 
I-  -^  their  heirs,  upon  trust  to  sell,  and  to  apply  the  money  arising 

by  such  sale  towards  payment  of  the  legacies  by  his  will  bequeathed; 
and  the  rents  and  profits  thereof,  until  sold,  to  be  applied  to  the  same 
uses.  And  after  giving  two  pecuniary  and  some  specific  legacies,  as  to, 
for,  and  concerning  all  the  rest,  residue,  and  remainder  of  his  personal 
estate,  after  payment  of  his  debts,  legacies,  and  funeral  expenses,  he  be- 
queathed the  same  unto  his  trustees,  upon  trust  to  convert  such  residue 
into  ready  money,  and  to  lay  out  the  same  in  the  purchase  of  freehold 
property,  which  the  trustees  were  to  settle  in  the  manner  mentioned  in 
the  wili.(A) 

J.  H.  gave  all  his  real  and  personal  estate  to  his  wife  for  life;  and  after 
her  decease  gave  various  legacies;  and  all  the  rest,  residue,  and  remainder 
of  his  real  and  personal  estate,  he  gave,  devised,  and  bequeathed,  to  P. 
W.  andW.B.(i) 

^  As  to  my  worldly  estate,  I  will  that  all  my  lawful  debts  be  paid  first. 
T  give  and  bequeath  unto,"  &c.  The  testator  here  gave  numerous 
seneral  legacies  of  small  sums  of  money.  And  then  continued — <<  It 
IS  further  my  will,  that  the  daughter  of  the  said  W.  F.,  and  the  daugh- 
ters of  the  said  R.  F.,  shall  not  receive  their  money,  until  they  riiall 
have  attained  the  age  of  twenty-one  years.'*  And  at  the  end  of  the 
will  he  said,  <<  And  it  is  further  my  will,  that  in  case  there  should  be 
any  bad  debts,  that  is  to  say,  not  recoverable,  then  each  person  shall 
receive  in  proportion  according  to  such  loss.  And  if  my  worldly 
estate  should  amount  to  more  than  here  bequeathed,  then  it  is  my  will 
that  each  person  shall  receive  his  proportion  according  as  heretofore 
bequeathed."  The  will  contained  no  devise  or  mention  of  real  estate, 
except  under  the  words  <<  worldly  estate"  in  the  passages  transcribed. 
Sir  J.  Leach,  on  deciding  that  the  testator's  real  estate  was  charged  with 
the  legacies,  said,  <<The  words  *My  worldly  estate,'  unless  qualified 
by  other  expressions,  necessarily  comprise  both  real  and  personal 
estate,  and  there  is  nothing  in  this  will  which  amounts  to  such  a  qualifi- 
cation, "(y) 

r  *89  1  *^^  Sp^.'^S  ^-  Spoiig)  pecuniary  legacies,  charged  on  real 
■>  -'  estate  in  aid  of  the  personalty,  were  held  not  be  charged  on 

real  estate  specifically  devised  by  the  wili.(Ar) 

(g)  Haasel  ▼.  HMsel,  3  Didi.  5S7.     See  (j)  Maddle  t.  Fiy,  6  Madd.  270. 

Joyce's  CMS,  Nelt.  156.  (k)  3  Bligh  P.  C.  (N.  S.)  84,  1  Dow.  8c 

(A)  Mangham  ▼.  MaMn»  1  Yes.  and  B.  C.  365 ;  revening  the  decree  of  the  Court  oi 

410.  Exchequer,  1  Y.  dc  J.  300. 

(t)  Bench  ▼.  BUea,  4  Madd.  187. 
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SECTION  II. 

07  LEGACIES   PAYABLE    0T7T  OF  REAL  ESTATE,  IN  EXONERATION  OF    THE 

PERSONAL  ESTATE. 

As  real  esfate  may,  in  aid  of  the  testator's  personal  estate,  be  made 
liable  to  the  payment  of  legacies,  so  it  may,  in  exoneration  of  the  per- 
sonal estate,  be  made  ihejirst  or  only  fund  applicable  to  pay  them.  Ei- 
ther kind  of  exemption  will  take  place,  if,  on  an  examination  of  the 
whole  will,  such  intention  can  be  collected  from  any  part  of  it.(/) 

An  exoneration  of  the  personalty  has  been  held  to  be  effected  in  the 
cases  named  in  the  margin.(m)  In  several  other  cases  the  real  estate 
seems  to  have  been  held  to  oe  the  only  fund  applicable  to  pay  the  par- 
ticular legacies,  (n)  Where,  however,  it  is  the  intention,  the  personalty 
may  be  liable  as  an  auxiliary  fund  in  aid  of  the  real  estate  first  charged. (o) 

In  Harrison  v.  Naylor,  the  testator's  general  personal  estate  was  exon- 
erated from  the  payment  of  certain  legacies;  which  were  held  to  be  paya- 
ble out  of  real  estate,  by  the  will  directed  to  be  bought  with  the  testa- 
tor's personal  estate,  remaining  after  payment  of  debts  and  other  lega- 
cies. (/?) 

'Although  the  whole  terms  of  the  wills,  on  which  it  has  p  «g^  ■. 
been  held,  that  the  real  estate  was  the  onfy  fund  applicable  to  ■-  ^ 

pay  the  legacies,  may  not,  it  is  probable,  often,  if  ever,  occur  again  in 
practice,  yet  it  may  be  allowed  here  to  make  use  of  them^  as  the  ground 
of  the  following  observations: — 

1.  That  the  personal  estate  may  be  wholly^  exonerated,  notwithstand- 
ing the  legacy  is  given  by  a  bequest,  that,  without  the  aid  of  the  con* 
text,  would  be  a  gift  out  of  the  personalty;  and  that  accordingly  a  legacy, 
so  given  out  of  the  personalty,  has  by  the  context  been  made  a  charge 
on  the  real  estate  on\y,(g) 

2.  That,  in  other  cases,  the  particular  legacy  was,  independently  of 
any  context,  given  out  of  the  real  estate;  as  by  the  words,  ^'  I  bequeath 
10002.  to  T.,  to  be  paid  to  him  when  he  shall  have  arrived  at  his  age  of 
twenty-one,  out  of  the  manor  of  B."(r)  And  again,"  1  give  to  W.  C, 
100/.^  to  be  paid  to  her  out  of  my  said  freehold  and  copyhold  estates."(^) 

And  3.   That,  in  other  instances,  the  legacy   was,  independently  of 
context  given  out  of  the  real  estate,  but  the  intent  to  exonerate  the  per- 

(i)  Miles  ▼.  Leigb,  1   Atk.  575,  1  West  3  Cox;  15, 18 ;  Crowder  Y.  Clowes,  2  Ves, 

Cas.  T.  Hurdw.  70dt  jun.  449;   Shirt  t.  Westby,  16  Yes.  393; 

(at)  Walker  y.  Pink,  cited  1  Cox  Rep.  5 ;  Abrams  ▼.  Winsbup,  3  Rass.  350  ;    RickeU 

Ward  ▼.  Lord  Dadley  and  Ward,  2  Bro.  C.  y.  Ladley,  lb.  418;  Kirke  y.  ICirke,  4  Russ. 

C.  316,    1    Cox,  438.    See  also  Ex  parte  435. 

Morgan,  10  Ves.  101,  and  White  y.  Yitty,  2  (o)  Whaley  ▼.  Cox,  2  Eq.  Cas.  Abr.  549  ; 

Roaa.  484.  Strode  y.  BUis,  Nels.  203. 

(a)  Anon.    12  Mod.  342;    Jennings  y.  (p)  3  Bro.  C.  C.  108,  2  Cox,  247, 

Looks,  2  P.  W.  276;  Heath  y.  Heath,  ib.  (g)  Phipps  y.  Anneslay,  2  Atk.  57 ;  Crow* 

366  ;  Phipps  y.  Annesley,  2  Atk.  57 ;  Ames*  der  y.  Clowes,  2  Yes.  juo.  449. 

bary  y.  Brown,  1  Ves.  482;  Lowther  ▼.  Con*  (r)  Jennings  y.  Looks,  2  P.  W.  276. 

doo.  Bam.  Ch.  Rep.  327,  329;  Lawsony.  (s)  Lawson  y.  Lawson,  or  Hudson,  3  Bro. 

Hodaon,  1  Bro.  C.  C.  58;  Lawson  y.  Law-  P.  C.  ed.  Toinl.424, 1  Rro.  G.  C.  58.     See 

soa,  S.  C,  3  Bro.   P.  C.  ed.  Toml.  424,  on  also  Anon.  12  Mod.  332,  and  Seal  v,  Tiobe* 

tlie     1001,  legacy ;  Gawlor  y.  Standerwiok,  ner,  2  Dick*  444.                                '        i 
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sonalty  was  shown  by  the  context  also.  In  one  case  of  this  kind,  the 
testator  gave  legacies,  and  directed  that  they  should  be  paid  out  of  his 
real  estate,  and  gave  his  personal  estate  to  his  children. (/)  In  another 
case,  the  will  contained  the  following  disposition, — <<  I  bequeath  to  each 
of  my  daughters  1000/.,  to  be  raised  and  to  be  paid  to  them  immediately 
after  the  decease  of  my  wife,  out  of  the  rents,  issues,  and  profits  of  my 
manors,  lands,  &c.  in  W.,  or  by  sale  or  mortgage  of  the  same,  together 
with  interest  from  the  decease  of  my  said  wife,  until  the  same  sums  shall 
be  duly  paid  to  my  said  daughters,  or  their  respective  executors,  &c.  And 
my  will  is,  that  in  case  either  of  my  said  daughters  shall  depart  this  life 
before  me,  then  the  survivor  of  my  said  daughters,  her  executors,  &c., 
shall  have  and  receive  all  and  every  the  sum  and  sums  of  money  herein- 
before devised  out  of  my  said  lands,  to  be  raised  in  the  manner  hereinbe- 
r  *91  1  f*^re  ^appointed.  And,  in  such  case,  the  part  of  the  daugh- 
*•  ^  ter  so  dying  shall  not  cease,  or  sink  into  the  estate  for  the 

benefit  of  my  heir,  but  shall  remain  and  be  raised  for  the  benefit  of  my 
daughters.  Lastly,  I  bequeath  all  my  personal  estate  to  my  said  daugh- 
ters, and  do  make  them  executors,  "(t/)  In  a  farther  case,  a  testator  hav- 
ing given  his  estate  generally  after  pajfment  of  debts  and  funeral,  without 
mentioning  legacies,  afterwards  gave  four  legacies  to  his  sisters,  and  in 
the  same  clause  added,  <<  all  which  legacies  I  mean  shall  be  paid  out  of 
my  freehold  estate  in  N."  And,  by  a  subsequent  clause,  he  gave  a  power 
to  mortgage  and  charge  the  real  estate  for  payment  of  that  money.(9) 
And  in  another  instance,  after  a  devise  in  fee  of  certain  lands  called  O. 
and  W.,  subject  to  the  payment  of  the  legacies  after  given,  and  charged 
upon  the  said  premises,  the  testator  gave  400/.  to  H.  and  200/.  to  S.,  to 
be  paid  them  respectively  at  their  ages  of  twenty-one  years  out  of  his 
said  tenements,  called  0.  and  W.,  with  interest  from  his  death;  and  he 
thereby  charged  the  said  tenements  called  0.  and  W.  with  the  same 
accordingly,  (t^) 

A  legacy  is  frequently  charged  on  land  by  a  condition  in  the  will  to 
pay  it  Sometimes  a  devise  is  immediately  followed  by  a  condition  to 
pay  a  specified  sum;(:ir)  and  sometimes  the  legacy,  and  condition  to  pay 
it,  are  contained  in  a  clause  distinct  from  the  devise  of  the  land.(y) 
Under  the  first  kind  of  devise  on  condition,  it  would  seem  that  the  lega- 
cy will,  without  the  aid  of  any  context,  be  a  charge  on  the  land  only.(z) 
And  it  is  apprehended  that,  if  this  fund  fails,  the  legacy  will  not  be  paya- 
ble out  of  the  testator's  personal  estate,  (a)  unless  an  intent  to  make  the 
r  *92<  1  P^^^^^^^y  ^^  auxiliary  fund  can  be  collected  from  some  other 
^  -*  *part  of  the  will. (A)     Where  a*  will  contained  the  second 

kind  of  devise  on  condition,  the  construction  put  on  the  whole  will  taken 

(0  Heath  ▼.  Heath,  S  P.  W.  36S.  (z)  See  Jennings  ▼.  Looks,  9  P.  W.  276 ; 

(u)  Lowther  ▼•  Condon,  Bam.  Ch.  Rep.  Anon.  13  Mod.  348;  Lawson  ▼.  Hudson,  1 

327,  329.  Bro.  C.   C.  68 ;  and  Seal  t.  Tichener,   9 

(v)  Ametbaiy  t.  Brawn,  1  Ves.  433.  Dick.  444. 

(w)  Qawler  ▼.  Standerwick,  2  Cox,  15,  (a)  See,  bendes  the  cases  in  the  last  oole» 

18.  Amesbuiy  ▼.  Brown,  1    Yes.  482 ;   Brydgea 

(x)  Seal  y.  Tichener,  2  Dick.  444.     See  t.  Phillips,  6  Yes.  671 ;  Sparway  ▼.  Glynn, 

1  West  Cas.  T.  Hardw.  709.  9  Yes.  483 ;  Hancoz  ▼.  Abbey,  1 1  Yes.  185; 
(y)  Miles  ▼.  Leigh,  1    West    Cas.  T.  GitUns  y.  Steele,  1  Swanst  29,  30. 

Hardw.  707,  1  Atk.  573,  4  Yin.  Abr.  463,        (5)  Whaley  ▼.  Cox,  2  £q.  Cas.  Abr.  549. 

2  Eq.  Cas.  Abr.  603 ;  Whaley  ▼.  Cox,  2  Eq. 
Cas.  Abr.  649. 
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together  wa%  in  Miles  y.  Leigh,  that  the  testator  meant  the  condition  to 
follow  immediately  the  devise  of  the  land,  and  that  the  land  so  devised 
was  the  only  fund  applicable  to  pay  the  particular  legacy  ;(c)  and  in  Wha- 
ley  V.  Cqx,  that  the  land  devised  on  condition  was  the  first  fund  applica- 
ble to  pay  the  legacy,  and  that  the  testator's  personal  estate  was,  in  aid 
of  the  land,  also  liable  to  pay  it(d) 

Peraoaal  estate  has,  in  many  instances,  been  held  to  be  exempted  firom 
the  payment  of  legacies,  where  the  will  has  contained  a  devise  of  real 
estate,  in  trust  to  sell,  and  to  pay  certain  sums  out  of  the  purchase 
moaey;(e)  and  also  where  the  will  has  contained  a  separate  bequest  of 
certain  legacies  and  has  devised  real  estate  in  trust  to  sell,  and  pay 
them.(y*)  And  it  appears  that  when  a  will  contains  a  devise  of  real  e9> 
tate,  in  trust  to  sell,  and  out  of  the  purchase  money  to  pay  certain  sums^ 
or  to  pay  certain  legacies  bequeathed  by  a  separate  clause  in  the  will,  and 
the  real  estate  devised  is  the  first  fund  for  the  payment  of  those  legacies 
of  either  kind,  such  estate  will  also  be  the  only  fund  to  pay  them;  and 
although  it  fails,  as  by  a  sale  of  the  whole  or  part  of  the  estate  in  the 
testator's  Ufeiime,  the  testator's  personal  estate  will  not  be  liable  to  pay 
any  part  of  those  legacies,(^)  unless,  from  some  words  in  the  will,  the  in* 
tent  appears  to  bequeath  demonstrative  legacies,  payable  out  of  the  per- 
sonal estate,  in  the  event  of  the  failure  of  the  reel  property  made  the 
first  fund  or  security  to  pay  them.  (A) 

In  Spurway  v.  Glynn,  a  person  by  his  will,  subject  to  and  charged 
•with  the  payment  of  all  and  every  the  pecuniary  legacies  p  «g^  ^ 
thereinafter  bequeathed,  devised  to  6.  and  P.,  as  tenants  in  ■-  -' 

common  in  fee,  all  his  real  estates  in  England,  except  his  moiety  of  an 
estate  called  P.  He  then  devised  that  moiety  of  the  F.  estate  to  trustees, 
upon  trust,  by  sale  or  mortgage,  or  out  of  the  rents  and  profits,  to  raise 
400/.  and  pay  it  to  the  plaintiff.  And  by  a  residuary  clause  he  directed 
the  residue  of  his  personal  estate  to  be  applied  in  payment  of  the  several 
legacies  thereby  given,  in  ease  and  exoneration  ot  his  real  estates  there* 
tofore  charged  with  the  payment  of  them.  Sir  W.  Grant  noticed  that 
the  legacy  of  400/.  was  *not  bequeathed  separately  from  the  devise  in 
trust  to  raise  it,  observing  that  '<  there  is  no  direct  bequest  to  the  plaintiff 
of  400/.,  but  that  sum  is  directed  to  be  raised  out  of  this  particular  estate, 
and  paid  to  him;"  and  decided  that  the  400/.  was  charged  exclusively  on 
the  P.  estate,  and  that  it  was  not  payable  out  of  the  testator's  personal 
zsseis^i) 

(O  1   Wait  Ca«.  T.  Hudw.  707, 1  Atk.  ( /)  Ctittiiw  ▼.  Steele,  1  Swanst  24.    See 

573.  also  Carvill  ▼.  CarTill,  2  Ch.  Rep.  301. 

(d)  t  Eq-  Cas.  Abr.  649.  (g)  Arnald  t.  Aniald,  1  Bro.  C.  C.  401  $ 

(e)  Aniald  ▼.  Arnald,  1  Bro.  C.  C.  401,  Gittioi  ▼.  Steele^  1  Swanat  24.     See  Foley 
SBi^  645;   Leaooft  ▼•  Maynard,  I  Yee.  ▼.  Perciiral,4  Bro.  C.  C.419. 

^ifi.  279,  3  Bro.  C.  C.  233  ;  Brydgea  ▼.  Phil-        (h)  Fowler  ▼.  Willougbby,  2  Sim.  dc  St. 
lipa,  6  Yee.  566,  571 ;  Haacox  ▼.  Abbey,  U     864 ;  Strode  v.  EUb.  Nels.  203. 
Yo.  179,  185;  Ricketa  t.  Ladley,  3  Rnaa.        (t)  9  Yea.  483. 

4ia. 
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SECTION  III. 

OF   LEGACIES  PAYABLE  OUT  OF  CERTAIN  REAL  AND   PERSONAL  ESTATES, 
IN  EXONERATION  OF  THE  GENERAL  PERSONAL  ESTATE. 

In  Hartley  y.  Hurle,  certain  real  estate,  and  leaseholds  for  years,  and 
money  in  the  funds,  by  a  will  given  to  trustees,  in  trust  to  pay  the  save* 
ral  legacies  thereinafter  mentioned,  were  held  to  be  the  only  fund  appli- 
cable to  pay  the  legacies;  and  which,  consequently,  were  payable  out  of 
that  real  estate  and  part  of  the  personal  estate,  in  exoneration  of  the 

feneral  personal  assets  of  the  testator,  (y)  In  Austen  y.  Halsey,  Lord 
Hdon  appears  to  haye  thought  that  legacies  were  not  a  charge  on  the 
bulk  of  the  testator's  real  estate;  but  he  declined  to  giye  an  opinion, 
whether  they  were  a  charge  on  that  property;  and,  on  the  intention  col* 
lecied  from  the  whole  will,  decided  that  they  were  payable  from  the  ac- 
r  *94  1  ^u'^u^^^^^  savings  out  of  the  testator's  *real  and  personal 
^  -'  estates.  (A;)    In  Cole  v.  Turner,  legacies  were  held  to  be 

charged  on  freehold,  copyhold,  and  leasehold  estates,  and,  it  would  seem, 
on  them,  ODly.(/) 


SECTION  IV. 

OF  LEGACIES  HELD  TO  BE  PAYABLE  OUT  OF  THE  PERSONAL  ESTATE  ONLY. 

The  proper  fund  for  the  payment  of  legacies  is  the  testator's  personal 
estate;  and  his  real  property  is  not,  either  first  or  last,  charged  with 
them,  by  a  mere  bequest,  unaccompanied  by  any  context  indicative  of 
an  intent  to  create  that  charge,  (m) 

Several  cases  occur  in  which  legacies  have  been  construed  not  to  be  a 
charge  on  the  testator's  real  estate,  but  to  be  payable  out  of  his  personal 
estate  only.  This  interpretation  has  been  put  on  the  following  wills:(n) — 

A  person  bequeathed  500/.  to  his  grandson  J.,  and  500/.  to  his  grand- 
son T.;  and  charged  his  lands  with  the  payment  of  those  legacies;  and 
then  went  on,  <<  Item,  I  give  to  my  grandson  A.  500/.,  and  to  my  grand- 
son B.  500/."  The  legacies  to  A.  and  B.  were  held  not  to  be  charged 
on  the  land.(o) 

A  will  bee;an  in  these  words, — **  As  to  my  wordly  estate,  I  dispose  of 
the  same  as  follows,  after  my  debts  and  legacies  paid."  Then  the  testa- 
tor save  several  legacies.  After  which  he  bequeathed  1500/.  a-piece  to 
his  five  daughters,  payable  at  twenty-one,  or  marriage;  and  then  followed 
these  words,  ^^  after  all  my  legacies  paid,  I  give  the  residue  of  my 
personal  estate  to  my  son."  Then  he  devised  his  fee-simple  lands 
to  his  son  and  his  heirs;  and  if  his  son  should  die  without  issue    ia 

« 

0)  6  Vei.  640,646.  Perry,  Prec.  Ch.  449,  Gilb.  Eq.    Hep.  123, 

{k)  6  Vet.  475.  4  Vin.  Abr.  461,  3  £q.  Cas.  Abr.  497  ;  Aus. 

(/)  4  Run.  376.  ten  y.  Halwy;  6  Vea.  475  ;  and  Howell   ▼. 

(m)  2  Freem.  865.  Hayler  1,  Hovend.  Supplem.  to  Vea.  342. 

(n)  See  alao  Lord  Pawlet  ▼.  Parry,  or        (o)  Griae  ▼,  Goodwin,  2  Freem.  964. 
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t 

tbe  lifetime  of  any  of  his  daugbten,  he  devised  his  real  estate  to  his 
daughters;  to  whom  he  ordered  interest  to  be  paid  at  51.  per  cent,  by  his 
ezecutcH99  for  their  portions  until  the  same  should  become  due;  ^  ^^ .  ^ 
Snd  appointed  his  son  and  one  S.  his  executors.  The  son,  L  ^^  J 
to  whom  the  lands  were  devised,  was  the  only  son  and  heir  at  law  of  the 
testator.  The  personal  estate  was  not  sufficient  to  pay  all  the  portions^ 
but  was  eoough  to  pay  much  the  greatest  part  of  them.  The  deficiency 
was  held  not  to  be  charged  on  the  real  estate.  (j9) 

T.  J,  S.  devised  to  his  heir  at  law  certain  real  estates  in  fee,  ^  subject 
to  and  chargeable  nevertheless  with  the  payment  of  all  my  just  debts^ 
funeral  charges,  bonds,  annuities,  and  all  legacies  hereafter  mentioned; 
that  is  to  say,  to  T.  S.  I  give  1000/.,  to  W.  S.,  1  give  1000/."  And  here 
fcdlowed  numerous  other  legacies  bequeathed  in  the  same  way.  The 
testator  afterwards  made  several  other  devises  and  bequests,  and  disposed 
of  the  residue  of  his  personal  estate.  And  at  the  end  of  the  will  he  ap- 
pointed Mrs.  H.,  together  with  J.  L.  and  R.  F.  executors;  and  then  add- 
ed, <«  and  I  do  bequeath  to  the  said  J.  L.  and  R.  F.,  to  each  of  them, 
lOOOL"  On  the  whole  will  taken  together,  the  charge  of  legacies  on 
the  real  estate  was  held  to  be  confined  to  the  legacies  enumerated  imme- 
diately after  the  words  <<  that  is  to  say,''  and  not  to  extend  to  the  legacies 
given  at  the  end  of  the  will  to  J.  L.  and  R.  F.{q) 

J.  K  by  his  will  disposed  as  follows: — <<  First  1  will  and  direct  that 
all  my  legal  debts,  legacies,  and  funeral  expenses,  shall  be  fully  paid  and 
discharged."  He  then  gave  some  directions  for  his  burial,  and  prop- 
ceeded: — ^  Next  I  devise  to  my  niece  S.  R.,  and  her  heirs,  all  my  mes- 
suages, lands,  tenements,  and  hereditaments,  situate  in  B."  He  then  de- 
vised another  messuage  to  his  cousin  M.  J.,  in  fee.  And  he  devised  to 
C.  E.  another  estate  in  fee.    He  then  bequeathed  several  legacies;  and 

Sve  all  the  residue  of  his  real  and  personal  estate  to  R.  A.,  S.  B.,  and 
.  J.,  and  appointed  them  executors.  Beyond  the  first  sentence  in  the 
vrill,  there  were  no  words  to  charge  the  legacies  on  the  real  estate;  and 
Sir  R.  P.  Arden  held  that  the  terms  of  that  sentence  were  not  sufficient 
for  the  purpose,  (r) 

*A  F.  bequeathed  600/.  to  her  daughter,  A.  P.  She  also  ^  ^^^  ^ 
bequeathed  to  another  of  her  daughters  100/.,  and  gave  seve-  ^  ^ 

ral  small  legacies  to  other  persons.  She  then  directed  that  the  legacies, 
which  she  had  given,  should  be  paid,  within  two  years  after  her  decease, 
by  her  executor  to  such  of  the  legatees  as  should  then  have  attained  the 
age  of  twenty-one  years,  and  to  the  others,  as  and  when  they  should  at- 
tain that  age-  She  next  devised  a  real  estate,  which  she  particularly 
mentioned,  and  all  other  her  real  estates  to  her  son  C.  in  fee.  And  as 
to  all  the  rest  and  residue  of  her  said  personal  estate,  which  should  re- 
main after  payment  of  her  debts  and  funeral  expenses,  she  gave  the  same 
to  her  said  son,  for  his  own  use  and  benefit,  and  appointed  him  sole  exe- 
cutor. Sir  J.  Leach  decided  that  the  legacies  were  not  charged  on  the 
teal  estates.  (^) 

In  Kightley  V.  Eightley,  Sir  R.  P.  Arden  drew  a  distinction  between 
debts  and  legacies,  and  decided  that  this  first  sentence  in  a  will,  <<  First 

(d)  DsYis  ▼.  Gtfdioer,  8  P.  W.  187.  (r)  Kightley  t.  KigfaUey,  2  Vet.  jan.  828. 

{q)  Hone  T.  Msdcnf^  1  Bro.  C.  C.  261.        («)  Pailwr  t.  Fearaley,  2  Sim.  &  St  692. 
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I  will  and  direct  that  all  my  legal  debts,  legacies,  and  funeral  expenses, 
shall  be  fully  paid  and  discharged,'^  were  not  sufficient  to  charge  legacies 
on  real  estate  devised  by  specific  devises  in  the  will;  although  he  had  no 
doubt  but  the  same  words  charged  that  estate  with  the  payment  of  debts. 
The  grounds  of  this  distinction  seem  to  have  been,  that  a  provision  for 
debts  is  obligatory  on  the  conscience,  but  legacies  are  purely  voluntary; 
that  the  real  estate  was  specifically  devised;  and  that  there  is  no  reason 
why  pecuniary  legacies  should  have  any  preference  to  such  specific  de- 
vises. (/)  This  distinction  appears,  however,  to  have  dissatisfied  Lord 
Loughborough,:  who  has  observed  on  it, — "  In  Kightley  v.  Kightley, 
the  Master  of  the  Rolls  'states  a  difierence  between  debts  and  legacies:  1 
do  not  know  how  to  state  a  difference  between  them.'^(t^)  But  in  a  sub- 
sequent case  Sir  R.  P.  Arden  maintained  his  former  opinion,  and  then 
said,  <^  As  to  the  distinction  between  debts  and  legacies,  I  am  still  of  the 
same  opinion  that  I  held  in  Kightley  v.  Kightley,  though  the  Lord  Chan- 
P  ,gi^  ^  cellor  doubted  my  distinction.  I  cannot  agree  that  where 
L  •>  ^there  is  a  specific  devise,  there  is  no  difference  between 

debts  and  legacies.  The  testator  must  be  taken  to  mean  his  debts  to  be 
paid,  and  then  his  legacies  to  be  paid;  and  a  specific  devise  is  as  much  a 
legacy  in  this  sense  as  a  pecuniary  legacy.(v)  And  again,  in  a  later  case, 
his  Honor  said,  <<I  have  formerly  fully  expressed  my  opinion  upon  this 

C>int,  as  to  the  difference  between  debts  and  legacies;  I  understand  the 
ord  Chancellor  expressed  some  doubt  about  it^  but  upon  reflection  I 
still  remain  of  the  same  opinion. "(u^) 


SECTION  V. 

OF  A  DEVISE  ON  CONDITION  TO  PAT  LEaACISf. 

On  the  subject  of  a  condition  to  pay  a  legacy,  may  be  considered, 

1.  The  general  nature  of  a  devise  that  is  a  condition,  and  of  a  condi- 
tional limitation. 

2.  A  condition  to  pay  a  legacy,  and  the  remedies  of  the  legatee  for  it. 

3.  A  condition  to  pay  a  legacy,  when  the  devise  is  to  the  testator's 
heir  at  law. 

^  4.  A  condition  to  pay  a  legacy,  when  the  will  gives  to  the  legatee  a 
right  of  entry  on  non-payment  of  it. 

5.  The  equitable  relief  afforded  to  the  devisee,  if  the  condition  is 
broken. 

1.  When  a  devise  is  made  on  a  condition,  and  the  condition  is  broken; 
the  effect  of  the  breach  of  the  condition  may  be  different  in  different 
cases.  In  one  case  the  effect  may  be,  to  entitle  the  testator's  heir  at  law 
to  enter,  and  by  this  entry  to  destroy  the  estate  on  condition;  and,  in 
another  case,  to  cause  such  estate  to  cease  of  itself,  without  any  entry  for 

(0  S  Ves.  jun.  95t8.  (»)  Ibid.  739. 

(tt)  3  Vet.  561.  (w)  6  Vet.  362. 
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the  piirpofle.(:r)  Technically  speakings  the  devise  ia  in  the  first  case  a  con* 
dition,  and  in  the  second  *ca9e  a  conditional  limitation;  in  p  ^^p  •, 
other  wordS;  in  the  first  case  a  condition,  and  in  the  second  ^  J 

a  limitatioD.(y) 

There  are  certain  <<apt  and  legal"  words  of  condition  ;(2r)  as,  sub  con^ 
ditiojUj  upon  condition  ;(a)  pravisOy  or  proviso  semper ^  provided,  or 
provided  always;(&)  ita  guodj  so  that.(c)  There  are  also  certain  apt  and 
legal  words  of  1  imitation,  (£?)  as  quamdiu^  so  long  a8;(e)  quotisque, 
unti];(/)  durante  J  during.  (^)  And  on  a  lease  for  years,  if  the  lessee 
ahaJ]  so  long  live,  the  latter  words  make  a  limitation.(A) 

Certain  expressions  which,  if  used  in  a  feoffment  or  grant,  might  not 
be  words  of  condition,  are,  when  found  in  a  will,  construed  to  be  apt 
and  legal  words  of  condition  ;(f)  as,  in  particular  it  may  be  mentioned, 
the  words  cut  solvendum^  or  solvendoj  to  pay,  or  pay]ng.(y) 

Where  a  devise  is  a  condition,  and  the  condition  is  broken,  the  testa- 
tor's heir  at  law  may  enter  and  avoid  the  devise;  but  no  one  but  the  heir 
can  do  thi8.(Ae)  Where  a  devise  is  a  conditional  limitation,  and  the  con- 
dition is  broken,  so  sooaas  it  is  broken  *the  estate  on  condi-  p  ^^^  ^ 
tion  ceases,  and  a  person  who  is  not  the  testator's  Ueir  at  I-  ^  J 
law,  93  a  remainder-man,  or  executory  devisee,  may  be  entitled  to  enter 
and  supply  the  vacant  possession.(/)  When  ^here  is  a  devise  over  on 
the  conditional  limitation,  and  the  condition  isb  roken,  that  devisee  over 
is  entitled  to  enter.  But  his  entry  is  not  necessary  to  acquire  an  estate; 
for  immediately  on  the  termination  of  the  conditional-limitation,  if  the 
limitation  over  is  a  remainder,  such  remainder-man  has  an  estate  in  pos- 
session, (m)  and  if  it  is  an  executory  devise  in  fee,  such  devisee  over  in 
lee  has  an  estate  in  fee  in  possession,  (n) 


(x)  WeOock  ▼.  Hammond,  Cro.Eliz.  204»        (/)  10  Co.  41  b. }  Co.  Litt.  314  b.  s  Bro. 

3  Co.  20  b.;    Hodgson  ▼.  Rawson,  1  Vet.  Abr.  tit.  Conditions,  pi.  106. 
44,47.— Co.  Litt.  214  b.;  10  Co.  40  b.  Ct)  Litt  8.  380;  Co.  Litt   284  b.;  10 

Cy)  Cio.  Bib.  204 ;  1  Yes.  47.  Co.  41  b.;   Oluid'f  ease,  6  Co.  116. 

(z)  Litt.  S.  328 ;    Bro.  Abr.  tit  Condi-        (A)  10  Co.  42 ;    Co.  Litt  214  b.      6m 

Cioiia,  pL  7,  43 ;  10  Co.  42 ;   Duke  of  Not*  Bradneri  caae,  6  Co.  9  b. 
IIdUl's  caae,  2  Djer,  138  a.  (t)  10  Co.  42 ;  Cro.  Eliz.  146 ;  Co.  Litt. 

(a)  LitLS.  828;  Co.  Litt203a.;  10  Co.  286  b.;    Bro.  Abr.  tit.  Cmditioru,  pi.  96, 

42;  Hanlr.  II.  191,  215,218;    tit  DeviM»  pi.  19,  46;    1 

(i)  Litt  8.  329 ;  Co.  Litt  203  b. ;  10  Co.  Rol.  Abr.  410 ;   Anon.  Mo.  67, 4  Leon.  2 ; 

42;    Lord  Cromwel'fl  case,  2  Co.  69  b.;  Underwood  ▼.  Swain,  1  Cb.Rep.  161 ;  Milee 

Sunpvm  ▼.  Titterell,  Cro.  Eliz.  242 ;  Earl  of  ▼.  Leigb,  1  Atk.  673, 1  WeitCas.  T.  Hardw. 

TeaAmke  ▼.   Berkley,  lb.  384,  Mo.  706;  707. 

Cndonem ▼.  Pattenon,  1  Leon.  174;  Tho-        (J)  8  Co.  21 ;    10  Co.'42;    2  Mod.  7; 

Baa's  eaee,  1  RoL  Abr.  411.    In  the  worda  Crickmere  ▼.  Patenon,  Cro.  Elia.  146t  ^ 

of  Sb  £.  Coke,  the  word  prmdso  «hath  di-  Leon.  174,  Co.  Litt  236  b.,  1  Rol.  Abr.  410, 

VBB  operations.    Sometime  it  worketh  a  qn»-  I.  pi.  2;   Fox  v.  Carlyne,   Cro.  Eliz.  464 ; 

Mcation  or  fimitation,  lometinie  a  condition,  Muea  ▼.  Leigh,  1  West  Cas.  T.  Hardw.  709. 

and  sometime  a  covenant"   Co.  Litt  146  b.;  See  Streete  ▼.  Beale,  1  Rol.  Abr.  41 1  • 
203b.;Litt  8.  220;  Loxd  Cromweracaae,2        {k)  Plowd.  412,  418;    10  Co.  41  b.;  Bro. 

Csi.  69  b.;  Anon.  1  Dyer,  13  b.,  Ca.  66 ;  Ayer  Abr.  tit  Conditions,  pi.  43 ;    1  Ventr.  200 ; 

T.  Onne,  2  S^er,  221  b. ;  Soot  t.  Scot,  Cro.  1  Vea.  422,  423, 1  Atk.  424. 
EfiK.  73, 2  Leon.  128»  3  Leon.  226,  4  Leon.        (/)  10  Co.  40  b.;    2  Mod.  7 ;   Newis  t. 

7Sl — Bra.  Abr.  tit  Conditions,  pi.  196 ;  1  Rol.  Lark,  PLowd.  408 ;    Weliock  v.  Hammond, 

Abr.  410.  Cro.  Eliz.  204. 

(e)  Litt  8.  829 ;  10  Co.  42.  (m)  Plowd.  413;  10  Co.  40  b. 

{d)  10  Co.  41  b.;  Co.  Litt  236  a.  (n)  Anon.  2  Mod.  7. 

(e)  10  Co.  41  b.;  Co.  Litt  814  b.;  284 
b.,236a. 
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An  opmion  onte  existed^  that  if  a  will  tontained  a  devise  for  life  on 
condition,  with  remainder  over  in  tail^  and  the  condition  was  broken^  the 
testator's  heir  at  law  might  enter,  and  hold  daring  the  life  of  the  tenant 
for  life,  and  that  such  entry  did  not  destroy  the  estate  in  remainder,  (o) 
This  opinion,  which  allowed  the  entry  of  the  heir  to  have  a  partial  effect 
only,  is  however  opposed  by  numerous  authorities,  and  clearly  is  not 
now  law.  The  entry  of  the  heir  defeats  the  whole  devise;  so  ttutt  if  the 
estate  on  condition  is  an  estate  for  life,  or  other  particular  estate,  with  a 
remainder  over,  or  an  estate  in  fee  with  an  executory  devise  over,  that 
entry  (supposing  the  devise  to  be  a  condition,  and  not  a  limitation,)  de- 
stroys not  only  the  estate  on  condition,  but  also  the  remainder  or  execu- 
tory devise  over.(/?)  And  the  circumstance  that  such  entry  has  this 
effect  is  the  reason,  that  now,  when  a  devise  is  made  on  condition,  vnth, 
expressly  if  the  condition  is  broken,ji  remainder  or  executory  devise 
over,  such  remainder  or  executory  devise  is  interpreted,  not  indeed  to 
destroy  the  condition  annexed  to  the  devise,  but  to  make  the  devise  on 
condition  a  conditional  limitation. (7) 

r    *L00    1      *'^  opinion  once  aJso  prevailed,  that  when  a  will  con- 
^  -'  tained'a  devise  for  life,  with  a  remainder  over,  and  an  «as 

pre^  condition  was  annexed  to  the  estate  for  life,  the  devise  for  life  could 
not  be  construed  to  be  a  limitation,  but  that  the  remainder  over  made 
void  the  condition.  Accordingly,  Sir  E.  Coke  appears  to  have  thought^ 
that  words  of  express  condition  (meaning,  it  would  seem,  apt  and  legal 
words  of  condition  expressed)  could  not  be  construed  to  be  a  limita- 
tion.(r)  And  this  opinion,  which  is  supported  by  other  authoritie8,(«) 
he  grounded  on  two  decisions;  by  which  it  was  held,  that  where  a  will 
contained  a  devise  for  life  on  express  condition,  (expressed  in  both  cases 
by  the  words  <<  upon  condition,")  with  a  remainder  over,  this  remainder 
did  not  make  the  devise  for  life  a  conditional  limitation,  but  had  the 
effect  to  cause  the  condition  to  be  void;  because  to  construe  the  condition 
to  be  valid,  would  entitle  the  heir  at  law  and  not  the  remainder-man  to 
enter,  and  the  entry  of  the  heir  would  destroy  the  remainder,  and  so 
defeat  the  testator's  intention .(/)  These  authorities  created  a  distinc- 
tion between  express  and  implied  conditions;  for  Sir  E.  Coke  admitted 
that  words,  which  were  neither  an  express  condition,  nor  apt  and  legal 
words  of  limitation,  might  be  construed  to  be  a  limitation,  (u)  This  dis- 
tinction has  however  been  a  long  time  exploded. (v)  And  it  is  now  de- 
cided by  numerous  cases,  that  when  a  will  contains  a  devise  on  express 
condition,  with,  expressly(t^)  if  the  condition  is  broken,  a  limitation  over, 
this  limitation  over  makes  the  preceding  devise  a  conditional  limitation; 
and  this  whether  the  limitation  over  is  a  remainder  expectant  on  an  estate 

(0)  Warren  v.  Lee»3  Dyer,  126  b.  (63,)  (9)  Thonwe'e  cMe,  1  RoL  Abr.  411, 843 ; 

(64,)  1  Rol.  Abr.  472, 1.  pL  4.  Skirne  ▼.  Bond,  lb.  412. 

ip)  Plowd.  412;  10  Co.  41b.;  Co.  litt.  (<)  29  Am.  pi.  17;  Bro.  Abr.  Ut.  Condi. 

202  a.;  Bro.  Ahr.tiU  CondiHoni,  pi,  111;1  iiona,  pi.  Ill,  tiu  Devise,  pi.  16;   Fitch. 

Rol.  Abr.  472, 1,  pi.  4;   Wiwman  r.  Bald-  Abr.  tit  Jhtixe,  pi.  281,  cited  Plowd.  413, 

win,  1  Rol.  Abr.  411,  K.  pi.  5;  Folmenton  and  10  Co.  40  bl ;  Dr.  Butt's  case,  cited    10 

T.  Steward,  cited  Cro.  Jac.  692.  po.  41  b. 

(9)  Wiseman  v.  Baldwin,  1  Rol.  Abr.  (u)  10  Co.  41  a. 

411,  K.  pi.  6 ;  Fttlmorston  ▼.  Steward,  cited  (v)  1  Ventr.  203,  322. 

Cro.  Jac.  6^2;  Lady  Fiy'a  caae,  1  Ventr.  (»)  See  GuUifer  t.  Arfiby,  1  W.  BL  607. 

199,  200, 202.  4  Bun.  1929.                      ^                           * 

(r)  10  Co.  40  b,  41  a.,  41  b. 
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for  Kfe,(aO  or  in  tail,(y)  on  condition,  or  is  an  executory  devifle  in  fee  li- 
mited on  an  estate  in  fee  on  condition  ;(r)  *and  also  whether  r  m /v|  i 
the  devise  on  condition  is  to  the  testator's  heir  at  lawy(a)  or  ^  J 

to  some  other  person.  (6)  In  Gulliver  v.  Ash  by,  a  person  devised  to  D. 
W.  for  life,  remainder  to  A.  S.  in  tail  male,  and,  for  want  of  such  issue,  to 
A.  C.  the  plaintiff,  in  tail;  and  a  subsequent  part  of  the  will  contained  an 
express  condition,  intended  to  oblige  A.  S,  to  take  the  sirname  of  W.  A. 
S.  did  not  take  this  name,  and  suffered  a  common  recovery.  The  ques- 
tion was  not,  if,  notwithstanding  the  express  condition,  the  devise  to  A. 
S.  might  be  construed  to  be  a  conditional  limitation,  but  whether,  as  the 
limitation  over  to  A.  C.  was  not  made  expressly  if  A.  S.  broke  the  con< 
dition,  the  whole  will  taken  together  implied  that  expression:  and  the 
Court  of  King's  Bench  decided  that  it  did  not,  and  that  the  devise  to  A. 
S.  was  a  condition,  and  not  a  limitation.(c)  The  Court  also  held  that  the 
condition  was  subsequent  If  therefore  it  was  not  broken  before  the  re- 
covery suffered  by  A.  S.,  that  recovery  destroyed  the  condition,  and  bar- 
red the  remainder  of  A*  C,(d) 

Particular  expressions  found  in  a  will  have  been  construed  not  to  be  a 
condition;(e)  and  are  often  interpreted  to  be  a  limitation,  and  not  a  con- 
dition. And  this  latter  interpretation  is  allowed,  although  the  particular 
expression,  when  used  in  a  will,  generally  speaking  makes  a  condi- 
tion.(/)  A  reason  to  intrepret  a  devise  to  be  a  limitation  is,  that  the  de- 
vise is  to  the  testator's  heir  at  Iaw,(^)  or  that  on  the  devise  there  is  a  li- 
mitation over  in  remainder,(A)  or  by  executory  dev ise,(i)  or  that  the  devise 
is  both  to  the  heir  at  law,  and  also  with  a  limitation  over.(j)  To  con- 
strue the  devise  to  be  a  condition  would  extinguish  the  remedy,  where 
the  devise  on  condition  is  to  the  heir  at  law;(Ar)  and  would,  ^  «.  _  ^ 
*wiiere  there  is  a  limitation  over  on  the  devise  on  condition,  I-  -■ 

occasion  the  heir  to  destroy  by  his  entry  that  limitation  over.(/) 

2.  A  common  condition  annexed  to  a  devise  is,  to  pay  a  legacy  or  an 
annuity. 

A  devise  to  a  person,  who  was  not  the  testator's  heir  at  law,  on  condi- 
tion to  pay  a  legacy*  or  annuity,  has  been  held  to  be  a  conditionj  and  not 
a  limitation,  in  the  following  cases:(9it) — where  one  devised  land  to  J.  S. 

(x)  8ee  1  Yentr.  803.  Gibons  ▼.  Multiwaid,  Mo.  694;    Anon.  3 

(y)  WiMOMUi  V.   Baldwin,   1  Rol.   Abr.  Leon.  164,  8  Leon.  66. 
411,  IL  pL  5,  Cto.  Eliz.  877 ;  Spittle  ▼.  Da-        (/)  Wellock  ▼.  Hammond,  Cro.   Elis. 

nei,  t  Leon.  38 ;  Fiy  ▼.  Porter,  1  VenU.  S04. 

199, 1  Mod.  86,  800 1   Page  t.  Haywaid,  8        (g)  Wellock   t.  Hammond,  Cro.  EMi, 

Salk^  670.  804,  3  Co.  30  b. ;  Anon.  8  Mod.  7 )  Too- 

(«)  Hsynaworth  t.  Prattj,  Cro.  Eliz.  838,  itall  v.  Bracken,  Amb.  167,  170. 
919,  1  RoL  Abr.  411;  Fulmeiston  T.Stew-        (A)  Newii  ▼.  Lark,  Plowd.  408,  418; 

lid,  died  Cro.  Jac  693 ;  Avelyn  t.  Ward,  1  Hayward  v.  Stillingfleet,  1  Atk.  484,  1  West 

TcB.  480.  Caa.  T.  Hardw.  179. 

(a)  Spittle  T.  Daviei,  8  Leon.  88 ;  Haynt-        (t)  Wiaeman  t.   Baldwin,   1  Rol.  Abr. 

wavth  ▼.  Pretty,  Cro.  Eliz.  883,  919;  ATelyn  41 1. 
T.  Ward,  1  Yes.  480»  483.  (i)  Atelyn^.  Ward,    I  Vee.480,  488; 

(ft)  Wisamui  ▼.  Baldwin,   1   RoL  Abr.  Simpson  ▼.  Viekera,  14  Yea.  841,  846. 
411.  (Je)  Cro.  Elis.  306. 

(e)  1  W.  BL  607;  4  Borr.  1989.    See        (/}  Plowd.  418;  10  Co.  41  b.;  Bro.  Abr. 

Grimalon  ▼.  Lord  Brace,  8  Yern.  694.  tit  Conditionc,  pL  111;  1  Rol.  Abr.  411,  K. 

{d)  Benson T.HoAnn,  1  Mod.  Ill;  Page  pL  6. 
▼.  Heywaid,  8  Salk.  670.  (m)  See  also  CKimaton  t.  Lord  Brace^  8 

(e)  Jfaitidale  t.  Martin,  Cro.  Elis.  888 ;  Yern.  694^  1  Salk.  166,  Freke  ▼.  Lee,  Pol- 

lexf.  663,  and  Sbawe'a  case.  Palm.  76. 

Voi.  VIIL— H 
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for  years,  reddendo  et  solvendo  208.  annuatim  at  Mic^nelmas  to  J. 
J),  :(n)  also  where  a  copyholder  in  fee  of  lands  descendible  in  Borough 
English  had  three  sons,  and  devised  to  the  second  son  in  fee,  upon  con- 
dition that  he  would  pay  to  his  four  daughters,  to  every  of  them  at  their 
full  age,  20Li{o)  also  where  P.  S.,  being  seised  in  fee,  devised  to  J.  S., 
his  kinsman,  and  his  heirs,  in  consideration  that  he  should  pay  all  his 
debts  and  legacies;  and  in  which  will  the  testator  appointed  his  legacies 
to  be  paid  within  two  months  after  the  death  of  his  wife,  who  had  an  es- 
tate for  life  in  the  premises:(jD)  also  where  J.  H.  devised  part  of  his  real 
estate  to  his  mother  for  life,  and  afterwards  to  his  cousin  W.  R,  his  heirs 
and  assigns,  he  and  they  paying  thereout  legacies  to  several  persons;  which 
sums  the  testator  willed  to  be  paid  within  twelve  months  next  after  his 
mother's  decease:(^)  and  also  where  E.  R.,  having  two  daughters,  his 
heiresses  at  law,  devised  his  real  estate  to  his  kinsman  Sir  B.  R^  paying 
1000/.  a  piece  to  his  two  daughters,  within  six  months  after  the  dj^cease 
of  his  wife.(r) 

If  the  legacy  or  annuity  is  not  paid,  and  so  the  condition  is  broken, 
the  heir  at  law  of  the  testator  is  entitled  to  enter,  and  support  an  eject- 
ment, and  at  law  to  recover  the  land  from  the  devisee,(*)  But  in  equity 
the  heir  will  be  a  trustee  for  the  legatee.(/) 

r    *io<i    1       *'^  devise  on  condition  to  pay  an  anmiity  was  held  to  be  a 
*-  ^  limitation^  and  not  a  condition,  in  the  following  case  of 

Wiseman  v.  Baldwin.  A  man  has  two  sons,  R.,  the  eldest,  and  H.,  and 
also  two  daughters;  and  devises  to  H.  in  tail,  when  he  shall  come  to 
twenty-four  years  of  age,  "  upon  condition  that  he  shall  pay  unto  my 
two  daughters  20l.  a-year  at  their  full  age,  and  if  the  said  H.  die  before 
twenty-lour,  then  I  will  that  R.,  my  son  and  heir,  shall  have  the  said 
land  to  him  and  to  his  heirs,  he  giving  and  paying  to  my  said  daughters 
the  said  money,  in  such  manner  as  H.  should  have  done  if  he  had  lived: 
And  if  my  sons  H.  and  R.  (if  the  said  lands  come  to  the  said  R.  by 
the  death  of  H.)  do  not  pay  the  said  money  to  my  said  daughters  as 
aforesaid,  then  I  will  my  said  lands  shall  remain  to  my  said  daughters, 
and  to  their  heirs  for  ever.''  On  this  will  it  was  adjudged — "  This  a  li- 
mitation on  the  estate  of  H.,  and  not  a  condition;  so  that  if  H.  does  not 
pay  the  money  to  the  two  daughters  after  his  age  of  twenty-four  years, 
and  at  the  full  age  of  the  daughters,  R.  shall  have  it  [the  land]  by  way 
of  limitation,  and  he  cannot  enter  as  for  a  condition  broken;  because 
otherwise,  scilicety  if  this  shall  be  a  condition,  it  would  defeat  the  por- 
tions given  to  the  daughters,  and  the  future  devise  to  them,  which  is 
against  the  intent  of  the  devisor,  "(w) 

When  a  condition  to  pay  a  legacy  is  annexed  to  a  remiander  in  fee  de- 
vise,d  to  A.,  and  A.  dies  before  the  remainder  falls  into  possession,  the 
condition  will  bind  his  heir,  <<  if  the  devise  so  takes  efiect,  as  that  he 

(fi)  Pox  ▼.  Carlyne,  Cro.  Elii.  454.  Pollaxf.  663;  Wigg  ▼.  Wigg,  1  Atk.  383  ; 

(o)  Curteis  v.  WoWeraton,  Cro.  Jac.  56.  HodgMD  v.  Itswson,  I  Yes.  44, 47 ;  Tunstall 

{p)  Underwood  v.  Swain,   1  Ch.  Rep.  t.  Brachen,  Amb.  167,  170. 

l«i-     „  ,             ^  (0  Wigg  V.  Wigg,  1  Atk.  388,    1  West 

(9)  Hodgson  ▼.  Rawson,  1  Yea,  44,  47.  Cas.  T.  Haidw.  679 «  Hodgson  t.  RawsoD, 

(r)  Barnardtston  ▼.  Fane,  2  Yern.  366.  1  Yea.  47 ;  Avelyn  ▼;  Ward,  ib.  423. 

(»)  Pox  V.  Carlyne,  Cro.  Eliz.  464 ;  Cur-  (u)  1  Rol.  Abr.  411,  K.,  pi.  6,  Cro.  Elix. 

teb  ▼.  Wolvertaon,  Cro.  Jac.  66 ;  Barnardis-  877. 

tonv.  Fane,  2  Yern.  366;  Freke  v.  Lee, 
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must  claioi  under  the  ancestor,  as  much  as  if  the  ancestor  himself  had 
takea  in  poA8ession."(tf) 

3.  If  a  person  devises  to  his  heir  at  law  either  for  years,  for  life,  or  in 
tally  remainder  to  A.  in  fee,  in  either  case  the  heir  takes  by  dGvise.(u;) 
Bat  if  the  ancestor  devises  to  his  heir  in  fee-simple,  then  the  law  makes 
void  the  devise,  and  puts  the  heir  in  by  descent.(x)  If  the  ancestor  de- 
vises to  A.  for  years,  for  *life,  or  in  tail,  and  the  reversion  r  ^i/v^  -i 
in  fee  is  undisposed  of  by  the  will,  a  fee-simple,  namely  the  '-  -' 

reversion  in  fee,  will  descend  to  the  heir.  And  if  the  ancestor  devises 
to  the  heir  for  years,  or  for  life,  and  the  reversion  in  fee  is  undisposed 
of  by  the  will,  this  reversion  will  descend  to  the  heir,  and  drown 
the  estate  for  years,  or  for  life,  and  the  heir  will  be  in  by  descent 
of  the  fee  in  possession. (^)  But  if  the  devise  is  to  the  heir  in  tail, 
and  the  reversion  in  fee  descends,  the  entail  will  not  be  merged,  and 
the  heir  will  be  seised  in  tail  by  devise,  and  of  the  reversion  in  fee  by 
descent.(z)  if  the  ancestor  devises  to  A.  for  a  chattel  intere8t,(a)  or 
for  a  term  of  years,(d)  or  for  life,(c)  or  in  tail,(^)  remainder  to  the  heir 
in  fee,  the  heir,  seised  in  fee,  is  in  by  descent. 

In  the  above  instances,  the  heir  seised  in  fee  is  so  seised,  without  any 
limitation  over,  or  condition,  to  affect  that  seisin.  As  a  fee-simple, 
oamelj  a  reversion  in  fee,  may  descend  subject  to  an  estate,  as  for  life, 
or  in  tail,  devised  by  the  will  of  the  ancestor;  so  a  descent  is  allowed, 
subject  to  an  executory  devise,  or  to  a  condition,  created  by  the  ancestor's 
will;  notwithstanding  in  these  cases  the  heir  will  not  be  seised  without 
any  limitation  over,  or  condition  to  affect  that  seisin. 

If  a  person  devises  to  his  heir  at  law  in  fee,  and,  by  executory  devise, 
limits  on  a  contingency  the  fee-simple  over  to  another  person;  until  the 
contingent  event  takes  place,  the  freehold(e)  certainly,  and  it  seems  also  the 
fee-simple, (y*)  descends  to  the  *heir;  and  the  heir  seised  in  p  ^j.^-  ^ 
fiee,  after  the  executory  devise  has  failed,  is,  it  is  decided,  in  I-  -I 

by  descent,  and  not  by  devise.(^) 

When  a  person  devises  to  his  heir  at  law  in  fee,  on  condition  to  pay  a 
legacy,  this  condition  will  not  break  the  descent,  but  the  heir  will  take 

(v)  Miles  T.  Leigh,    1  Atk.  573,  576, 1  (e)  Pay's  case,  Cro.  Eliz.  878:  Haioa- 

Wert  Gas.  T.  Hardw.  710,  where  Marks  ▼.  worth  ▼.  Pretty,  ib.  920 ;  Gore  ▼.  Gore,  2  P. 

Msricfl,  [1  Stia.  139]  is  cited  as  a  strong  au^  W.  28,  65;   Hopkins  ▼.  Hopkins,  Gas.  T. 

thoiiQr  in  peine  Talb.   44»    52;    Hayward    ▼.  Stillingileel^ 

Cv)  PJowd.  545  a.;  Bro.  Abr.  tit  Devise,  1  Atk.  422,  424,  I  West  Cas.  T.  Hardw. 

pL  4,  41 ;  Heme  ▼.  Meyrick,   1  P.  W.  201.  176  ;  Bullock  ▼.  Stones,  2  Ves.  521. 

(x)  Plowd.  545  a.;  Bro.  Abr.  tit  Devise,  (/)  Hinde  ▼.  £yon,  2  Leon.  11,3  Leon. 

pL  4;  1  Rol.  Abr.  626,  L  pM;    Hob.  30  ;  64,70 ;  Planket  ▼.  Holmes,   1   Lev.  11,  T. 

Sasith  ▼.  Triggs,  1  Stra.  487.  Raym.  28 ;  Pnrefoy  y,   Rogers,  2   Saond. 

ty)  3  Leon.  26 ;  Wood  ▼.  Ingersole,  Cro.  880,  8  Keb.  1 1 ;  Carter  ▼.  Bamadiston,  1  P. 

Jae.  860.  W.  505 ;  Loddington  v.  Kime,  1  Ld.  Raym. 

(z)  Bro.  Abr.  tit.  Discent,  pi.  18 ;  2   Co.  208, 3  Lev.  431, 1  Saik.  224 ;  Doe  ▼.  Timins, 

61 ;  Plowd.  545  a.  1  Bam  and  Aid.  530,  548, 549.    See  farther 

(a)  Anon.  2  Dyer,  124  a.,  Ca.  88,  1  RoL  on  the  abeyance  of  the  fee  simple,  Litt  8. 

Abr.  1126^  L  pL  8;  Hynde  ▼.  Lyon,  2  Leon.  646,  647,  648,  Go.  Litt  842  b.,  343  a.,  and 

lU  3  LaoD.  64, 70 ;  Bashpool's ease,  2  Leon.  Vickv.  Edwmrds,  3  P.  W.  372. 

101,  3  Loon.  1 18, 4  Leon.  35 ;  Doe  v.  Tim-  ( j^)  Chaplin  ▼.  Leronz,  5  M.  and  8.  14 ; 

km,  1  Bam.  and  Aid.  530.  Doe  ▼.  Timins,  1  Bam.  and  Aid.  530 ;  which 

(6)  Bro.  Abr.  tit  Devise,  pi.  41.  cases  overrale,  not  the  decision,  but  the  rea- 

(c)  Prastott  ▼.  Holmes,  1  Rol.  Abr,  626,  son  of  the  decision,  in  Scott  ▼.  8cott,  lEden. 

L  pL  S.    See  MUee  ▼.  Leigh,  1  Atk.  574.  458,  Amb.  383.    SeeHaynsworth  t.  Pretty, 

(J)  Nottingham  ▼.  Jennings,  1   P.  W.  Cro.  Blix.  833,  9199  and  ATelyn  t.   Ward, 

23, 1  Ld.  Raym.  568, 1  BtSk.  233.  1  Yes.  420, 433. 
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by  descent,  and  not  by  devise ;(/i)  and  in  equity  the  heir  will  be  a  trustee 
for  the  legatee,  (f)  And  if  the  devise  is  to  the  heir  at  law  in  fee,  on 
condition  to  pay  a  legacy  to  A.,  with,  expressly  if  the  legacy  is  not  paid, 
an  executory  devise  over  to  A.  in  fee,  in  this  case  the  devise  to  the  heir 
is  void;  and  if  the  legacy  is  not  paid,  the  estate  descended  to  the  heir 
ceases,  and  A.  may  enter.(y) 

In  Uie  case  of  co-heiresses,  if  the  ancestor  devises  to  them,  and  their 
heirs,  they  will  take  by  devise  as  joint-tenants,  and  not  be  co-parceners 
by  descent.  (A;)  And  if  he  devises  to  one  only  of  two  co-heiresses,  and 
to  her  heirs,  this  one  will  take  the  whole  by  devise,  and  not  one  moiety 
by  devise,  and  the  other  moiety  by  descent (/)  And  if  a  devise  to  one  of 
two  sisters,  co-heiresses  of  the  testator,  is  to  her  and  her  heirs,  on  condi- 
tion to  pay  a  legacy,  the  devise  will  be  a  conditional  limitation;  and  if 
the  legacy  is  not  paid,  and  so  the  condition  is  broken,  her  estate  will 
cease,  and  then  one  moiety  will  be  in  her  as  heir  at  law,  and  the  other 
moiety  in  the  other  sister  as  co-heir,  who  may  now  enter,  or,  if  neces- 
sary, obtain  possession  by  ejectment,  (m) 

r  •106  1  *The  following  gussre,  made  by  Manwood,  is  reported  by 
^  ^  Dyer: — <<A  man  seised  in  fee  of  land  in  gavelkind,  had 

issue  two  sons,  and  devised  to  the  eldest  son  in  fee,  on  condition  that  he 
should  pay  to  the  wife  of  the  devisor  100/.  at  a  certain  day:  at  which  he 
failed  of  payment.  Whether  the  younger  son  may  not  enter  into  the 
moiety  upon  his  brother,  as  by  a  limitation  implied  in  the  estate,  if  the 
condition  be  not  performed ?"(n)  It  appears  to  be  now  clear  that  the 
youngest  son  may  make  this  entry;(o)  because,  as  when  a  condition  is 
annexed  to  a  devise  of  gavelkind  land,  the  heir  at  common  law,  namely 
the  eldest  son,(j9)  is  the  party  to  enter  if  the  condition  is  broken,(^}  the 
testator's  intention  would  be  defeated,  by  interpreting  the  devise  to  be  a 
condition  and  not  a  limitation,  (r) 

A  devise  on  condition  to  pay  a  legacy  has  been  held  to  be  a  limiic^ 
tion,  and  not  a  condition,  in  the  following  cases,  where  the  devise  wats 
to  the  testator's  heir  at  law.  In  Wellock  v.  Hammond,  T.  W.,  copy- 
holder in  fee  of  land,  of  the  nature  of  Borough  English,  descendible  to 
the  puisne  son  9ind  puisne  brother,  had  issue  lour  sons  and  a  daughter; 
and  devised  to  his  wife  for  life,  remainder  to  J.  S.,  his  eldest  son,  paying 
forty  shillings  to  each  of  his  brothers  and  to  his  sister,  within  two  years 
after  the  death  of  his  wife.(^)  In  Gugelman  v.  Duport,  F.  D.  devised  to 
her  grandson,  J.  D.,  and  the  heirs  of  his  body,  all  her  plantations  and 


(A)  Clerk,  or  Clarke,  v.  Smith,  Com.  72, 1  {k)  Anon.  Cro.  Eliz.  431 ;  Beare's  ^^^^ 

Salk.  841,  I   Lntw.  798,  797;  Emeraon  y.  1  Leon.  US;  Hedger  t.  Rowe,3  Lot.  127. 

Inchbird,  1  Ld.  iUym.  728;  Smith  v.  Alterly,  (/)  Reading  ▼.  Rawsteroe,  or  Royston,  2 

2  Freem.  186  ;  Whaley  ▼.  Cox,  2  £q.  Cae.  Ld.  Raym.  899, 1  Salk.  242. 

Ahr.  649.    Theae  anthoritiea  overrule  Gil-  (m)  Tunatall  v.  Brachen,  Amb.  167»    1 

pin'a  caae,  Cro.  Car.  161,  and  Brittam  v.  Bro.  C.  C.  124,  n. 

Charnock,  2  Mod.  286,  I  Freem.  248.    See  (n)  3  Dyer,  316  b.  (5.) 

5  M.  d^  S.  20.    On  the  point  of  deaoent,  (o)  Wellock  ▼.  Hammond,  Cro.  Elis.  204, 

Awbrey  ▼.  Middleton,  4  Vin.  Abr.  460,  2  £q.  8  Co.  20  b. ;  Tunatall  ▼.  Brachen,  Amb.  1 67. 

Cas.  Abr.  497,  appears  ako  to  be  overraled.  (p)  Bro.  Abr.  tit  I>i$ceni,  pL  69. 

(»)  Smith  V.   Alteriy,    2    Freem.    136;  Iq)  8  Dyer,  843,  b.;  Noy'8Max.8». 

WiggT.  Wigg,  1  Atk.  888;  Bacon  ▼.  Clerk,  (r)  Cro.  Eliz.  206. 

1  P.  W.  478,  Free  Ch.  600.  (#)  Co,  Eiiz.  204>  3  Co.  20  b.,  3   I.eoii. 

(/)  Haynaworth  ▼.  Pretty,  Cro.  Eliz.  888,  1 14. 
919,  Mo.  644, 1  RoL  Abr.  411.     See  Anon. 
Caa^  T.  Holt,  264,  6  Mod.  241. 
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laacb,  upon  condition  that  he  first  paid  1000/.  to  her  grand-daughter,  J. 
D.,  at  her  age  of  twenty-one  years,  or  marriage,  which  should  first  hap- 
pen; and  she  thereby  charged  her  said  lands  and  plantations  with  the 
said  suoi  of  1000/.  And  she  empowered  her  executor  to  raise  and  pay 
the  same  out  of  the  rents  and  profits  of  the  said  premises,  and  to  keep 
the  said  plantations,  and  other  lands,  in  his  own  possession,  till  the  said 
1000/.  should  be  so  raised  and  paid.  On  this  will  Lord  Hardwicke  ob- 
served,— <<  Here  is  a  devise  to  the  heir  at  law  upon  condition,  which 
operates  *as  a  limitation,  and  gives  a  right  of  entry  to  the  ^  ,.^-  , 
legatee;  the  daughter  [grand-daughter]  therefore  had  a  legal  ^  ^ 

estate,  and  a  legal  remedy* .''(/) 

4.  As  a  devise  on  condition  is  often  construed  to  be  a  limitation,  when 
made  to  the  testator's  heir  at  law;  or  when  made  to  some  other  person, 
with,  expressly  if  the  condition  is  broken,  a  limitation  over;  so  when 
land  is  devised  in  fee,  on  condition  to  pay  a  legacy,  with,  if  the  legacy  is 
not  paid,  an  express  gift  to  the  legatee  of  the  right  to  enter,  and  hold,  and 
take  the  rents  and  profits,  until  the  legacy  is  satisfied,  the  efiect  of  this 
gift  of  a  right  to  enter  is,  to  make  the  devise  on  condition  a  conditional 
limitation. (ti)  Such  right  to  enter  is  a  chattel  interest,  and  if  the  legacy 
is  not  paid,  the  legatee  will  have  a  legal  chattel  estate,  and  may  enter, 
and,  with  resemblance  to  a  tenant  by  elegit,  may  hold  possession,  and 
take  the  rents  and  profits,  until  out  of  them  he  has  paid  himself  the  le- 
gacy.(v)  Also  his  right  of  entry  entitles  him,  if  necessary,  to  the  legal 
remedy  of  ejectment  to  obtain  possession,  (ti;)  The  right  to  enter,  Lord 
Hardwicke  has  observed,  is  '^  improperly  called  a  power;  for  a  right  of 
entry  will  go  to  executors  and  administrators."(iF)  And  on  the  same,  and 
other  authority,  it  may  be  mentioned,  that  if  this  chattel  interest  «<  be 
granted  to  a  man,  although  his  executors  are  not  named,  yet  they  will 
take  it  barely  as  his  representatives."(^) 

There  appears  to  be  a  distinction  between  a  right  to  enter  and  hold 
nntil  payment  of  a  legacy  or  annuity,  and  a  right  to  enter  and  distrain  if 
an  annuity  is  not  paid.  For  when  a  will  contains  a  devise,  on  condition 
to  pay  a  rent  or  annuity,  with,  if  the  rent  is  not  paid,  an  express  gifl  to 
the  annuitant  of  the  right  to  enter  and  distrain,  and  the  devise  is  not 
made  to  the  testator's  heir  at  law,  it  would  seem  that  the  right  to  enter 
and  distrain  only  does  not  make  the  devise  a  conditional  li-  ^  «^Qg  -i 
mitation;  but  that  *both  remedies,  the  right  of  the  heir  to  ^  •* 

enter,  and  the  risht  of  the  annuitant  to  enter  and  distrain,  may  stand  to- 
gether;  and  that  if  the  rent  is  not  paid,  either  remedy  may  be  availed  of 
against  the  devisee.(r)  If,  however,  the  heir  enters,  the  right  to  distrain 
will,  it  is  presumed,  be  destroyed ;(o)  and  then  the  heir  appears  to  be  a 
trustee  for  the  annuitant (6) 

5.  When  a  will  contains  a  devise  on  condition  to  pay  a  legacy,  and 

(I)  1  Wert  Cm.  T.Hardw.  677,  679,  See        (w)  Sherman  v.  CoUins,  3  Atk.  322- 
ileoEmee  ▼.  Hancock,  2  Atk.  508.  (x)  3  Atk.  322. 

(«)  Wisge  ▼-  Wigge,  1    West  Cae.  T.         (y)  Ibidj  Embrey  ▼.  Martin,  Arab.  230; 

Hai^.  877,  1  Atk.  382 ;  Ernes  ▼.  Hancock,  Manning  ▼.  Herbert,  Amb.  677. 
2  AtL  507,  609 ;  BmbreT  ▼.  Martin,  Amb.         (z)  Anon.  3  Dyer,  348  a.,  Ca.  13 ;   8haw 

•130.  '  V.  Norton,  cited  I  Leon.  269,  SeeStreete  ▼. 

(v)  WiCT  ▼•  Wigg.l    Atk.   383;  Emea  Beale,  1  Rol.  Abr.411. 
▼.  Hmoock,  «   Atk.  609,  oiled  8  Atk.  116 ;        (a)  Plowd.  412 ;  10  Co.  41  b.;  Co.  Litt. 

SbermanT.  ColUnt,  3  ^tk.  319,  322,  202  a.;  1   Rol.  Abr.  411,  K.  pi.  6. 

W  Wigg  ▼.  Wigg,  1  Atk.  388. 
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there  is  not  a  limitation  over  if  the  legacy  is  not  paid,  and  the  devise  is  a 
condition  and  not  a  limitation,  and  the  condition  is  broken,  and  the  heir 
enters,  it  appears  that  a  Court  of  Equity  will  afford  relief  to  the  deyisee, 
and  put  him  again  in  possession,  on  payment  of  the  legacy,  with  interest 
and  co8ts.(c)  And  the  like  remedy  is,  it  seems,  extended  to  the  devisee, 
when  the  devise  is  on  condition  to  pay  a  legacy,  and  the  devise  is  made  a 
limitation  by  a  right  given  to  the  legatee,  if  the  legacy  is  not  paid,  to 
enter  and  hold  until  it  is  satisfied. (c/)  But  when  a  devise  is  to  A.  in  fee, 
on  condition  to  pay  a  legacy  to  B.,  with,  if  the  legacy  is  not  paid,  a 
limitation  over  to  a  third  party,  C,  in  fee,  and  which  limitation  over 
makes  the  devise  a  conditional  limitation,  it  appears  that  if  the  condition 
is  broken,  and  then  consequently  the  estate  of  A.  ceases,  equity  cannot 
i^lieve  him,  but  allows  to  C.  the  benefit  of  the  forfeiture,  and  permits 
him  accordingly  to  enter,  and  hold  under  the  limitation  over.  And  the 
effect  of  the  breach  of  the  condition  will,  it  is  presumed,  be  the  same,  if 
the  devise  over  in  fee  is  not  to  a  third  party,  but  to  the  legatee  himself,  (e) 
r  *109  1  Here  it  may  be  mentioned,  that  if  land  is  devised  to  A. 
>-  ^  for  life,  *remainder  to  B.  in  fee,  on  condition  to  pay  lega- 

cies at  certain  times  appointed,  with,  if  the  legacies  are  not  accordingly 
paid,  a  limitation  over  to  C.  in  fee;  a  Court  of  Equity  will,  to  enable  B. 
to  perform  the  condition,  allow  him  to  enter  during  the  life  of  the  tenant 
for  life,  and  to  cut  and  sell  the  timber  for  the  purpose  of  paying  the  le* 
gacie8.(/) 


SECTION  VI. 


or  CHABOINO  BT  A  CODICIL,  NOT  EXECUTED  ACCOBDINO  TO  THE  STATtTTE 

OF  FBAUDS. 

Ir  a  legacy  is  bequeathed  by  a  will,  real  estate  cannot  thereby  be 
charged  with  the  payment  of  it,  unless  the  will  is  executed  and  attested 
according  to  the  Statute  of  Frauds,  29  Ch.  II.  c  d.(^)  And  if  a  legacy 
is  bequeathed  by  a  codicil,  real  estate  cannot  thereby  be  charged  with  the 
payment  of  it,  unless  the  codicil  is  so  executed  and  attested. (A)  But 
when  a  legacy  is  bequeathed  by  a  codicil,  real  estate  may  be  by  the  will 
charged  with  the  payment  of  it,  notwithstanding  the  codicil  is  not  ex- 
ecuted according  to  the  statute,  provided  the  will  is  so  executed.  But 
here  a  distinction  is  to  be  noticed  between  a  charge  originally  on  the 
land,  or  other  real  estate,  and  a  charge  which,  made  on  this  estate,  is 
auxiliary  only  to  the  personalty.     For  when  by  a  will  executed  accord- 

(c)UnderwoodT.  SwMn6,lCh.  R«p,161;  tboCage  v.  Bvuiel,  3  Ventr.  352 ;   Clea^r 

Bwnardbton  ▼.  Fane,  2  VcrD.  866 ;   Grim-  v.  Spurlin&  2  P.  W.  628 ;  and  Maston   t. 

•Urn  ?.  Lord  Bruce,  2  Vem.  694, 1  Balk.  156  j  Willooghby,  6  Vin.  Abr.  93, 2  Eq.  Cas.  Abr. 

^%^'  ^^^'^  *  Mod. an.     See  also  Cage  211 ;  also  Fry  ▼.  Porter,  1  Mod.  308,  311. 

▼.  RuaMl,2  Ventr.  352;    Popham  v.  Bamp-  (/)  Claxton  ▼.   Claxton,  2   Vem.    152, 

field,  I  Vern.  81;   Rerde  ▼.  Lord  Falkland,  Free  Ch.  15;  Nelaon  t.  Nelson,  dted   % 

1  «^lk.  231,  2  Freem.  220,  3  Ch.  Cas.  129,  Vern.  163. 

2  Vem.  333;  Fry  ▼.  Porter,  1  Mod.  308.  (^)  Bradenell  v.  Houghton,  2  Atk.273s 
(</)  Sherman  ?.  Collins,  3  Atk.  319,  322.    Lawson  ▼.  Hudson,  1  Bro.  C.  C.  00. 

(e)  Simpson  w.  Vickers,  U  Ves.  341.  See        (A)  Masters  r.  Masteis,  1  P.  W.  422. 
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iog  to  the  statute,  real  estate  is,  as  an  auxiliary  fund,  in  aid  of  the  testa. 
to^s  personal  property,  charged  with  the  payment  of  legacies  bequeathed 
oat  of  such  personal  estate,  a  legacy  given  by  a  codicil  unattested,  or 
otherwise  not  executed  according  to  the  statute,  may  be  a  charge  on  the 
land  or  other  real  estate  charged  by  the  will.(t)  But  if  the  charge  isori- 
gjndlyon  the  real  estate,  *that  is,  if  the  will  charges  that  estate  ^  «..^  ^ 
with  the  payment  of  legacies,  and  exempts  the  testator's  *-  -^ 

penonal  estate  from  its  liability  to  be  first  applied  to  pay  them;  here,  as 
the  legacies  given  by  the  will  are  not  payable  first  out  of  the  personal  es- 
tate, a  legacy  given  by  a  codicil,  which  is  not  executed  according  to  the 
statute,  will  not,  it  appears,  be  a  charge  on  the  testator's  real  property 
charged  by  the  will.(j)  The  principle  on  which  the  legacies  given  by 
the  codicil  are,  in  the  first  branch  of  this  distinction,  charged  on  the  real 
estate,  i)  said  to  be,  analogy  between  a  charge  of  this  kind,  and  a  charge 
of  debts  on  real  estate:  which,  when  s6  charged  by  a  will  executed  ac- 
eordiog  to  the  statute,  will  be  burthened  with  debts  contracted  not  only 
before  but  after  the  making  of  the  will,  and  up  to  the  time  of  the  testa- 
tor's death.(ib)  This  analogy  certainly  offers  a  principle  on  which  future 
legacies  maybe  brought  within  the  charge  made  by  the  will;  yet,  on 
the  authority  of  Sir  J.  Jekylland  Lord  Hardwicke,  the  charge  of  the 
legacies  giVen  by  the  codicil  may  be  thought  to  rest,  quite  in(}ependently 
of  analogy,  on  these  principles, — that  the  will  is  executed  according  to 
the  statute;  that  the  charge  made  by  the  will  is  of  legacies  given  out  of 
personal  estate,  and  is  meant  to  include  future  as  well  as  present  legacies 
sogiyeo;  that  the  legacies  given  by  the  codicil  are  bequeathed  out  of 
personal  estate;  and  that  the  codicil  is  a  part  of  the  will.(/) 

When  by  a  will,  executed  according  to  the  statute,  real  estate  is,  as  an 
auxiliary  fund  in  aid  of  the  testator's  personal  estate,  charged  with  the 
payment  of  legacies  bequeathed  out  of  the  personal  estate,  a  legacy  given 
by  a  codicil,  although  unattested,  will  be  charged  on  the  real  estate,  if  the 
chaj^  in  the  will  is  made  by  words  sufficiently  general  to  take  in  future 
legacies;(97i)  as  by  the  words,  <<  I  devise  to  A.  all  the  rest  and  residue 
*3f  my  real  and  personal  estate,  after  payment  of  my  debts  r  vi  ij  -i 
andlegacies."(n}     But  a  legacy  bequeathed   by  a  codicil  *-  -I 

will  Dot  be  charged  on  the  real  estate,  if  this  estate  is  in  the  will  charged 
with  the  payment  of  legacies  "  above-mentioned, "(o)  or  **  hereby,"  or 
"hereinafter,"  bequeathed,( /;)  or  in  other  terms,  which  confine  the 
charge  to  particular  legacies  only. 
Legacies  given  by  a  codicil  may  be  by  the  will  charged  on  the  real 

(0  Hyde  ▼.  Hyde,  3  Ch.  Rep.  155,  cited  (J)  Habergham  ▼.  Vincent,  3  Vea.  jaa. 

S  Vm.  jnn.  213, 336 ;   Maatera  ▼.  Maatera,  1  337 ;  Hooper  ▼.  Goodwin,  18  Vea.  167. 

P-  W.  423 ;   Bradenell  ▼.  Bougbton,  2  Atk.  (k)  Habergham  ▼.   Vincent,  2  Vea.  jun. 

SS8, 273, 274,  cited  2  Vea.  Jan.  236 ;   Lord  236;  and  aee  2  Atk.  274,  and  12  Vea.  37,  38. 

Iwliiqiiin  ▼.  French,  Amb.  33,  41,  I  Cox,  1;  (/)  Maatera  ▼.  Maatera,   1  P.  W.  423; 

Huutti  ▼.  Packer,   Amb.  566 ;    Jackaon  t.  Hannia  v.  Packer,  Amb.  556. 

^«boo,  2  Cox,  85,  1  P.  W.  5th  ed.  423,  n.  (m)  Hyde  ▼.  Hyde,  1  Ch.  Rep.  165 ;  Maa- 

^  Habergham  t.  Vincent,  2  Vea.  jun.  236 ;  tera  ▼.  Maatera,  1  P.  W.  423 ;   Dmdenell  ▼. 

Bockaridge  ▼.  Ingram,  ib.  665 ;  Coxe  ▼.  Baa-  Bougbton,  2  Atk.  273,  274 ;  Jackaon  ▼.  Jack* 

«t.  3  Vei.  163;    Rom  t.  Cunynghame,  13  aon,  2  Cox,  35,  I  P.  W.  5th  ed.  423,  n. 

^a>  37, 38 ;  Wilkioaon  ▼.  Adam,  1  Vea.  Sc  (n)  Hannia  ▼.  Packer,  Amb.  556. 

B-  446.    See  also  Snuurt  ▼.  Pmjean,  6  Vea.  (o)  Maatera  ▼.  Maatera,  1  P.  W.  423. 

^>  Ip)  Bonner  t.  Bonner,  13  Vea.  379. 
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estate,  although  all  tiie  legacies  given  to  the  same  persons  by  the  will 
are  revoked  by  that  codicil,  (q) 

An  important  distinction  is  to  be  noticed  between  a  will,  which  itself 
charges  future  legacies,  and  a  will  that  reserves  a  power  to  charge  by  a 
future  instrument.  For  although  when  a  will,  executed  according  to  the 
statute,  charges  real  estate,  in  aid  of  the  personalty,  with  the  pay  meat 
of  legacies,  a  legacy  given  by  a  codicil,  that  is  not  so  executed,  may  be  a 
charge  on  the  real  estate;  yet  if  the  will  does  not  itself  make  ihis  charge, 
but  expresses  the  intention  to  be,  to  effect  the  charge  by  a  future  instru- 
ment; as  where  a  person  devised  all  his  real  and  personal  estate  in  the 
island  of  G.,  upon  trust,  among  other  purposes,  <<  to  pay  off  and  dis- 
charge all  such  annuities,  legacies,  or  bequests,  as  I  shall  give  or  bequeath 
to  be  paid  out  of  and  from,  or  charge  and  make  chargeable  upon,  my 
real  or  personal  estate  in  the  said  island  of  G.,  by  my  will,  or  by  any  co- 
dicil thereto,  or  by  any  writing  at  any  time  hereafter  signed  by  me,  or  in 
my  own  hand-writing,  whether  witnessed  or  not;'^  in  these  cases  of  an 
attempt  to  reserve  by  a  will  duly  executed  a  power  to  charge  by  an  in- 
strument not  duly  executed,  if  a  legacy  or  annuity  is  bequeathed  by  a 
codicil,  that  expresses  an  intention  to  charge  it  on  the  real  estate,  such 
legacy  or  annuity  will  not  be  so  charged  by  either  the  will  or  codicil,  if 
the  latter  is  not  executed  and  attested  according  to  the  statute.(r) 


[    ni2   ]  *SECTIONVIL 

OF  WTTHDRAWING  ONE  OF  TWO  FUNDS  t^HABGED  WITH  LEGACIES. 

If  by  a  will  a  legacy  is  charged  on  land  only,  this  legacy  cannot  be, 
under  the  Statute  of  Frauds,  29  Ch.  II.  c.  3,  expressly  revoked,  except 
by  a  codicil,  or  other  testamentary  instrument,  executed  according  to  that 
statute.(«) 

When  by  a  will,  executed  according  to  the  Statute  of  Frauds,  a  legacy, 
or  annuity,  is  bequeathed  out  of  two  funds,  namely,  out  of  personal  es- 
tate, and  real  estate,  as  an  auxiliary  fund  in  aid  of  the  personalty;  as 
where  a  testator  bequeaths  an  annuity,  and  charges  all  his  estates,  both 
real  and  personal,  with  the  payment  of  it;(/)  or  where  he  bequeaths  an 
annuity,  or  legacy,  and  makes  it  payable  out  of  the  produce  of  the  sale 
of  the  whole  of  his  estate,  both  real  and  personal  ;(t/)  in  these  cases,  the 
personalty  charged  with  such  legacy,  or  annuity,  may  be  withdrawn 
from  its  liability  to  pay  it,  by  a  codicil  that  differently  disposes  of  cUl  the 
testator's  personal  estate,  although  this  codicil  is  not  executed  according 
to  the  statute;,  and  if  this  different  disposition  is  so  made,  the  legacy,  or 
annuity,  will  still  continue  to  be,  under  the  will,  a  charge  on  the  real  es- 

(g)  JaeksoD  ▼.  Jftckson,  1  Cox,  85.  (t)  Buck«ridge  ▼.  Kngram,  2  Yes.  jun.  653, 

(r)  Rofe  ▼.  Cunynghame,  12  Yes.  29.  666. 

(«)  BnideDeH  ▼.  BoagfatoD,  2  Atk.  272 ;  (u)  Sheddon  ▼.  Goodrich,  8  Yes.  4S3 ;  At- 

Habergham  ▼.  Yinoent,  2  Yes.  jan.  237 ;  At-  lorney  Creoeral  ▼.  Ward,  8    Yea.  3Sa,  330. 

tomey  General  ▼.  Ward,  8  Yes.  881;  Hooper  See  Hooper  t.  Goodmn,  IS  Yea.  166. 
T.Goodwin,  18  Yes.  167;  Becket ▼. Harden, 
4  M«  dfr  8.  I« 
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tate,  Dotwithflitanding  the  personalty  is  discharged  by  the  codieil.(«)  In 
Buckeridge  t.  Ingram,  the  personal  estate  was  during  a  life  onlydis* 
charged  of  an  annuity,  the  testator  having  by  a  codicil  bequeathed  all  his 
personal  estate  to  E.  M.  for  her  life.(t<^) 


•SECTION  VIII.  [    *113    ] 

07  BSTOKJira  BT  A  CODICIL,  NOT  XXZCITTED  ACCORDING  TO  THE  STATTTTSy 
LSOACIES  CHABOXB  BT  THE  WILL  ON  BEAL  ESTATE. 

It  has  been  mentioned  that  a  legacy  charged  on  land  only  cannot  be, 
under  the  Statute  of  Frauds,  expressly  revoked,  except  by  a  testamentary 
iostrument  executed  according  to  that  statute.  (;r)  if,  however,  a  legacy 
is  not  charged  on  land  only,  but  is  payable  first  out  of  personal  estate, 
and  the  land  is,  as  an  auxiliary  fund  in  aid  of  the  personalty,  charged 
with  the  payment  of  it;  in  this  case,  it  appears,  the  whole  legacy,  or  part 
only,  may  be  revoked  by  a  codicil,  that  is  not  executed  according  to  the 
statute,  as  by  a  codicil  only  signed  by  the  testator,  and  not  attested  by 
any  witness.(y)  But  here  an  important  distinction  seems  to  have  been 
created,  between  a  revocation  of  the  whole  legacy,  and  a  revocation  of  a 
part  only.  If  the  whole  legacy  is  revoked  by  such  a  codicil,  then  the 
effect  of  the  codicil  is  to  discharge  the  personal  property,  and  to  leave 
the  whole  legacy  a  charge  on  the  real  estate.(r)  But  if  a  part  only  of 
the  legacy  is  revoked,  as  if  a  legacy  of  400/.  given  by  the  will  is  by  the 
codicil  reduced  to  100/.,  in  this  case  the  effect  of  the  codicil  is  not  to 
leave  the  whole  legacy,  or  400/.,  a  charge  on  the  real  estate,  but  the  part 
only,  or  100/.,  not  revoked  by  the  codicil.  The  legatee  is  now  entitled 
to  the  reduced  legacy  only,  or  lOOL;  and  as  by  the  will  the  real  estate  is 
a  fund  auxiliary  only  to  the  personalty,  this  diminished  legacy  will  be 
payable  first  out  of  the  personal  estate,  and,  if  this  fund  is  deficient,  out 
of  the  real  estate  charged  in  aid  of  it  (a)  In  the  late  case  of  Mortimer 
▼.  West,  an  annuity  by  a  will  made  payable  out  of  freehold,  copyhold, 
leasehold,  and  *personal  estates,  was  revoked  by  a  codicil  p  «...  •. 
attested  by  one  witness  only;  and  it  was  decided  that  the  ^  ^ 

annuity  continued  to  be  a  charge  on  the  freehold  property,  (b) 

When  a  legacy  is  payable  first  out  of  personal  estate,  and  is  charged 
on  real  estatie  as  an  auxiliary  fund  in  aid  of  the  personalty,  then  by  a 
codicil  unattested,  a  substitution  of  either  the  legacy  or  legatee  may  be 
made;  that  is,  by  such  codicil  a  smaller  legacy  may  be  substituted  for 
one  given  by  the  will,  and  this  substituted  smaller  legacy  may  be  given 
either  to  the  same  person,  who  is  the  legatee  in  the  will^  or  to  a  dinerent 

(v)  Buckeridge  y.  Ingram,   2  Vet.  JQn.        (y)  Bradenell  v.  Boaghton,  3  Atk.  868 ; 

65S,  cited  8  Vef.  600;  Sbeddonv.  Goodrich,  Mortimer  ▼.  West,  8  Sim.  874.     See  also 

8  Vee.  481.    See  also  Mortimer  ▼.  West,  8  Backeridge  v.  Ingram,  8  Ves.  jmi.  668 ; 

KflB.  374.  Sheddon  ▼.  Goodrich,  8  Ves.  481 ;  and  At- 

(w)  2  Tee.  jim.  663.  tomey  General  v.  Ward,  8  Ves.  887 ; 

(jr)  Bradenell  ▼.  Bonghton,  2  Atk.  272 :        (s)  Mortimer  t.  West,  2  Sim.  374. 
Habeigham  ▼•  Vincent,  2   Ves.  jnn.  237  $        (a)  Bradenell  ▼.  Booghton,  3  Atk.  268. 
Hooper  ▼,  Goodwin,  18  Yes.  167 ;  Beoket  t.        {b)  2  Sim.  274. 
Haideo,  4  M.  dt  8.  1, 
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person.  And  also  by  such  a  codicil  the  original  legacy,  bequeathed  by 
the  willy  may  be  given  to  a  different  person,  substituted  in  the  place  of 
the  original  legatee.  And  notwithstanding  this  substitution  of  either  the 
smaller  legacy,  or  the  legatee,  in  the  one  case  the  legacy  substituted  by 
the  codicil,  and  in  the  other  the  legacy  given  by  the  will,  will  still  be  a 
charge  on  the  real  estate  in  aid  of  the  personalty,(c) 


SECTION  IX. 

OF  SUBSTITUTINO  AND  ADDING  LEGACIES  B7  A  CODICIL. 

If  by  a  will  a  legacy  is  charged  on  real  estate  only,  as  if  made  payable 
out  of  the  produce  of  land  devised  to  be  sold,  and  by  a  codicil  that  legacy 
is  revoked^  and  a  legacy  of  the  same,  or  a  less,  sum  is  substituted  in  the 
place  of  the  legacy  given  by  the  will,  and  the  legacy  so  given  by  the 
codicil  is  bequeathed  to  either  the  same  or  a  different  person,  and  the 
codicil  is  silent  on  the  fund,  out  of  which  the  legacy  given  by  it  is  to  be 
paid,  such  substituted  legacy  is  coiistrued  to  be,  by  the  will,  charged  on 
the  real  estate  only.  And  if  given  to  a  charity,  it  will  consequently  be 
void  under  the  Statute  of  Charitable  U8es.(flf)  So,  if  by  a  will  a  legacy 
is  charged  on  real  estate  only,  and  by  a  codicil  a  sum  of  money  is  be- 
r  •ll  'S  1  ^**®^*^®^  ^®  ^^^  same  legatee,  and  added  to  the  *legacy  given 
I-  •'by  the  will,  as  by  the  words,  "  I  give  to  my  niece  the  far- 

ther sum  of  200/.,  in  addition  to  what  I  have  given  her  by  my  will,'' 
and  the  codicil  does  not  mention  the  fund  out  of  which  this  latter  legacy 
is  to  be  paid,  such  legacy  will  not  be  payable  out  of  the  testator's  per- 
sonal estate,  but,  like  the  one  to  which  it  is  added,  out  of  his  real 
e8tate.(«)  Yet  to  charge  the  real  estate  with  such  an  additional  legacy, 
the  codicil  must,  it  is  presumed,  be  executed  and  attested  according  to 
the  Statute  of  Frauds.(/) 

The  cases  mentioned  depend  on  substitution  and  addition.  A  sum  of 
money,  given  by  a  codicil,  may  be  an  original  legacy,  wholly  independent 
of  the  will,  although  the  codicil  puts  this  legatee  in  the  place  of  one 
named  in  the  will.  And  between  a  substituted  legacy,  as  of  a  less  sum 
for  a  greater,  or  one  person  for  another,  and  an  original  legacy,  there  is 
this  important  difference; — SiSicbstituted  legsicy  is,  primdjaciey  Mended 
with  the  same  incidents,  that  belong  to  the  legacy,  the  place  of  which  it 
supplies.(^)  A  legacy  substituted  for  another,  given  free  from  the 
legacy  duty,  has,  accordingly,  been  held  to  be  payable  free  from  that 
duty.(A)  But  an  original  legacy  is  no.t  so  primd  facie  stamped  with 
another's  nature.  And,  therefore,  where  a  person  bequeathed  to  M.  Y. 
20,000/.,  which  be  directed  to  be  paid  free  of  the  legacy  duty,  and  this 

(0  Braden«ll  ▼.  Boaghton,  2  Atk.  368 ;  See  aho  6  Madd.  Rep.  31,  and  Long  t.  Long, 

Attorney  General  ▼.  Ward,  3  Yea.  327.  3  Ves.  jun.  286,  n. 

(cQ  Leacroft  v.  Maynard,  3  Bro.  G.  C.  (/)  See  Brudenell  ▼.  Booghton,  %  Atk. 

233, 1  Yea.  jun.  379.    See  aleo  S  Madd.  272 ;  Habergham  t.  Yinoent,  2  Yea.  jan. 

Rap*  31.  237  ;  and  Hooper  ▼.  Goodwin,  IS  Yea.  167. 

(e)  Crowdor  t.  Clowea,  2  Yea.  jun.  449.  (^)  6  Madd.  Rep.  31 . 

(A;  Cooper  ▼.  Day,  8  Mer,  164. 
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legacy  lapsed  by  the  death  of  M.  Y.  ia  the  testator's  life-time,  and  after- 
mds  the  testator  made  the  followiog  codicil, — <<  Having  since  the  date 
<rf  my  will  lost  my  daughter  M.  Y.  by  death,  I  do,  instead  of  the  lega- 
eies  bequeathed  to  her  by  my  said  will,  which  are  now  lapsed,  give  and 
bequeath  to  her  husband,  R.  Y.,  the  sum  of  20,000/.;"  Sir  J.  Leach  de- 
cided, that  the  words  of  this  codicil  did  not  create  a  substitution,  bat 
pve  an  original  legacy,  and  that  therefore  the  husband,  R.  Y.,  was  not 
enUtled  to  have  the  duty  on  his  legacy  paid  out  of  the  testator's  estate. 
And,  on  appeal,  this  judgment  was  affirmed  by  Lord  Lyndhurst  (t) 


•SECTION  X.  [  •116   ] 

OF  LEGACIES  CHARGED  ON  LAND  DEVISED  FOB  LIFE,  WITH  KEMAINDEX8 
OTES;  OR  CHARGED  ON  A  REMAINDER  OR  REVERSION  IN  FEE,  EXPECT- 
AST  09  AN  ESTATE  FOR  LIFE. 

Whev  iaod  is  devised  for  life,  with  remainders  over,  and  legacies  are 
charged  00  the  land,  the  terms  of  this  ^arge  most  commonly  make  them 
payable  out  of  all  the  estates,  both  in^ossession  and  in  remainder.  In 
a  case  where  land  was  devised  for  life,  remainder  for  life,  remainder  in 
fee,  <<  charged  and  chargeable  with  100/.  a  piece  to  the  testator's  six 
nieces,"  Lord  Hardwicke  stated,  <<  The  general  rule  is,  that  <  charged 
and  chai^able^  runs  over  all  the  estate,  as  well  particular  as  the  fee;  as 
suppose  at  the  end  the  testator  had  said,  *  charged  with  all  my  debts,'  it 
would  be  a  charge  on  M.^\J) 

Legacies  charged  on  land  have,  on  the  intention  collected  from  the 
whole  of  the  particular  will,  been  held  to  be  payable,  in  several  cases, 
oat  of  the  remainders  as  well  as  the  estate  for  life,(^)  and  in  others  out 
of  the  estate  for  life  as  well  as  the  remainders.(/)  In  two  instances  they 
baTe  been  held  to  be  payable  out  of  the  remainders  as  well  as  the  estate 
for  life,  notwithstanding  the  tenant  for  life  was  expressly  named  to  pay 
tbem,(m)  It  is  an  argument  that  the  estate  in  possession,  or  estate  for 
life,  was  meant  to  be  charged,  that  the  legacies  are  made  payable  within 
a  certain  time,  as  twelve  months  after  the  testator's  death,  (n)  When 
legacies  are  a  charge  on  a  reversion  or  remainder  in  fee,  expectant  on  an 
estate  for  life,  and  are  by  the  will  directed  to  be  paid  within  a  limited 
time,  a  Court  of  Equity  will  decree  them  to  be  raised,  during  the  life  of 
the  tenant  for  *life,  by  a  sale  of  such  reversion  or  remainder  ^  «...  ^ 
in  f6e.(o)     In  a  case  in  which  a  legacy  was  bequeathed  <<  to  '  -^ 

be  paid  on  the  land  called  T.,  situate  in  the  parish  of  M.,"  and  of  which 
^d  the  testator  was  seised  of  the  reversion  in  fee,  expectant  on  an  estate 
for  life,  and  the  testator  devised  the  same  land  by  his  will,  the  legacy  was 

(i)  Chittflris  V.  Toong,  S  Madd.  80,  3  (I)  Jones  ▼.  Selby,  Free  Ch.  288;  CeHer 

Im.  188.                   •  V.  Carter,  1  Vee.  168. 

(/)  1  Vee.  168.  (m)  Sadd  v.  Carter,  Free.  Cb.  27 ;  Bridg- 

ik)  Sadd  ▼.  Carter,  Prae.  Cb.  27,  2  Bq.  man  t.  Dove,  8  Atk.  ed.  Sand.  201,  n.  (1). 

Cm.  Abr.  370  ;    Tompkins  ▼.  Tompkins,  (n)  1  Ves.  168,  169 ;  Free.  Cb.  289. 

Free.  Oh.  397  ;  Bridgman  v.  Dov^  3  Atk.  (•)  Bacon  t.  Clerk,  1  F.  W.  478,  Free 

201.  Ch.  600;  Carter  t.  Carter,  1  Ves.  168. 
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decreed  to  be  raised  by  sale  or  mortgage^  during  the  life  of  the  tenant 
for  \ih,{p) 

When  legacies  are  charged  on  knd  devised  for  life,  with  remainders 
over;  before  they  are  paid,  the  tenant  for  life  is  obliged  to  keep  down, 
out  of  his  estate  for  life,  the  interest  on  them;(7)  and  if,  to  pay  the  prin- 
cipaly  the  land  is  mortgaged,  the  tenant  for  life  is,  like  other  tenants  for 
lite  of  land  mortgaged,(r)  bound  to  keep  down,  out  of  his  life  estate,  the 
interest  of  the  mortgage  money.(«} 


SECTION  XL 

PURCHASE  OF  XSTATX  CHARGXD. 

When  legacies  only,  as  distinguished  from  debts  and  legacies,  are  by 
a  will  made  payable  out  of  real  estate  beneficially  devised,  and  the  estate 
is  sold  by  the  devisee  to  a  purchaser,  who  before  his  money  was  paid,(/) 
or  even  before  the  execution  of  the  conveyance,  and  after  the  purchase- 
money  paid,(ti)  had  notice  of  the  will;  notwithstanding  such  sale,  the 
legacies  continue  to  be  a  charge  mi  the  estate,  and  in  equity,  accordingly, 
the  purchaser  is  bound  to  see  his  money  applied  in  payment  of  them; 
and  if  they  are  not  paid,  the  Court  will,  against  the  purchaser,  decree  the 
legacies  to  be  paid  out  of  the  estate  bought  by  him.Tv) 
r  *lis  1  ^"^  purchaser  of  an  estate  charged  with  legacies  is,  how- 
L  -I  ever,  not  liable  to  see  them  paid,  if  the  will  creates  a  trust 

or  power  to  sell,  and  authorizes  the  trustees  to  sign  receipts  for  the  pur- 
chase-money; and  in  this  case  the  purchaser  will  not  be  responsible  for 
the  application  of  his  money,  although  the  parties  entitled  to  it  are  in- 
fants, (u^) 

But  if  real  estate  beneficially  devised  is  charged  with  legacies,  some  of 
which  are  given  to  adult  persons,  and  others  to  infants,  and  the  adult 
legatees  are  entitled  to  require  (he  estate  to  be  sold  to  pay  their  legacies, 
notwithstanding  the  infancy  of  the  other  legatees,  and  the  devisee  accord- 
ingly sells,  and  the  purchaser  is  liable  to  see  his  money  applied  to  pay 
the  legacies;  in  such  a  case  it  appears  from  Dickenson  v.  Dickenson,  that 
if  a  part  of  the  purchase-money  is,  to  satisfy  the  infants'  legacies  when 
they  shall  be  payable,  invested  in  Government  securities,  this  investment 
will  not  take  from  the  infants  the  security  of  the  estate  sold;  which,  it 
seems,  will  still  be  liable  to  make  up  any  deficiency  in  the  legaciesy  if 
the  fund  created  by  the  money  now  raised  and  invested  is,  at  the  time 

(p)  DaviM  T.  DftTies,  Dui.  84.  (u)  Wigg  ▼.  Wig&  1  Atk.  28%,  I   West 

(q)  Bridgman  ▼.  Dove,  3  AUl  ed.  Sand.  Gas.  T.  Hardw.  677. 

SOI,  n.  (2) ;  Jones  ▼.  Selby,  Prac.  Cb.  288.  (v)  Smith  t.  Alterly,  S  Freem.  186  ;  Dtm- 

(r)  Revel    t.    Watkinaon,   1    Yea.   93;  pen'  Company  t.  Yardley,  S  Vem.   66S; 

Ameabary  ▼.  Brown,  ib.  480;  Traey  Y.Lady  Wigg  t.  wigg,  1  Atk.  382,  1  Wect  Caa.  T. 

Hefeford,  2  Bro.  C.  C.  128.  Hardw.   677;    Manning  t.  Herbert,  Ambw 

(«)  Bridgman  ▼.  Dots,  3  Atk.  ed.  Sand.  676.    See  also  Tompkins  T.Tompkin%  Prac 

201,  n.  (2).  See  Hayes  ▼.  Hayes,  1  Ch.  Cas.  Cb.  399;  Wilson  t.  Stafford,  Amb.    181; 

223.  Lord  Braybroke  t.  Inskip^  8  Yea.  417,  4S0» 

(0  TonrriUe  t.  Naiah,  3  P.  W.  307.  421, 482. 

(w)  Bowanby  ▼.  Lacy»  4  Madd.  149. 
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when  the  infants  become  entitled  to  receiye  their  legacies,  fallen  in  value, 
and  inadequate  to  produce  the  amount  of  them.(:r) 

When,  after  a  sale  of  land  charged  with  legacies,  a  purchaser,  who  had 
notice  of  the  will,  is  decreed  to  pay  them,  the  Court  will  afford  him  re- 
lief by  a  decree  oyer  against  the  devisee  from  whom  he  purchased,  if  on 
an  inquiry  whether  the  devisee  had  received  from  the  purchaser  the 
whole  of  the  purchase-money,  or  had  made  a  deduction  for  the  legacy, 
the  result  is  against  the  devisee,  that  the  whole  money  was  received  by 
him.(y) 


•SECTION  XII.  [    *H9    ] 

or  LBGAL  AND  BQXTITABLB  CHABOXS. 

A  GHABGs  of  a  legacy  on  land  devised  is  sometimes  a  charge  at  law, 
and  sometimes  a  charge  in  equity  onlr/.{z) 

It  is  a  charge  at  iaw,  if,  on  non-payment  of  the  legacy,  possession  of 
the  land  may  be  recovered  from  the  devisee  by  an  action  of  ejectment  ;(a) 
as  when  the  land  is  devised  on  condition  to  pay  a  legacy,  and  the  devise 
is  a  condition  and  not  a  limitation,  and,  on  non-payment,  an  ejectment 
may  be  brought  by  the  testator's  heir  at  law;(A)  or  when  the  land  is 
devised  to  one  of  two  co-heiresses  of  the  testator,  and  the  devise  is  not 
a  condition  but  a  limitation,  and,  on  non-payment,  an  ejectment  may,  for 
a  moiety  of  the  land,  be  brought  by  the  co-heir  to  whom  the  land  is  not 
devised ;(c)  or  when  the  land  is  Borough  English,  descendible  to  the 
youngest  son,  and  is  devised  to  the  testator's  eldest  son  and  heir  at  law, 
and  the  devise  is  not  a  condition  but  a  limitation,  and,  on  non-payment, 
an  ejectment  may  be  brought  by  the  heir  in  Borough  English  ;(cf)  or 
when  the  land  is  devised  on  condition  to  pay  the  legacy,  and  a  right  of 
entry  given  to  the  legatee  makes  the  devise  a  limitation,  and,  on  non- 
pajrment,  entitles  the  legatee  to  bring  an  ejectment  ;(e)  or  when  the  legacy 
is  bequeathed  out  of  personal  estate,  and  land  devised  is,  as  an  auxiliary 
fand  in  aid  of  the  personalty,  charged  with  the  payment  of  it,  and  a  right 
to  enter,  and  to  hold  until  payment,  is  given  to  the  legatee.  (/) 

A  legacy  charged  on  land  seems  also  to  be  a  charge  at  law,  if  the  le- 

Sitee  can  support  an  action  of  debt  against  the  terre-tenant  for  the  money, 
olt,  C.  J.,  is  reported  to  have  said — *'If  *money  be  devised  ^    ^^^^    ^ 
out  of  lands,  sure  the  devisee  may  have  debt  against  the  ^  ^ 

owner  of  the  land  for  the  money,  upon  the  statute  32  Henry  VIII.,  of 
wills;  for  wherever  a  statute  enacts  any  thing,  or  prohibits  any  thing,  for 
the  advantage  of  any  person,  that  person  shall  have  remedy  to  recover 
the  advantage  given  him,  or  to  have  satisfaction  for  the  injury  done  him 

(jc)  3  Bro.  C.  C.  19.  (c)  TuiwUll  ▼.  Brachen,  Amb.  167,   1 

(y)  Newman  t.  Kent,  1  Mer.  240.  Bro.  C.  C.  124,  n. 

(z)   1  Atk.  888;  8  Atk.  322.  (rf)  Wellock  ▼.Hammond, Cro.  Blw. 204, 

(a)  Emee  ▼.  Hancock,  2  Atk.  508 ;  Shei^  8  Co.  20  b. 

flMB  ▼•   CoUina,  8  Atk.  322 ;  Gogelman  ▼.  (e)  Emea  ▼.  Hancock,  2  Atk.  507 ;  Em- 

I>iiport,  1  Weat  Caa.  T.  Hardw.  579.  brey  ▼.  Martin,  Amb.  230  f  Manning  ▼.  Her- 

(»)  fiodgaon  ▼•  Bawaon,  i  Vea.  47.  bert,  ib.  575. 

'  (/)  Sherman  ▼.  CoUina,  8  Atk.  319, 822. 
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contrary  to  law,  by  the  same  itatate;  for  it  would  be  a  fine  thing  to  make 
a  law  by  which  one  has  a  right,  bat  no  remedy  but  in  equity;  and  the 
action  must  be  against  the  terre-tenanf  (^)  On  this  opinion  Lord  £1- 
lenborough  has  made  Ihe  observation, — <<Tbat  in  the  case  of  a  legacy 
payable  out  of  land,  unless  the  legatee  had  his  remedy  by  action  of  debt, 
founded  on  the  statute,  he  would  be  wholly  without  remedy  in  the  Courts 
of  Common  Law.''(A) 

A  charge  of  a  legacy  seems  to  be  merely  equitable^  or  a  charge  only 
in  equity^  when,  on  non-payment  of  the  money,  the  legatee  has  no 
remedy  except  in  a  Court  of  Equity  .r^)  ,  An  example  of  an  equitable 
charge  seems  to  be  furnished  by  a  case,  m  which  an  equity  of  redemption 
in  fee  of  an  advowson  in  gross  was  devised  on  condition  to  pay  a  legacy, 
and  the  devisee  of  the  advowson  died  in  the  lifetime  of  the  testator,  {j) 
And  if  a  reversion  in  fee,  expectant  on  an  estate  for  life,  is  devised  to 
the  testator's  heir  at  law,  on  condition  to  pay  a  legacy,  such  legacy  is, 
during  the  life  of  the  tenant  for  life,  an  equitable  charge  only.(A;)  If  land 
is  devised  to  A.  in  fee,  on  condition  to  pay  certain  legacies,  and,  by  a 
right  of  entry  given  to  the  legatees,  the  devise  is  made  a  conditional 
limitation,  and  A.  dies  in  the  testator's  lifetime;  here,  although  the  devise 
to  A.  lapses  in  favour  of  the  testator's  heir  at  law,  yet,  if  the  legacies  are 
not  now  a  charge  on  the  land  at  law,  they  are,  it  is  decided,  in  equity^ 
and  a  Court  of  Equity  will  decree  the  heir  to  pay  them.(/) 


[    •Igl    ]  •SECTION  XIII. 

OF  THS  FAILUaX  OF  REAL  ESTATE  CHARaED  WITH  LSOACIBS. 

Real  estate  charged  with  legacies  may  fail  to  pay  them, 

1.  When  the  testator's  personalty  is  charged  on  failure  of  that  real 
fund;  and 

2.  When  the  real  estate  alone  is  charged. 

1.  Legacies  charged  on  land,  made  the  first  fund  liable  to  pay  them, 
have,  on  the  intention  collected  from  the  whole  will  taken  together,  been 
held  to  be  payable  out  of  the  testator's  personal  property,  as  an  auxiliary 
fund  in  aid  of  the  real  estate,  partly  failing  to  pay  them.(m) 

When  legacies  charged  on  land  are  meant  to  be,  what  m  the  Civil  Law 
are  called  demonstrative  legacies,  the  legatees  may,  on  failure  of  the 
land,  be  entitled  to  be  paid  out  of  the  testator's  personal  assets.(n)  A 
demonstrative  legacy  seems  to  be  a  general  legacy  of  this  kind;  namely, 
one  that  is  payable  first  from  a  particular  fund,  to  which  the  testator 
points  as  the  first  security  to  pay  it,  and  which  legacy,  failing  this 

(jp)  6  Mod.  S6 ;    8  Lord  RaTin.  937;  8  (Jb)  Bacon  t.  CloA,  Pwc.  Ch.  600,  1  P. 

Salk.  416 ;  Caik  T.  Holt,  419.  W.  478. 

(A)  4  M.  &  S.  119.  (A  Wiggo  T.  Wiggf,  1  Wert  Cwm.  T. 

(0  Sherman  t.  Collini.  8  Atk.  328.  Hudw.  677, 1  Atk.  888. 

Ij)  Webb  T.  SnltoD,Nele.  176.    Seeelw  (m)  Strode  t.  EUul  Neb.  808;  WfaiJev 

Hills  ▼.  Wirley,  8  AU.  607,  and  Oke  ▼»  t.  Coz,  8  £q.  Caa.  Abr.  649. 

Heath,  I  Ve^  135, 141 .  («)  Fowlar  t.  WiUoQgfabj,  8  8im.  &  8c. 
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fleearity,  is  payable  out  of  the  testator's  general  personal  a8set8.(o)  An 
example  of  a  demonstrative  legacy  is,  a  sum  of  money  bequeathed^  and 
to  pay  which  a  particular  debt  owing  to  the  testator,  as  on  bond,  is  in  the 
will  pointed  at  as  the  first  security  or  fund  for  the  purpose;  and,  failing 
this  fand,  as  by  payment  of  the  debt  in  the  testator's  lifetime,  or  by  the 
iDflolyeaey  of  the  debtor  after  the  testator's  death,  the  legacy  so  secured 
by  the  debt  is  payable  out  of  the  general  personal  assets  of  the  testa* 
tor.(p)  A  legacy  of  a  sum,  that  is  the  full  amount  of  the  debt,  may  be 
demonstrative  ;(9)  and  so  may  a  legacy  of  a  sum  less  than  the  debt,  or  of 
a8umoat*of  it.(r)  When,  however,  the  full  amount  of  a  ^  ^.^^  -. 
debt  is  bequeathed,  the  terms  of  the  bequest  are  often  held  I-  -* 

to  make  the  legacy  specific.(«)  And  it  may  be  specific,  although  in  the 
bequest  the  sum  of  money,  which  constitutes  the  debt,  is  expressly 
Damed.(/)  A  legacy  of  a  sum  of  money  out  of  a  debt  may  also  be  speci- 
fic.(u)  Between  the  two  kinds  of  legacy,  specific  and  demonstrative, 
the  distinction  is  extremely  important.  For  when'  a  debt,  or  part  of  a 
debt,  is  beqaes^hed,  and  the  legacy  is  construed  to  be  specific,  here,  aU 
though,  by  some  circumstances  which  afiect  the  debt,  the  legacy  may  not 
be  construed  to  be  adeemed,(v)  yet  if  the  money  owed,  and  so  specifically 
bequeathed,  is,  either  by  the  voluntary  act  of  the  debtor,  or  by  demand 
or  compulsion  from  the  te8tator,(ur)  paid  in  the  testator^s  life-time,  by 
this  payment  the  legacy  is  adeemed  ;(2f)  and  if  the  debt  was  paid  by  de- 
mand or  compulsion,  a  Court  of  Equity  will  not  look  at  the  intention 
with  which  it  wzs  called  in,  but  simply  inquires  if  the  legacy  is  specific, 
and  if  it  is,  construes  it  to  be  adeemed  by  such  payment  of  the  debt.(y) 
In  the  case  of  a  demonstrative  legacy,  although  the  fpnd  pointed  at  as  a 
security  to  pay  it  &ils,  as  where  *th]S  security  is  a  debt  p  ^^^^  1 
which  in  the  life-time  of  the  testator  is  paid,  and  paid  either  *-  -■ 

by  the  voluntary  act  of  the  debtor,  or  by  demjmd  or  compulsion  from  the 
te8tator,(2r)  yet^  notwithstanding  this  failure  of  the  security,  the  legacy 

(•)  %  Bio.  C.   C.  109 ;  4  Yes.  S66  ;  8        («)  A  distinction  once  existed  between  a 

Bm,  k  St  358.  Tolantarj  and  oompnlsory  payment    Earl  of 

Ip)  Pawlef  e  eajse,  T.Rajm.  835 ;  Boberts  Thomond  t.  Barl  of  Sufiblk,  1  P.  W.  464 1 

r.  Pocock,  4  Vea.  160.  Crockat  t.  Crocket,  %  P.  W.  166 ;  Rider  t. 

Iq)  Pawlet'a  case,  above.    See  also  Le  Wager,  ib.,  331 }   Ashton  y.  Ashton,  3  P. 

Criee  ▼.  Pinch,  3  Mer.  60.  W.  385  ;  Partridge  v.   Partridge,  Gas.  T. 

(p)  Theobttl  ▼.  Wynn,  and  Sqnibb  t.  Chi-  Talb.  238 ;  Birch  ▼.  Baker,  Mos.  375;  Hamb- 

chabj,  dted  in  PawUrf  a  case^  T.  Raym.  335f  ling  ▼.  Lister,  Amb.  401 ;  Lawson  t.  Stitch, 

SwilB  V.  Blaeket,  1  P.  W.  779 ;  Ford  ▼.  1  Atk.  508,  1   West  Cas.  T.  Hardw.  326 ; 

Fkoitng^  3  Stra.  823,  2  P.  W.  469,  1  Eq.  Drinkwater  t.  Falconer,  2  Yes.  624 ;  Cole- 

Cis.  Abr.  302 ;  Ellis  ▼.  Walker,  Amb.  310  $  man  y.  Coleman,  2  Yes.  jan.  640.    But  this 

Boberts  y.  Pooock,  4  Yea.  160.  distinction  seems  to  be  now  exploded.    Ash- 

(i)  Locd  Caatleton  y.  Lord  Fanshaw,  1  burner  y.  Macgnire,  2  Bro.  C.  C.  110;  Innee 

Ef.  Caa.  Abr.  398,  cited  4  Yea.  566  ;  Ash-  y.  Johnson,  4  Yes.  574. 
burner  y.  Macgaire,  2  Bro.  C.  C.  108 ;  Stan-        (x)  Ashbumer  y.  Macgnire,  2  Bro.  C.  C. 

1^  y.  Potter,  2  Cos,  180<  Chaworth y.Beech,  1 10;  SUnley  y.  Potter,  2  Cox,  180 ;  Hum- 

4  Yea.  556 ;  Innes  y.  Johnson,  ib.  668.  phreys  y.  Humphreys,  ib.  184, 186 ;  Badrick 

(I)  Ashbomer  ▼.  Macgnire,  2  Bro.  C.  0.  y.  Steyens,  3  Bro.  C*  C.  431 ;  Fryer  y.  Mor- 

106,  111;  Stanley  y.  Potter,  2  Cox,  180;  ris,  9  Yes.  360.    These  cases  appear  to oyer- 

Chaworth  t.  Beecb^  4  Yea.  665.  rule  Hambling  y.  Lister,  Amb.  401,  dted 

(«)  Hambling  ▼.  Lister,  Amb.  401 ;  Bad«  from  Reg.  B.  13  Yes.  836. 
lick y.  Sieyena,  3  Bin.  C.  C.  431 .    See  Smith        (y)  Stanley  y.  Potter,  2  Cox,  180;  Barker 

y.  Filxgerald,  8  Yea.  dc  B.  6.  T.  Rayner,  5  Madd.  217,  218. 

(v)  Ashbumer'y.  Macgnire,  2  Bro.  C.  C.        (z)  Attorney  General  y.  Paikin,  Amb. 

106;  Coleman  ▼.  Coleman,  2  Yes.  jon.,  639,  569 ;  Aahbamer  y.  Maeguire,  2  Bro.  C.  C. 

cilsd  4  Yea.  574.  110. 
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is  not  lost  to  the  legatee,  but  is  payable  to  him  out  of  the  testator's  gene- 
ral personal  assets.^a) 

In  Fowler  v.  WiUoughby,  a  person,  who  had  contracted  for  the  pur- 
chase of  an  estate,  by  his  will  gave  to  trustees  a  sum  of  1400/.,  to  be 
raised  by  the  sale  of  that  estate,  describing  it  as  the  estate  which  he  had 
lately  purchased  of  Mr.  F. ;  upon  trust  to  place  the  1400/.  out  upon 
good  security;  and,  out  of  the  interest  thence  arising,  to  maintain  and 
educate  his  grandson,  J.  F.,  until  he  should  attain  the  age  of  twenty-one 
years ^  and  when  he  should  attain  that  age,  he  willed  that  his  grandson 
should  receive  800/.  as  his  share  of  the  1400/.  And  he  gave  to  his 
grandson  T.  F.,  when  he  should  attain  the  age  of  twenty-one  years,  the 
remaining  sum  of  600/.,  and  all  the  interest  and  profits  which  should 
have  arisen  from  the  1400/.,  over  and  above  the  maintenance  and  educa- 
tion of  his  grandson,  J.  F.  And  he  gave  all  the  residue  of  his  personal 
estate  to  his  son,  T.  W.,  whom  he  appointed  sole  executor  of  his  will. 
After  the  testator's  death,  it  was  found  that  the  contract  for  purchase 
could  not  be  enforced  against  his  assets;  and  it  then  became  a  question 
whether  the  legacy  to  J.  F.  could  take  effect,  although  it  could  not  be 
raised  in  the  manner  directed  by  the  testator.  Sir  J.  Leach  decreed  the 
legacy  to  be  paid  out  of  the  testator's  general  estate;  stating  that  this  was 
neither  a  legatum  nominiSf  nor  a  legatum  debitiy  but  a  pecuniary  legacy 
with  a  particular  security,  which  in  the  Civil  Law  was  termed  a  demon- 
strative legacy,  and  that  our  law  followed  the  Civil  Law  in  giving  effect 
to  such  a  legacy,  where  the  particular  security  intended  by  the  testator 
happened  to  fail.(d) 

r  *124  1  *^*  When  legacies  are  not  demonstrative,  and  real  estate 
*-  -■  alone  is  charged  with  them,  then  if  this  fund  partly  or  wholly 

fails,  the  legatees  are  not  entitled  to  be  paid  out  of  the  testator's  personal 
assets,  {c)  Accordingly  it  is  said,  <^  If  a  man  gives  a  legacy,  and  chargeth 
it  upon  Black  Acre;  altlrough  this  be  not  sufficient  to  answer  the  full 
value  of  the  legacy,  yet  it  shall  not  be  charged  upon  the  personal  es- 
tate ."(rf)  And  in  Colchester  v.  Lord  Stamford  it  was  said  by  Trevor, 
<<  If  a  man  hath  two  daughters,  and  deviseth  to  one  1000/.  out  of  his 
real  estate,  and  to  another  1000/.  out  of  his  personal  estate,  there  if  the 
real  estate  be  evicted,  that  legacy  is  lost,  and  shall  never  come  into  an 
average  with  the  other  upon  the  personal  estate,  "(e) 

In  Gittins  v.  Steele,  a  legacy  of  7000/.  was  charged  on  certain  free- 
hold and  leasehold  estates,  which  the  testator  devised  in  trust  for  sale, 
and  in  trust  to  pay  that  legacy  out  of  the  purchase-money.  After  making 
his  will,  the  testator  sold  some  of  the  estates;  and  the  money  produced 
by  a  sale  of  the  remainder,  was  insufficient  to  satisfy  the  legacy  of  7000Z. 
And  Lord  Eldon,  on  the  intention  to  be  collected  from  tfle  whole  will 
taken  together,  decided  that  the  testator's  general  personal  estate  was 

(a)  Pawlet^s  case,  T.  Raym.  886;  Savile  {b)  S  Sim.  &  8t  854. 

T.  Blacket,  1  P.  W.  779 ;  Orme  ▼.  Smith,  1  (e)  Araald  ▼.  Amald,  1  Bro.  C.  C.  401 ; 

Eq.  Cas.  Abr.  802,  Gilb.  Eq.  Rap.  82,  2  Biydgea  ▼.  PhiUipa,  6  Vaa.  671  ,•  Gittuia  ▼. 

Vera.  681 ;  Roberta  ▼.  Pocock,  4  Yea.  150.  Steele,  1  Swanat.  29,  80.    See  alao  Amoa* 

See  Ukewiae  Pettiward  ▼.  Pettiward,  Gas.  T.  baiy  t.  Brown,  1  Vea.  482 ;   Sporway  t. 

Finch,   152;  Attorney  General  ▼.   Paikin,  Glynn,  .9  Yea.  488;  and  Hancoz  t.  Abbey» 

Amb.  568,  cited  2  Bro.  G.  G.  113,  2  Gox,  11  Yea.  186. 

182,  %  Yes.  Jan.  640,  and  4  Yea.  566 ;  alao  (^2  Fieem.  22,  Ca.  21. 

Goleman  ▼.  Goleman,  2  Yea.  jnn.  689,  and  (e)  2  Fnem.  124. 
Le  Grioe  ▼.  Finch,  8  Mer.  50, 
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not  Bobjeet  to  pay  it  <<  Entertaioingi"  aaid  bis  Lordship,  <*  no  doubt 
that  the  intention  of  the  testator  has  b^n  frustrated  by  a  subsequent  sale 
of  a  part  of  his  estates,  I  am  not  authorized  to  advert  to  that  fact  as  affect- 
ing the  construction  of  the  will.  I  am  bound,  as  a  judge,  to  assume, 
thiut  the  testator  supposed  that  he  should  leave,  at  his  decease,  freehold 
and  leasehold  estates  sufficient  for  the  payment  of  the  legacy  of  7000/. ; 
and  I  protest  against  being  understood  to  give  my  judgment  on  the  ground 
of  the  subsequent  sale.  My  duty  is,  to  apply  the  funds  which  at  his 
death  are  applicable,  by  the  operation  of  the  will,  to  the  payment  of  this 
legaey.  If  they  are  insufficient,  the  Court,  whatever  may  be  the  hard- 
ship of  the  case,  cannot  supply  other  funds."(/) 


•SECTION  XIV.  [    *125    ] 

OF  THK  SniKIVG  OF  A  LXOACT   INTO  THE   INHEBXTANCB,  ON  THE  DEATH 
OF  THE  LXOATES  BSFOBE  THE  TIMS  OF  FATMBNT. 

When,  oat  of  personal  estate,  (which  includes  leaseholds  for  years},( j^) 
a  legacy  is  bequeathed  to  A.;  it  is  given  to  him  on  a  condition  prece- 
dent, if  the  bequest  is  to  him  at  the  age  of  twenty-one, (A)  or  to  him  if,(») 
or  wheD,(y)  or  as  soon  as,(Ar)  he  attains  twenty-one.  And,  because  these 
expressions,  or  the  like  terms  of  contingency,  create  a  condition  prece- 
dent, if  A.  dies  before  the  age  of  twenty-one,  his  legacy  will  sink  into 
the  estate,  and  will  not  pass  to  his  personal  representative.(/)  But  in 
these  cases  the  legacy  will  not  sink  into  the  estate,  and,  on  A.'s  death 
before  twenty-one,  will  go  to  his  personal  representative,  if  the  context 
of  the  bequest  qudifies  ttie  condition,  and  makes  the  legacy  vested  before 
his  death,  (fn) 

It,  out  of  personal  estate,  a  legacy  is  bequeathed  to  A.  at  a  future  day, 
as  to  A.  at  his  age  of  twenty-one,  or  when  he  attains  twenty-one,  with 
interest  until  that  time,  the  bequest  of  interest  is  evidence  that  the  legacy 
is  intended  to  be  a  present  gift,  to  be  paid  hereafter,  and  the  legacy  is 
interpreted  to  be  vested  at  the  death  of  the  testator,(n)  unless  clearly  in- 
tended to  be  contingent,  ^notwithstanding  the  bequest  of  r  «ioa  i 
interest  (o)    There  is,  however,  a  distinction  between  in-  l-        "'J 

(/)  1  Swanst  S4.  1  Yes.   118;   Uanson  ▼.  Graham,   6   Yes. 

M  AtkiJDa  ▼.  Hiooocks,  1  Atk.  500;  Yates  239. 

▼.  Fettiidace,   1  Ld.  Bajm.  508,  12  Mod.        (ft)  Clobberie'a  case,  2  Yeotr.  342 ;  Lam- 

S76.  peo  ▼.  Clowbery,  or  Cloberry  ▼.  Lampen,  S. 

(&)  Clol>berie'scaae,2Yentr.342;0]ialow  C,  2  Ch.  Cas.   155,  2  Freen.  24 ;  Anon. 

▼.  Sooth,  1  £4.  Ces.  Abr.  295,  Ca.  6,  cited  Skinn.  147 ;  Stapleton  ▼.  Gbeales,  or  Cheele, 

3  Bro.    C.   C.  473;    Stapleton  ▼.  Cheales,  Prec  Cb.  317,2  Yern.  673;  HoaUiT.Hoath, 

Piee.  Ch.  317,  cited  6  Yee.  245  ;  Fonereau  2  Bro.  C.  C.  3 ;  Hanion  t.  Grabaoi,  6  Yes, 

▼.  Fonereau,  3  Atk.  645,  1  Yes.  118.  239.    See  also  Collins  t.  Metcalfe,  1  Yern. 

(0  Prec  Oh.  318  ;  6  Yes.  245.  462;  Walcott  ▼.  Hall,  2  Bro.  C.  C.  305; 

(j)  Prec.  Ch.  818 ;  6  Yes.  245 ;  Anon.  1  Dodson  ▼.  Hay,  3  Bro.  C.  C.  404 ;  Booth  ▼. 

Fracm.  420,  Ca.  659.    On  the  words  *  when'  Booth,  4  Yes.  399 ;  and  Jones  t.  Mackilwain, 

and  <U;' see  6  Yee.  243—249,  9  Yes.  230«.  1  Russ.  220;  also  Neale  v.  Willis,   Bam. 

aod  3  Bro.  C.  C.  473.  Ch.  Rep.  43. 

(k^  Knight  T.  Knight,  2  Sim.  A  St.  490.         (e)  Batsford    t.  Kebbell,  3   Yes.  363 ; 

(i)  Authoritiee  in  the  last  foar  notes.  Knight  ▼<  Knight,  2  Sim.  6c  St  490. 
(as)  Foneraaa  ▼•  Fonereau,  8  Atk.  645, 

l2 


86  HAM  ON  ASSBTSy  DSBT8  AHD  IVCUMiaUKOBS. 

terest  and  maintenance;  for  notwithstanding  a  beqaest  of  maintenance 
until  A.  is  of  age,  the  legacy  will  continue  to  be  contingent  until  he 
attains  twenty^one,  unless  there  is  farther  evidence  in  the  will  to  make  it 
yested  before.  ( p) 

It  is  important  to  distinguish  between  a  legacy  contingent  until  a  future 
day,  and  a  legacy  not  payable  until  a  future  day.  Tne  latter  may  be 
yested  at  the  death  of  the  testator,  although  to  be  paid  hereafter.  If,  out 
of  personal  estate,  a  legacy  is  bequeathed  to  A.,  to  be  paid  at  a  future 
period,  as  to  A.,  to  be  paid  at  the  age  of  twenty-one, (9)  or  to  A.,  to  be  paid 
when  he  attains  twenty-one, (r)  or  to  A.,  to  be  paid  at  the  death  of  a  third 
party,  to  whom  a  preceding  life  estate  in  the  property  is  bequeathed ;(#) 
in  these,  and  similar(/)  cases,  the  legacy  of  A.  will  be  yested  at  the  death 
of  the  testator,  unless  there  are  farther  words  in  the  will  to  make  it  con- 
tingent. 

The  distinction  noticed  between  a  legacy  bequeathed  on  a  condition 
precedent,  and  a  legacy  yested  presently,  and  to  be  paid  hereafter,  is  thus 
stated  in  Clobberie's  case,  the  leading  authority  on  this  point — ^  If  money 
be  bequeathed  to  one  at  his  age  of  twenty-one  years;  if  he  dies  before 
that  age  the  money  is  lost  On  the  other  side,  if  money  be  giyen  to  one, 
to  be  paid  at  the  age  of  twenty-one  years;  there,  if  the  party  dies  before, 
it  shall  go  to  the  executors.'^(u)    . 

r  ^^Qj  1  ^Ify  out  of  land,(t;)  a  legacy  is  bequeathed  to  A.  on  a  con* 
^  ^  tingency,  as  to  A.  at  his  age  of  twenty-one;  if  A.  dies  be- 

fore the  contingent  event  takes  place^  as  before  his  age  of  twenty-one, 
the  legacy  will  sink  into  the  land,  for  the  benefit  of  the  heir,  naiua  or 
faciiiSy(w)  and  will  not  pass  to  A.'s  personal  representative,  (d?)  And  if, 
out  of  land,  a  legacy  is  bequeathed  to  A.,  to  be  paid  at  a  certain  age,  as 
to  A.,  to  be  paid  at  twenty-one;  if  A.  dies  before  the  time  of  payment, 
the  legacy  will  here  likewise  sink  into  the  land  for  the  benefit  of  the 
heir.(y)     And  whether  the  legacy  is  given  to  A.  at  twenty-one,  or  to  A. 

ip)  Pulsford  ▼.  Hanter,  3  Bro.  C.  C.  416;  4  Vei.  408 ;  Dodfon  ▼.  Hay,  3  Bro.  C.  C. 

Hanson  y.  Graham,  6  V«i.  249.    See  also  1  404.    See  also  Neale  t.  Willis,  Banu  Gh. 

Atk.  501,  and  Harrison  t.  Backle,  1  Stra.  Rep.  43. 

338.  (u)  2  Ventr.  342 ;  on  which  distiDCtioo, 

(q)  Clobberie's  case,  2  Ventr.  342 ;  Anon,  see  also  2  Vera.  417  ;  2  P.  W.  612;  1  Atk. 

IFreem.  430;  Anon.  2  Freem.  64 ;  Chester  501,   512;  2  Ves.  363;  1    West  Cas.  T. 

T.  Painter,  2  P.  W.  335 ;  Laandy  ▼.  Wil-  Hardw.  701 ;  1  Bro.  C.  C.  123,  3  Ves.  543  ; 

liams,  ib.  478 ;  Roden  ▼.  Smith,  Ambl.  588;  5  Ves.  513 ;  6  Ves.  245 ;  and  9  Ves.  330. 

Walcott  ▼.  Hall,  2  Bro.  C.  C.  305 ;  Bolger  (v)  By  land  is  here  meant  real  estate  (I 

▼.  Mackell,  5  Ves.  509.  Atk.  503;  1  West  Cas.  T.  Hardw.  701 ;  2 

(r)  May  t.  Wood,  3  Bro.  C.  C.  471;  P.  W.  610;  2  Ld.  Raym.  937;  6  Ves.  513,) 

Anon.  2  Fraem.  89.  which  excludes  leaseholds  for  years.    Yet  if 

(«)  Corbett  ▼.  Palmer,  2  Eq.  Cas.  Abr.  a  term  of  yean  is  created  oat  of  the  inherit- 

548,  and   544,  in  marg.}  Hatch  ▼.  Mills,  1  ance,  in  tmst  to  raise  a  sam  of  money,  this 

Eden,  342;  Weedon  ▼.  Fell,  2  Atk.  123;  money  is  payable  out  of  land,  or  real  estete. 

Monkhouse  t.   Holme,  1  Bro.   C.  C.  298;  Bondv.  Brown,  2  Ch.  Cas.  165;  Lady  Paw* 

Benyon  ▼.  Maddison,  2  Bro.  C.  C.  75;  Scar-  lett  ▼.  Lord  Pawlett,  1  Vem.  321.    See  also 

field  ▼.  Howes,  3  Bro.  C.  C.  90;  Moles-  2  Freem.  244,  245. 

worth  V.  Molesworth,  3  Bro.  C.  C.  6,  4  Bro.  (w)  2  P.  W.  277,  610;  I  Atk.  486 ;  S 

C  C.  408;  Roeback  t.  Dean,  4  Bro.  C.  C.  Ves.'  207. 

403 ;  Skey  ▼.  Barnes,  3  Mer.  835.     See  also  (x)  On  legacies  by  a  father  to  hit  child, 

Stargess  ▼.  Pearson.  4  Madd.  411,  and  Mait-  Taylor  ▼.  Wood,  Nels.  193 ;  Carter  ▼.  Blel- 

land  ▼.  Chalie,  6  Madd.  243.  soe,  Prec.  Ch.  267,  Gilb.  Eq.  Rep.  11;  Smith 

(0  Bro.  Abr.  tit  Devise,  pi.  27 ;  Rowley  y.  Avery,  1  Eq^  Cas.  Abr.  269 ;  Phipps  ▼. 

V.  Lancaster,  2  Ch.  Rep.  25 ;  Lane  ▼.  Goodge,  Lord  Mulgrave,  3  Ves.  613. 

9  Ves.  225 ;  Love  v.  L'Estrange,  5  Bro.  P.  (y)  On  legacies  by  a  father  to  his  child, 

C.  ed.  TomL  59,  dted  3  Bro.  C.  C.  472,  and  Smith  t.  Smith,  2  yem.  92  $  Yates  v.  Fetti- 
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to  be  paid  at  twenty^onei  it  seems  to  be  dear  that,  notwithstandiog  in- 
terest is  bequeathed  to  be  paid  during  the  contingency,  the  legacy  will 
sink  into  the  land,  if  A.  dies  under  age.(z) 

When  a  legacy  eiven  by  a  father  to  his  child,  and  made  payable  out  of 
land,  18  bequeathed  to  the  child  at  a  certain  age,  or  to  *hiro,  p  ^.^p  - 
to  be  paid  at  a  certain  age,  as  at  the  age  of  twenty-one,  a  I-  ^ 

Court  of  Equity,  in  interpreting  this  bequest,  concludes  that  the  parent 
thou^t  that,  if  Uie  child  did  not  live  till  such  time,  it  would  not  want 
its  portion  or  legacy.  And  the  like  interpretation  is  extended  to  legacies 
to  strangers.  But  when  a  legacy  is  bequeathed  to  a  person,  to  be  paid 
at  a  future  day,  and  the  mind  of  the  testator  appears  to  be  free  from  the 
thought,  that  the  legatee  will  not  want  the  legacy,  if  he  dies  before  the 
time  of  payment,  then,  unless  by  the  context  a  future  gift  appears  clearly 
to  be  intended,  the  bequest  is  interpreted  to  mean  a  present  gift,  to  be 
paid  hereafter,  and  the  payment  of  which  is  postponed  for  the  conveni- 
ence of  the  estate,  or  for  some  other  reason  apparent  in  the  mind  of  the 
testator;  and,  in  these  cases,  the  legacy  may  not  sink  into  the  land,  al- 
thougli  the  legatee  dies  before  the  time  of  payment  arrives.(a)  Accord- 
ingly, in  the  authorities  referred  to  in  the  margin,  a  lesacv  has  been  held 
not  to  sink  into  the  land,  although  the  legatee  died  berore  the  time  of 
payment;(£)  and,  in  other  instances,  where  the  legacies  were  payable 
withio,  or  at  the  end  of  a  year,  or  other  appointed  period,  after  the  death 
of  the  teststor  himse]f,(c)  or  of  a  devisee  for  life  of  the  property.((/) 

When  a  legacy  is  bequeathed  to  A.,  to  be  paid  at  a  day  to  ^    «.  ^o    i 
*come,  as  at  the  age  of  twenty-one  years,  and  is  payable  out  ^  ^ 

pboe^orPhettiplaoe,  SYen.  416,  PrecCh.  Rep.  8S7,  citad  3  Atk.  331;  Shenpan  t. 

140,  1  Ld.  Raym.  608 ;  Jenningi  ▼.  Looki,  CoIUdb,  3  Atk.  819 ;   Manning  ▼.  Harbart, 

S  P.  W.  276 ;  Boycot  ▼.  Cotton,  1  Atk.  652,  Ambl.  676 ;  on  which  caia,  sea  Belt's  8ap« 

556, 1  Weat  Caa.  T.  Hardw.  620 ;  Rich  ▼.  plem.  to  Yes.  p.  38 ;  Bayley  ▼.  Bishop,  9 

WUaon,  Moa.  68 ;  Old  ▼.  Ord.  2  Dick.  439;  Yes.  6.    On  legadaa  by  a  grandfather  to  hia 

Harriaon  ▼.  Naylor,  3  Cox,  347, 8  Bro.  C.  C.  grandchild,  Emea  t.  Hancock,  3  Atk.  607 ; 

108.    Go  legaciea  to  a  stranger,  Gawler  t.  Embray  t.  Martin,  Ambl.  230 ;  Embry  t. 

8taadennck»  3  Cox,  15.    That  it  is  a  general  Marly n,  S.  C,  1  Kenyon,  77.    On  legaciea 

nde,  that  a  legacy  payable  ont  of  land  will  to  strangers,  Strickland  ▼.  Oarnet,  3  Ch.Rep. 

■nk  into  the  inheritance,  if  the  legatee  diea  97;  Hutchins  ▼•  Foy,  Com.  716,  cited  1  Yes. 

bcfine  the  time  of  payment,  see  3  Atk.  331,  47.    TansUU  ▼.  Braehen,  Ambl.  167 ;  Clark 

and  Attorney  General  ▼.  Milnar,  lb.  113,  and  ▼.  Rosa,  2  Dick.  629,  1  Bro.  C.  C.  121,  n.; 

in  which  caae  Forteacne,  M.  R.,  sayB,«'With  Dawson  ▼.  Killet,  1  Bro.  C.  C.  119 ;  Mason 

regard  to  children'a  portions,  the  rule  of  the  ▼.  Marshall,  stated  ib.  122 ;  Molesworth  ▼. 

Coort  haa  been,  that  where  the  child  diea  be-  Molesworth,  3   Bro.  C.  0.  6,  4  Bro.  C.  C. 

fova  it  becomea  payable,  it  shall  aink  into  the  408. 

land.     And  if  the  rule  is,  that  a  legacy  oat        (c)  On  legacies  by  a  father  to  his  child, 

of  land,  given  aa  a  portion  to  a  child,  who  Cowper  y.  8cott.  3  P.  W.  119  ;  Wilson  ▼. 

diea  heSate  the  contingency  happens,  shall  go  Spencer,  ib.  172.    See  Webb  ▼.  Webb^  Bam. 

to  the  heir,  and  not  to  the  representative  of  Ch.  Rep.  86. 

the  child,  I  think  it  is  much  stronger  where        (d)  On  legades  by  a  father  to  his  child, 

the  legacy  ia  f^ven  to  a  stranger  payable  ont  Pawsey  y.  Edgar,  2  Dick.  631,  1  Bro.  C.  C. 

ofland."     Ib.  116.  192,  n.;  Godwin  v.  Monday,  I  Bro.  C.  C. 

(x)  On  legacies  by  a  &ther  to  his  child,  191 ;  Fry  ▼.  Fry,  stated  ib.  193 ;  Thompson 

Carter  ▼.  Bletaoe,  Rich  y.  Wilson,  and  Boycot  y.  Dow,  ib.  1 93,  n.;  Morgan  y .  Gardiner,  ib^ 

y.  Cotton,  above.    On  legaciea  to  a  atranger,  n.    On  legacies  to  strangers,  Hodgson  v. 

Gawler  y.  Standerwick,  above.  Rawson,  1  Yea.  44 ;  Jeale  v.  Tichener,  Ambl. 

(a)  3  P.  W.  377 ;  3  P.  W.  174 ;  2  Atk.  703,  1  Bro.  C  C.  120,  n..  Seal  v.  Tichener, 

128;  Bam.    Ch.  Rep.  839;  8   Atk.  331;  S.  C,  3  Dick.  444.    And  see  Hall  v.  Terry, 

AmU.  676 ;  1  Bro.  C.  C.  133, 134,  193.  1  Atk.  603,  I   Weat  Gas.  T.  Hardw.  600, 

(5)  On  legaciea  ^  a  fiither  to  his  child,  cited  1  Yes.  48,  and  I  Bro.  C.  C.  194.    See 

Lowtbar  v.  Condon,  3  Atk.  137,  Bam.  Ch.  likewiM  Weedon  v.  FeU,  3  Atk.  133. 
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of  personal  estate,  and  out  of,  as  an  auxiliary  fund,  the  testator's  real 
estate;  here,  if  the  legatee  dies  before  the  day  of  payment,  the  charge 
on  the  land,  or  other  real  estate,  sinks  into  the  inheritance,  but  the  legacy 
still  continues  to  be  payable  out  of  the  testator's  personal  estate.(e) 


SECTION  XV. 

MISCSIJ.AKXOUS  POINTS  OF  THE  GSNBRAL  SUBJECT. 

Unless  a  contrary  intention  appears  in  the  will,  a  charge  of  legacies 
on  land  authorizes  a  Court  of  Equity  to  decree  a  sale,  or  mortgage  or 
sale,  of  it,  for  payment  of  the  legacies;(y)  and  this  decree  will,  it  seems, 
be  made,  although  the  testator^s  heir  at  law,  to  whom  the  land  charged 
is  devised,  is  an  infant (^)    Also,  a  sale  will  be  decreed,  notwithstanding 
the  estate  charged  is  a  reversion  expectant  on  an  estate  for  life.(A)     In 
Baines  v.  Dixon,  where  land  was  devised  for  the  payment  of  debts  and 
legacies,  Lord  Hardwicke  held  that  the  particular  terms  of  the  will  did 
not  authorize  a  sale  for  payment  of  the  legacies,  and  directed  a  sale  for 
the  debts,  but  the  legacies  to  be  paid  as  the  yearly  rents  and  profits  should 
arise.(t)    When  a  legacy  is  charjeed  on  real  estate  only,  a  Court  of  Ekjuity 
will  not  decree  it  to  be  raised  before  the  time  of  payment;  <'  and  although 
an  equity  might  possibly  arise  to  a  purchaser  without  notice  of  such  a 
charge,  yet  this  is  not  an  event  to  which  the  Court  will  look  forward. "(y) 
r    *130    1  ^^^'^  ^  ^^^'  creates  a  trust  *to  raise  money  out  of  land,  as 
■-       .        -'to  pay  debts  and  legacies,  and,  with  resemblance  to  a  tenant 
by  elegit y  the  trustee  takes  a  chattel  estate  until  the  money  is  raised; 
here,  if  the  trustee,  in  the  execution  of  the  trust,  enters  and  receives  the 
rents  to  an  amount  sufficient  to  discharge  the  trust,  the  estate  is  then,  it 
appears,  taken  as  having  borne  its  burthen;  and  if  the  money  is  misap- 
plied, the  land  is  no  farther  chargeable,  and  the  cestui  que  trust  must 
take  his  remedy  against  the  trustee,  for  the  misapplication  made  by  him.(^) 
From  a  case  of  this  kind,  the  circumstances  in  Gugelman  v.  Duport  were 
held  to  be  different;  and  there,  accordingly,  Lord  Hardwicke  decreed 
an  estate  to  bear  a  second  time  the  burthen  charged  on  it;  namely,  a 
legacy,  the  amount  of  which  the  trustee  had  raised  out  of  the  rents  and 
profits,  and  died  insolvent,  without  having  satisfied  any  part  of  it(/) 
Before  the  statute  55  Geo.  III.  c.  192,  a  charge  of  a  lecacy  on  a  copy- 
hold, which  was  not  surrendered  to  the  use  of  the  will,  was  invalid, 

(e)  On  legacies  by  a  father  to  hb  child,  (h)  Bacon  t.  Clerk,  1  P.  W.  478»  Prec. 

OidT.  Ord,  a  Dick.  439;  Lowe  ▼.  Moeely,  Ch.  600;  Carter  v.  Carter,    1  Yea.    168; 

atatad  3  Yea.  140.    On  legacies  to  atrangers,  Danea  v.  Davies,  Dan.  84. 

Duke  of  Chandoa  ▼.  Talbot,  %  P.  W.  601,  (t)  1  Vea.  41. 

609,  613 ;  Prowae  ▼.  Abingdon,  1  Atk.  482,  (/)  Gawler  t.  Standerwick,  3  Cox,  16, 18, 

1  Waat  Cas.  T.  Hardw.  312 ;  Yan  ▼.  Clarke,  (A?)  Carter  ▼.  Rarnadiaton,  1  P.  W.  605, 

1  AUl  610,  1  West  Caa.  T.  Hardw.  699 ;  609,  618 ;  Gagelman  ▼.  Duport,  1  Waat  Cas. 

BaaMt  ▼.  Baaaet,  3  Atk.  203, 207  ;  Pearcev.  T.  Hardw.  679.    See  also  Aoon.  1   Salk. 

Loman,  8  Yea.  1 36.  163 ;  Jaxon  ▼.  Brian,  Prec.  Ch.  143 ;  Tomp- 

(/)  Bacon  ▼.  Clerk,  1  P.  W.  478 ;  Miles  kins  v.  Tompkins,  ib.  397 ;  OldfieU  ▼.  Old- 

▼.  Leigh,  1  Atk.  673;  Hone  ▼.  Medcraft,  1  field,  1  Yem.  336;  and  Hutchinaon  ▼.  Lord 

Bro.  C.  C.  261,  266.  Maaaaraene,  2  Ball  &  B.  49. 

ig)  Mould  ▼.  Williamson,  2  Cox,  388.  (/)  1  Weat  Cas.  T.  Hardw.  677, 
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except  ID  certain  cases,  id  which  a  Court  of  Equity  would,  for  the  benefit 
€t  the  legatee,  supply  the  8urrender.(m)  In  Shirt  y.  Westby,  a  charge 
of  aDother  persoo's  debts  was  interpreted  to  be  a  bequest  of  legacies  out 
of  real  estate.  The  testator  said,  <<  I  charge  my  real  estates,  situate 
within  the  towDship  of  E.,  with  the  payment  of  the  following  sums  of 
mooey,  or  such  of  them  as  shall  be  unpaid  at  the  time  of  my  decease, 
and  which  are  the  debts  of  my  late  brother,  J.  H.,  deceased:  to  S.  J.  the 
sum  of  JgSOO;"  specifying  the  other  persons  and  sums,  in  the  same  man- 
Der.  These  sums  were  by  Lord  Eldon  decided  to  be  legacies,  and  carry- 
ing interest,  not  as  the  debts  of  J.  H.,  but  as  sums  of  money  bequeathed 
by  the  testator. (n)  It  is  important  to  notices  distinction  between  a 
kgacf/  and  a  residue.  A  legacy  bequeathed  out  of  personal  estate  may 
be,  and  is  accordingly  very  commonly  *construed  to  be,  ^  9\^\  i 
charge^I  oil  TG^l  estate,  in  aid  of  the  personalty:  but  it  is  said,  ^  ^ 

« It  18  true  that  a  real  estate  shall  never  come  in  aid  of  a  residue;  but 
wheD  it  is  a  new  resulting  fund,  it  is  difierent''(o)  These  words  appear 
to  mean,  that  real  estate  is  never  construed  to  be,  in  aid  of  the  personalty, 
charged  with  the  payment  of  a  residue,  or  of  a  sum  of  money  bequeathed 
oat  of  a  residue;  yet  if  the  residue  is  first,  for  a  particular  purpose,  given 
to  tnistees,  as  to  J.  W.  and  M.  W.,  in  trust  for  S.  for  life,  and  after  this 
purpose  fulfilled,  as  after  the  death  of  S.,  the  testator  ceases  to  treat  the 
same  fund  as  residuary;  in  this  case,  a  sum  of  money  bequeathed  out  of 
it  may  be  interpreted  to  be  a  leeacy,  aod,  like  other  legacies,  charged  on 
real  estate  in  aid  of  the  personalty  .(p) 

(m)  Baiter  ▼.  Stock,  1  Eq.  Cat.  Abr.  123,        («)  8  Bro.  C.  C  681. 
Ca.  IS;  Pakatm  ▼.  Palmer, S  Dick.  534,  (p)  Minor  t.  Wickataed»  3  Bro.  C.  C. 

(s)  16  Yaa.  393.  637. 
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[    *132    ]  •CHAPTER  VII. 

OP  AN  ANNUITY  DEVISED,  AND  BY  THE  WILL  CHARGED  ON  REAL 

ESTATE. 

Sect.  L  Liability  of  Testator* s  personal  Estate  to  pay  the  An- 
nuity; and  on  a  Revocation  of  the  Will  by  a  Codicil. 
IL  Liability  of  an  Annuitant  to  pay  Lafid-Tbx. 
HI.  Remedy  to  obtain  Payment  of  the  Annuity. 
IV.  Remedy  to  obtain  Payment  of  an  Annuity^  charged  on 

an  incorporeal  Hereditament. 
V.  Interest  on  Arrears  of  an  Annuity. 
VL  Sale  of  the  Estate  Charged. 
'VIL  Charge  on  renewable  Leaseholds. 
VIIL  Apportionment. 
IX.  Miscellaneous  Points  of  the  General  Subject . 


SECTION  I. 

LIABILITY  or  testator's  PERSONAL  ESTATE  TO  FAT  THE  ANNUITT;  AND 
ON  A  REVOCATION  OF  THE  WILL  BY  A  CODICIL. 

In  several  cases  an  annuity  given  by  will  has  been  held  to  be  payable 
out  of  the  testator's  real  estate,  in  aid  of  his  personal  estatey(a)  and,  in 
r  *133  1  ^^^^  instances,  in  exoneration  of  the  personalty. (d)  *In 
I-  -^  Cole  V.  Turner,  an  annuity  was  held  to  be  charged  on  free- 

hold, copyhold,  and  leasehold  estates,  and,  it  would  seem,  on  them 
only.(c)  In  Brown  v.  Claxton,  an  annuity  was  held  to  be  a  charge  on 
personal  estate,  and,  perhaps,  on  that  only.(cO  A  person  by  his  will, 
executed  and  attested  according  to  the  Statute  of  Frauds,  bequeathed  an 
annuity  to  his  daughter,  and  charged  it  on  all  his  estate,  both  real  and 
personal.  And  by  a  codicil,  attested  by  two  witnesses  only,  he  gave  all 
his  real  and  personal  estate  to  E.  M.  for  life.  On  this  case  it  was  held, 
that  under  the  will  the  annuity  was  a  charge  on  the  real  estate,  in  aid  of  the 
personalty;  that  by  thecodicil  the  personal  estate  was,  during  the  life  of 
jQ.  M.,  exempted  from  the  payment  of  the  annuity;  and  that,  notwith- 
standing the  codicil,  the  annuity  continued  to  be  a  charge  on  the  testator's 
real  estate.(e)  And,  in  another  case  also,  an  annuity  bequeathed  by  a 
will,  and  charged  on  real  and  personal  estate,  was  held  to  remain  a  charge 

(a)  Elliot  ▼.  Hancock,  8  Vera.  148 ;  Qoin-  Neli.  155 ;  Oldliam  y.  Litohfbrd,  or  Litchfield, 

tine  ▼.  Taid,  1  Eq.  Cbm.  Abr.  74 ;  Aubrey  t.  %  Freem.  284,  %  Vera.  506 ;  Rigbie's  caae» 

Middleton,  4  Vin.  Abr.  460,  S  Eq.  Gas.  Abr.  Ley,  61 ;  and  Brown  ▼.  Claxton,  8  Sim.  SS5. 
497;  Attorney  General  ▼.  Lady  Downing,  1        (6)  Cheesman  ▼.  Partridge,  1  Atk.436,  9 

Biek.  414,  417,  Amb.  57S;  Backeridge  ▼.  Mod.  813;  Ez  parte  Morgan,  10  Yee.  101. 
Ingram,  8  Yea.  jon.  658 ;  Sheddon  ▼.  Good-        (c)  4  Rnia.  876. 
rich,  8  Yea.  481,  497,  501 ;  Fitzgereld  t.        (/)  8  Sim.  885. 

Field,  1   Rati.  416,  488;    Lushington  ▼.        (e)  Backeridge  t.  Ingrun,  8  Yea.  jon. 

SeweU,  1  Sim.  485, 477.    See  Joyce'a  caee^  658,  665,  cited  8  Yea.  500. 
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on  the  real  estate,  although  so  far  as  it  waa  payable  out  of  the  personal 

estate,  the  bequest  waa  revoked  by  a  codicil  Dot  executed  according  to 

the  statute.(y)     An  annuity,  which  was  by  a  will  charged  originally  on 

real  estate,  waa,  in  Beckett  y.  Harden,  held  not  to  be  revoked  by  a  codicil 

not  executed  according  to  the  statute;  and  in  the  same  case  it  was  de* 

dded,  that  the  annuity  was  not  revoked  by  another  codicil,  which  re* 

▼oked  the  devise,  that  bv  the  will  was,  subject  to  the  annuity,  made  to 

J.  B.,  and,  in  the  place  of  that  devise,  devised  the  same  estate  to  J.  P.(^) 

A  person  by  his  will  devised  all  his  lands  to  A.,  subject  to  an  annuity, 

wluch  he  bequeathed  to  his  wife;  and  afterwards  by  a  codicil  he  devised 

part  of  those  lands  to  B.  and  C,  confirming  all  his  devises  and  bequests 

m  favour  of  hia  wife;  and  she  was  held  to  be  entitled  to  resort,  for  her 

annuity,  to  the  part  devised  to  B.  and  C.(A} 


*SECTIONIL  [    •134   ] 

UABIUTr  OF  AHK1TITA1IT  TO  PAV  LAND-TAX. 

A  RENT  or  annuity  devised  out  of  land  is  liable  to  pay  a  proportion  of 
the  land-tax  payable  for  the  land;(i)  unless  such  rent  is  devised  in  terms 
intended  to  exempt  it  from  that  payment;  as  in  the  terms,  **  free  of  all 
taxes;"  or,  «  clear  of  all  taxes;" (y)  or,  <<  without  any  deduction,  or  abate- 
ment, for  any  taxes,  charges,  or  impositions,  imposed  or  to  be  imposed, 
parliamentary,  or  otherwise  ;"(Ap)  or,  it  seems,  ^  without  any  deduction, 
defalcation,  or  abatement  for  or  in  any  respect  whatsoever. ''(/) 

If  the  rent  or  annuity  is  devised  by  the  words  <<  clear  yearly  sum,'' 
it  seems  it  must  be  stated  to  be  doubtful,  if  those  words  are  sufficiently 
strong  to  exempt  the  annuitant  from  the  payment  of  the  land-tax.(m) 

There  is  a  distinction  between  a  rent  or  annuity,  and  an  annuity  which 
is  only  an  instalment  of  a  legacy.  For  an  annuity  payable  out  of  land 
is  not  liable  t6  pay  the  land-tax,  when  it  is  only  a  yearly  payment  or  in- 
stalment of  a  sum  of  money  bequeathed  out  of  land,  and  directed  to  be 
paid  by  certain  yearly  payments.(n) 

Where  a  person  devised  an  annuity  to  his  brother  and  sister-in-law, 
charging  it  on  shares  in  the  New  River  Company,  and  the  annuity  had 
been  paid  for  sixteen  years  without  deducting  the  land-tax,  Lord  Hard- 

(/)  ShfldcUm  T«  Goodricbt  8  Yes.  481,  (k)  Marchionen  of  Blandford  ▼.  DuchoM 

497.  of  Marlboroogb,  2  Atk.  642,  cited  2  Yes. 

(«•)  4  M.  ac  S.  1.  603,  604. 

$)  Berres  t.   NeweDhem,  1  Vem.  and  (0  Bradbury  y.  Wright,  DongL  602,  4Ui 

Scriv.  319,  482,  2  Kidgew,  P.  C.  1 1.  ed.  624 ;  which  seems  to  overrule  Green  ▼• 

(t)  Stat  38  G.  m.  c  6 ;  38  G.  HI.  c  60,  Marygold,  8  Yin.  Abr.  41 1,  2  Eq.  Cas.  Abr. 

a.  15 ;  42  G.  m.  c  116, s.  92, 127 ;  KingT.  64. 

Wastoo,  3  £q.  Cas.  Abr.  62 ;  Atwood  v.  (m)  Hodgworth  t.  Crawley,  2  Atk.  376 ; 

lao^njj  3  P.  W.  127,  6th  ed.  127,  n.  B.;  Earl  of  Tyrconnel  ▼.  Duke  of  Ancaster,  2 

NicboUs  ▼.  Leesoo,  3  Atk.  673.  Yes.  499,  Amb.  237 ;  Yilla  Real  ▼.  Lord  Gal- 

0)  Brewster  t.  Kitchin,  or  Kitchell,  or  way,  1  Bro.  C.  C.  4,  n. 

Kidgell,  1  Ld.  Raym.  317, 1  Salk.  198,  Cas.  (n)  Grimston  ▼.  Lord  Bmee,  1  Balk.  166, 

T.  Holt,  669 ;  Champemon  ▼.  Champeraon,  2  Yem.  694. 
died  DoogL  608, 4di  ed.  626.    See  Hodg- 
worth T.  Ciawky,  2  Atk.  876. 
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r  *l<i'5  1  ^*^^^  refused  to  relieve  the  prayer  against  *the  mistake;  his 
L  A 33  J  LQpjgijjp  saying,  "I  go  upon  the  reason  of  other  cases,  and 
on  this  general  rule,  that  where  the  annuity  is  given  to  a  relative  for  life, 
whether  it  is  expressed  for  maintenance  or  not,  if  it  has  been  paid  for  any 
length  of  years,  and  no  deduction  has  been  made  on  account  of  the  land- 
tax,  nor  was  it  owing  to  any  fraud  or  imposition  on  the  receiver,  I  will 
presume  it  has  been  so  paid  by  the  mutual  consent  of  both  sides,  and  if 
there  should  arise  any  quarrel  between  the  prayer  and  receiver  after- 
wards, the  prayer  is  not  entitled  to  be  relieved.''(o) 


SECTION  III. 

REMEDY  TO  OBTAIN  PAVHENT  OF  THE  ANNUITV. 

An  annuity  devised,  and  by  the  will  made  payable  out  of  land,  is  a 
rent;(j9)  a  rent-seek,  if  the  will  does  not  contain  a  clause  of  distress  on 
non-payment  of  it,  and  a  rent-charge,  if  this  clause  is  contained  in  the 
will.(7)  If  it  is  a  rent-charge,  and  it  is  not  paid,  the  annuitant  has  a 
remedy  at  common  law  by  distress.(r)  And  if  the  annuity  is  a  rent- 
seek,  and  is  not  paid,  the  annuitant  has  a  remedy  at  law  by  distress,  under 
the  statute  4  Geo.  II.  c.  28,  s.  5.(s)  And  in  the  case  of  the  rent-seek, 
it  appears  also  that,  before  the  statute  mentioned,  the  annuitant  might 
obtain  relief  in  equity  by  a  decree  for  payment  of  the  rent(/)  When 
the  devise  is  of  a  rent-charge,  the  devisee  may,  under  the  clause  of  entry, 
r  •136  T  '*®^^^®^  possession  by  ejectment. (t«)  A  writ  of  annuity  *is 
^  -'a  remedy  at  law  against  the  person  of  the  grantor  of  an  an- 

nuity .(v)  It  follows  that  this  writ  is  not  a  remedy,  of  which  a  devisee 
of  an  annuity,  devised  out  of  land,  can  avail  himself,  the  grantor  having 
in  this  case  ceased  to  exist  before  the  gift  of  the  annuity  takes  efiect.(t£7) 
If  an  annuity,  or  yearly  rent,  is  devised  to  A.,  and  made  payable,  during 
the  life  of  B.,  out  of  real  estate  devised  to  B.  for  life,  it  is  decided,  that 
during  the  continuance  of  A.'s  freehold  interest,  an  action  of  debt  does 
not  lie,  either  at  common  law,  or  by  the  statute  8  Anne,  c  14,  s.  4,  for 
the  arrears  of  the  annuity  .(or) 

(o)  Nicholb  ▼.  LoeaoD,  3  Atk.  673.  (t)  Web  t.  Web,  Mo.  686 ;  Femra  t. 

{p)  Bredimao's    case,  or    Bredlmen  ▼.  Tannet,  or  Tanner,  Cited  there^  and  also  in 

Bromley,  6  Co.  66  b.,  Cro.  Jac  U2 ;  Kings-  3  Ch.  Gas.  91 ;  Shate  v.  Mallory,  Mo.  S05  ; 

well  T.  Cawdrey,  Mo.  592.  Ferris  ▼.  Newby,  cited  1  Ch.  Cas.  147. 

(g)  Lilt.  8.  217,  218;  Co.  Litt  143  b.;  (»)  Eare  ▼.  Eare,  1  Eq.  Cas.  Abr.  115  ; 

Brediman's  case,  6  Co.  56  b.,  58  a.;  Battery  Morgan  t.  Morgan,  2  Dick.  643;  O'Donel 

Y.  Robioson,  3  Bingh.  621.  v.  Browne,  1  Ball  &  B.  262.    See  Jemot  t. 

(r)  Lilt  S.  217,  218.    See  Hassell  t.  Cooley,  T.  Raym.  ^68, 1  Lev.  170. 

Ck>wthwaite,  Willes,  500,  508.  (v)  Litt  S.  819;  Co.  Litt  144  b.;  Bredi- 

(«)  Saward  t.  Anstey,  2  Bingh.  521, 522 ;  man's  case,  6  Co.  58  b. 

Battery  ▼.  Robinson,  3  Bingh.  392,  11  J.  B.  (w)  Brediman*s  case,  6  Co.  68  b.;  Gilb. 

Moore,  262.     See  on  the  sale  of  the  dbtress,  on  Rents,  ed.   1792,  120.    See  alio  Sawaid 

SUt  8  W.  &  M.  c.  5 ;  4  G.  IL  c.  28,  s.  5 ;  ▼.  Anstey,  3  Bingh.  531. 

11  Geo.  XL  c.  19;  and  Short  ▼.  Hubbaid,  8  (x)  Webb  ▼.  Jiggs,  4  M.  dk  8. 118 ;  KeUj 

Bbgh.  349, 9  J.  B.  Moore,  667.  ▼.  Clubbe,  3  Brod.  dt  B.  130. 
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SECTION  IV. 

ISMSDY  TO  OBTAIN  PAYMENT  OF  AN  ANNUITY,  CHAB6ED   ON  AN  INCOR- 
POREAL HEREDITAMENT. 

It  is  a  common  law  prerogative  of  the  king,  to  reserve  a  rent  out  of 
an  incoqx>real  hereditament  leased  by  him,  and  to  distrain  the  lessee's 
corporeal  hereditaments,  namely,  all  his  lands,  if  the  rent  is  not  paid.(y) 

It  is  said  that  a  subject  cannot,  by  the  common  law,  reserve  a  rent  out 
of  an  incorporeal  hereditament.(2:)  This  is  true,  if  a  service  reserved  in 
a  lease  made  hy  him  is  not  a  rent,  except  he  can  distrain  for  it  But  it  is 
not  trae,  if  the  service  may  be  a  rent,  although  a  distress  for  it  cannot  be 
made.  For  it  is  clear  that  a  subject  may,  by  deed,  make  a  lease  for 
years  of  tithes,  and  reserve  a  service  in  money,  and  this  lease  will  be  a 
contract,  on  which,  if  the  money  is  not  paid,  he  may  maintain  an  action 
of  debt,  {a)  A  service  (apparently  in  money)  reserved  in  a  lease  of  tithes 
was,  in  Dalston  v.  Reeve,  decided  to  be  a  rent;(6)  and  this  decision  is 
^supported  by  several  other  authorities. (c)  A  rent  cannot,  r  W1Q7  -i 
however,  by  the  common  law,  be  reserved  to  a  subject  on  a  I-  ^ 

lease  for  life  made  by  him  of  tithes,  or  other  incorporeal  hereditament 
Such  reserviftion  is  void;  and  the  reason  seems  to  be,  because,  during 
the  lease,  there  is  no  remedy  to  recover  the  rent:  it  cannot  be  distrained 
for,  and,  daring  a  freehold  lease,  an  action  of  debt  does  not,  by  the  com- 
mon law,  lie  for  rent  reserved  in  \t{d)  By  the  statute  8  Anne,  c.  14,  s. 
4,  an  action  of  debt  now  lies  for  rent  reserved  in  a  lease  for  life  of  cor- 
poreal(«J  hereditaments.  And  by  the  statute  5  Geo.  III.  c.  17,  ecclesias- 
tical persons  are  authorized  to  lease  tithes,  or  other  incorporeal  heredita- 
ment, either  for  life  or  years,  and  by  an  action  of  debt  to  recover  the 
rent  reserved  in  the  lease.  But  although  a  subject  may  make  the  leases 
mentioned  of  incorporeal  hereditaments,  and  therein  reserve  a  rent,  yet 
a  subject  cannot  distrain  for  any  service  or  rent  reserved  in  a  lease  of  an 
incorporeal  hereditament. (/)  It  seems  to  follow  that,  when  an  annuity 
is  by  a  subject  devised  out  of  such  an  hereditament,  as  out  of  tithes,  the 
devisee  cannot,  if 'the  annuity  is  not  paid,  distrain  for  the  annuity.  But 
although  he  is  denied  this  remedy  at  law,  a  Court  of  Equity  will,  it  ap- 
pears, afford  him  relief.  And  accordingly,  in  Thorndike  v.  Ellington, 
where  a  devise  was  made  of  20L  per  annum  out  of  a  rectory,  with  a 
clause  of  distress  for  non-payment,  and  the  glebe  was  worth  only  40s,  a 
year,  the  Court  held  that  the  whole  rectory,  tithe  as  well  as  glebe,  was 
liable  to  pay  the  annuity,  and  the  defendant  was  decreed  to  pay  the 
arrears.  (^5 

Car)  Gilb.  oo  Rente,  22.  (d)  Co.  Litt.  47  a.;  Gilb.  on  Rente,  25, 

(z)  Co.  Litt  44  b.,  47  a.,  144  a.;  Gilb.  on  93 ;  3  Bl.  Com.  232  ;  Hawk.  Abr.  Co.  Litt. 

Reote»120 — S3 ;  Jewel*!  case,  6  Co.  3 ;  Batt'f  73. 

cue,  7  Co.  23  b.  (e)  Mr.  Serjeant  Hawkins  makes  a  qaes- 

(n)  Co.   Litt  47  a.;  Gilb.  on  Rents,  24,  tion,  whether  this  statute  does  not  extend  to 

93.  leases  of  incorporeal  hereditamente.    Hawk. 

(6)  I  Ld.  Raym.  77.     •  Abr.  Co.  Litt  73 ;    Harg.  Co,   Utt  47  a., 

(c)    Dean  and   Chapter  of  Windsor  ▼.  n.  4. 

Gorer,  or  Gower,  2  Sannd.  302,  T.  Raym.  (/)  Co.  Litt  47  a.,   144  a.;    Gilb.  on 

194,  1  Lev.  308  ;    Tipping  v.  Grover,  T.  Rents,  20,  21. 

Raym.  18 ;  Bally  ▼.  Weils,  3  Wils.  25.  (g)  1  Ch.  Cas.  79. 

Vol.  VIIL— K 


94  RAM  ON  AS8ST8|  DSBT8  AND  INCTTIIBEANCXS. 

[    •ISS    ]  ^SECTION  V. 

INTEREST  ON  ARREARS  OF  AN  ANNinTT. 

Generally  speaking,  interest  is  not  payable  on  the  arrears  of  a  rent- 
charge,  or  rent-seek,  or  other  annuity;  and  a  Court  of  Equity  has,  in 
several  cases,  refused  to  decree  such  interest:(A)  in  one  where  the  annuity 
was  created  by  deed;(t)  in  others,  where  it  was  a  jointure  created  by 
deed;(i')  and  in  another,  where  the  annuity  was  by  will  bequeathed,  out 
of  real  and  personal  estate,  to  the  testator's  sister.  (A)  Under  some  cir- 
cumstances, howeyer,  equity  will  decree  intere8t;(/)  and  in  particular 
cases  the  Court  has  made  this  decree.(m)  When  the  annuity  is  giyen  by 
will,  a  circumstance  which  inclines  the  Court  to  allow  interest  is,  that  the 
annuity  is  the  bread,  or  only  source  of  maintenance,  of  the  annuitant, 
who  is  the  widow,  or  an  infant  child,  of  the  testator .(n)  Other  circum- 
stances that  occasion  the  same  inclination  are,  that  the  annuity  is  a  rent- 
charge,  and  the  annuitant,  being  entitled  to  enter,  either  obtains  posses- 
sion of  the  estate,  or  beings  an  ejectment;  and  the  owner  of  the  land 
applies  to  a  Court  of  Equity  for  the  purpose,  in  the  one  case,  to  oblige 
the  annuitant  to  quit  the  possession,  and,  in  the  other,  to  procure  an  in- 

r  •ISQ  1  J^'^^^^^  ^^  ^^y  ^^^  '^S^  remedy  of  ejectmeftt(o)  And, 
L  J  ^accordingly,  the  Court  has  decreed  interest  to  be  paid  on 

an  annuity  bequeathed  to  the  testator's  widow,(/7}  and,  in  another  in- 
stance, bequeathed  to  the  testator's  infant  heir  at  law;(9)  and  on  a  rent- 
charge,  to  compel  the  payment  of  which  the  annuitant  brought  an  eject- 
ment, and  to  stay  this  remedy  at  law  the  owner  of  the  land  obtained  an 
injunction  in  equity,  (r) 


SECTION  VL 

SALE  or  THE  ESTATE  CHARGED. 

When  ^n  annuity  is  devised  out  of  land,  it  will  be  a  charge  on  the 
land  in  the  hands  of  a  purchaser,  who  bought  with  notice  of  the  will.(«) 

(4)  B«ttonT.E«niley,8P.  W.163;Big.  (/)  %  P.  W.  163;  Cm.  T.  Talb.  S;    % 
Ml,  or  BickMU,  v.  Braraton,  1  Dick.  S78;  Yes.  170;  1  Dick.  181. 
Anon.,  S.  C,  %  Ym.  661 ;  Lindaoj  ▼.  Anon.,  (m)  Newman  t.  Aaling,  3  Atk.  679 ;  Cot- 
died  1  Yet.  Jan.  451;  CrMM  ▼.  Hnntar,  S  ton  ▼.  White,  1  Dick.  188,  n.    See  nbo  1 
Yos.  Hin.  157;  Creoio  ▼.  Lowti^  &  C,  4  Yet.  438. 

Bra.C.G.316.    8eo  aIm  Steplelon  ▼.  Con-  (fi)  1  P.  W.543:S  Atk.311;  8  Alk.  579. 

wnj,  1  Yos.  438;    Monit  t.  DiUinsbam,  3  Tet  lee  Bedfoid  ▼.  Coke,  1  Dick.  178,  dtad 

Yeik  170;  BonnifoldT.  Wuing,  dtodS  Bro.  8  Yos. jnn.  166,  and  Tow  ▼.  Earl  of  Win- 

C.G.496;and  MolUah  ▼.  MeUiah,  14  Yea.  t8rton,3  B^  G.  C.495k  1  Yes.  jnn.45]. 

618*  (•)  CoontaBB  of  Fenen  ▼.  Barl  Ferrefs, 

(0  BobinaonT. Camming. 3 Atk.  409,411.  Cas.  T.  Talb.  8;  Robinaon  ▼.  Cammittg,3 

(j)  Bodlbfd  T.  Cok^  1  Dick.  178,  aiao  AUl411;   Morgan  ▼.  Morgan,  3  Dick.  643. 

alaied3  Yea.  Jan.  166;  Tew  ▼.Earl  of  Win-  {p)  Litton  ▼.  Litton,  I  P.  W.  541. 

teiton,  8  Bra.  a  C.  489, 493, 1  Yea.  jon.  (9)  Diapers'  Companj  ▼.  Dm^  3  Atk. 

451.  311. 

(t)  Aadmmm  ▼.  Dwyer,  1  8du  ft  Lef.  (r)    Morgan  ▼.  Morgan,  3  Dick.  643 1 

i-  CDonel  v.  Browne,  1  Ball  8t  B.  363. 

(t)  Bm.  Ck.  Hip.  83. 
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In  WyoQ  V.  Williams,  a  purchaser  wasy  after  the  death  of  the  aunuitanty 
decreed  to  pay  to  her  personal  representatives  several  years'  arrears  of 
the  annaity .(/)  On  a  devise  of  land,  charged  by  the  will  with  the  pay- 
ment of  aa  annuity,  either  a  rent-charge,  or  rent-seek,  the  annuity  is  not 
a  cbai^  on  the  devisee  personally;  and  if  he  sells  the  estate,  he  cannot, 
after  he  has  so  parted  with  it,  be  compelled  to  pay  the  annuity.  But  if 
on  the  sale  he  obtains  a  covenant  from  the  purchaser  to  pay  it,  he  may 
support  an  action  on  this  covenant,  although  he  cannot  be  damnified  on 
noD^yment(u}  It  is  stated  that  in  the  argument  of  a  case  it  was  held, 
<<that  if  a  man  devise  an  annuity  to  a  child,  to  be  issuing  out  of  certain 
bads,  and  by  the  same  will  he  deviseth  the  same  lands  for  the  payment 
of  his  debts  and  legacies,  that  the  devise  of  the  annuity  is  a  subsisting 
charge  on  the  lands,  and  shall  be  good.''(v) 


•SECTION  VIL  [   •140    ] 

CHABGE  ON  BENAWABLE  LEASEHOLDS. 

Wheit  renewable  leaseholds  are  devised,  and  the  testator  charges  them 
with  the  payment  of  an  annuity,  and  they  are  devised  in  terms,  the  legal 
effect  of  which  is  to  pass  the  whole  of  the  testator's  interest  in  the  lease; 
and  after  his  death  the  lease  is,  under  the  tenant-right  of  renewal,  re- 
newed by  the  devisee;  the  annuity  will,  after  this  renewal,  continue  to  be 
a  charge  on  such  leaseholds;  unless,  from  some  other  part  of  the  will, 
the  intent  appears  to  confine  the  bequest  of  the  annuity  to  the  lease  only, 
which  subsists  at  the  testator^s  death.(t^)  And  if  the  will  contains  no 
direction  on  this  farther  point,  it  must,  it  should  seem,  be  stated  to  be 
doubtful,  whether  the  annuitant  is  obh'ged  to  contribute  to  the  renewal 
fines,  in  proportion  to  his  interest  in  the  property.(ar) 


SECTION  VIII. 

APPOBTIONMENT. 

Oh  the  death  of  the  devisee  of  an  annuity  for  his  life,  charged  on  land, 
his  personal  representative  is  entitled  to  such  part  of  the  annuity  as  be- 
came due  on  the  last  day  on  which  the  annuity  was  payable;  but  not  to 
any  part  or  arrears  between  that  day  and  the  death  of  the  annuitant«(y)  If 

(f)  5  Yfls.  130.  n.;  Moody  t.  Matthawi,  7  Vm.  174 ;  WiiM- 

(»)  Smwwd  T.  Anstej,  2  Binglu  619.  low  t.  Tighe,  2  Ball  dc  B.  206 ;     Stabba  t. 

(v)  PoweU'a  Caso,  Nela.  202.  Roth,  ib.  654. 

(«)  MazwoU  T.  Aahe,  itated  from  Rag.  (y)  Webb  t.  Lord  Shafiaabuiy,  11  Yea. 

B.7Yaa.l84;  Winalow  t.  Tigha,  2  Ball  dc  861 ;  AndanonT.Dwyar,  1  Sch.  &Lef.dOl. 

B.  195 ;  Stobba  t.  Rodi»  ib.  648.  See  Anon.  See  alio  Franka  t.  Noble,  12  Yaa.  4S4,  Pear* 

2  Fraem.  22,  Ca.  21.  Ij  ▼•  Smith,  8  Atk.  261,  and  Howall  t.  Han- 

(x)  MaxwaU  ▼.  Aahe,  1  Bio.  C.  C.  444,  &rUi,2  W.  BL  1016. 
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the  annuitant  dies  on  a  day  on  which  the  rent  is  payable,  his  personal 
presentative  will,  it  seems,  be  entitled  to  such  rent  up  to  that  day,  if  he 
died  after  sunset;  but  if  he  died  before  sunset,  then  only  up  to  the  last 
day  on  which  the  annuity  was  payable,  (z) 


[    -Ml     ]  •SECTION  IX. 

MISCELLANEOUS  POINTS  OF  THE  GENERAL  SUBJECT. 

A  CASE  is  thus  reported — <'The  will  was,  'I  devise  my  lands  in  the 

fmrishes  of  A.  and  B.  to  J.  S.;  and  I  devise  a  rent  to  J.  N.,  out  of  my 
ands  in  the  parish  aforesaid;'  and  per  Holt,  G.  J.,  good  to  charge  the 
lands  in  both  parishes. ''(a) 

When  an  annuity  is  devised,  and  by  the  will  made  a  charge  on  A., 
which  is  freehold  land,  and  also  on  B.,  which  consists  of  leaseholds  for 
years,  this  rent  will  not  be  two  rents,  a  freehold  out  of  A.,  and  a  chattel 
out  of  B. ;  but  the  construction  which  may  be  put  on  this  devise  seems 
to  be,  that  one  rent  only  is  devised,  that  the  whole  rent  is  freehold  pro- 
perty, and  that,  if  it  is  not  paid,  the  annuitant  may  distrain  for  it,  either 
on  the  freehold  land,  or  on  the  leaseholds  for  years,  (b) 

An  annuity  given  by  will  is,  for  many  purposes  considered  as  a  le- 
gacy.(c)  In  Sibley  v.  Perry,  where  Lord  Eldon  decided  that  the  an- 
nuitant was  entitled  to  a  share  of  the  residue  bequeathed  to  legatees,  his 
Lordship  stated,  *^  The  rule  is,  that  an  annuitant  will  fall  under  the  gene- 
ral character  of  legatee,  unless  there  is  something  to  show  the  testator 
himself  distinguished  between  them.  In  that  I  found  myself  on  the  case 
of  the  Dukeof  Bolton's  will,  upon  which  Lord  Thurlow  held,  that,  lega- 
cies being  charged  on  real  estate,  annuities  were  charged  on  the  real  estate 
as  legacies. "(6{)  A  person  devised  ail  his  real  and  personal  estates  to  S. 
A.,  subject  to,  and  chargeable  with,  a  certain  annuity  to  his  widow,  and  ap- 
pointed S.  A.  executrix.  The  testator  had  no  real  estate,  except  a  cer- 
tain tavern;  a  part  of  the  furniture  and  efi'ects  in  which  also  belonged  to 
him.  This  property  he  had  insured,  and,  after  his  death,  the  policy  ex- 
r  •142  1  P'**'"?'  ^^®  executrix  renewed  it.  The  tavern  was  afterwards 
^  ^  burnt  down.  And  in  a  *suit  instituted  by  the  widow  against 

the  executrix  for  the  administration  of  the  testator's  estate,  the  sums  due 
on  the  policy  were  ordered  to  be  paid  into  Court;  Sir  L.  Shadwell  say- 
ing, <'  I  shall  not  enter  into  the  question  whether  she  [the  defendant]  was 
bound  to  renew  the  policy  of  insurance  or  not  The  fact  is,  that  she,  be- 
ing the  executrix,  did  renew  it,  and  therefore  I  must  hold  that,/mi7t^ 
facief  she  renewed  it  in  the  character  in  which  she  was  entitled  to  renew 
it,  namely,  as  executrix.  The  inclination  of  my  opinion  is,  that  the  pro- 
ceeds of  the  policy  cannot  be  considered  as  part  of  the  testator's  general 
personal  estate;  but  that  they  are  affected  with  a  trust  for  the  benefit  of 

(x)  Soathern  ▼.  Bellasis,  I  P.  W.  179,  n.,  (c)  Attorney  General  ▼.  Downing,  1  Dick, 

dted  ib.  180,  and  in  Prec.  Ch.  656.  417 ;  Nannock  t.  Horton,  7  Yes.  40S ;  Sib> 

(a)  Cas.  T.  Holt,  298,  12  Mod.  375.  ley  t.  Perry,  7  Yes.  634. 

lb)  Batt'fl  caie,  7  Co.  23.  (d)  7  Yeib  534. 
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the  parties  interested  id  the  real  estate.     And  primd  faciei  there  is  so 
much  ground  for  holding  that  the  proceeds  of  the  policy  are  a  substitu- 
tion for  the  property  charged,  that  the  order  ought  to  be  made  according 
to  the  notice  of  motion. '^(e)     In  a  case  where  an  annuity  was  payable 
out  of  personal  estate,  and  which,  from  some  unknown  cause,  had  for 
many  years  been  paid  out  of  real  estate  devised  by  the  testatrix,  the 
Court,  on  the  ground  of  laches  and  other  circumstances,  dismissed  a  bill 
which  the  annuitant  had  filed  for  the  purpose  of  having  an  account  of  the 
testatrix's  personal  estate,  and  out  of  it  the  arrears  of  the  annuity  sa- 
tisfied, and  the  future  payments  of  it  secured.'^(/) 


•CHAPTER  VllL  [    *143    ] 

OP  PBOPERTY  BY  OR  IN  THE  COURTS  OP  LAW  AND  OP  EQUITY 

HELD  TO  BE  ASSETS 

Sect.  L  Of  Property  by  or  in  a  Court  of  Law  held  to  be  Jlseete. 
IL  Of  Property  by  or  in  a  Court  qf  Equity  held  to  be  Assets. 


SECTION  L 

OV  PBOPBRTT  BT  OR  IN  A  COURT  OH  LAW  HELD  TO  BB  ASSETS. 

There  are  many  cases,  in  which  property,  particularly  circumstanced, 
has  by  or  in  a  Court  of  Law  been  held  to  be  assets,  (a) 

And  in  particular  it  may  be  mentioned,  that  by  or  in  a  Court  of  Law, 
the  following  kinds  of  property  have  been  held  to  be  assets;  namely,-*- 
Money  produced  by  a  sale  of  land  devised  to  executors,  on  condition  to 
sell  to  pay  debts:(&)  a  leasehold  estate  vested  *in  the  execu-  ^  ^y^  i 
tor,  and  although  not  sold:(c)  a  lease  for  years,  although  the  ■*  ^ 

rent  is  the  full  value  of  the  land:(£/)  a  term  of  years,  which  a  woman 

(e\  Vmnj  t.  Ashley,  8  Sim.  97;  Clark  t.  Hougham,  2  B.  As  G.  157;  Boshbj 
(/)  Brown  ▼.  Clazton,  3  Sim.  825.  ▼.  Dixon,  3  B.  &  C.  298.-27  H.  YIII.  6 
(a)  Anon.  3  Djer,  264  b.,  Ca.  41,  cited  Bro.  Abr.  tit  JIueU  enter  mainea,  pl«  1,  cit- 
Mo.  858;  Boddy  t.  Hargrave,  Mo.  566;  ed  1  Leoa.  112;  Bra  Abr.  tit.  Properties 
Anoo.  8  H.  Vm.,  cited  2  Leon.  7;  Alexan-  pi.  60  ;  Gooldsb.  177  ;  1  Brownl.  &  G.  34 ; 
der  T.  GrMliam,  1  Leon.  224 ;  Bethel  v.  Stan-  2  Brownl.  &  G.  46,  47  ;  5  Co.  34;  Hob.  59 ; 
hope,  Cro.  Elii.  810,  Owen,  132 ;  Anon.  Da-  Keilw.  63  b. ;  TeW.  33;  7  Dum.  &  E.  359. 
lis,  89»  Ca.  4 ;  Cope  t.  Lewyn,  Hob.  38 ;  See  also  Siordet  ▼.  Brodie,  3  Campb.  253. 
Bdeild  t.  Collardy  Aleyn,  1 ;  Norden  t.  Le-  Sec,  generally  on  this  subject,  1   Rol.  Abr. 
vi^  1   Lev.  189 ;  Dethieke  t.  Caravan,  ib.  920,  and  Vin.  Abr.  tit  Assets,  and  tit  Exe- 
224;  Peirce  ▼.  Davy,  Gouldsb.  58 ;  Chandler  ontors,  G.  a.,  G.  a.  2,  G.  a.  3. 
T.  Tomeon,  1  Rol.  Abr.  921 ;  Legerd  v.  Lin-        (b)  1   Kol.  Abr.  920,  G.  pi.  2,  3,  6;  1 
ley,  Clayt  38  «    Topham  t.  Brown,  ib.  123,  Brownl.  dc  G.  34;   2  Brownl.  &  G.  46,  47 ; 
11  Yin.  Abr.  232;    Anon.  Savile,  118;  Jen-  1  Rol.  Rep.  66 ;    Shawe  t.  Huntley,  1  Rol. 
kins  T.  Plume,  or  Plombe,   1   8alk.  207,  6  Abr.  920,  11  Yin.  Abr.  226.    See  also  Bur- 
Mod.  181 ;    Turner  t.  Davies,  1  Mod.  62;  well  ▼.  Corrant,  Hardr.  405. 
Cooke  T.  CoJcraft,  2   W.  Bl.  858;   King  t.        (c)  Jury  ▼.  Woodhouse,  1  Barnes,  24Q. 
Thorn,  1  Dam.  dt  £.  489,  cited  3  East,  1 10 ;        ((/)  Kale  t«  Jocelyne,  Style,  61« 
WeiNrter  t.  Bpenoer,  3  Bam.  dt  Aid.  365 ; 

k2 
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possessed  as  executrix^  and  which  became  extinguished  in  the  reverrion 
purchased  by  her  husband  :(e)  a  lease  for  years  possessed  by  an  execator 
m  this  character,  and  extinguished  by  his  purchase  of  the  reversion :(y*) 
a  term  of  years  surrendered  by  an  executor:(^)  a  reversion  for  years^ 
expectant  on  a  term  of  years  granted  by  a  testator:(A)  a  lease  for  one 
year  made  by  a  copyholder:  (i)  a  lease  for  years  by  license  made  by  a  co- 
pyholder:(y)  a  lease  for  years,  or  a  personal  chattel,  pledged  by  a  testator, 
and  redeemed  by  his  executor: (A;)  a  lease  for  years  by  an  intestate  depo- 
sited with  a  third  party,  and  on  which  the  latter  has  a  lien:(/)  money  by 
an  executor  recovered  in  the  Court  of  Chancery,  and  come  to  his 
hands:(m)  damages  recovered  by  an  executor:(n)  damages  recovered  by 
an  executor  of  an  executrix  of  a  lessee,  for  a  breach  of  covenant  entered 
into  by  the  lessor  with  the  lessee:  a  lease  for  years  made  to  an  executor 
of  an  executrix  of  a  lessee,  under  a  covenant  entered  into  by  the  lessor 
with  the  les8ee:(o)  a  debt  owing  by  an  executor  to  his  testator:(/i) 
a  debt  owing  by  an  administrator  to  his  intestate:(f )  the  profits  of  a 
r  »145  1  ^^stator's  goods,  traded  with  by  the  executor:(r)  •goods  in 
^  ^  Ireland,  or  in  any  other  country  beyond  sea:(j)  a  ship;(/) 

and  which  is,  perhaps,  present  assets  although  out  at  8ea:(u)  stock,  or 
money  in  the  public  funds :(v)  the  young  of  certain  animals,  of  which 
the  testator  dies  possessed;  as  lambs,  pigs,  or  calves,  which  are  pro- 
duced by  his  sheep,  swine,  or  cows,  after  his  death  :(ti;)  a  debt  which  is 
part  of  the  testator's  estate,  and  which  the  executor  has  released  :(x)  mo- 
ney for  which  an  administratrix  sold  the  good-will  of  the  trade  of  her 
intestate,  who  was  a  publican,  and  whose  house,  where  the  trade  was 
carried  on,  the  administratrix  lived  in  as  tenant  at  will  for  some  time 
before  she  sold  the  good- will  :(y)  the  advantage  of  a  news-walk,  (z) 

(e)  Anon.  Mo.  54,  Ca.  167.  607,  and  Bro.  Abr.  tit  £xecifter$s  114.    See 

(/}  Bro.  Abr.  tit  Executor*,  174 ;  tit  JSa>  likewiBO  the  next  iection  of  this  chapter. 

Hn^.  64,  57;  tit  Leate,  63  ?    Fryer  v.  Gil-  (g)  1  Rol.  Abr.  920,  G.  pi.  11. 

dich,  1  Brownl.  <&  G.  76.  See  also  Mo.  507,  (r)  1  Rol.  Abr.  920,  G.  pi.  8. 

and  3  Leon.  112.  («)  Dowdale'e  case,  or  Richardson  t.  Bow- 

(j^)  I  Co.  87  b.  dale,  6  Co.  46  b.,  Cro.  Jac  65. 

(A)  Prattle  v.  King,  T.  Jones,  169.  (t)  Brady  v.  Shiel,  1  Campb.  147. 

(t)  Anon.  Poph.  188, 11  Vin.  Abr.  146.  (u)  Bank  of  England  ▼.  Morrice,  2  Bam. 

(j)  Anon.  Poph.  188.  Rep.  184. 

(A:)  Bro.  Abr.  tit  Mmin,  61,  Jistett  enter  (t)  Franklin  t.  Bank  of  England,  9  B. 

nuUnee,  \2,  Executors,  179;    1  Leon.  156.  &  C.  166,  161,4  Mann,  dt  Ryl.  11.     See 

See  also  arg.  4  Ves.  641.  8.  C.  in  1  Ruse.  676. 

(0  Vincent  ▼.  Sharp,  2  Stark,  607.  (w)  Godb.  32. 

(m)  Hareconrt,  or  Harcock,  t.  Wrenham,  (x)  Brightman    t.  Keighley,  Cro.  Eliz. 

Mo.  868,  1  BrownL  dt  G.  76 ;    Harwood  v.  43  ;  Vcghelmsn  v.  Kighley,  1  Anders.  138 ; 

Wraynam,  1  Rot  Abr.  920  ;  Anon.  1   Rol.  Kightley  t.  KighUey,  4  Leon.  102 ;  Kittlej's 

Rep.  66,  Ca.  32.  case,  Godb.  29  ;    Anon.*  Dalis.  89,  Ca.  4  ; 

(n)  Co.  Litt  124  a.;  1  Rol.  Abr.  920,  G.  Anon.  Owen,  36.— Hob.  66. 

pi.  4;    11   Vin.  Abr.  231,  pi,  47 ;    Cope  v.  (y)  Worral  ▼.  Hand,  1  Peake  Rep.  74, 

Lewyn,  Hob.  38  ;    Anon.  Sayile,  118.     See  Srd  ed.  106.     Lord  Kenyon,  before  whom 

also  Yard  ▼.  Ellard,  1  Salk.  117.  the  cause  was  tried,  said,  "In  the  Court  of 

(o)  Chapman  ▼.  Dahon,  Plowd.  286, 292,  Chancery  it  was  the  daily  practice  to  consi- 

cited  1  Co.  98  b.  der  all  beneficial  interests,  such  as  renewable 

(p)  Woodward  T.Lord  Darcy,  Plowd.  186 ;  leases,  and  the  like,  as  assets,  and  to  cfaai^e 

HoTliday  V.  Boas,  1  Rol.  Abr.  920,  G.  pi.  13;  the  representatiTe  with   the  money  arising 

Flud  V.  Ramsey,  Yelv.  160  ;    Dorchester  ▼.  from  them ;  and  this  was  analogous  to  thoee 

Webb,  Cro.  Car.  373;  Wankford  t.  Wank-  cases."     On  the  goodwill  of  a  trade,  see  also 

ford,  4  Salk,  299,  306,  3  Salk.  162.  1  Freem.  Cruttwell  v.  Lye,  17  Ves.  336,  1  Rose,  123, 

620,  cited  8  Bowl,  dt  Ryl.  64.  See  also  Mo.  and  Bryson  v.  Whitehead,  1  Sim.  &  St  74. 

(z)  Anon,  cited  2  Bos.  db  P.  N.  R.  70. 
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SperAte  debts  contained  in  an  inventory,  delivered  by  an  executor  or 
admiQistrator  to  the  Ecclesiastical  Court,  are  also  by  a  Court  of  law  held 
to  be  assets,  (a)  In  such  inventory  an  executor  or  administrator  is  bound 
to  pat  down,  as  part  of  the  testator's  estate,  the  debts  owing  to  the  de- 
eeued.(A)  If  the  inventory  admits  the  debts  to  be  recoverable,  they  are 
called  8perate(e)  debts.  And  in  an  action  brought  against  an  executor, 
such  inventory  is  evidence  that  the  debts  *^  may  be  had  for  demand- 
ing."(rf)  And,  accordingly,  debts  put  down  in  the  inventory,  are,  by  a 
Coart  of  Law,  held  to  be  primd  facie  assets  in  the  hands  of  the  exe- 
cator,(e)  if  he  therein  admits  the  debts  to  be  recoverable ;(/)  ^  »,  ^g  -. 
or  if,  in  the  inventory,  *"  there  is  one  particular  of  good  *-  •' 

and  bad  debts, '^  and  the  executor  <<  doth  not  distinguish  i!tiem.^^{g)    The 
effect  of  the  evidence  afforded  by  the  inventory  is,  to  charge  the  exe- 
cator  with  the  debts  contained  in  it  as  assets  in  his  hands,  and  to  entitle 
the  plaintiff  to  a  verdict  against  him.     But  such  evidence  may  be  de- 
feated by  proof,  on  the  part  of  the  executor,  that  the  debts,  supposed  to 
be  sperate,  are  in  fact  desperate;  and  on  this  proof  the  executor  may  ob- 
tain a  verdict 'Y^)     ^^  ^^  action  upon  the  case  against  an  executor,  upon 
plene  administravit  pleaded,  it  was  declared  by  Holt,  C.  J., — <<That 
all  sperate  debts  mentioned  in  the  inventory  shall  be  counted  assets  in 
the  executor's  hands;  for  that  is  as  much  as  to  say,  that  they  may  be  had 
for  demanding,  unless  the  demand  or  refusal  be  proved,  "(s)     And  ac- 
cording to  another  report,  of  perhaps  the  same  case,  upon  a  plene  adtni- 
nufravity  Holt  said, — "  If  an  inventory  be  toroduced,  where  there  is 
one  particular  of  good  and  bad  debts,  the  defendant  shall  be  charged  with 
the  whole,  because  he  doth  not  distinguish  them,  unless  he  can  discharge 
any  part  of  it  by  special  evidence. ''(y)    In  BuUer^s  Nisi  Prius,  a  case  is 
mentioned  in  these  terms, — "  If  in  the  inventory  produced,  the  article 
concerning  debts  did  not  distinguish  between  sperate  and  desperate,  it 
woald  be  sufficient  to  charge  the  executor  with  the  whole  primd  facie 
as  assets,  and  put  it  upon  him  to  prove  any  of  them  desperate:  as  if  the 
article  were,  'Item,  tor  debts  due  and  owing,  which  I  admit  myself  to 
be  charged  with  when  recovered  or  received.'     Smith  v.  Davis,  M.  10 
Geo.  II.,  per  Hardw.  3,^'{k)     The  same  case  is  also  stated  in  Selwyn's 
Nisi  Prius,  and  here  it  is  said, — "Lord  Hardwicke,C.  J.,  put  the  defend- 
ant on  proof,  that  she  could  not  recover  those  debts;  for  she  ought  in  her 
inventory  to  have  set  forth  which  debts  were  sperate  and  which  des- 
perate.    The  defendant  proved  by  a  witness,  who  went  to  demand  se- 
veral of  them,  that  *he  could  not  recover  them;  and  accord-  ^    «i47     i 
ingly  they  were  allowed  as  desperate."(/)      In  assumpsit  ^  -* 

against  executors  to  recover  the  value  of  certain  goods,  the  defendants, 
in  support  of  their  third  plea,  plene  adminislraverunt  prseler  367/., 
proved  the  inventory  given  in  by  them  to  the  Ecclesiastical  Court,  which 


(a)  1  Salk.  296;  1  Staik.  Rep.  32. 

(b)  8ut.    21  H.  Vni.  c  5, 1. 4  ;    Swinb. 
5di  ed.  404  ;  2  Bl.  Com.  610. 

(e)  1  Smlk.  296  ;  8  Ttunt  786,  736. 
{d)  1  Salk.  296. 

(e)  1  Salk.  296 ;  BoH.  N.  P.  140. 
(/}  8  Tftant  786. 
ig)  Comberb.  342. 

(A)  Shelley's  case,  1  Salk.  296,  Cas.  T. 
Holi;  305;    AnoiL  Comberb.  842 ;  Smith  ▼. 


Davis,  Bull.  N.  P.  140,  2  Selw.  N.  P.  8th 
ed,  783,  n. 

(i)  Shelley's  case,  above. 

{j)  Anon.  Comberb,  342.  In  the  same 
page,  Uie  reporter  of  this  case  adds  «  Note, 
sperate  debts  shall  be  reckoned  as  money  in 
pocket,  because  it  is  supposed^  the  executor 
may  have  them  when  he  wilL' 

(k)  Bull.  N.  P.  140. 

{/)  2  Selw.  N.  P.  8th  ed.  788,  n. 
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admitted  the  sum  of  367/.  to  be  due  to  the  testator's  estate,  but  stated 
that  232/.,  the  amount  of  certain  debts,  supposed  to  be  recoverable,  was 
included  in  that  sum.  The  plaintiflf  obtained  a  verdict  for  367/. ;  and 
this  verdict,  it  was  decided,  the  plaintiff  was  entitled  to  retain,  Dallas,  C. 
J.,  saying, — <<The  defendants  have,  in  their  inventory,  admitted  the 
debts  to  be  recoverable,  and  do  not  now  deny  that  they  are  recoverable. 
But  this  case  is  still  stronger  against  the  defendants,  for  the  plaintiff  has 
produced  an  aflSdavit,  stating  that  the  debts  might  be  recovered,  if  applied 
for.'^(m)  A  case  may  here  be  mentioned,  in  which  an  action  oi  debt 
was  brought  against  an  executor  on  a  bond,  and  he  having  written  a  let- 
ter to  the  plaintiff,  stating  the  particulars  of  the  testator's  estate,  and 
therein  mentioned  300/.  as  due  on  a  mortgage  to  the  testator,  upon  pro- 
ducing this  letter  at  the  trial,  the  judge  took  it  as  sufBicient  evidenee  to 
prove,  that  the  300/.  came  to  the  defendant's  hands,  and  directed  the  jury 
accordingly.  But  against  the  judgment  obtained  in  this  action,  a  Court 
of  Equity  relieved  the  defendant,  on  proof,  by  the  executor,  that  the 
mortgage  was  a  bad  security,  there  being  three  precedent  mortgages  on 
the  same  lands,  and  that  the  300/.  had  not  been  received,  but  was  still 
standing  out  upon  such  subsequent  mortgage.(n)  It  remains  to  notice  a 
Nisi  Prius  case,  in  which  it  appears  an  inventory,  that  contained  certain 
debts  due  to  an  intestate,  was  not  considered  to  be  primd  facie^  or  sufB- 
cient  evidence  of  assets  in  the  hands  of  the  administrator;  a  case  which 
is,  therefore,  it  would  seem,  at  variance  with  the  authorities  before  men- 
tioned. It  occurred,  it  is  observable,  before  the  decision  in  Young  v. 
Cawdrey.  In  Giles  v.  Dyson,  an  administrator,  the  defendant  had  ex- 
r  *148  1  ^^^'^^  ^^  inventory  in  the  Ecclesiastical  Court;  and  the 
L  ^  Counsel  for  the  plaintiff  contended,  *that  certain  debts  which 

the  defendant,  in  his  inventory,  allowod  to  be  due  to  the  estate,  and 
which  he  did  not  represent  to  be  desperate,  were  to  be  considered  aa  actual 
assets  in  the  defendant's  hands;  but  he  admitted  it  was  competent  to  the 
defendant  to  show,  that  these  debts  had  not  been  paid.  Lord  EUenborough, 
— "You  must  prove,  presumptively  at  least,  that  these  debts  have  been 
paid;  that  presumption  may  depend  on  the  time,  and  a  number  of  other 
eircumstanoes;  but  upon  the  plea  of  plene  ctdministraviU  it  is  necessary 
to  prove  that  effects  came  into  the  hands  of  the  defendant;  this  is  the 
universal  practice,  "(o) 

(m)  Young  t.  Cawdrey,  8  TaunL734';        (n)  Robinson  ▼.  Bell,  8  Vera.  140. 
Young  ▼.  Coideiy,  8.  C,  3  J.  6.  Moore,  66.        (o)  1  Stark.  32, 
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SECTION  XL 

OP  PROPERTT  B7  OR  IK  A  COURT  OP  EqUITT  HELD  TO  BE  ASSETS,  (p) 

Trees  are  many  cases  in  which  property,  particularly  cireumstanoed, 
has  by  or  in  a  Court  of  Equity  been  held  to  be  assets.  (9) 

And,  in  particular,  it  may  be  mentioned,  that  by  or  in  a  Court  of 
Equity,  the  following  kinds  of  property  have  been  held  to  be  assets; 
namely, — ^money  arising  from  the  sale  of  land,  devised  to  be  sold  by  execu- 
tors for  payment  of  the  testator's  debts  :(r)  stock,  or  money  in  the  public 
fuQds:(«)  money  due  to  a  testator  on  mortgage:(/)  the  equity  of  redemption 
of  a  term  of  years  *mortgaged:(u)  the  equity  of  redemption  of  p  «i  40  1 
the  fee-simple  mortgaged  :(v)  the  trust  of  a  lease  for  years  :(u;)  ^  ^ 

money  by  a  will  appointed  under  a  general  power  to  appoint  for  any  pur- 
fooe-^x)  the  power  being  reserved  by  the  testator  himself,  on  a  settlement 
made  by  him,(y)  or  being  given  to  the  testalor,(z)  or  being  to  charge 
land,  either  of  himself,  or  of  another  person  :(a)  money  by  a  voluntary 
deed  appointed  under  a  general  power  to  charge  land  by  deed  or  will  for 
any  purpose:(A)  a  chattel  interest  by  a  voluntary  deed  appointed  in  land, 
by  a  person  then^  indebted,  and  who  had  a  general  power  to  appoint  for 

(Ji)  On  the  rabject  of  this  section,  see  also  (w)  Attorney  General  t.  Sands,  3  Ch.  Rep. 

the  chapter  on  Equitable  Assets.  d7»  Nels.  134,2  Freem.  131.    See  King  ▼. 

(g)  Kingdon  v.  Bridges,  2  Vem.  67  ;  Ash-  Ballett,  2  Vem.  248,  and  Scott  v.  Scholey,  8 

field  ▼.  Ashfield,  ib.  287 }  Chichester  v.  Bick-  East,  486.    On  the  liability  of  an  attendant 

enfafiC  ib.  295 ;  Tooke's  case,  cited  ib.  54 ;  term  to  be  assets,  see  3  Ch.  Rep.  37 ;  Nels. 

Rider  ▼.  Wager,  2  P.  W.  332;   Watts  ▼.  Rep.  134;  2  Freem.  131;  2  Ch.  Cas.  152; 

Thomas,  ib.  364;  Bligh  ▼.  Earl  of  Darnley,  ib.  Free  Ch.  247 ;  11  Mod.  5 ;  Tiflen  ▼.  TilKen, 

622;  Dann  t.  Green,  3  P.  W.  9;  Gibson  ▼.  1  Vern.  1,  2  Ch.  Cas.  49, 55,  2  Freem.  66 ; 

Sanders,  Sel.  Ca.  Ch.  18, 11  Yin.  Abr.  235 ;  Chapman  ▼.  Bond,  1  Vern*  188;  Thraxton  v. 

Anon.  2  Freem.  100 ;  Ryall  ▼.  Ryall,  1  Atk.  Attorney  General,  ib.  340 ;  Baden,  or  Bladen, 

59;  Frederick  v.  Aynscombe,  ib.  392 ;  Cook  ▼.  Earl  of  Pembroke,  2  Vern,  52,  53,  Neb. 

T.  Dockenfield,  2  Atk.  566 ;  Lawton  v.  Law-  164;  Earl  of  Pembroke  v.  Bowden,  S.  C,  3 

ton,  3  Atk.  13 ;  Mabank  ▼  Metcalf,  ib.  95 ;  Ch.  Rep.  217 ;  Charlton  v.  Low,  3  P.  W. 

Bym  ▼.  Godfrey,  4  Ves.  6.  328.     See  also  Dowse  v.  Perdval,  1  Vern. 

(r)  BurwellT.  Corrant,  Hardr.  405.  104. 

(j)  Franklin  t.  Bank  of  England,  1  Ross.  (a:)  Lord  Towoshend  ▼.  Windham,  2  Ves. 
575,  585,  597.  See  S.  C.  in  9  B.  dc  C  156,  9  j  and  Shirley  v.  Lord  Ferrers,  there  cited, 
and  4  Mann«  &  Ryl.  11.  Late  cases,  it  may  See  Grise  t.  Goodwin,  2  Freem.  264,  265 ; 
here  be  noticed,  on  stock  passiog  under  par-  Harrington  t.  Harte,  1  Cox,  181 ;  Holmes  ▼. 
ticokr  words  osed  in  a  will,  are  Collier  ▼.  Coghill,  7  Ves.  499, 12  Ves.  206 ;  and  Buck- 
Squire,  3  Ruse.  467,  and  Kendall  ▼.  Kendall,  land  ▼.  Barton,  2  Hen.  Bl.  136. 
4  Rues.  360.  iy)  Thompson  v.  Towne,  Free.  Ch.  62, 2 

(0  Bridgman  t.  TVrer,  Cas.  T.  Finch,  Vern.   319;    Lassells  v.  Lord  Cornwallis, 

236 ;  Coraellis  t.  Coittllis,  ib.  361 ;  Casbome  Prec.  Ch.  232,  2  Vem.  465,  2  Freem.  279 ; 

Y.  Scaile,  1  Atk.  605.  Ashfield  t.  Ashfield,  2  Vern.  287 ;  George  v. 

(«)  Barthrop  ▼.  West,  2  Ch.  Rep.  63 ;  Milbanke,  9  Ves.  190. 

Coleman  ▼.  Winch,  1  P.  W.  776 ;  Case  of  {z)  Hinton  v.  Toye,  1  Atk.  466 ;  Bainton 

Crediton  of  Sir  C.  Cox,  3  P.  W.  341 ;  Hart-  ▼.  Ward,  2  Atk.    172,  and  from  Reg.  B.  7 

well  T.  Chitters,  Amb.  308;  Clarke  v.  Sam-  Ves.  603,  n. 

son,  1  Ves.  100.    See  also  Fosset  t.  Austio,  (a)  LasseUs  t.  Lord  Cornwallis,  Shirley 

Piec  Ch.  99.  ▼•  I'ord  Ferrers,   Bainton  ▼.   Ward,    and 

M  Plneknet  ▼.  Kirk,  1  Vem.  411 ;  Solley  George  ▼.  Milbanke,  above. 

T.  Gower,  3  Vem.  61 ;  Anon.  2  Fieem.  115 ;  (b)  Pack  ▼.  Bathurst,  3  Atk.  269.     See 

Phinket  ▼.  Penson,  2  Atk.  294.    See  also  also  Troughton  v.  Tronghton,  3  Atk.  666,  1 

Treror  t.  Perryor,  1  Ch.  Cas.  148,  and  Ryall  Ves.  86 ;  and  Lord  Townshend  t.  Wind- 

T.  Ryall,  1  Atk.  59.  ham,  2  Ves.  9. 
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any  purpose  :(c)  leases  bequeathed,  and,  by  the  assent  of  the  executor, 
vested  in  the  legatee  :(c?)  shares  in  a  newspaper,  and  of  the  profits  of 
printing  it  subsequent  to  the  death  of  the  owner  of  the  shares,  (e)  a  debt 
r  *150  1  ^^^^^  ^°  executor  owes  to  his  testator .(/)  On  the  last  kind 
"-  ^  of  'assets  it  may  be  mentioned,  that  if  a  bond  or  simple  con- 

tract debt  is  owing  by  A.  to  B.,  who  appoints  A.  his  executor,  at  law  the 
debt  is  by  this  means  extinct,  in  the  sense,  that  the  action  is  gone;  but  at 
law  the  debt  is  still  assets ;(^)  and  the  debt  is  not  extinct  in  equity ^(A) 
where  it  is  part  of  the  testator's  personal  e8tate,(t)  and  is  assets  to  pay 
debts,(j)  and  legacies,(Ar)  and  may  itself  be  by  the  testator  bequeathed, (/) 
and  will  pass  in  a  bequest  of  the  residue,  (m)  Also,  where  the  residue 
was  undisposed  of,  the  executor  has  been  held  to  be  a  trustee  of  the  debt 
for  the  testator's  next  of  kin.(n)  And,  farther,  the  testator's  heir  at  law 
is  entitled  to  hare  mortgaged  lands  exonerated  out  of  a  debt  owing  by  the 
executor.(o) 


[    'ISl    ]  •CHAPTER  IX. 

OF  PERSONAL  AND  REAL  ASSETS. 

Of  assets  there  are  assets  per  descent j  and  assets  enter  maines  of  an 
executor,  (a)  Assets  enter  mainesj  or  in  the  hands,  of  an  executor, 
appear  to  be  called  also  personal  assets;(6)  and  to  be  applicable  to  pay 
simple  contract  debts,  and  also  debts  of  a  higher  degree,  as  by  bond  or 
covenant,  which  binds  the  testator's  heir  at  law,  and  by  statute,  judg- 
ment, or  recognizance.(c)    Assets  per  descent  appear  to  be  called  also 

(c)   Lord  Towndiend  t.    Windliam,   8  (t)  AikwiUi  t.  ChAiiiberlaine»  T<rth.  tit. 

Vm.  1.  Debt,  p.  68 ;  Eirington  t.  £tuib»  3  Dick. 

(<f)  Chamberlain  t.  Chamberlain,  1  Ch.  456. 

Cas.  266,  cited  3  East,  126, 127.  {j)  Brown  ▼.  Solwtn,  Gaa.  T.  Talb.  840. 

{e)  Gibblett  ▼.  Read,  9  Mod.  459.    See  341 ;  Freakley  ▼.  Fox,  9  B.  &  C.  134. 

alM>  Cooke  ▼.  Colcraft,  2  W.  BL  856.  {k)  Nichols  v.  Chamberlain,  3  Ch.  Rep. 

(/)  Askwith  ▼.  Chamberlain,  1  Ch.  Rep.  89,  Nela.  44 ;   Brown  ▼.  Selwin,  Gaa.  T. 

138,  Toth.  tit.  Debt,   p.   68;   Nichols  ▼.  Talb.  242. 

Chamberlain,  8  Ch.  Rep.  89;  Brown  ▼.  (I)  Cas.  T.  Talb.  242. 

Selwin,  Cas.  T.  Talb.  240,  241 ;  Simmons  (m)  PhilUps  ▼.  Phillips,  1  Ch.  Cas.  293,  2 

T.  Gotteridge,  13  Yes.  262.  Freem.  11  ;  Brown  v.  Selwin,  Cas.  T.  Talb. 

ig)  Woodward  t.  Lord  Darey,  Plowd.  340;   both  cited  1  West  Cas.  T.  Haidw. 

186;  HoUiday  t.  Boas,  1  Rol.  Abr.  920;  163. 

Wankford  ▼.  Wankford,  1  8alk.  306,  Cas.  (n)  Carey  t.  Gk>od]nge,  or  Goodwyn,  8 

T.Holt,  311;  Cheetham  v.Wardyl  Bos.  dc  Bro.  C.  C.    110;  Berry  v.  Usher,  11  V«. 

P.  630 ;  Freakley  ▼.  Fox,  9  B.  dt  C.  130,  4  87,  90. 

Mann.  dcRyl.  18.— Bro.  Abr.  tit  Dette,  66,  (o)  Fox  t.  Fox,  1  West  Cas.  T.  Hardw. 

Execntors,  114,  118 ;  Mo.  607 ;  1  Brownl.  162,  2  Eq.  Cas.  Abr.  602,  1  Atk.  463. 

&  G.  62.     See  also  Fryer  t.  Giidring,  Mo.  (a)  Termes  de  la  Ley,  ▼.  Assets ;  3  BL 

866,  and  Caweth  t.  Philips,  1  Ld.  Raym.  Com.  244,  610. 

<(06.  (6)  2  BU  Com.  340 ;  2  Yes.  jjon.  70. 

(A)  Field  ▼.  Clerk,  1  Ch.  Rep.  242 ;  Anon.  (c)  2  Bl.  Com.  61 1. 
8  Freem.  58,  Ca.  68.    See  Matthew  ▼.  Fits- 
Simon,  4  Bro.  P.  C.  ed.  TomL  11. 
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Real  9aaeis;{d)  and  at  the  common  law,  and  except  under  the  doctrine  of 
marshalling  aaseta,  and  the  case  of  Crown  debts,  not  to  be  applicable  to 
pay  simple  contract  debts,  but  only  debts  of  a  higher  degree,  as  by  bond 
or  covenant,  which  binds  the  testator's  heir  at  law,  and  by  statute,  judg« 
ment,  or  recognizance.(e) 
These  different  kinds  of  assets  may  form  the  subjects  of, 

Section  I.  0/  Personal  Assets. 
II.   Of  Seal  Jlssets, 


SECTION  L 

0¥  FBRSONAI.  ASSETS. 

The  following  kinds  of  property  are  personal  assets,  (/} — an  estate 
pur  auter  vie  in  freehold(^)  land,  and  limited  to  the  testator  merely,  or 
to  him,  his  executors  and  administrators :( A)  a  rent-charge  pur  auter  irie^ 
and  limited  to  the  grantee  merely,  *  without  naming  his  heirs,  p  « .  -^  -i 
executors;,  or  administrators:(t)  an  estate pi/r  auter  t^  by  a  '-  ^ 

lease  limited  to  A.  and  his  heirs,  and  in  a  settlement  made  by  A.  con- 
verted into  personal  estate,  and  afterwards  devised  by  him:{j)  the  right 
of  the  next  presentation  to  a  church,  which  is  full,  and  which  right  has 
been  granted  to  a  person,  who  dies  possessed  of  it:(Ar)  timber  growing 
on  the  estate  of  a  lunatic,  and  cut  under  an  order  of  the  Court  of  Chan- 
cery, founded  on  the  master's  report,  that  it  would  be  for  the  benefit  of 
the  lunatic,  and  sold,  the  produce  of  the  sale  being  paid  into  the  Bank  on 
account  of  the  lunatic :(/)  damages  recovered  by  an  executor  in  an  action 
of  trespass:(f7i)  all  personal  proper^,  which  devolves  to  executors,  and  is 
assets,  (n) 

(d)  2  BL  Com.  340;  SVes-Joii.  70.  See  Raggett  ▼•  CleAe*  1  Yem.  334,3  Yentr, 

(0  See  the  RUtates,  47  G.  m.  c  74,  and  364. 

1  W.  lY.  c.  47;  and  Bad.  Co.  Litt.  191  a,  (i)  BeaipadL  t.  Hntehinaon*  7.  Bingh. 

D.,  tL  9.  178. 

(f)  See  alio  Chapter  ZI.,  on  Property  (J)  Doke  of  Beronahire  t.  Kinton,  or 

hflU  to  be  peiw>nal  eatate  of  a  penon  de-  AUdna,  2  Yem.  719,  2  P.  W.  381,  dted  7 

ceaaed.  Yea.  444. 

(^)  Neither  aect.  12  of  Stat  29  C.  B.  (k)  7  B.  &  C.  ISO,  161,  188,  198;  Bro. 

c  a,  nor  aect  9  of  Stat  14  G.  IL  c.  20,  ex-  Abr.  tit  Chattela,  pL  20,  tit  Eitatea,  pi.  61. 

teada  to  Copyholda ;  Zonch  ▼.  Forae^  7  East,  (/)  Ex  parte  Bromfield,  1  Yea.  jun.  468 ; 

186.  Oxenden  ▼.  Lord  Compton,  S.  €.>  2  Yea. 

(A)  Stat  29  C.  n.  c  3, 1.  12 ;  14  G.  11.  jun.  69. 

c  80,a.  9  ;  Dake  of  Beronihire  t.  Atkuia,  2  (m)  Co.  Litt  124  a. 

P.  W.  381,  Sel.  Ca.  Ch.  71;   Oldham  ▼.  (n)  6  Co.  47  b.;   Savile,  119;  1  Rnai. 

Pickering,  2  SaOc  464,  1  Ld.  Raym.  96 ;  686,  697 ;  2  Bl.  Com.  510.    Of  a  teitatoea 

Bipley  ^.  Waterwortb,  7  Yea.  426,441, 447.  personal  property  out  of  England,  eee  Bow- 

dale^acaae»6Co.46b. 
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SECTION  II. 


OF    REAL    ASSETS. 


The  following  kinds  of  property,  descended  from  a  person  seised  in 
fee,  are  Heal  assets, — freehold  lancl:(o)  ancient  demesne  hnd:{p)  gavel- 
kind land:(9)  Borough  English  land:(r)  land  descended  from  an  ancestor, 
between  whom  and  the  heir  there  is  an  intermediate  descent:(«}  lands 
descended  on  the  part  of  the  father  and  of  the  mother:(/)  a  trust  estate 

^  in  fee-simple:(tt)  *tithes  in  the  hands  of  laymen:(t;)  advow- 

t  J  son  in  fee  appendant  to  a  manor:(M;)  advowson  in  fee  in 

gross;(a:)  which,  whether  the  descent  is  of  a  trust  estate,(y)  or  the  legal 
estate,  (z)  a  Court  of  Equity  will  decree  to  be  sold,  for  the  payment  of 
judgment  and  specialty  debts. (a) 

Ad  estate  jpur  auter  vie,  limited  to  the  ancestor  and  his  heirs,  is  like- 
wise real  assets.  (6) 

A  reversion  in  fee  descended  is,  when  assets,  real  assets,  and  offers 
several  distinctions. 

The  Courts  of  JLaw  and  of  Equity  hold  to  be  assets^  a  reversion  in 

(0)  Anon.  %  Dyer,  124  ft.,  Ca.  38;  Emer-  and  C.  160.    It  ii  dear  that  an  adTowson 

son  V.  Inchbird,  1  Ld.  Raym.   728 ;  Wilson  may  be  extended,  in  the  sense,  be  valoed ; 

V.  Armorer,  1  Lev.  287,  3  Salk.  157,  1  Rol.  Fleta,  lib,  ii.,  c.  71,  s.  10,  p.  158,  ed.  1685; 

Abr.  269,  A.  pi.  3.     Of  lands  in  Ireland  or  Britton,  185,  18G,  ed.  1640  ;  Cro.  Eliz.  359, 

ScoUand,   see   Evans  and   Ascough's  case,  360 ;  Co.  Litt  374  b.,  where  the  passages  in 

Latch,  234,  cited  arg.  1  Vem.  419,  and  Bligh  Fleta  and  Britton  are  cited  by  Sir  E.  Coke, 

V.  Eari  of  Damley^  2  P.  W.  622.  as  authorities,  that  an  advowson  is  <*  valna- 

()>)  Fitzh.  Abr.  tit.  Jlsaeta  par  disc.  1 ;  ble,"  and  to  support  his  opinion  that  an  ad- 

Bro.  Abr.  tit.  jiaaeta  per  disc,  1 1 ;  1  Kol.  vowson  is  assets  to  make  a  lineal  warranty  a 

Abr.  269,  A.,  pi.  1;  3  Vin.  Abr.  141.  bar  in  formedon.  But  neither  Fleta  nor  Brit- 

{q)  Co.  Litt.  376  b.;  Hob.  25 ;  Cro.  Jac.  ton  says  that  an  advowson  is  assets ;  and  Sir 

218;  W.  Jo.   88;    Hawtrie  v.  Auger,  or  E.Coke  does  not  say  that  it  is  assets  to  pay 

Anger,  2  Dyer,  239  a.,  Mo.  74.  debts.     In   Anon.   Savile,    119,  it   is  said, 

(r)  Jo.  88  ;  14  Vin.  Abr.  245.  «  Each  thing  which  the  law  gives  to  the  eze- 

(a)  Anon.  3  Dyer,  368  a.,  Ca.  46 ;  Den-  cutors  shall  be  said  to  be  valuable,  and,  con- 

nye's  case,  Noy,   66,  14  Vin.   Abr.  245 ;  sequently,  shall  be  assets.    By  recovery  in 

Bowyer  v.  Hivitt,  W.  Jo.  88,  14  Vin.  Abr.  Quare  impedit,  they  shall  recover  damages^ 

245 ;  Jenks'  case,  Cro.  Car.  161 ;  HoUey  v.  which  shall  be  assets.     And  as  an  advowson 

Weeden,  2  Ch.  Cas.  175,  1  Vem.  400.  shall  be  assets  in  the  heir,  so  a  presentation 

(0  Co.  Litt.  376  b.;  2  Co.  25  b.;  3  Co.  shall  be  in  the  executors."    On  the  right  of 

14  a.;  Hob.  25;  W.  Jo.  88;  14  Vin.  Abr.  an  executor,  or  heir,  or  other  party,  in  certain 

245.  cases  to  present  to  a  church,  see  Bro.  Abr. 

(«)  Stat.  29  C.  n.  c  3,  s.  10;  2  Freem.  tit  Chattels,  6,  20  ;  11   Vin.   Abr.   145,   pL 

115;    King  V.  Ballett,  2  Vem.  2^18.     See  16;  Shep.  TouchsL  432  ;  Holt  v.  Bishop  of 

Creed  v.  Colville,  1   Vern.  172,  Lady  Grey  Winchester,  3  Lev.  46, 3  Salk.  280,  and  Ren- 

V.  Colvile,  2  Ch.  Rep.  143,  and  Goffe  v.  nell  v.  Bishop  of  Lincoln,  3  Bingh.  223,  7 

Whaliey,  1  Vem.  282.  B.  &  C.  113,  9  Dowl.  &  Ryl.  810, 

(v)  Co.  Litt  159  a.  (y)  Robinson  v.  Tonge.  3  Vin.  Abr.  145, 

(w)  3  Atk.  465.  2  Eq.  Cas.  Abr.  609,  1  Bro.  P.  C.  ed.  Toml. 

(x)  At  law,  this  advowson  seems  to  be  114,  3  P.  W.  398, 401,  cited  2  Atk.  206,  and 

assets  to  make  a  lineal  warranty  a  bar  in  for-  3  Atk.  464. 

medon ;  Bro.  Abr.  tit  Jaaeta  per  disc.  4, 21;         (r)  Westfaling  v.  Westfaling,  3  Atk.  460, 

Co.  Litt.  374  b.,  cited  3  Atk.  461, 464 ;  but,  461,  464,  cited  7  Ves.  447. 
s^  'aw,  it  is  perhaps  not  assets  to  pay  debts.         (a)  Jacob  Rep.  221. 

T)oct  &  St  Dial.  2,  ch.  26,  ed.  1709,  p.         (6)  SUt.  29  C.  IL  c.  3,  s.  12 ;  Marwood 

Cro.  Eliz.  359;  Savile,  119;  2  Atk.  v.  Turner,  3  P.  W.  163,  166; 

Atk.  461,  464 ;  Jacob,  221 ;  7  B.  v.  WestfaUng^  3  Atk.  460. 
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fee  expectant  on  a  term  of  year8;(c)  and  also  a  reversion  **in  r  «|  e^  1 
fee  expectant  on  an  estate  for  ]\{e.{d)    And,  in  the  last  in-  L  J 

stance,  a  Court  of  Equity  will,  during  the  estate  for  life,  decree  the 
reyersion,  descended  to  the  heir  at  law,  to  be  sold,  for  the  payment  of 
the  ancestor's  specialty  debts. (e) 

At  law,  if  a  person  seised  of  a  reversion  in  fee,  expectant  on  an  estate- 
tail,  enters  into  a  bond  wherein  he  binds  his  heirs,  this  reversion  de- 
scended from  the  obligor  to  his  heir  is,  before  it  is  fallen  into  possession, 
so  far  not  assets,  that  the  heir  may  plead  riens  per  descent  {/)  But, 
after  it  is  fallen  into  possession,  it  may  be  asset8.(^}  And  if  a  reversion 
in  fee,  expectant  on  an  estate  for  life  and  contingent  uses  in  tail,  descends 
to  the  heir  of  the  donor,  in  equity  it  is,  before  it  is  fallen  into  possession, 
the  donor's  assets,  which  the  Court  will  decree  to  be  sold  for  the  pay- 
ment of  his  specialty  debts.  And  it  is  probable  also  the  same  decree 
may  be  obtained,  in  the  stronger  case  of  a  reversion  in  fee  expectant  on 
an  estate-tail,  or  entail  which  is  vested.  (A) 

On  a  reversion  being  assets  at  law.  Sir  T.  Plumer  has  made  the  follow- 
ing observations:^-'^  There  are  three  cases  of  reversions.  If  it  be  a  re- 
version dependant  upon  a  term  of  years,  the  law  does  not  consider  the 
term  as  any  thing;  and  judgment  is  given  against  the  heir,  if  he  plead 
riens  per  descent.  But  if  the  creditor  takes  out  an  elegit^  he  is  stop- 
ped by  the  term,  which  is  a  good  defence  for  the  lessee  in  ejectment,  and 
so  there  is  a  eessei  executio  during  the  term.  If  it  be  a  reversion  after 
an  estate  for  life,  the  heir  must  plead  specially,  stating  that  he  has  no  as- 
sets, *exeept  this,  and  setting  u>rth  what  it  is:  the  creditor  ^  «. -^  ^ 
m^y  then  take  judgment  qiuindo  aceiderit     In  the  case  of  I-  -■ 

a  roversion  after  an  estate-tail,  the  authorities  say  that  the  heir  may  plead 
generally  riens  per  descent;  distinguishing  this  from  the  plea  in  the  case 
of  a  reversion  after  an  estate  for  life.  The  plaintiff  may  then  reply  that 
there  is  this  reversion  descended  to  the  defendant,  and  he  may  then  have 
a  judgment  quando  acciderit,  the  same  as  in  the  case  of  a  reversion  after 
an  estate  for  life.''(t) 

The  law  of  inheritance  offers  a  distinction  between  a  fee-simple  in 
possession,  and  a  fee-simple  in  reversion  expectant  on  an  estate-tail. 
And  with  reference  to  the  descent  of  the  former  fee,  or  fee  in  possession, 
there  is  an  important  difference  between  a  seisin  in  law  and  actual  sei- 
sin.    If  A.  is  seised  in  fee  of  land,  of  which  no  other  person  is  seised  or 

(e)  Smith  ▼.  AngeO,  2  Ld.  Kajm.  788,  7  (/)  Terlbg  v.  Trafford,  cited  6  Co.  42  a.. 

Mod.  40,  1  8aDu  354 ;   Villon  t.  Handley,  2  58  b.,  and  Jacob  Rep.  216,  I  Rol.  Abr.  269, 

Wllia.  49  ;  Tyndole  t.  Waira,  Jacob,  217,  A.  pi.  2 ;  Kollow  ▼.  Rowden,  3  Mod.  267 ; 

218 ;  Bofihby  ▼.  Dizbn,  3  B.  &  G.  298,  5  Roand  v.  Kello,  8.  C,  1  Freem.  498;  iCioaa- 

Dowl.  &  Ryl.   126.    See  also  Osbaston,  or  ton  v.  Clark,  2  Atk.  206  ;  Smith  ▼.  Parker, 

OtbeniUms  ▼.  Stanhope,  2  Mod.  50,  3  Salk.  2  W.  Bl  1232 ;  Tyndale  t.  Wane,  Jacobs 

ISO,  1  Freem.  160.  217. 

idy  Rook  T.  Clealand,  1  Ld.  Raym.  53, 1  Qr)  Kellow  t.  Rowden,  8  Mod.  253,  1 
Lotw.  503,  507;  Smith  v.  Angell,  2  Ld.  Fraem.498;  Godolphm  ▼.  Abingdon,  2  Atk. 
Rmfm-  784^  785.  786,  7  Mod.  42.-Jacob  67 ;  Kinaaton  t.  Clark,  ib.  204^  and  itated 
Bep.  216,  218.  Rent  reaerred  on  a  leaie  for  fipom  MS., 2  Cmiae  Dig.  2d  ed.  447 ;  Conn- 
fife,  and  ae  inddent  to  the  reversion  descend-  tess  of  Warwick  v.  Edwards,  1  Dick.  61 ; 
ed  CO  the  heir  of  the  lessor,  seems  to  be  assets  Tyndale  ▼.  Warre,  Jacob,  218.  See  alao 
oa  ▼oQcher  of  the  heir.  Bro.  Abr.  tit.  Miett  Marebioness  of  Tweedale  t.  Barl  of  Coven- 
per  dUe.  17,  23.  try,  1  Bro.  C,  C.  240. 

(tf)  Tjmdale  t.  Warre,  Jacobs  212,  221,  (h)  Tyndale  ▼.  Wane,  Jacob,  212. 

922.     See  Fortrey  ▼.  Fortrey,  2  Vem.  134.  (t)  Jacob  Rep.  217, 218. 
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possessed;  or  if  A.  is  seised  in  fee  of  land,  of  whieh  no  other  person  is 
seised,  and  of  which  another  person  is  in  possession  for  a  term  of  years^ 
for  an  uncertain  chattel  estate,  or  at  will;  A.  is  seised  in  fee*simple  id 
possession.  I(  the  land,  of  which  no  other  person  is  seised  or  possessed, 
descends  from  A.  to  B.,  the  heir  at  law,  then,  immediately  on  the  death 
of  A.,  B.  is  seised  in  law  only;  and,  after  J3.  has  entered  on  the  land, 
he  is  actually  seised  of  it.  If  the  land,  of  which  no  other  person  is 
seised,  and  of  which  another  person  is  in  possession  for  a  term  of  years, 
or  for  an  uncertain  chattel  estate,  descends  from  A.  to  B.,  the  heir  at  law, 
then,  immediately  on  the  death  of  A.,  B.  is  actually  seised  of  the 
land.(y)  This  difference  between  the  two  seisins  is  of  much  importance; 
because,  if  the  heir  dies  seised  in  law  only,  the  ancestor,  from  whom  the 
descent  came  to  him,  continues  to  be  the  stock  of  descent;  but  if  the  heir 
dies  actually  seised,  then  he  himself  is  the  stock  of  the  next  descent, 
agreeable  to  the  maxims,  seisina  fadt  stipitenif  and  possessio  /ratris 
de/eodo  simplici  fount  sororem  esse  /ueredefn.(k)  In  each  of  the  men- 
tioned cases,  where  the  heir  dies  actually  seised,  he  dies  actually  seised 
in  fee-simple  in  possession ;  and  because  he  is  so  seised,  he  himself  is  the 
r  *156  1  *^^^^^  ^^  descent.  And  in  a  case  where  a  reversion  in  fee, 
^  ^  expectant  on  the  estate  of  a  tenant  from  year  to  year,  de* 

scended  to  A.,  who,  without  receipt  of  rent,  died  seised,  a  Court  of  Law 
held  that,  by  reason  of  the  possession  of  the  tenant  from  year  to  year,  A. 
died  actually  seised,  and  that  the  land  was  assets  to  satisfy  a  bond  debt 
of  A.(/)  When  the  fee- simple,  which  descends  to  the  heir,  is  not  a  fee. 
in  possession,  but  a  fee  in  reversion  expectant  on  an  estate-tail,  then  if  he, 
who  is  seised  in  tail,  is  either  another  person  or  the  heir  himself,  such 
heir  is  not,  during  the  continuance  of  the  entail,  actually  seised  in  fee- 
simple  in  possession ;(m)  and  it  follows  that,  when  the  reversion  falls  into 
possession,  he  himself  cannot,  on  the  ground  that  while  the  entail  con- 
tinued he  was  actually  seised  in  fee-simple  in  possession,  be  the  stock  of 
descent.  But  he  may  be  the  stock  of  descent  for  other  reasons.  For 
if  he  is  seised  of  the  freehold,  the  law  allows  the  heir  in  fee  in  reversion 
expectant  on  the  entail  to  make,  by  certain  acts  done  by  him,  an  altera- 
tion or  change  in  the  freehold  and  the  reversion,  and  by  this  means  to 
make  himself  the  stock  of  descent,  (n)  But  if  the  heir  has  not  so  changed 
the  freehold  and  reversion,  or  at  least  the  reversion,  he  will  not  be  the 
stock  of  descent,  (o)  That  stock  may  be  the  donor  of  the  entail.  (/?) 
And  a  consequence  is,  that  if,  when  the  reversion  falls  into  possession, 
and  is  then  claimed  by  descent,  the  heir,  who  took  by  descent  the  re- 
version, is  not  the  stock,  from  whom  the  present  heir  must  make  title  to 
the  land,  such  land  will  not  be  assets  of  that  intervening  heir  of  the  re- 

(j)   Litt  8.  6 ;  Co.  Litt  16  a ,  29  a.;        (o)  Bro.  Abr.  tit  Discent,  30 ;  Co.  Litt. 

Bushby  T.  Ducon,  3  B.  &  C.  298.  14 b.;  1  Rol  Abr;  628,  pi.  6,  7, 8, 9 ;  3  Mod. 

{k)  Litt  8.  8 ;  Co.  Litt  14  b.,  16  a.,  15  267 ;  Canningham  t.  Moody,  1  Yea.  174  ; 

b.,  29  a.;  2  BL  Com.  209,  227 ;  Bro.  Abr.  Doe  ▼.  Hutton,  3  Bos.  &  P.  643. 
tit  Diseent,  30 ;   Goodtitle  t.  Neurman,  3        (p)  Kellow  v.  Rowden,  3  Mod.  253 ; 

Wils.  616;  Doe  ▼.  Keen,  7  Durn.  &  E.  386.  Gi£&rd  ▼.  Barber,  4  Vin.  Abr.  462,  2  Eq. 

(0  Bnahby  t.  Dixon,  3  B.  &  C.  298,  6  Cas.  Abr. 706 ;  Jenkins  t.  Prichard,  2  Wila. 

Dowl.  &  Ryl.  126.  45,  by  mistake  ^'said  to  be  adjudged  for  the 

(m)  Co.  Litt  14  b.,  29  a.  defendants,  3  Bos.  &,  P.  658.    See  a  correct 

(n)  Stringer  v.  New,  9  Mod.  363.  report  of  tbe  same  case  in  Walk,  on  Desc. 

113,  n.,  3ded.,144,  n. 
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yenioD,  bat  will  be  the  assets  of  him,  who  is  found  to  be  the  present 
stock  of  desceQt.(7) 

*It  remains  to  notice,  that  as  the  intervening  heir  or  rever-  r   •!  1-7    -1 
iioner  expectant  on  the  estate  tail  may  grant  the  reversion,  I-  -^ 

80  he  may  incumber  it  by  a  charge  or  judgment(r)  And  notwithstand- 
ing^ a  judgment  will  not  make  such  intervening  heir  the  stock  of  descent, 
it  binds  the  reversion;  and  although  the  reversion,  when  it  falls  into  pos- 
session, will  not,  to  satisfy  that  judgment,  be  assets  descended  to  the  heir 
of  him  who  is  the  stock  of  descent,  as  the  donor  of  the  estate-tail,  yet 
sueh  heir  takes  the  reversion  bound  by  the  judgment,  which  accordingly 
18  ayailable  against  him.(^) 


•CHAPTER  X.  [    *158    ] 

OF  PARAPHERNALIA;  OP  A  WIPE'S  PERSONAL  CHATTELS,  MADE 
BY  MARRIAGE  THE  PROPERTY  OP  HER  HUSBAND ;  AND  OP  PERr 
SONAL  CHATTEI^,  WHICH  ARE  THE  SEPARATE  PROPERTY  OP  A 
WIFE. 

Sect,  I.   0/  Paraphernalia. 

II.  0/  a  Wife's  personal  Chattels,  made  by  Marriage  the 

Property  of  her  Husband* 
III.  Of  personal  Chattels f  which  are  the  separate  Property 
of  a  Wife. 


SECTION  I. 

OF  FABAPHERNALIA. 

Thsrb  are  certain  personal  chattels,  which,  in  a  husband's  life-time, 
are,  to  most  intents,  his  own  property;  but  which,  after  his  death,  be- 
long, except  as  against  his  creditors,  to  his  widow.  These  are  called  her 
paraphernalia;  which  is  a  term  borrowed  from  the  Civil  Law,  and,  de- 
rived from  the  Greek  language,  signifies  something  over  and  above  her 
dower.(a)     The  apparel  and  ornaments  of  the  person  of  the  wife  are 

(o)  KaUow  ▼.  Rowden,  8  Mod.  263, 8  Ler.  (r)  8  Mod.  2fi6 ;  4  Vin.  Abr.  458 ;  1  V«t . 

M,  1  Show.  244,  Garth.  186,  Gas.  T.  Holt.  177 ;  8  W.  Bl.  Rep.  1838. 

71,386;  Round  t.  Kello,  8.  G.,  I  Freem.  («)  Oifiard  ▼.  Barber,  4  Yin.  Abr.  468, 

498 ;  Gifibrd  ▼.  Barber,  4  Yin.  Abr.  452,  8  Ga.  17.  Eq.  Ga.  Abr.  706. 

£q.  Gas.  Abr.  706;  which  aatboiities  eon-  (a)  8  Bl.  Com.  436.    See  alio  on  th« 

tiadiet  Smith  ▼.  Parker,  8  W.  Bl.  1880,  a  word  Paraphernalia,  Fleta,  lib.  v,  e.  83,  s.  6, 

ease  abo  denied  to  be  law  by  Loid  Tharlow,  Mo.  813,  and  1  RoL  Abr.  911. 
Lord  Al^anley,  and  Sir  T.  Plnmer,  1  Bro.  G. 
C.  846y  3  BO0.  &  P.  650,  Jacob,  319. 
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paraphernalia;(6)  namely,  conyenient(c)  apparel  and  ornameDla,  or, 
adopting  expressions^  which  appear  to  be  intended  to  convey  the  same 
meaning,  apparel  and  ornaments  <<  convenient  for  her  degcee/\d)  or 
<<  having  regard  unto  her  degree/'(6}  or  <<  suitable  to  her  rank  and  de- 

r  *159  1  8^®*"(y)  *^^  ®"®  ^*®>  however,  the  degree  of  the  wife, 
^  ^  with  reference  to  her  title  to  paraphernalia,  seems  to  be  made 

to  depend  on  the  degree  of  her  husband.  (^)  And  in  a  case  where  Gould, 
J.,  expressed  an  opinion,  that  the  husband  was  bound  to  support  his  wife 
in  a  manner  suitable  to  his  degree,  he  observed,  '<  the  law  takes  notice  of 
things  suitable  to  the  degree  of  the  husband,  in  the  paraphernalia  of  the 
wife.  "(A)  According  to  other  authorities,  the  suitableness  of  parapher- 
nalia appears  to  be  considered  as  depending  on  the  quality  of  the  wife 
and  her  husband,  (i) 

From  different  cases  which  have  occurred  in  the  Courts,  it  appears 
that  paraphernalia  have  consisted  of,  or  may  consist  of,  rings;(^*)  trink- 
ets;(^)  a  gold  watch;(/)  jewels;(fn)  jewels  of  the  value  of  3000/.  at 
Ieast;(n)  diamonds;(o)  a  diamond  necklace;(p)  '^  four  chains  of  gold, 
twenty-eight  dozen  of  gold  buttons,  and  an  agate  (agget);''(f^  <<  sixty- 
five  great  pearls,  and  sixty-five  small  pearls,  and  a  diamond  chain."(r) 

Although  it  is  commonly  said  that  paraphernalia  are  the  apparel  and 
ornaments  of  the  wife's  person,(j)  yet  it  is  not  clear  they  may  not  also 
consist  of  other  kinds  of  personal  chattels,(/)  as  of  a  bed,(t<)  or  dressing 
or  chamber  plate.(v) 

r  *160  1  'I'o  make  jewels,  or  other  personal  ornaments,  parapher- 
L  -*  nelia,  *it  seems  to  be  necessary,  that  the  wife  have  in  her 

husband's  life-time  not  only  possessed,  but  worn,  the  particular  jewels  or 
ornaments.  For  most  of  the  authorities  speak  of  these  paraphernalia  as 
having  been,  during  the  marriage,  worn  or  used  by  the  wife.(u')  Where  a 
diamond  necklace  was  claimed  as  paraphernalia,  Lord  Hardwicke  appears 
to  have  considered  that,  to  support  this  claim,  it  was  essential  it  should 
be  proved,  that  the  lady  had  worn  it  as  the  ornament  of  her  person:  but 
said  it  is  not  necessary  to  prove  she  wore  it  at  all  times,  ^<  but  only  upon 

(b)  2  Bl.  Com.  436.  (o)  3  Atk.  434.     See  Calmady  ▼.  Ca]in». 

(c)  33  H.  VI.  31 ;  Bro.  Abr.  tit  AdndnU-  dy,  1 1  Vin.  Abr.  181,  2  Eq.  Cas.  Abr.  638, 
irai9rSf  pi.  6;  tit  Execuiort^  pi.  19;  Fitxh.     Ca.  9. 

Abr.  tit  Executors,  pi.  34;  1  RoL  Abr.  911,  (p)  Grahsm  ▼.  Lord  LondoDdeny,  3  Atk. 

pL  6,  8  ;  Mo.  214.  393. 

(d)  Cro.  Gar.  344.    See  2  Dyer,  166  b.  (q)  ViBcoanteM  Bindon*8  case,  Mo.  213, 
(tf)  2  Leon.  166.  2  Leon.  166. 

(/)  2  U.  Com.  436.  (r)  Lord  Haatinge  ▼.  Sir  A.  BooglaaBb 

(g)  Viaeountesa  Bindon'a  caae,  2  Leon.  Cro.  Car.  343,  W.  Jonea^  332,  1  Rol.  AJbr. 

166.   See  alao  Offley  t.  Offley,  Prec.  Ch.  27.  911,  pi.  9. 

(A)  Jenkina  v.  Tucker,  1  Hen.  Bl.  94.  («)  2  P.  W.  79 ;  2  Bl.  Com.  436. 

(t)  1   Hot  Abr.  941,  pi.  2;    Lord  Haat-  (/}  1  Rol.  Abr.  911,  pL  2;    Noy'sMu. 

ioga  T.  Dowgiafl^  or  Bouglaai^  1  Rol.  Abr.  Ch.  49 ;  2  Gh.  Rep.  882. 

91  ly  pL  9,  Cro.  Car.  343.   See  alao  Mo.  216.  (ti)  1  Rol.  Abr.  9 1 1,  pL  2 ;  11  Yin.  Abr. 

(/)  2  Atk.  104 ;  3  Atk.  434 ;  Staaway  t.  178,  180,  pi.  13 ;  Noy'a  Max.  Ch^  49 ;  2 Ch. 

BiylBB,  2  Eq,  Caa»  Abr.  156,  in  maif .  Rep.  382. 

(k)  2  Atk.  104.  (v)  Middleton  t.  MiddlatoD,  2  Ch.  B^. 

(/)  Stanway  T.  Stylea,  above ;  SeymoreT.  377,  382;    Ridout  t.  Earl  of  Plymouth,  % 

Treailian,  3  Atk.  368 ;    Seymour  ▼.  Tievi-  Atk.  104 ;    Incledon  t.  Northcote,  3  Atk. 

lyan,  8.  C,  1  Weat  Caa.  T.  Hardw.  109.  434;  Offley  ▼.  Offl^,  Prac.  Ch.  27. 

(m)  I  Ch.  Caa.  240;   1  Fnem.304;  1  (w)  1  RoU  Abr.  911,  pL9t   Cro.  Car. 

P.  W.729;  2  Atk.  104;   3  Atk.  868;    2  344;  3  Atk.  369;  1  Waft  Caa.  T.  Haidw. 

Yea.  4 :  1  Bro.  C.  C.  676.  110 ;  2  BL  Com.  436. 

(fi)  Northey  v.  Northey,  2  Atk.  77, 79. 
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birth-days  and  other  public  occasions,  which  it  has  been  proved  she 
did.''(jr)  And  in  a  ease  where  it  appeared  the  husband  kept  certain  jewels 
under  lock  and  key,  and  that  his  executor  found  them  locked  up  in  his 
bureau  at  the  time  of  his  deaths  Lord  Hardwicke  held  them  to  be  para* 
pheraalia,  notwithstanding  they  had  been  kept  by  the  husband:  his  llord- 
ship  saying,  <<  the  being  in  the  custody  of  the  husband  will  make  no  altera- 
tion, for  the  possession  of  the  husband  is  the  possession  of  the  wife,  and 
so  yice  yersi,  as  she  wore  them  for  the  ornament  of-  her  person  whenever 
she  was  drest"(y)  A  case  that  occurred  in  the  reien  of  Elizabeth,  is 
tiius  reported: — «If  the  husband  delivers  to  his  wife  a  piece  of  cloth 
(drape)  to  make  a  garment,  and  dies;  although  this  was  not  made  into  a 
garment  in  the  life-time  of  the  husband,  yet  the  wife  shall  have  it,  and 
not  the  executor  of  the  husband,  inasmuch  as  it  was  delivered  to  her  to 
this  intent'' (z)  On  the  necessity,  therefore,  of  having  worn  parapherna- 
lia, there  may  possibly  be  a  distinction  between  apparel  and  jewels,  or 
other  personal  ornaments. 

During  marriage,  paraphernalia  are,  to  most  intents,  the  property  of 
the  husband  ;(a)  the  wife  has  no  power  to  dispose  of  them;(6)  and  her 
husband  is  entitled  to  pledge,  sell,  or  give  them  away.(c)  During  the 
same  period,  also,  paraphernalia  are  *liable  to  the  payment  p  ^^^^  -^ 
of  the  husband's  debts.  ((/)     If  he  survives  his  wife,  they  *-  -^ 

continue  to  be  his  property,  (e)  But  if  he  dies  in  the  life-time  of  his 
wife,  although  he  may  by  his  will  bequeath  them  to  her,(/)  yet  it  is  set- 
tled he  cannot  bequeath  them  away  from  her,(^)  a  point  that  formerly 
was  considered  to  be  doubtfuL(A)  When  paraphernalia  are  bequeathed 
by  a  husband  to  his  wife,  she  may  elect  to  take  them  in  her  own  right, 
or  under  the  will.(i)  But  if  she  elects  to  take  them  in  her  own  right,  a 
Court  of  Equity  holds  her  to  be  obliged  to  relinquish  whatever  else  she 
claims  under  the  will,  for  she  must  abide  by  the  will  in  ioto^  or  not  at 

alley) 

After  the  death  of  a  husband,  his  widow  is  entitled  to  <<  convenient" 
apparel,  but,  at  law,  not  to  <<  excessive"  apparel.  The  excess  belongs  to 
the  husband's  executors.  (A)    And  at  law,  an  excess  of  jewels,  or  other 

(x)  Gnham^.  Lord  Londondeny,  3  Atk.  Calmady,  1 1  Yin.  Abr.  181,3  Eq.  Cm.  Abr. 

893.  628,  Ca.  9. 

Cy)  Northey  ▼.  Northey,  %  Adc.  77.  (A)  Lord  Hastings  ▼.  Douglass,  Cro.  Car. 

(z)  HarweU  ▼.  Harwell,  1  Rol.  Abr.  911.  843,  W.  Jones,  332.  1  Rol.  Abr.  911  ;  CUr- 

(a)  2  KenyoD  Rep.  pt  2,  p.  7.  ges  v.  Dachess  of  Albemarle,  2  Vera.  245; 

ib)  Cto.  Car.  344.  Wilcox  ▼.  Gore,  U  Vin.  Abr.  180,  2  Eq, 

(c)  2  Alk.  644;  3  Atk.  359, 394;  2  Ken-  Cas.  Abr.  626.     See  also  Davenport  ▼.  Ro- 

yon,  pC.  2,  p.  7 ;  2  BL  Com.  436 ;    Graham  binsbn,  Totb.  tit  Devue^  p.  79. 
▼.  Lord  Londonderry,  3  Atk.  393.  (t)  See  Clarges  v.  Duchess  of  Albemarle, 

(<0  2  Kenyon  Rep.  pt.  2,  p.  7.  2  Vera.  245,  Nels.  174,  and  Marshall  v. 

(e)  Gore  ▼.  Knight,  2  Vera,  drd  ed.  534,  Blew,  2  Atk.  217. 
dtn.  (30  0)  Churchill  ▼.  Small,  2  Kenyon,  pt.  2, 

(/)  Burton  v.  Pierpoint,  2  P.  W.  78 ;  p.  6 ;  Meyer  ▼.  Gowland,  2  Dick.  563.    "  It 

Clarges  t.  Duchess  of  Albemarle,  2  Vera,  is  a  general  rale  of  equity,  where  the  de- 

S45;  Sir  T.  Clarges*  case,  8.  C,  Nels.  174;  mands  are  of  the  same  kind  of  estate,  that 

Charehill  ▼.  Small,  2  Kenyon,  pt  2,  p.  6.  you  cannot  claim  under,  and  yet  controvert 

See  also  Read  t.  Snell,  2  Atk.  642,  644,  and  the  tesUtor's  intention.     But  I  give  no  opi- 

Caiy  ▼.  Appleton,  1  Ch.  Cas.  240.  nion  where  they  are  diflerent:"    By  Lord 

(jr)  Northey  v.  Northey,  2  Atk.  77 ;  Sey-  Hardwicke,  in  Seymour  v.  Trevilyan,  1  West 

more  t.  Treailian,  3  Atk.  858;  Seymour  ▼.  Cas.  T.  Hardw.  109. 
TrerUyan,  S.  C,  1   West  Cas.  T.  Hardw.        (jb)  33  H.  VI.  31 ;   Pitzh.  Abr.  tit  Ex- 

109.    See  also   I   P.  W.  730;  1  Atk.  441,  ecutort,  pi.  24;  Bro.Abr.tit   Admims^a- 

442;  2  Kenyon,  pt  2,  p.  7;  and  Calmady  ▼.  tort,  pi.  6,  lit  ExeeutQrs,  pi.  19 ;  1  Rot 

l2 
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Ersonal  ornamentB*  seems  also  to  belong  to  them.(/)  In  a  Court  of 
luity  it  may,  however,  be  different  For  in  a  ease  where  a  widow 
brought  a  bill  against  the  executor  of  her  husband,  to  have  her  parapher- 
nalia, and  Lord  Hardwicke  decreed  for  the  wife,  according  to  the  prayer 
r  •162  1  ®^  ^^^  *'^^*'>  *^"*  Lordship  is  reported  to  have  said, — ^  Though 
I-  ^^^  J  the  jewels  here  are  worth  3000/.  at  least,  yet  the  value 
makes  no  alteration  in  this  Court.'^(m) 

In  a  case  where,  after  the  death  of  a  husband,  a  diamond  necklace, 
which  was  the  wife^s  paraphernalia,  was  sold,  Lord  Hardwicke  decided 
she  was  entitled  to  an  account  according  to  the  value  at  which  it  had 
been  8old.(n)  And  in  the  same  case,  his  Lordship  expressed  an  opinion, 
<<  If  a  husband  pledges  the  wife's  paraphernalia,  and  dies,  leaving  a  suffi- 
cient estate  to  redeem  the  pledge,  and  pay  all  his  debts,  she  shall  be  ea- 
titled  to  have  it  redeemed  out  of  the  husband's  personal  estate.'*(o) 

After  a  husband's  death,  his  creditors  cannot  take  in  satisfaction  of 
their  debts  his  widow's  nece6sary(j9)  appare1.(9)  But,  with  this  excep- 
tion, a  widow's  paraphernalia  ai-e,  at  law(r)  and  in  equity,  assets  for  the 
payment  of  her  husband's  debts,  (j)  as  by  recognizance,  (/)  specialty,  (u) 
or  simple  contract (t;)  But  paraphernalia,  at  least  such  as  are  not  ex- 
cessive, are  not  assets  for  the  payment  of  legacies.  (t£') 

But  there  may  be  no  paraphernalia,  at  least  to  which  the  widow  is  en- 
r  *I63  1  ^^^^9  '"^  consequently  the  apparel  and  jewels,  or  *other 
^  ^  ornaments  of  her  person,  may  be  assets  for  general  pur- 

poses in  the  administration  of  the  husband's  estate,  and  therefore  be  as- 
sets for  the  payment  of  legacies,  if  by  marriage  articles,  or  a  settlement 
made  previously  to  the  marriage,  a  jointure  is  settled  upon  her  in  terms, 
which  express  this  provision  to  be  a  bar  to  her  claim  to  paraphernalia;  as 
if  it  is  expressed  to  be  in  lieu  of  dower,  and  all  demands  out  of  the  hus- 
band's personal  estate;(2r)  or  to  be  in  bar  and  satisfaction  of  the  wife's 
dower  and  thirds,  and  all  other  parts  of  the  real  and  personal  estate  of 
the  husband,  which  she  might  claim  by  the  common  law  of  England, 
the  custom  of  London,  or  otherwise  howsoever.(y) 

Abr.  91 1,  pL  7 ;  11  Yin.  Abr.  179,  pi.  6,  7 ;  (q)  Noy's  Max.  Ch.  49 ;  2  61.  Com.  436; 

Mo.  214^  216.     See  alffo  2  Dyer,  166,  b.  2  Yes.  7 ;  1  Rol.  Abr.  911,  pi.  6. 

(/)  Yiflcountees  Bindon's  case,  2  Leon.  (r)  YiBcoonteaa  Bindon'a  case,  Mo.  213, 

166,  Mo.  218;  Lord  HastiDgi  ▼.  Douglass,  216;  Harwell  t.  Harwell,  1  RoL  Abr.  911; 

Cro.  Car.  343,  1  RoL  Abr.  911,  pL  9.  Lord  Hastings  t.  Douglass,  Cro.  Car.  343 ; 

(m)  Nortbey  t.  Nortbey,  2  Atk.  77,  79.  Lord  Townsbend  t.  Windbam,  2  Yes.  7. 

(n)  Grabam  t.  Lord  Loxidondeny,  3  Atk.  (t)  Sbipton  t.  Hampson,  Cas.  T.  Finch, 

393.  145  ;  Lady  Ty rrel's  case,  S.  C,  1  Freem .  304 ; 

(o)  Ibid.  396.  Stubbs  t.  Stnbbs,  Cas.  T.  Fincb,  416 ;  WiU- 

(p)  The  word  **  neceesaiy*'  is,  it  nrast  be  son  ▼.  Pack,  Free.  Ch.  296 ;  Barton  t.  Pier^ 

confessed,  rather  an  indefinite  expression,  point,  2  P.  W.  78;  Nicholas  T.Southwell, 

And  no  aothority  has  been  met  with,  where  Mos.  177 ;  Ridout  v.  Earl  of  Plymouth,  2  Atk. 

it  is  explained  to  mean  necessary,  according  104 ;  Lord  Townsbend  ▼.  Windham,  2  Yes. 

to  the  <*  rank  and  degree"  of  the  wife.    Lord  1^  7 ;  Churchill  t.  Small,  2  Kenyon,  pL  2,  p. 

Hardwicke  stated  in  a  case  before  him.  As  7.    See  also  Campion  ▼.  Cotton,  17  Ves.  263. 

to  parapbemalia,  <'the  rule  of  law  is,  that  (/)  TyntT.Tynt,2  P.  W.  542. 

where  the  husband  dies  indebted,  the  wife  is  (u)  Tipping  ▼.  Tipping,  1  P.  W.  729 ; 

not  entitled  thereto.     In  Cr.  C.  there  is  a  Snelson  ▼.  Corbet,  3  Atk.  369. 

case,  that  the  wife  was  entiUed  only  to  one  (v)    Willson  ▼.  Pack,  Free.   Ch.  295 ; 

gown."    2  Yes.  7.     In  Ijord  Hastings  ▼.  Snelson  t.  Corbet,  3  Atk.  369. 

Douglass^  a  Court  of  Law  agreed,  that  a  bus-  (w)  Tipping]  ▼.  Tipping,  1  P.  W.  730, 

band  could  not  by  his  will  give  his  wife's  ne-  cited  3  Atk.  396 ;  Snelson  t.  Corbet,  3  Atk. 

eessaiy  apparel  away  from  her,  because  she  369, 370. 

ought  not  to  go  naked,  but  be  preserved  from  (x)  Chomley  t.  Chomley,  2  Yem.  47, 62, 

shame  and  cold.     1  RoL  Abr.  91 1,  pL  9.  Nels.  179. 

(y)  Read  t.  SneU,  2  AtL  642«  644. 
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SECTION  II. 

0¥  A  WIFE^S    PISBSONAL  CHATTELS,  MADE   BT  MABRIA6E  THE  PROFERTT 

07  HER  HX78BAI7D. 

t 

Marrxaob  makes  the  property  of  the  husband,  and  his  personal  repre- 
sentatives, all  the  chattels  personal,  as  <<  ready  money,  jewels,  household 
goodsy  and  the  like,'^(z)  which,  in  the  wife's  own  right,(a^  either  belong 
to  her  at  the  time  of  the  marriagei(i)  or  come  to  her  during  the  coyer* 
tare^c)  and  which,  in  either  case,  are  not  paraphernalia,  and  are  in  pos- 
$SMion,(d)  or,  as  it  is  expressed,  <<  capable  of  immediate  and  tangible 
iion/*(e)  and  are  not  settled  to  her  separate  use.    And  the  mar- 


riage  makes  this  absolute  gift,  <<  whether  the  husband  survive  ^  ,.  ^ .  . 
the  wife,  or  *do.''(/)    But  if  such  chattels  personal  are,  by  I-  -I 

a  third  party,  settled  or  given  to  the  separate  use  of  the  wife,  then  they 
are  not  the  property  of  the  husband,  but  belong  to  the  wife,  independ* 
eotly  of  him.(^} '  And  if  they  are  paraphernalia,  then,  as  it  has  been 
seen,  they  are  not,  to  all  intents,  the  husband's  property.(A) 

A  Court  of  Equity  has  held  to  be  assets  of  a  husband  deceased,  100/. 
which  the  wife  had  during  the  coverture  deposited  with  a  third  party, 
a  relation  of  the  wife,  to  be  kept  and  secured  for  her  separate  use;  and 
500/.,  which,  during  the  coverture,  and  without  the  husband's  privity, 
the  same  person  gave  to  the  wife,  and  secured  by  a  promissory  note  to 
ber.(t)  A  Court  of  Equity  has  also  held  to  be  assets  of  a  husband  de- 
ceased, certain  personal  chattels,  namely,  <<  Jewels,  rings,  pictures,  dress« 
ing  plate,  and  other  trinkets,"  given  to  his  wife  befo^jd  marriage,  and 
which  upon  the  marriage  the  coverture  made  the  property  of  the  hus- 
band; and  certain  personal  chattels,  namely, '^mourning  rings,  family 
piclares,  &c,'^  given  to  the  wife  after  marriage,  and  which  the  coverture 
made  the  property  of  the  husband  :(j)  also  several  jewels,  some  of  which 
his  wife  had  before  marriage,  and  others  which  she,  during  the  cover- 
ture, bought  with  money  that  she  had  saved  out  of  a  yearly  sum,  that 
her  husband  allowed  her  for  her  own  expense.  (&) 

(x)  2  6t  Com.  485.  Hob.  3,  in  murg.;  PQkiDgtoii  i,  Gathbenton, 

(a)  Co.  Litt.  361  b.  <<0f  personal  goods.  3  Bro.  P.  0.  ed.  Tom!.  7. 

m  atOer  droit,  as  execotrix  or  administra-  (d)  Co.  Litt  361  b.;  31>nrnf.  dt  E.  631 ; 

tiixyftc,  the  marriage  is  no  gift  of  them  to  1  Dick.  342;  2  BI.  Com.  436. 

the  husband,  aithoagh  he  survive  his  wife.**  («)  3  Ves.  469. 

(lUd.)  «  Bat  they  AtJl  go  to  the  administra^  (/)  Co.  Litt.  361  b. 

tor  de  boni't  non;  for  shoold  they  go  to  the  Cf)  Kirk  ▼.  Paolin,  7  Yin.  Abr.  06,  Ca. 

hmband,  the  creditors,  legatees,  dee.,  of  the  43,  2  Eq.  Cas.  Abr.  116;  Petts,  or  Potts^  ▼. 

deceased  would  be  thereby  wronged."  (Note  Lee,  4  Yin.  Abr.  131,  2  Eq.  Cas.  Abr.  149, 

lo  Co.  Litt  351  b.,  llUi  edition.)  In  Thrust-  Ca.  6. 

out  ▼.  Coppin,  2  W.  Bl.  801,  3  Wils.  277,  (h)  Northey  ▼.  Northey,  2  Atk.  77 ;  8ey- 

it  w«B  decided  a  husband  might  release  a  more  t.  Tresilisn,  3  Atk.  368.     See  Seetion 

term  of  years,  which  his  wife  possessed,  as  L  of  the  present  Chapter. 

adminislnitrix  of  her  former  husband.  (t)  Hodges  t.  Beverley,  Bunb.  188,  cited 

(fr)  Co.  Litt  361  b.;  Doct  &  St  Dial.  1,  2  Madd.  Rep.  136,  140. 

Ch.  7,  ed.  1709,  p.  26 ;  Plowd.  418;  1  P.  W.  (J)  Ridout  t.  Earl  of  Plymouth,  2  Atk. 

380 ;  3  Yes.  469 ;  2  Bl.  Com.  433, 436.  104. 

(O  Doct  &  St  Dial  1,  Ch.  7;  Palmer  ▼.  (A^)  Lady  TymWB  case,  1  Freem.  304; 

TrevoTy  1  Yarn.  261 ;  Lady  Cromwell's  case^  Shipton  t.  Hampson,  8.  C,  Cas.  T.  Fineh, 

146. 
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SECTION  III. 

OF    PERSONAL    CHATTELS,  WHICH    ARE    THE   SEPARATE    PROPERTY  OF   A 

WIFE. 

A  GIFT  of  personal  chattels  may  be  made  to  a  wife's  separate  use;  as 
in  the  instances  where,  during  the  marriage  or  coverture,  the  husband 
r  *165  1  8*^®**^  ^^^  money;(/)  a  bracelet;(m)  South  Sea  *Annui- 
^  -I  ties;(n)    trinkets ;(o)   money  saved  <<out  of  housekeep- 

ing;''(j9)  the  profit  of  all  <<  butter,  eggs,  poultry,  pigs,  fruit,  and  other 
trivial  matters,"  arising  from  a  certain  farm  belonging  to  the  husband, 
and  <<  over  and  besides  what  was  used  in  the  hmilyi"(q)  as  also  in  the 
instances  where  a  present,  made  to  the  wife  on  her  marriage,  was  made 
to  her  by  her  husband's  father,  of  diamonds;(r)  and  where  a  gift  to  the 
wife,  during  the  marriage,  was  made  by  the  husband's  father,  of  certain 
pieces  of  plate;(«)  and  by  a  friend,  of  a  picture  set  about  with  dia- 
monds. (/) 

When  on  the  marriage,  or  during  the  coverture,  a  present  is  by  any 

f>erson,  except  the  husband,  made  to  the  wife,  it  would  seem  that,  general- 
y  speaking,  a  Court  of  Equity  interprets  tliegiftto  be  made  to  the  wife's 
separate  use;  if  such  present  consists  of  diamonds,  or  other  ornaments 
of  her  person. (u)  And  this  interpretation  has  been  made,  where  a  gift 
durins  the  coverture  consisted  of  a  picture  set  about  with  diamonds.(9) 
At  law,  a  husband  cannot,  without  the  intervention  of  a  trustee,  make, 
during  the  coverture,  a  gift  to  his  wife  for  her  separate  use,  and  to  take 
effect  in  his  life-time.(tc')  But  in  a  Court  of  Equity  such  gifts  are  sup- 
ported, althougK  not  made  to  a  trustee  for  the  wife.(ar)  Yet  a  eift  of 
personal  chattels  from  a  husband  to  his  wife,  during  the  coverture,  is  not 
by  a  Court  of  Equity  construed  to  be  for  her  separate  use,  in  other 
words,  to  make  them  her  separate  estate,(y)  except  in  cases,(z)  where 
there  is  <^  a  clear  irrevocable  gift,  either  to  some  person  as  a  trustee,  or 
r  *166  1  ^7  ^^^^  *clear  and  distinct  act  of  the  husband,  by  which  he 
1-  ^  divested  himself  of  his  property,  and  engaged  to  hold  it  as 

a  trustee  for  the  separate  use  of  his  wife;"(a)  or,  in  nearly  the  same 

(n  Flay  ▼.  Flay,  3  Freem.  64;    Earl  of  (0  Brinkman  ▼.  Brinkman,  cited  3  Atk. 

ShatUbary  t.  Counteaa    of  ShafUbury,   2  394. 

yarn.  747 ;  Baina  t.  Ballat,  cited  in  Stan-  (0  Graham  t.  Lord  Londonderry,  aboTe. 

way  T.  Styles,  2  £q.  Cas.  Abr.  156,  in  marg.;  (u)  Ibid. 

Calmady  ▼.  Gabnady,  cited  3  P.  W.  339,  and  (v)  Ibid. 

2  £q.  Gas.  Abr.  156,  in  marg.  (v)  Litt  8.   168;   Co.  Litt  112  a.;    S 

(m)  Flay  T.  Flay,  2  Freem.  64.  Vern.  385;    1   Atk.  271 ;   8  Atk.  73;   2 

(n)  Lucaa  ▼.  Lucas,  1  Atk.  270,  1  West  Swanst.  106. 

Gas.T.  Uardw.  456,  cited  3  Atk.  393,  and  2  (x)   1  Atk.  271 ;  3  Atk.  394;  2  Swanst. 

Swanst  106.  105,  106. 

(o)  Cottntess  Gowper'a  case,  cited  1  Atk.  (y)  Lady  Tyrrell's  case,  1  Freem.  304; 

271,  and  3  Atk.  393.  M*Lean  t.  Longlands,  5  Yes.  71 ;  Waller  t. 

(p)  Mangey  y.  Hun gerford,  cited  in  Stan-  Hodge,  2  Swanst  92.    See  Izod  t.  Lamb»  L 

way  T.  Styles,  2  Eq.  Cas.  Abr.  156,  in  marg.;  Grompt  &  Jerv.  44,  45. 

probably  Mrs.  Hungerford's  case,  cited  1  Atk.  (z)  Slanning  ▼.  Style,  3  P.  W.  334  ;  Lu- 

271,  and  8  Atk.  393.  cas  ▼.  Lucas,  1   Atk.  270,  1  West  Cas.  T. 

(q)  Slanning  t.  Style,  3  P.  W.  334.  Hardw.  456,  cited  2  Swanst  106 ;  GooDteas 

(r)  Graham  ▼.  Lord  Londondeny,  3  Atk.  Gowper's  case,  cited  1  Atk.  27 1,  and  3  Atk. 

893.  393. 

(a)  5  Yes.  79,  cited  2  Swanst  104, 106. 
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words,  where  there  is  ^  a  clear  diatinet  act  of  the  husband^  by  which  he 
divested  himself  of  the  property,  and  agreed  to  hold  it  as  a  trustee  for 
his  wife;"(i)  or,  to  the  like  effect,  where  there  is  <<  satisfactory  evidence 
of  an  act  constituting  a  transfer  of  the  property,  and  sufficient  transmu- 
tation of  possession. '(c) 

Lord  Hardwicke  has  held,  that  where  a  husband  <<  expressly  gives  any 
thing  to  his  wife,  to  be  worn  as  ornaments  of  her  person  only,  they  are 
to  be  considered  merely  as  paraphernalia;  and  it  would  be  of  bad  con- 
sequence to  consider  them  otherwise;  for  if  they  were  looked  upon  as  a 
gift  to  her  separate  use,  she  might  dispose  of  them  absolutely,  which 
would  be  contrary  to  his  intention/'(£{) 

When  a  married  woman  possesses  property  to  her  separate  use,  the 
rents,  interest,  or  dividends,  or  other  yearly  produce  of  it,(e)  her  savings 
oat  of  it^y*)  Bnd  personal  or  real  property  bought  by  her  with  either 
hnd^g)  are  likewise  her  separate  estate. 

A  wife's  separate  estate,  made  so  by  the  gift  of  any  person,  except  her 
husband,  is,  in  a  Court  of  Equity,  not  assets  for  the  payment  of  the 
husband's  debt8;(A)  such  gift  being  of  either  real(t)  or  personal(y)  estate, 
and  noade  either  before  the  marriage,(A)  *or  during  the  cover-  ^  «.  g-  i 
tare.(/)    And  a  wife's  pin-money,  made  her  separate  estate  '-  ^ 

by  the  gift  of  her  husband,  by  means  of  articles,  or  a  settlement,  exe- 
cuted previously  to  the  marriage,  and  her  savings  out  of  it,  and  property, 
as  jewels,  bought  by  the  wife  with  such  pin-money,  or  separate  estate^ 
are  not  assets  to  pay  the  debts  of  the  husband,  (m)  But  if  a  husband 
during  the  coverture  makes  a  gift  to  his  wife  of  personal  chattels,  as  of 
money,  or  some  ornament  of  her  person,  as  a  bracelet;  these,  although 

Even  to  tha  wife's  separate  use,  are  assets  for  the  payment  of  the  hus- 
ind's  debts.(n) 

(b)  2  SwttQsL  107.  Abr.  149,  in  marg.;  Gold  ▼.  Ratland,  Herbert 

(c)  Ibid.  ▼.  Herbert,  and  Neal's  case,  above ;  Eaatly 
id)  Graham  ▼.  Lord  Londonderry,  3  Atk.    ▼.  Easily,  2  £q.  Caa.  Abr.   148 ;  Offley  t. 

394.  Offley,  Prec.  Cb.  87;  Willson  ▼.  Pack,  ib. 

(e)  Gore  r.  Knight,  3  Vem.  536,  Free  396, 397 ;  Peacock  ▼.  Monk,  2  Vea.  190. 

Ch.  255 ;  Gold  ▼.  Rutland,  1  Eq.  Gas.  Abr.  (A)  Yandenanker  ▼.  Desbroagh,  2  Vern. 

JiS,  Ca.  18;  Hastly  ▼.  Eaatly,  2  Eq.  Cas.  96;  Herbert  t.  Herbert,  and  NeaPs  caae, 

Abr.  148  ;  Fettiplace  ▼.  Gorges,  1  Yes.  jon.  above.     See  also  5  Yes.  621. 

49, 3  Bro.  C.  C.  8.  (t)  Bennet  ▼.  Davis,  2  P.  W.  316 ;  Yan- 

(/)  Bletsow  T.  Sawyer,   1   Yem.  344 ;  denanker  t.  Desbrooghf  above. 

Sknaing  t.  Style,  3  P.  W.  834,  338 ;  Stan-  (j)  Kirk  ▼.  PanUn,  7  Yin.  Abr.  95,  pi. 

way  ▼.  Styles,  8.  G.,  2  Eq.  Cas.  Abr.  156,  in  43,  2  Eq.  Gas.  Abr.  116. 

aiaig.;  Gold  t.  RuUand,  1  Eq.  Cas.  Abr.  (k)  See  Ex  parte  Ray,  1  Madd.  Rep.  199. 

346 ;  Hecbert  ▼.  Herbert,  ibid.   66,  Ca.  8,  (/)  Kirk  t.  Panlin,  and  Bennet  v.  Davis, 

Pne.  Ch.  44»  and  Sir  Panl  Neal's  ease,  there  above. 

cited;  Hearia  ▼.  Greenbank,  3  Atk.   695,  (m)  Herbert  ▼.  Herbert,  Neal's  case,  and 

709 ;  Fettiplace  ▼.  Gorges,  1  Yes.  jon.  49,  3  MTillgon  ▼.  Pack,  above.     See  also  Easily  v. 

Bra.  C.  C.  8.  EasUy,  above;  and  1  Crompt.  &  Jerv.  43. 

(j)  Qcn  T.  Knight,  2  Yem.  3d  ed.  636,  (n)  Flay  v.  Flay,  3  Freem.  64 ;  Slanning 

k  n.  (2),  Pkec  Ch.  256 ;  Fowias  v.  Countess  v.  Style,  3  P.  W.  334,  339. 
of  Dofset,  4  Yin.  Abr.  131,  Ca.  6, 2  £q.Caa. 
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[    *168    ]  *CHAPTER  XL 

« 

OP  A  RENT-CHARGE  OF  A  WIFE;  OF  HER  TERMS  OF  YEARS;   AND 

OF  HER  CHOSES  IN  ACTION. 

Sect.  1.  Of  a  Rent-charge  of  a  Wife. 

II.  Of  her  Terms  of  Years, 

III.  Of  her  Choses  in  Jlction. 


SECTION  I. 

OF  A  BENT-CHARGE  OF  A  WIFE. 

A  RENT-CHARGE  payable  out  of  real  estate  is  an  incorporeal  heredita- 
ment    It  is  property  which  may  be  inherited,  or  descend  to  the  heir  of 
the  owner.(a)    If  the  rent  is  granted  for  life,  in  tail,  or  in  fee,  it  is  free- 
hold property,  and  the  grantee  is  seised  of  it.(6)    Yet  the  hereditament 
itself  must  be  distinguished  from  the  produce  of  it.     For  the  produce,  or 
rent  become  due  or  in  arrear,  is  a  chattel,  and  is  not  freehold  property.(c) 
It  appears  to  be  called  a  chattel  real;(cO  ^^  to  be  a  chattel  real  in  ac- 
tion.(c)    If  a  woman  seised  of  a  rent-charge  for  life,  in  tail,  or  in  fee, 
and  payable  out  of  real  estate,  marries,  her  husband  and  she  are  seised  of 
the  rent,  namely  the  hereditament,  in  her  rieht.     During  the  coverture, 
the  husband  is  entitled  to  receive  the  rent,  that  is,  the  produce;  but  the 
hereditament  itself  he  alone  cannot  dispose  of,  but  like  other  freehold 
r    •!  fio    1  ^^^^^  of  the  wife,  it  will  survive  'to  her,  in  case  of  her  hus- 
«-      ^^    J  band's  death  in  her  life.time.(/)    If  the  wife  dies  leaving 
the  rent  in  arrear,  become  due  both  before  and  during  the  coverture;  to 
the  arrears  due  before  the  marriage,  the  surviving  husband  is  entitled, 
not  by  the  common  law,  but  under  the  statute  32  Henry  VIII.  c.  37,  s. 
3.;(^)  and  to  the  arrears  become  due  during  the  coverture,  the  husband 
is  by  the  common  law  entitled  by  survivorship,  and  without,  it  should 
seem,  taking  out  letters  of  administration  to  his  wife.(A)    But  if  the 
husband  dies  in  the  life-time  of  the  wife,  and  leaving  any  part  of  the 
rent  in  arrear,  unreduced  into  his  possession,  the  wife  is  entitled  to  it  by 
survivorship,  and  not  the  personal  representative  of  the  hu8band.(t)     Of 
a  rent-charge,  the  property  of  a  wife,  Sir  Edward  Coke  speaks  in  the 
following  terms. — ^Having  immediately  before  mentioned  estates   for 

(a)  Co.  Litt  6  ft.  20  ft.;  8  6L  Com.  20,        {g)  On  the  ftppltcfttion  of  this  Stfttato  to 

41,  42 ;  Gilb.  on  RenU,  ed.  1792,  p.  94,  96.  Copyholdi,  tee  Gilb.  Ten.  187,  188. 

(6)  Co.  Litt  162  b.,  361  ft.;  2  Atk.  614 ;        (A)  Co.  Litt  162  b.,  351  ft.  &  b.;  S  Bt 

GUb.  on  Rents,  94,  98.  Com.  434, 436 ;  Shftrp  ▼.  Pool,  dted  4  Co. 

(c)  Co.  litt   162  b.,  861   ft.;   Gilb.  on  61. 
Rents,  98 ;  Salwey  ▼.  Sslwey,  Amb.  692,  2        (t)  Co.  Litt  351  e.;  Selwej  t.  Sftlwey, 

Dick.  434.  Amb.  692,  2  Dick.  434.    See  elso  Browno 

(fi)  Co.  Litt.  351  ft.;  Amb.  693.  ▼.  Dimnery,  Hob.  208  ;  Temple  ▼.  Temple, 

(e)  Co.  Litt  261  e.  &  b.;  2  Dick.  486;  Cro.  EUz.  791  %  ftnd  Withen  t.  Keleee,  1 

Amb.  693.  Ch,  Cfts.  189. 

(/)  2  Atk.  614. 
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yean,  by  statute-merchant,  statute-staple,  elegit,  wardships,  and  other 
''chattels  real  in  possession,'' he  proceeds:  «  Chattels  real,  consisting 
merely  in  action,  the  husband  shall  not  have  by  the  intermarriage,  unless 
he  recovereth  them  in  the  life  of  the  wife,  albeit  he  survive  the  wife;  as 
a  writ  of  right  of  ward,  a  valore  maritagiij  a  forfeiture  of  marriage, 
and  the  like,  whereunto  the  wife  was  entitled  before  the  marriage.  But 
chattels  real  being  of  a  mixed  nature,  viz.  partly  in  possession,  and  partly 
in  action,  which  happen  during  the  coverture,  the  husband  shall  have  by 
the  intermarriage,  if  he  survive  his  wife,  albeit  he  reduceth  them  not 
into  possession  in  her  life-time;  but  if  the  wife  surviveth  him,  she  shall 
have  them.  As  if  the  husband  be  seised  of  a  rent-service,  charge,  or 
seek,  in  the  right  of  his  wife,  the  rent  become  due  during  the  coverture, 
the  wife  dietb,  the  husband  shall  have  the  arerages;  but  if  the  wife  sur- 
vive the  husband,  she  shall  have  them,  and  not  the  executors  of  the  hus- 
band. But  if  the  arerages  had  become  due  before  the  marriage,  there 
they  were  merely  in  action  before  the  marriage;  *and  there-  ^  «,  _  ^ 
fore  the  husband  should  not  have  them  by  the  common  law,  ^  ^ 

although  he  survived  her.  But  now,  by  the  statute  32  Henry  YIII.  c. 
37,  if  the  husband  survive  the  wife,  he  shall  have  the  arerages  as  well 
incurred  before  the  marriage  as  after,  (y) 


SECTION  XL 

OF  THE  TXBMS  OF  TEARS  OF  ▲  WIFE. 

\,  Of  a  Legal  Estate  in  Possession, — d.  0/  an  Equitable  Estate  in 
Possession. — 3.   0/  a  Possibility^  undet*  an  Executory  Devise. 

1.  A  TERM  of  years,  the  legal  estate  in  possession  of  which  a  married 
woman  is  possessed  of,  either  at  the  time  of  her  marriage,  or  during  the 
coverture,  becomes,  by  the  marriage,(A;)  to  many  purposes,  the  property 
of  her  husband.  He  is  entittled,  during  the  coverture,  to  8ell,(/)  mort* 
gage,(fn)  or  8urrender(n)  it,  and  also  to  dispose  of  it  without  a  valuable 
consideration,  as  by  a  voluntary  settlement  of  it{o)  He  may  likewise 
grant  leases  out  of  it;(j9)  and  even  a  lease  made  in  his  life-time,  to  com- 

(j)  Co.  Litt  351  a.  &  b.  dWorced   a  menta  et  tKoro,  the  Court  of 

(Jb)  Sir  W.  Gnnt,  speaking  of  a  leaae  for  Chancery  granted  an  injunction  to  reetrain 

yon,  the  property  of  a  woman  at  the  time  the  hiiiband  from  aelling  a  term  of  ^earB> 

of  ha  marriagey  aays,  **Her  husband  could  which  he  possoMed  in  her  right. 

Aenwe  no  other  interest  in  her  right  than  she  (m)  Co.  Litt.  46  b.,  851  a.;  2  BL  C.  434 ; 

iMid.    The  lease  and  right  of  renewal  could  Tong  ▼.  Radford,  Hob.  3 ;  WatU  t.  Thomas, 

paM  to  him  only  in  the  same  plight  and  con-  3  P.  W.  364. 

ditkm  as  she  held  them ;  and  therefore  subject  (n)  Co.  Litt.  46  b.,  861  a.;  3  Bl.  C.  484. 

to  «vieiy  equity,  that  would  attach  upon  her.  (o)  Ibid.;  9  Ves.  98. 

Tbe  hoabaiid,  taking  by  marital  right,  is  not  (p)  Co.  Litt  46  b.,  851  a.;  8ym*s  ca0e> 

ro.  £li3 


a  purchaser  for  Taluable  oonsidera-  Cro.  £liz.  33 ;  Steed  ▼.  Cragh,  9  Mod.  42, 

tiock    fie  stands  precisely  in  the  place  of  his  dted  6  Yes.  395 ;  Druce  ▼.  Denison,  6  Yes. 

wife.    That  is  laid  down  in  Fitzgerald  ▼.  385,  394 ;  which  two  last  cases  see  on  an 

Lord  Faaconberg,  Fitz>Gib.  207  [2  £q.  Cas.  agreement  by  the  husband  to  lease,  he  dying 

Abr.  677,  Ca.  3]."     7  Yes.  184.  before  the  lease  made.    And  farther  on  a 

(0  Co.  Litt.  46  b., 351  a.;  2  Bl.  C.  434.  lease  by  the  husband,  see  Loftus'  case,  Cro. 

In  Anon.  9  Mod.  43,  husband  and  wife  being  Elii.  279. 
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mence  at  his  deaths  will,  jt  appears,  be  TBlid.(7)  Sach  a  term  of  the  wife 
r  •ni  1  *^^  inoreoyer,  subject  to  the  payment  of  her  husband's 
i-  ^  debts,  by  means  of  a  judgment  against  him,  and  exeeution  ;(r) 

and,  in  case  of  his  bankruptcy,  it  belongs  to  the  a8signees.(tf)  The  hus- 
band is  also,  it  should  seem,  entitled  to  dispose  of  the  term,  by  a  reference 
to  arbitration,  and  an  award  thereon.  (/)  If  he  is  outlawed,  or  is  con- 
victed of  some  offence,  and  such  outlawry  or  conviction  will  occasion 
the  forfeiture  to  the  Crown  of  his  own  terms  of  years,  the  term  of  his 
wife  will  be  forfeited  also;(«)  and  if  be  commits  suicide,  the  wife's  term 
will,  with  his  own  goods  and  chattels,  be  forfeited  to  the  Grown.(t;)  Not- 
withstanding a  husband  may,  alone,  and  without  his  wife,  dispose  of  her 
term  of  years  in  her  life^time,  in  the  ways  mentioned,  yet,  during  the 
coverture,  the  husband  and  wife  are  both  possessed  of  the  term,  in  the 
rig^t  of  the  wife ;(tii)  and  this  possession  of  the  wife  is  the  reason,  that 
the  husband  cannot,  unless  he  survives  his  wife,  dispose  of  the  term  by 
his  will;  for  when  the  wife's  possession  continues  to  his  death,  it  is  not 
permitted  to  be  divested  by  an  act,  which  does  not  take  effect  until  after- 
wards. (;r)  Also,  the  wife's  interest  in  the  term,  in  case  she  survives  her 
husband,  is  not,  it  appears,  bound  by  a  judgment  alone  against  the  bus-* 
band,  where  he  dies  before  execution  against  him.(y)  And  if  the  husband 
charges  the  term,  as  by  the  grant  of  a  rent-charge  out  of  it,  this  charge 
will  not  bind  the  wife  surviving.  ( 7)  If  the  husband  survives  his  wife, 
the  term  then  becomes  his  own  property  ;(a)  and  he  takes  it  as  a  surviv- 
r  *172  1  ^^^  joint-tenant,  without  taking  out  letters  of  *administratioa 
^  -'to  his  wife.(&)     If  the  husband  dies  in  the  life-time  of  the 

wife,  then  the  whole  term,  if  not  disposed  of  in  his  life-time,  or  so  much 
of  it  as  is  not  then  disposed  of,  survives  to  the  wife,  and  does  not  belong 
to  the  personal  representatives  of  the  husbaDd.(c) 

2.  When  a  married  woman  is,  either  at  the  time  of  her  marriage,  or 
during  the  coverture,  possessed  of  an  equitable  estate  of  a  term  of  years 
in  gross(t/)  in  possession,  the  legal  estate  being  in  a  trustee,  and  such 
equitable  estate  not  being  on  her  marriage,  or  during  the  coverture,  set^ 
tied  to  her  separate  use,(e)  her  husband  is  entitled  to  sell  or  mortgage 

.    (q)  Grate  ▼.  Locroft,  Cro.  £Ui.  S87,  citad  1. 3 ;  Ca  Litt.  3fil  a.;  Plowd.  418.    8m  abo 

1  Co.  165,  Mo.  395,  and  1  Rol.  Abr.  344,  Litt.  S.  286. 

O.  13.  (a)  Co.  Litt.  46  b.,  351  a.;  2  Bl.  C.  434; 

(r)  Co.  Litt  351  a. ;  2  61.  C.  434 ;  1  P.  Yong  t.  Radford,  Hob.  3 ;  Moody  ▼.  Mat- 

W.  258.    That  a  mortgage  term  of  the  wife  thewi,  7  Yee.  174,  183,  184 ;  which  cam 

may  be  sold  to  pay  the  husband's  debts,  see  see,  on  a  renewable  lease,  charged  by  the  wife 

Packer  v.  Wyndham,  Prec.  Ch.  413.    See  before  marriage  with  an  annuity, 
alro  2  A4k.  208.  (6)  Wrotsley  ▼.  Adams,  1  RoL  Abr.  S45, 

(#}  1  Cooke  Bk.L.  291, and 8th  ed.  325;  H.  8 ;  Paie ▼. MkheU,  2  £q.  Cas.Abr.138^ 

Eden  Bk.  L.  2d  ed.  245.  BamweU  ▼.  RusseU,  OUb.  £q.  Rep.  239.     % 

(0  Anon.  2  Dyer,  183  a.,  Ca.  57,  &  n.  in  £q.  Cas.  Abr.  188  ;-*Plewd.  Qwer.  Qa.  Si6  ; 

marg.  2  Bl.  C.  485.    See  Doe  ▼.  Polgiean,  1  Hen. 

(u)  Co.  Litt.  351  a.;  2  BL  C.  434;  3  BL  BL  536. 
C.284:  4BLC.887.  (c)  Co.  Litt  46  b.,  351  a. ;  2  BL  C.434; 

(e)  Hales  ▼.  Petit,  Plowd.  257,  cited  9  Sym's  case,  Cro.  Elix.  38. 
'  Co.  129  b.,  and  1  Hale  P.  C.  413.  (d)  On  the  trost  of  a  term,  which  attendhi 

(w)  Plowd.  418.  the  inheritance  of  the  wife,  see  Best  v.Stam-- 

(x)  Plowd.  418;  Co.  Litt  351  a.;  2B1.  ford,  2  Fieem.  288,  Prec  Ch.  252,  1  SallL. 

C.  434 :  1  RoL  Abr.  344,  G.  4.  154. 

(y)  1  RoL  Abr.  846,  L  4 1  1  Piest  Abetr.        (e)  Doyly  ▼.  PerfuU,  or  PenalL  1  Ch.  Cm. 

343.  S25,  2  Freem.  138;  Anon.  March  Rep.  88, 

(z)  Fitzh.  Abr.  tit  Charge,  1 ;  Bro.  Abr.  Ca.  141 ;  Bates  ▼.  Dandy,  2  Atk.  208 1 

tit  Charge,  41 ;  1  Rol.  Abr.  344,  G.  6,346,  Ch.  Cas.  266, 1  Vera.  7. 
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mch  eqnitaUe  estate,  and  to  grant  leaaea  of  the  laQd.(/)  And  if  he 
sonriTes  hia  wife,  the  trust  becomes,  it  should  seem,  in  equity,  his  own 
property,  as  survivor,  and  without  taking  out  administration  to  the 
wife.(f )  But,  at  law,  it  appears  the  administrator  of  the  wife  is  entitled 
to  the  trast(A) 

3.  When  a  married  woman,  at  the  time  of  her  marriage,  or  durins 
the  coverture,  is,  by  means  of  an  executory  devise,  possessed  of  a  vested 
leg^l  interest  or  possibility  in  a  term  of  years,  the  term  being  limited  to 
her  expectant  on  the  determination  of  a  precedinz  devise  for  life  of  the 
term,  the  husband  cannot  at  law^  even  for  a  valuable  consideration,  assign 
this  term  of  the  wife,  while  the  devise  to  her  is  still  executory,  the  term 
not  being  yet  ^fallen  into  poesession.(i)  But  it  is  a  distinc-  p  «. -q  ^ 
tion,  that,  although  he  cannot  at  law  €usign  such  a  term  of  '•  ^ 

the  wife,  he  may,  both  at  law  and  in  equity,  release  it,  as  to  the  preced- 
ing tenant  for  life  of  the  term,(^')  The  interest  of  the  wife  in  a  term  so 
devised  to  her,  by  an  executory  devise  expectant  on  a  preceding  limita- 
tion of  the  term  for  life,  is  technically  called  a  possibility;  because  the 
first  devisee  is  for  his  life  possessed  of  the  whole  term;  and  as,  in  contem- 
plation of  law,  a  life  estate  is  of  greater  importance  than  a  term  of  years, 
however  long^  so  it  is  presumed  that  the  devisee  for  life  will  outlive  the 
number  of  years,  small  or  great,  of  the  term;  which  presumption  makes 
it  possible  only  that  the  interest  bequeathed  over  will  ever  &11  into  pos- 
session, and  during  the  life  of  the  first  devisee,  therefore,  the  executory 
devisee  is  possessed  of  a  possibility  only.(ilr)  It  is  clear,  that  a  possibility 
of  a  term  of  years,  where  such  possibility  is  possessed  by  an  executory 
devisee,  in  his  own  right,  is,  in  equity,  devisable,(Q  and  also,  for  a 
valuable  consideration,  assignable  by  d^.(m}  With  respect  to  an  as- 
signment by  a  husband  of  a  possibility  possessed  in  the  right  of  his  wife. 
Lord  Hardwicke  has  said, «  A  husband  cannot  assign  in  law  a  possibility 
of  the  wife,  nor  a  possibility  of  his  own,  but  this  Court  [of  Uhancery] 
will,  notwithstanding,  support  such  an  assignment  for  a  valuable  consul- 
eration.'^(f»)  The  same  learned  judge  also,  on  another  occasion,  stated, 
that,  in  equity,  <<the  husband  may  assign  the  wife's  chose  in  action,  or  a 
possibility  that  the  wife  is  entitled  to,  as  well  as  her  term,  so  that  it  be 

(f)  Bollock  T. Knigfat,  1  Ch.  Cai.  266;  b^  47  b^  Stli qnestion ;  ThomM  ▼. Freeman, 

Sir  Edwvd  Tomer's  caae,  1  Vem.  7,  cited  S  S  Vem.  663.    See  ebo  1  P.  W.  674. 

Atk.  314,  end  reTereing  the  decree  in  Tamer  (j)  Lampet^e  caae,  10  Co.  46  b.,  48  a., 

T.  BromfiaU,  1  Cb.  Cas.  307 ;  Pitt  v.  Hunt,  48  b.;  Lampit  t.  Starkejr,  S.  C,  S  Brownl. 

1  Vem.  18,  2  Ch.  Caa.  73,  2  Fraem.  78;  &  O.   172;  ThooMa  ▼.  Freeman,  2  Vem. 

Ti^or  T.  Samyne^  2  Vem.  270,  cited  2  Atk.  668.    8ee  alao  1  Rosa.  Rep.  60. 

421 ;    Sanden  ▼.  Page,  3  Ch.  Hep.  223 ;  (Jb)  4  Co.  66  b.;  10  Co.  47  b.;  1  P.  W. 

Packar  ▼.  Wyndham,  Piec  Ch.  412 ;  Roupe  674 ;  9  Mod.  102 ;  Co.  Litt  861  a. 

T.  Atkineon,  Bunb.  162 ;  Batea  ▼.  Bandy,  2  (/)  Cole  t.  Moore,  Mo.  806,  and  Cnraon 

Atk.  208 ;  Indedon  ▼.  Northcote,  3  Atk.  ▼.  Karrile^  there  cited ;  Wind  ▼.  Jekyl,  1  P. 

430, 435.    8ee  alao  Lady  CromweU's  caae,  W.  672.    See  alao  1  Ch.  Caa.  8.     And, 

H<^  3,  in  marg.  generally,  on  a  deviae  of  a  poaaibility  coupled 

(^)  Pale  T.  Michellp  2  Bq.  Caa.  Abr.  138,  with  an  intereat,  of  which  natore  ia  the  poa- 

Ca.  4.  aibitity  in  a  term  of  yeara  deviaed  by  an  exe- 

(A)  Witham'a  caae,  4  Inat  87,  Co.  Litt  cntory  deviae,  aee  Roe  ▼.  Jonea,  1  Hen.  BL 

351  a.;  Hont  t.  Baker,  2  Freem.  62.    See  30,  and  Jonea  t.  Boe,  in  error,  3  B.  &  E.  88, 

alao  Cleik  ▼.  Ratland,  Lane,  113,  and  Penie'a  cited  8  Eaat,  667,  and  2  M.  dt  S.  170. 

caae,  there  cited.  (m)  Theobalda  ▼.  Buffoy,  9  Mod.  101. 

{%)  Carter'a  caae^  cited  4  Co.  66  b.,  and  See  Tbomaa  t.  Freeman,  2  Vern.  663. 

10  do.  47  b.,  48  a^  Lampet'a  caae,10  Co.  46  (n)  1  Atk.  280. 

Vol.  VnL— M 
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r  fti  74.  1  ^^^  voluntary,  but  for  a  valuable  conBideration.''(o)  ^Theae 
L  ^ '  1  opinions  appear  to  be  authoritiefl,(j9)  that,  in  equity,  a  hus- 
band may,  for  a  valuable  consideration,  assign  a  term  of  years  devised  to 
his  wife  by  an  executory  devise,  and  that  this  assignment  will  be  binding 
on  the  wife,  if  the  possibility  falls  into  possession  during  the  coverture. 
But  such  assignment  will  not,  perhaps,  be  binding  on  the  wife,  if  she 
survives  her  husband,  who  dies  in  the  life-time  of  the  tenant  for  life,  and, 
consequently,  before  the  possibility  devised  is  fallen  into  possession.  (^) 


SECTION  III. 

OF  CHOSES  IN  ACTION  OF  A  WIFE* 

Personal  chattels  consist  of  chattels  in  possession^  and  chattels  in  ac- 
tion. A  chattel  of  the  latter  kind  is  technically  called  a  chose  in  action; 
and  is  so  denominated,  because  the  chose,  or  thing  so  named,  is,  neither 
really  nor  constructively,  in  the  possession  of  the  owner  of  it,  but  is  in 
the  possession  of  some  one  else,  from  whom  the  owner  is  entitled  to  re- 
cover it,  or,  as  it  is  said,  to  reduce  it  into  possession,  by  an  action  at  law, 
or  suit  in  equity. (r) 

Two  sorts  of  choses  in  action  are,— one  which  may  be  called  a  present 
chose  in  action,  since  it  gives  a  present  right  of  action  ;(j)  and  another, 
which  is  called  a  future,(/)  or  reversionary ,(i/)  chose  in  action.  The 
former  may  by  action  or  suit  be,  at  the  present  time,  reduced  into  pos- 
session; the  latter  cannot  be  so  reduced  into  possession,  until  some  future 
period,  [v) 

In  the  number  of  chattels,  that  have  been  present  choses  in  action, 
may  be  reckoned,  stock  in  the  public  funds,  (u;)  in  a  person's  own 

(o)  2  Atk.  208.    See  aim  ib.  651.  ram  of  stock  into  real  money.  (4  Ves.  751 ; 
{p)  On  the  same  opinions  see,  howoTer,  3  9  Ves.  177  ;  13  Ves.  45;  5  Price,  262,  263; 
Baas.  71—83.  The  King  ▼.  Parish  of  St  John,  Norwich,  6 
(9)  See  Theobalds  v.  Dofiby,  9  Mod.  102,  East,  182.)  Sir  R.  P.  Arden  has  thus  expres- 
cited  1  Ves.  20,  2  Atk.  208,  3  Atk.  633,  and  sed  himself  on  the  subject;—*'  There  is  a  very 
3  Ross.  85 ;  and  Hornier  v.  Morton,  3  Russ.  untechnical  expression  used  with  r^ard  to 
69,  85,  86.    See  l^kewiM  1  Russ.  60, 51.  stock.    There  is  literally  no  such  thing  as 
(r)  3  Ves.  469.  lOOZ.  stock.    The  3  per  cents  are  only  per- 
(«)  1  Russ.  44, 45,  67.  petual  annuities  granted  for  ever,  redeemable 
.(0  1  Rum-  50,  51.  by  the  public  upon  the  payment  of  a  certain 
(tt)  3  Russ.  68.  sum  of  money."    (4  Ves.  751.)    And  whew 
iv)  i  Rusa.  59,  60  ;  3  Russ.  69,  86.  a  person  bequeathed  to  his  wife  «  200/.  per 
(wr)  1  Ves.  iun.  198;  5  Price,  264. 266;  1  year,  being  part  of  the  monies  I  now  have  in 
Ball  *  B.  389,  390.    This  occasion  may  be  bank  security,"  Sir  W.  Grant  said,  "  The  de- 
taken  to  notice  the  general  nature  of  a  sum  scription  of  the  subject  of  this  bequest,  «part 
of  government  stock.     A  person  who  owns  a  of  the  monies  I  now  have. in  bank  secarity,' 
share  of  such  stockj  as  100^  3  per  cents,  does  is  the  correct  mode  of  giving  the  absolute 
not  own  a  sum  of  money,  which,  although  property  in  stock ;  for,  strictly,  the  proprietor 
not  in  his  own  possession,  somewhere  exists,  of  stock  has  an  annuity  only,  and  no  capi- 
and  is  out  at  mtcrept,  but  a  nominal  sum  Ul."     (Rawlings  v.  Jennings,  13  Vee.  39, 
only,  existing  no  wbere,  but  the  proprietor-  45)     And  in  a  case  where  it  was  held  that 
ship  of  which  entitles  the  owner  to  receive  an  stock  was  not  included  in  the  words  "  money 
annuity,  perpetual  or  limited  according  to  the  out  at  interest,"  used  in  a  particular  statnte, 
nature  of  the  fund,  which  annuity  is  subject  Lord  EUenborough   stated—*'  money  out  at 
to  redemption,  and  such  proprietor  is  entitled,  interest,  however  the  lender  may  stipu  late  not 
by  selUng  the  annuity,  to  turn  his  nominal  to  call  for  the  principal  fbr  a  given  period,  is 
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*name,(dr)  or  in  the  name  of  a  tru9tee;(y)  a  debt)(z)  as,  money  ^  «i  7(:  i 
due  on  a  mortgage^(a)  bondj(6)  bill  o)* exchange  or  promissory  ^  ^'O  j 
*note;(c}  arrears  of  a  jointure  charged  on  land ;(fl^)  a  portion  ^  «._  .. 
payable  out  of  land  ;(e^  a  legacy ;(/)  a  residue  bequeathed  ;(^)  I-  ^ 

a  share  of  an  intestate's  e8tate;(A)  a  share  of  an  intestate's  estate  paid  into 
the  Court  of  Chancery  ;(i)  an  orphanage  part  by  the  custom  of  London ;(j) 
damages  in  an  action  of  tre8pass.(Ar) 

Among  future  choses  in  action,  reversionary  or  contingent,  may  be 
enumerated, — a  reversionary  interest  in  money,  or  stock,  expectant  on  a 
preceding  life  estate^  limited  of  ]t;(/)  a  legacy  bequeathed  to  A.,  when 
she  shall  attain  the  age  of  twenty-one ;(m)  a  portion  payable  to  A.,  on 
the  contingency  of  her  surviying  her  father,(n)  or  mother;(o)  a  legacy  to 
A.,  on  the  contingency  of  her  surviving  her  mother,  (/i) 

Where,  at  the  time  of  her  marriage,  or  during  the  coverture,  a  wife  is 
entitled  to  a  present  chose  in  action,  if  this  chose  in  action  is,  during  the 
coverture,  either  really  reduced  into  the  husband's  possession,  or  virtu- 
ally so,  as  by  receipt  by  a  third  party  of  a  legacy  or  debt,  under  a  power 
of  attorney  from  the  husband  and  wife,  or  from  the  husband  alone,  to  re- 
ceive it;  here,  if  the  wife  dies  in  the  life-time  of  the  husband^  then,  after 

still  A  loan  of  mone^,  with  forbearance  for  a        (a)  Buinett  t.  KinnaatOD,  %'  Vern.  401, 

certain  time.    It  impliee  that  the  principal  is  Prec.  Ch.  lis. 

to  be  repaid  at  some  time  or  other,  w|ien  the        (6)  Huntley  v.  Griffith,  Mo.  452 ;  Lister  ▼• 

lender  wiU  be  entitled  to  receive  it  as  money;  Lister,  2  Vern.  68  ;  Howell  t.  Maine,  3  Lev. 

and  not  a  snbetitnte  for  the  principal  in  a  403,  cited  2  M.  St  8,  396,  and  2Madd.Rep. 

mere  annuity.     But  with  respect  to  tioeki  186,  n. 

the  payment  of  the  principal  can  never  be  *    (c)  HoUoway  ?.  Lightboume,  2  Madd.  135, 

compelled.    All  that  the  government  engage  n.;  Lightboume  ?.   Holy  day,  8.  C,  2  Eq« 

fiv  is,  a  perpetual  annuity,  redeemable   at  Gas.  Abr.l;  Hodges  v.  Beverley,  Bunb*  188; 

their  own  will  and  pleasure.    Can  we  say,  Counor  ▼.  Martin,  cited  3  Wils.  6;  Nash  t. 

that  atotk  is  money  out  at  idterestl     Money  Nash,  2  Madd.  183.    See  also  M'Neilaga  ▼. 

out  aft  interest  must  mean  that  which  is  ca>  HoUoway,  1  Barn,  Sc  Aid.  218. 

paUe  of  being  recalled  at  some  time  or  other.        (d)  Lord  Carteret  t.  Paschal,  3  P.  W. 

Is  that  at  all  applicable  to  the  funds,  where  197;  Salwey  t.  Salwey,  Amb.  692,  2  Dick. 

the  whole  principal  money  is  sunk  in  an  an-  434. 

Doi^,  and  cannot  be  recalled,  though  in  this        (e)  Horst  t.  (loddsrd,  1  Ch.  Cas.  169; 

atoc^  parliament  haye  reserved  a  power  of  ro-  Incl^on  ▼.  Northcote,  3  Atk.  430. 

demption!"  (6  East,  186.)  An  action  at  law,        (/)  Huntley  v.  OriffiUi,  Mo.  462 ;  Gierke 

in  which  stock  is  sued  for  as  money,  cannot  t.  Knight,  Cas.  T.  Finch,  91. 

be  sustained ;  as  where  the  counts  of  the  de-        (j^)  Grosvenor  t.  Lane,  2  Atk.  IdO;  Og- 

daration  are,  for  2,000/.  lent  and  advanced,  lander  ▼.  Baston,  1  Vern.  396. 

2,0OOJL  had  and  reoeired,  dec  (Nigfatingall  y.         (A)  Squib  t.  Wyn,  1  P.  W.  378 ;  Wild- 

Devisme,  5    Burr.  2589,   2  W.  Bl.  684.)  man  v.  Wildman,  9  Vea.  174, 177. 

Block  is  a  ehoee  in  action,  which  cannot,  to        (t)  Johnson  v.  Johnson,  1  Jac.  &  W.  472, 

pay  creditors,  be  attached  by  the  process  of  475. 

the  Court  of  Chancery.  (Dnndas  ▼.  Dntens,        (J)  Hinton  t.  Scot,  Mos.  336. 

1  Yee.  Jan.  196,  198,  cited  1  BaU  &  B.  389,        (k)  Milner  t.  Mihiea,  3  Dumf.  &  E.  627, 

and  2  Ball  &  B.  233 ;  Caillaud  v.  Estwick,  2  629,  631. 

Anstr.  881 ;  Rider  ▼.  Kidder,  10  Yes.  360,        (l)  Oayner,  or  Gayer,  ▼.  Wilkinson,  2 

868,  360;  Bank  of  England  ▼.  Lonn,  16  Dick.  491 ;  1  Bro.  G.  C.  60  n.;  DosweU  ▼. 

Tea.  569;  Gay  v.  Pearkes,  18  Yes.   196;  Earie,  12  Yes.473;  Hornsbyv.Lee,2Madd. 

Cockraae  t.  Chambers,  Amb.  ad.  Blont,  79  16;  Purdew  ▼.  Jackson,  .1  Russ.  1 ;  Honner 

n.     See  Taybr  r.  Jones,  2  Atk.  600,  cited  ▼.  Morton,  8  Ross.  66. 

10  Vefc  869 ;  Horn  t.  Horn,  Amb.  79 ;  and        (m)  Brotherow  v.  Hood,  Com.  726. 

Kiiiff  T.  Dopiile^  2  Atk.  603,  ed.  Sand.  n.        (n)  Baah,  or  Bnsh,  t.  Dalway,  8  Atk.  630, 

(2).)  1  Ves.  19. 

(x)  Wildman  ▼.  Wildman,  9  Yea.  174.  (e)  Honiaby  t.  Lae,  2  Madd.  16. 

Cy)  Baekil  T.  Becket,  1  Dfck.  840;  Langw       (p)  Gray  v.  KanCish,  1  Atk.  880,  and  ad. 

bus  ▼.  Nanny,  8  Yes.  467.  Sand.  n.  (2). 

(x)  Mika'  case,  1  Mod.  179. 
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his  death,  his  exeeator  or  admioistrator  is  entitled  to  the  money. (q)  And 
if  such  a  present  chose  in  action  becomesv  during  the  coverture,  not,  per- 
r  *177  1  ^^P^'  P^^P^^'^y  spe&l^ing,  a  chose  in  possession,  *but  a  chose 
L  < '  J  yested  in  the  husband,  by  means  of  a  decree  in  equity,  de- 
creeing payment  to  the  husband  and  wife,  they  being  either  plaintifis  or 
defendants  in  the  suit;  here,  if  the  wife  afterwards  dies  in  the  life-time  of 
the  husband,  the  money  decreed  to  be  paid  belongs  to  the  husband,  bjr 
suryiyorship.(r)  And  in  the  case  of  such  a  joint  decree,  decreeing  pay- 
ment to  the  husband  and  wife,  the  money  will,  it  appears,  survive  to  the 
wife,  if,  before  payment,  the  husband  dies  in  her  life-time.(«)  And  when 
a  present  chose  in  action  becomes,  during  the  coverture,  a  chose  vested 
in  the  husband,  by  means  of  an  arbitrator's  award  of  payment  to  him;(/) 
or  by  a  decree  in  equity,  to  pay  to  the  husband  alone  in  the  right  of  his 
wife;(ti)  such  chose  in  action,  so  become  vested,  is  the  husbaod^s  own 
property,  and,  in  the  case  of  his  death  in  the  life^time  of  his  wife,  will  not 
survive  to  her,  but  will  belong  to  his  personal  representative. 

At  law,  a  husband's  interest  in  the  choses  in  action  of  his  wife  is,  his 
right  to  reduce  them  into  his  possession  ;(t;)  but  when  the  chattel  is  a  pre- 
sent chose  in  action,  then,  with  reference  to  his  power  to  dispose  of  it  for 
a  valuable  consideration,  his  interest  extends  farther  in  a  Court  of  Equi- 
tyy(ti;)  on  the  principle  that  what  is  agreed  to  be  done,  is,  in  this  Court, 
considered  as  done,  (or) 

It  appears  to  be  clear,  that  if,  for  a  valuable  consideration,  a  husband 
assigns  a  present  chose  in  action  of  his  wife,  this  assignment  is,  in  a  Court 
of  Lquity,  valid  against  the  wife,  nojtwithstanding  the  husband  dies  in  her 
life-time,(^)  and  before  the  chose  in  action  is  reduced  into  possession .(z) 
r  «178  1  ^"^  ^  wife's  ^present  chose  in  action  will,  unless  reduced 
^  ^  into  possession  in  the  husband's  life-time,  survive  to  the  wife, 

in  the  event  of  his  death  in  her  life-time,  notwithstanding  the  husband's 
voluntary  assignment  of  it.(a) 

At  law,  a  wife's  present  chose  in  action  survives  to  her,  if  her  husband 
dies  in  her  life-time  and  before  he  has  reduced  it  into  possession,  (d) 

And,  in  equity,  a  wife's  present  chose  in  action  survives,  by  a  general 
rule,  to  her,  in  the  event  of  her  husband's  death  in  her  life-time,  in  cases 
where  this  right  of  survivorship  is  not  defeated  by  an  assignment,  or 

(9)  HunUey  ▼.  Griffith,  Mo.  452,  1  Rol.  and  3  Riui.  72,  n.;   Bath,  ot  Bnih,  t.  Dal- 

Abr.  842,  D.,  6,  6,  7.  way,  3  Atk.  630,  1  Yea.  19 ;   JohnKm  ▼. 

M  Forbaa  v.Phippa,  1  Edeo,  502.  Johnaon,  1  Jac  dt  W.  472,  476. 

(a)  Nanney  v.  Martin,  1  Ch.  Rep.  233, 1  («)  See,  beaidea  the  aothoritiea  in  the  iairt 

Ch.  Caa.  27,  2  Fraem.  172.  cited  2  Sim,  177.  note,  Earl  of  Saliabmy  ▼.  Newton,  1  Eden, 

Bee  aiao  Moa.  234,  and  M'Clel.  &  Y.  67.  370,  cited  4  Yea.  529. 

(t^  Oglander  t.  Beaton,  1  Vera.  896,  cited  (a)  Bomett  ▼.  Kinaaton,   2  Yam.  401, 

1  Eden,  507.  Pkc.  Ch.  1 18,  2  Froem.  289,  died  9  Ym.99; 
(«)  Heygate  t.  Anneatey,  8  Bro.  C.  C.  Becket  ▼.  Becket,  1  Didc.  340.    Bee  aieo  S 

^^f-  Atk.  208.    Onahnaband'arelaaaeofachoM 

(9)  9  Yea.  99;  1  Roai.  25,  44,  57,  66;  8  in  action  of  hia  wile,  aee  Bro.  Abr.til.  Bax.  dt 

Ra»<  08-  Fern.  24,  44^80;  2  RoL  Rep.  134;  2FMnk 

(to)  9  Yea.  99,   1  Roaa.  45,  59,  3  Rnaa.  241,  2  Yem.  191,  Caa.  T.  Talb.  170,  %  Ye^ 

68, 69,  85, 86.  678,  2  Atk.  208,  I  Balk.  826,  1  Roaa.  48— 

(x)  3  Ruas.  68,  69,    8  Atk.  524,   1  Yea.  61,  3  Rnaa.  87,  88;   and,  farther,  SnIknIdT. 

SO,  21.  Yemen,  1  Eden,  64. 

(y)  Lord  Carteret  v.  Paachal,  8  P.  W.  197;  (6)  Bro.  Abr.  tit.  Bar.  and  Fem.  44;  Co. 

PaadiaU  ▼.  Thur8ton,8.  C,  2  Bro.  P.  C.  ed.  litL  351,  b:  2  Yem.  69,  2  Fieam.  102,  1 

Toml.  10,  cited  9  Yea.  99 ;   Batea  ▼.  Dandy,  Ruaa.  25,  3  Ruaa.  68. 

2  Atk.  207,  and  alao  atated  1  Rum.  33,  n. 
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Other  act,  capable  of  preFenUag  it(c)  And  also  it  majf  ia  equity,  sur- 
vive to  her,  notwithstanding  some  act  done  by  the  husband,  expressive 
of  his  title  to  receive  it;  as,  notwithstanding—- -a  voluntary  assignment 
by  the  husband  :(^)  proof  by  him,  under  a  commission  of  bankruptcy,  of 
a  debt  due  on  bond  to  the  wife,  the  husband  dying  before  a  dividend  is 
made:(e)  an  action  brought  by  husband  and  wife,  for  a  debt  due  to  the 
wife  before  marriage,  and  judgment  for  husband  and  wife,  the  husband, 
however,  dying  before  execution  sued  out:(y*)  an  agreement  between 
the  httsbind  and  an.  executrix,  to  appropriate  a  sum  of  money,  due  on 
mortgage  to  the  testatrix,  to  pay  a  legacy  of  the  same  amount  bequeathed 
to  the  wife,  and  subsequent  receipts  by  the  husband  of  the  interest  of  the 
legacy,  as  of  a  *8um  secured  by  the  mortgage:(^)  a  bill  in  ^  ^tuQ  i 
equity  filed  by  the  husband  and  wife,  making  a  demand  in  l-  -* 

ri^t  of  the  wife:(A)  a  bill  in  equity  filed  against  the  husband  and  wife, 
and  a  decree  that  a  third  party  bring  a  sum  of  0U>ney  before  a  master,  to 
be  placed  out  at  interest  for  the  benefit  of  the  parties,  to  whom  the  same 
should  appear  to  belong,  and  payment  to  the  master  accordingly  ;|ft)  a  bill 
in  equity  filed  by  the  husband  for  money  bequeathed  to  the  wife,  and  a 
decree  to  lay  out  the  money  in  the  funds  for  the  benefit  of  the  husband 
and  wife,  subject  to  the  farther  directions  of  the  Gourt:(y)  a  petition  pre* 
seated  by  husband  and  wife,  reference  to  the  Master  to  inquire  what  was 
due  to  the  petitioners,  report  of  principal  and  interest,  order  for  payment 
to^^the  petitioners  of  the  interest,  and  payment  to  the  husband  according* 
ly:(A)  bill  by  husband  and  wife  in  the  Court  of  Exchequer,  for  a  legacy 
bequeathed  to  the  wife,  and  a  decree  directing  the  deputy  remembrancer 
to  take  an  account  of  the  testator's  debts  and  legacies,  and  to  state  what 
might  remain  unpaid,  and  to  compute  interest  thereon;  and  death  of  the 
husband,  before  any  farther  proceedings  had  in  the  suit(/) 

When  a  wife  is  possessed  of  a  present  chose  in  action,  her  husband,  by 
a  general  rule,  becomes  entitled  to  it,  in  the  event,  of  her  death  in  his  life- 
time. But  he  takes  it,  not  as  survivor,  but  as  the  person  entitled  to  ad- 
minister to  her.(fn)  As  such  administrator,  he  is  liable  to  pay  his  wife's 
debts;(n)  but  he  himself,  and  his  personal  representatives,  will  be  entitled 


(c)  PheMuitT.  Pheasant,  2yeDtr.  340,  1  390,   2  P.  W.  497,  Prec.  Ch.  41&,  3  Atk. 

Ch.  Gaa.  181;  Twiadenr.  Wise,  1  Vem.  161;  21,  M*Glel.  and  Y.  56,  67. 
LiaCar  ▼.  IJeter,  2  Vern.  68,  2  Fream.  102 ;        (^)  Bioant  v.  Beatland,  6  Yes.  515. 
Howman  ▼.  Gone,  2  Vern.  190 ;  Radyard  t.         (A)  Herrax  v,  Aabton,  Caa,  T.  Talb.  212, 

Nenin,  Prac.Ch.  209,  2  6q.  Cas.  Abr.  137,  in  217,  Anon.  8  Atk.  726. 
mu^i  Rodyeid  ▼.  Name,  S.  C,  2  Freem.        (i)  Nigbtingale  v.  Lockman,  Moa,  230, 

282;    BateaT.  Dandy,  2  Atk.  207,  1  Ruaa.  390. 

38,  B^  3  Rnaa.  73,  n.;  Langham  t.  Nenny,  3        (J}  Bond  ▼.  Simmon^  3  AUc.  20,  cited  4 

yea^467;   Macaoley  t.  Philipa,  4  Yea.  16;  Yea.  18. 

ICtfind  T.Mitfoid,  9  Yea.  87;    Wiidman  ▼.        (k)  H019  ▼.  Woolfe,  2  Ball  and  B.  424. 
Wildman,  9  Yea.  174;    Baker  ▼.  Hall,  12         (l)  Adams  ▼.  Lavender,  M'Clel.  6c.  Y.  41. 
Yea.  497;  Wall  t.  TomUnaon,  16  Yea.  418 ;        (m)  Hnrat  t.  Goddard,   1  Ch.  Caa.  169  ; 

Naah  ▼.  Naah,  2  Madd.  133.  Gierke  t.  Knigbt,  Caa.  T.  Finch,  91 ;    Squib 

(<Q  Bnmeft  ▼.  Kinaaton,  2  Yam.   401,  t.  Wyn,   1  P.  W.  378»  and  5th  ed.  n.  (1); 

Prec  Ch.  118,  cited  9  Yea.  99  ;    Oarforth  ▼.  Day  y,  PargraTe,  or  Padrobe,  cited  2  M.  dlt  B» 

Bndlej,  2  Yea.  675,  678 ;  Backet  v.  Backet,  396,  and  stated  ibid.  n.  (b.)— 2  Freem.  241 ; 

1  Dick.  340.  2  BL  Com.  434 ;   aUt  29  C.  11.  c  3,  a.  25. 

(e)  Anon.  2  Yem.  707.  See  also  Ajaon^  %  Rol.  Rep.  134;   Cary  y. 

(/}  I  Ch.  Rap.  236,    2  Fiaem.  172,    I  Taylor,  2  Yam.  302;  andPlowd.  Qusr.  Qa. 

▼an.  898,  died  1  Eden  Rap.  507,  Moa.  294,  265. 

(n)  1  P.  W.  380 ;  1  Ed^n  Rep.  507. 

m2 


12a  BAM  ON  ABSSTS;  DEBTS  ABB  IHCVMBBABCEf.  I 

to  the  sorpltis  remaining,  (o)  And  to  this  surplus,  his  penooal  reptesen* 
tatives  will^  in  equity,  to  entitled,  in  case  of  the  husband's  death,  after  he 
r  *180  1  ^<^i°iB^®i^<l  to  his  wife,  and  before  the  chose  in  ^action  was 
^  ^  reduced  into  possession,rp)  or  even  in  case  of  the  husband's 

death  before  he  took  out  administration  to  his  wife.  (7) 

When  a  married  woman  is  possessed  of  a  contingent  chose  in  action^ 
it  will  by  a  general  rule  survive  to  her,  if,  while  it  continues  to  be  contin- 
gent, her  husband  dies  in  her  life-time.(r)  If  it  is  a  contingent  rever- 
sionary  interest,  expectant  on  an  estate  for  life,  and,  during  the  contin- 
gency, the  husband,  for  a  valuable  consideration,  makes  an  assignment 
of  it,  and  afterwards,  in  the  life-time  of  the  husband,  such  interest  becomes 
vested,  yet  if  he  dies  without  any  farther  act  done  to  reduce  the  chose  in 
action  into  possession,  his  wife  will  be  entitled  to  it  by  survivorship.  («) 
And  although  the  wife*s  chose  in  action  is  a  vested  reversionary  interest, 
which  her  hustiand,  for  a  valuable  consideration,  assigns,  yet,  if  he  dies  in 
her  life-time,  and  while  such  interest  is  reversionary,  it  will  survive  to 
the  wife,  notwithstanding  that  assignment^/) 

It  remains  to  mention,  that,  by  means  of  a  settlement  made  on  a  wi£e 
previously  to  her  marriage,  her  husband  may  contract  to  purchase  her 
choses  in  action,  which  either  are  her  property  at  the  time  of  the  mar^ 
riage,(u)  or  become  her  property  during  the  coverture.(v)  But,  accord- 
ing to  the  modern  doctrine,  a  mere  settlement  does  not  constitute  such  a 
C0Qtract;(u?)  and,  to  establish  an  agreement  of  this  kind,  it  is  essential 
r  *18I  1  *^^^^  ^'  ^t  ^^  expressly  so  agreed  between  the  parties,  and  that 
^  ^  appears  to  be  part  of  the  consideration  of  the  settlement"(ar) 

The  rule,  savs  Sir  W.  Grant,  is  established,  that  to  make  the  husband  a 
purchaser  of  the  whole  fortune  of  his  wife, «  the  settlement  must  either 
express,  or  clearly  import,  that  intention,  "(y)  Where  such  a  purchase 
is  effected,  the  chose  in  action  of  the  wife  will  not  survive  to  her,  but  will 
belong  to  the  personal  representatives  of  her  husband,  in  the  event  of  his 
death  before  it  is  reduced  into  his  possession,  (jzr)  Several  cases  occur,  in 
which  it  has  been  held  that  such  a  purchase  was  not  e£fected;(a)  and  a 
consequence  of  this  interpretation  has  been,  that  the  chose  in  action  sar^ 
vived  to  the  wife,  on  the  death  of  her  husband  in  her  life-time,  (i) 

(0)  1  P.  W.  380.  Talb.  168;  Sykes  t.  Meynal,  1  Dick.  868,  (in 

ip)  Humphrey  ▼.  Bunen,  1  AUl.  468,  1  which  last  caae^  it  may  be  mentioned,  the  set- 
West  Cas.  T.  Htrdw.  66.  tlement  was  made  after  marriage ;)  Wharton 

(q)  Cart  ▼.  Rees,  stated  1  P.  W.  381 ;  ▼.  Wharton,  2  Keny.  part  2,  p.  99.    See  nbo 

Lady  Aiseongh's  case,  stated  ibid«  382;  Bar  Cleland  y.  Cleland,  Pree.  Ch.  68. 

con  T.  Bryant,  1 1  Yin.  Abr.  88,  Ca.  25,  2  Eq.  (v)  Garforth  t.  Bradley,  2  Ves.  677 ;  BItt* 

Cas.  Abr.  425,  Ca.  15;  Elliot  ▼.  ColUer,  1  ford  ▼.  Mitford,  9  Yes.  87,  95^  96;  Cair  ▼. 

Yes.  16,  3  Atk.  626, 1  Wils.  168.    See  Am-  Taylor,  10  Yes.  679. 

hunt  ▼.  Selby,  11  Yin.  Abr.  877,  Ca.  8, 2  (w)  Heaton  ▼.  Hassell,  4  Yin.  Abr.  40,  in 

Eq.  Cas.  Abr.  456,  Ca.  1.  marg.,  2  Eq.  Caa.  Abr.  467  ;   Gaiforth  t. 

(r)  Brotherow  v.  Hood,  Com.  726;  Stam-  Bradley,  2  Yes.  677,  cited  9  Ye&  96. 

per  ▼.  Barker,  5  MAdd.  167.  (or)  4  Yin.  Abr.  40,  in  maig.;  2  Eq.  Cas. 

(«)  Homsby  ▼.  Lee,  2  Madd.  16,  cited  3  Abr.  467,  in  marg. 

Boas.  70.    See  3  Rass.  69  and  86.  (y)  10  Yes.  579. 

(t)  Purdew  ▼.  Jackson,  1  Rnss.  1 ;  Hon-  (x)  Meredith  v.  Wjnn  ;  Blots  ▼.  Yiaoonn- 

ner  ▼.  Morton,  3  Rnss.  66;  Watson  t.  Den-  tessHerefoid ;  Norbone'sease,  8.  C. ;  Adame 

nis,  ibid.  90.  v.  Cole;  Sykes  ▼.  MeynaU ;  and  Wharton  t. 

(u)  Meredith  v.  Wynn,  Prec.  Ch.  312,  Wharton  ;  abo?e. 

Gilb.  Eq.  Rep.  70  ;'^Medith  ▼.  Wynn,  8.  C,  (a)  Bnrdon  t.  Been,  2  Yes.  jon.,  607  ; 

1  Eq.  Cas.  Abr.  70 ;  Blois  v.  Yiseounless  Carr  ▼.  Taylor,  10  Yes.  674,  679. 

Hereford,  2  Yem.  601 ;  Norbone's  case,  8.  (b)  Lister  v.  Lister,  2  Yern.  68,  8  Fmtm. 

C,  2  Preem.  282 ;  Adams  t.  Cole,  Cas.  T.  102 ;  RudyeidT.  Nome,  2  Freem.  262 ;  Rod- 
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•CHAPTER  XII.  [  'ISg  ] 

OF  CERTAIN  PROPERTY  HELD  TO  BE  PERSONAL  ESTATE  OF  A  PER- 
SON  DfiCEASKD;  AND  OF  RENT,  EMBLEMENTS,  AND  MORTGAGE- 
MONET. 

Sbgt.  I.  Of  certain  Property  held  to  be  personal  Estate  qfa  Per* 
eon  deceased. 
IL  Of  Rent. 
m.   Of  Emblements^ 
IV.  Of  Mortgage-Money. 


SECTION  I. 

(fS    CBBTAIR  VBOPBBTT  BBX.D  TO  BB   PEB80KAL    B8TATE    OF   A  PBBSOB 

DBCBASBD. 

6BirEBAi.i.T  speaking,  all  personal  property,  which  derolyes  to  an  ex* 
eeutor,  is  assets  in  his  hands,  (a)  Several  cases  may,  therefore,  here  be  re- 
ferred to,  in  which  property  particularly  circumstanced  has  by  or  in  a 
Court  of  Law, (6)  and,  in  o&ier  instances,  •by  or  in  a  Court  p  ,-gg  ^ 
of  J5qoily,(c)  l^en  held  to  be  personal  estate  of  a  person  de*  L        <='^    J 

jmA  ▼.  lSlman»  8.  C^  Pkm.  Cb.  809,  %  Eq.  apon  the  kad  it  m  not  :'*  By  Roll,  J.,  in  C«»* 

Cat.  Abr.  137,  in  maiy.;  HoAton  t.  HmmoU,  tof,  or  Yerworlh,  ▼.  Pioiee,  Stylos  66,  Aleja, 

4  Vin.  Abr.  40,  in  marg.,  2  Eq.  Cai.  Abr.  33.    <'  Picburet  and  glaMM,  generally  speak- 

467  ;  Gaiforth  ▼.  Bradley,  3  Yea.  676  ;  Sal-  ing,  are  part  of  the  penonal  estate,  yet  if  pat 

way  T.  Balwey,  Amb.  693,  3  Diek.  484 ;  up  instead  of  wainscot,  or  where  oUierwise 

Draco  T.  Denisoii,  6  Yea.  885^  396  r  Mitford  wainscot  would  have  been  pat,  they  shall 

▼.  Mitfind,  9  Yes.  87,  96,  96.  go  to  the  heir."   Cave  ▼.  Cave,  3  Yem.  608. 

(a)  6  Co.  47  k;  3  Atk.  467 ;  1  Ross.  686,  On  questions  between  execator  and  heir  on 

597;  3  Bl.  Com.  610.    An  exception  is,  an  the  title  to  particular  kinds  of  property,  see, 

<Tenrtoff*e  zi^t  to  present  to  a  chureh;  in  a  farther,  Swinb.  on  Wills,  part  6,  sect.  7 ; 

easa^  where  a  person,  seised  in  lee  of  an  ad-  Wentw.  Off  Ex.  ch.  6 ;  Ood«  Orph.  Leg. 

rvmwoB^  dies,  and,  Uie  chorch  being  void  be-  part  3,  oh.  18 ;  and  11  Yin.  Abr.  tit.  Execo- 

fim  and  at  his  death,  the  presentation  falls,  tors,  U.  Z.  and  Z.  3 ;  and  on  similar  qoestioas 

a^  a  clinttel,  to  his  exeentor.    Bro.  Abr.  tit.  relatire  to  fixtures,  and  certain  other  descrip* 

Aemnt.  al  EtgUwe^  84 ;  Oo.  Litt.  888  a. ;  7  tions  of  property,  see  Amos  and  Fer.  on  Fix- 

B.  db  C.  147,  180,  186, 196.  tores,  ch.  4. 

(»)  Harvey  ▼.  Hartey,  3  Stnu  1 141;  Anon.  (c)  Stobbs  ▼.  Stubba,  Cas.  T.  Finch,  416  ; 

ease  oa  a  cyder  mill,  cited  in  Lawton  v.  Law-  Lord  Gorge  v.  Dillington,  1  Ch.  Rep.  381 ; 

Ion,  3  Atk.  14, 16,  and  in  Lawton  ▼.  Balmon,  Cotton  ▼.  Cotton,  3  Cb.  Rep.  188 ;  Earl  of 

1  HflD.  BL  369,  n^  Lawton  ▼•  Lawton,  8.  Winchelsea  t.  Norelifie,  ib.  867, 377, 1  Yera. 

&»  3  Atk.  ed.  Sand.  16,  n.,  and  Amb.  ed«  435,  3  Freem.  96 ;  Anon.  3  Freem.  114,  Ca* 

Bimit,   114  n.;   BewrpaA  ▼.  Hutchinson,  7  136;  Anon.  ib.  310,  Ca.  384  b.;  Squier  ▼. 

Bingh.  178.    «  Wood  felled  and  aerered  from  Mayer,  ib.  849  ;  Hulbert  t.  Hart,  1  Yem. 

the  gnnind,'*  is,  as  between  heir  at  law  and  133;  Awdley  ▼.  Awdley,  3  Yem.  193 ;  Jeni- 

exeeotor,  personal  estate.    And  so  are  trees  son  t.  Lord  Lexington,  1  P.  W.  666 ;  Law^ 

honght  by  a  perMUi,  who  dies  befoie  they  are  ton  ▼.  Lawton,  3  Atk.  13 ;  Lord  Dudley  ▼. 

felled.     (Wentw.  Oft  Ex.  ch.  6,  14th  ed.  p.  Lord  Warde,  Amb.  113;  Wade  v.  Paget,  1 

143,  348;    Qod.  (^ph.  Leg.  part  3,  ch.  13,  Bro.  C.  C.  363,  1  Cox,  74  t  Russell  t.  Sym- 

tud  ed.  133,  133,  134, 186.)    ''Dong  may  thies,  1  Cox,  316;   Anon,  cited  7  Yes.  487; 

be  a  cbattel,  and  it  may  not  be  a  chattel ;  for  Triquet  ▼.  Thornton,  18  Yes.  346 ;  Collier  ▼• 

ofdangisachattelybatifitbesiffead  Squire,  3  Russ.  467;   Wigsell  ▼.  Wigsell,  3 
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ceased.  In  a  Court  of  Equity,  a  lease  of  a  testator^  renewed  by  his  ex- 
ecutor, has  been  determined  to  be  part  of  the  testator's  personal  e8tate.(cf) 
And  the  same  Court  has  held  to  be  personal  estate  of  a  person  deceased, 
real  estate  by  a  deed  of  partnership  converted  into  personalty  :(e)  also 
real  estate  contracted  to  be  sold;  a  binding  contract  to  sell  having,  in  a 
Court  of  Equity,  the  force  to  convert  the  real  estate  into  personalty,  al- 
though the  party  who  sells,  dies  before  the  contract  is  carried  into  ex- 
ecution;(/)  in  cases,  that  is,  where  one  or  other  of  the  contracting  par- 
ties is  entitled  in  a  Court  of  Equity  to  carry  the  contract  into  execution; 
in  other  words,  where  there  is  <<  an  effectual  agreement  binding  on  all 
parties,  so  as,  under  all  the  circumstances,  it  ought  to  be  carried  into  ex- 
ecution, upon  this  general  principle  of  Equity,  that  what  is  contracted  for 
valuable  consideration  to  be  done,  will  by  the  Court  be  considered  as 
done."(^)  Shares  in  a  newspaper,  and  of  the  profits  of  printing  it  sub- 
r  *184  1  ^^4"^"^  ^^  ^  ^testator's  death,  have  been  held  to  be  part  of  his 
^  -^  personal  estate.  (A)     River,  or  canal,  shares  are  in  some  in- 

stances real,  and  in  others  personal,  estate.  New  River  shares,  or  shares 
of  the  New  River  Water,  are  real  estate.(t)  And  so  likewise  are  shares 
in  the  navigation  of  the  River  Avon,  made  navigable  by  a  statute  10 
Anne.(^*)  Shares  in  the  Worcester  and  Birmingham  Canal  Navigation 
are,  by  the  Act  passed  for  making  the  canal,  made  personal  estate. (Ar) 
And  here  it  may  be  mentioned,  that  fixtures  on  leasehold  premises  be- 
longing to  a  testator,  and  which  he  had  a  right  to  remove,  have  been  de- 
termined to  be  mere  personal  chattels,  and  therefore  to  pass  under  a  be- 
quest for  charitable  purposes.(/) 
Both  at  Law  and  in  Equity,  rent(m)  and  emblements(n)  are  often  the 

8im.  and  8t  364.    On  property  in  a  medical  7  Yes  341 ;  Broome  ▼.  Monek,  10  Yea.  597 ; 

aecret,  recipe,  receipt,  or  nostrom,  see  Jenks  Savage  ▼.  Carroll,  1  Ball  &  B.  266 ;  Rawliiifl 

T.  Holford,  1  Yem.  61 ;  Tipping  v.  Tipping,  v.  Burgis,  2  Y.  &  B.  382,  887. 
11  Yin.  Abr.  244,  Ca.  15,  2  £q.  Cas.  Abr.         (A)  Gibblett  ▼•  Read;  9  Mod.  459.     See 

467,  Ca.  14,  cited  9  Mod.  460  ;  Newbery  ▼.  also  Longman  v.  Tripp,  2  Bos.  &  P.  N.  R. 

James,  2  Mer.  446  ;  Williams  ▼.  Williams,  67.    Tbat  a  share  in  a  newspaper  is  dens*- 

3  Mer.  157;  Yovatt  v.  Winyard,  1  Jac  &  ble,  see  ibid.  71«  9  Mod.  460,  and  Keene  ▼. 
W.  394  ;  and  Green  v.  Folgham,  1  Sim.  6c  Harris,  cited  17  Y^s.  338, 342,  and  in  1  Rose, 
Sl  398.  And  on  property  in  a  secret  in  trade,  126.  In  Hogg  v,  Kirby,  8  Yea.  217,  it  is  stat- 
aee  Bryson  y.  Whitehead,  1  Sim.  6c  St.  74.  ed  by  counsel,  that  *<  it  has  been  determined 

(d)  Holt  ▼.  Holt,  1  Ch.Cas.  190 ;  Anon.  2  that  propertytexists  in  a  newspaper,  and  diat 
Ch.  Cas.  207 ;  Walley  y.  Walley,  1  Yarn,  an  action  lies  for  pnUishing  under  the  same 
484.     See  also  James  y.  Dean,  11  Yes.  383,    title." 

and  Ray  y.  Ray,  Coop.  264.  (t)  Drybntter  y.  Bartholomew,  2  P.  W. 

(e)  Ripley  y.  Waterworth,  7  Yes.  425.  127 ;  Lord  Townsend  y.  Ash,  3  Atk.  836  ; 
(/)  Lacon  Y.  Merlins,  3  Atk.  1  ;  Mayer  y.    Nicholls  y.  Leeson,  ibid.  573;  Lord  Sandys 

Gowland,  2  Dick.  563 ;  Howse  y.  Chapman,  y.  Sibthorpe,  2  Dick.  545 ;  Adair  y.  The  New 

4  Yea.  542,  550 ;  Lawes  y.  Bennett,  1  Cox,  River  Company,  1 1  Yes.  429.  See  also  !l  Yes. 
167,  also  stated  7  Yes.  436,  and  14  Yes.  596,  182,  and  2  Yes.  jon.  668.  Acts  of  Parlia- 
Townley  y.  Bedwell,  14  Yes.  691 ;  Greene  ment  establishing  the  New  RiYer  are,  3  Jam. 
Y.  Greene,  4  Madd.  148.  I.  c  18,  and  4  Jam.  L  c.  13;  on  which  stat- 

(g)  Attorney  General  v.  Day.  1  Yes.  218,  utes,  see  the  obserYation  made  by  Sir  R.  P. 

220  ;  Buckmaster  y.  Harrop,  7  Yes.  344, 346;  Arden,  2  Yes.  jon.  663. 

Johnson  y.  Legard,  1  Turn.  &  R.  281.     On  (J)  BuckeridgeY.  Ingram,  2  Yea.  Jan.  653; 

the  same  principle,  where  real  estate  is  agreed  Howse  y.  Chapman,  4  Yea.  642,  644« 

to  be  bought,  the  price  to  be  paid  is,  by  the  (k)  Stat  31  Geo.  III.  c  69 ;  Ex  parts  v. 

oontraet,  made  real  estate  of  the  purchaser.  Home,  7  B.  dt  C.  632. 

Green  y.  Smith,  1  Atk.  672,  1  West  Cas.  T.  (/)  Johnston  y.  Swann,  8  Madd.  467. 

Hardw.  661,  cited   10  Yea.  613;  CaYe  y.  (m)  10  Co.  128  b. 

CaYe,  2  Eden,  139;  Buckmaster  y.  Hanop»  (n)  Litt  S.  68;  Co.  Lht  55  b;  8  Atk. 

16. 
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personal  estate  of  a  person  deceased.  And  in  Equity  a  mortgage^  pledge 
and  money,  is  personal  C8tate.(o)  These  three  kinds  of  peraoDaJty,  rent, 
emblements,  and  mortgage-money,  property  which  very  commonly  be- 
longs to  a  testator,  and  is  frequently  of  great  value  and  importance,  it  is 
proposed  to  make  the  subjects  of  the  remaining  sections  of  this  chapter. 


•SECTION  II.  [  *185  ] 

OF    BINT. 

Th£  following  distinctions  occur  on  rent  unpaid  at  the  death  of  a  les- 
sor, who  is  seised  in  fee-simple.  If  a  person,  seised  in  fee,  leases  for 
years,  with  a  reservation  to  himself  and  his  heirs  of  rent  payable  at  cer* 
tain  days,  it  is  clear  that  if  the  lessor  dies  after  either  rent  day,  all  the 
rent  due  at  the  last  rent  day  will  devolve  to  his  executors.(;9)  And  it  is 
also  eertain,that  if  the  lessor  dies  before  either  rent  day,  the  rent,  which 
will  on  that  day  become  due,  will  follow  the  reversion,  and  belong  to 
the  heir  at  law,  to  whom  the  reversion  is  descended  ;(7)  or  to  the  de- 
visee, to  whom  the  reversion  is  devised  ;(r)  except  in  particulnr  cases; 
for  the  rent  may  be  separated  from  the  reversion,  (^)  and  be  made,  it 
appears,  the  subject  of  a  bequest. (^)  If  the  lessor  dies  on  a  rent  day,  it 
seems  that  the  rent,  on  that  day  become  due,  will,  unless  separated  from 
the  reversion,  belong  to  the  heir  at  law  or  devisee,  if  the  lessor  dies  be- 
fore sunset;(u)  but  it  is  perhaps  doubtful  to  whom  it  will  belong,  if  the 
lessor  dies  aiter  sunset,  and  before  midnight  (v) 


•SECTION  III.  [   *186    ] 

OF  EMBLEMENTS. 

Thi:  next  kind  of  personal  property  reserved  for  particular  notice  is 

(•)  BiidgmuiT.  Tiyer,  Cm. T.  Finch,  236;  (•)  Co.  Litt  143  a.;  S  HI.  Com.  176;  Ro- 

Gvdner  ▼.  HattoD,  ibid.  318;  Conellis  ▼.  bins  t.  Cox,  i  Lev,  22. 

CoffMlU*,  ibid.   361;  Cuming  ▼.  Hick%   I  (0  UtL  S.  686 ;  Ardes,  oar  Arge,  ▼.  Wat- 

Yem.  412, 2  Ch.  Caa.  187;  Clerkaon  t.  Bow-  kina,  Cro.  Eliz.  637,  661,  Mo.  649, 1  Rol. 

yer,  2  Vent.  66 ;  Owan  t.  Wbila,  3  Ch.  Rep.  Abr.  234.  8«6 1  Lav.  22,  and  KnoUea'  caae, 

20,  2  Freem.  126 ;  Anon.  2  Fream.  62,  Ca.  1  Dyer,  6  b. 

67;  Fiak  ▼.  Fiak,  Free  Ch.  11 ;  Aoaten  ▼.  («)  Lord  Rockingham  v.   Oxenden,  or 

Exeentora  of  Dodwell,  1  £q.  Caa.  Abr.  318»  Pannce,  2  Salk.  678,  1  P.  W.   177.    See 

Ca.  9 ;  Kendal  ▼.  Mkkleikl,  Bam.  Ch.  Rep.  Anon.  Gouldab.  98,  Ca.  17. 

46 ;  CTaabonia  t.  Scarie,  1  Atk.  606.  (v)  See  Plowd.  172, 173;  Go.  Litt  202  a.; 

(»  10  Go,  128  b.  Dappa  ▼.  Mayo,  1  Sannd.  282,  287 ;  ThmO' 

(9)  Anon,  Mich.  84  H.    Vm.  dted  in  aon,  t.  Fiald,  Cro.  Jac  400;  Loid  Rock- 

Cfam'a  caaa^  10  Co.  128  b.,  1  RoL  Abr.  691,  ingham  t.  Penrice,  1  P.  W.  177 ;  Southern 

B.  3 ;  BfaJLO  ▼•  Monky,  Cm.  Car.  207.  ▼.  Ballaaia,  ib.  179,  n.;  and  Earl  of  Stnifibid 

(r)  TMl  N.  B.  121,  N^  10  Go.  128  a.;  ▼.  Lady  Wentworth,  9  Mod.  21,  Pnc  Ch. 

2 BI.  Gobi.  176$  SachswsU t.  Ftogalap  1  666. 
"      r.  148,  161. 
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Einblen]ents.(u')  Emblements  are  certain  kinds  of  the  earth's  produce, 
which,  in  some  cases,  after  land  is  no  longer  occupied  by  the  party  who 
owned  such  produce,  may  be  severed  and  carried  away  from  the  land  as 
part  of  his  property.     The  general  principle  of  a  right  to  emblements  is, 

Eublic  policy,  which,  for  the  common  good,  gives  encouragement  to  hu»* 
andry  .(or)  Wheat,  and  oats,  and  other  corn,  beans,  peas,  potatoes,  hemp, 
flax,  and  hops,  are  emblements,  (y)  It  seems  also  to  be  understood  that 
turnips,  carrots,  and  parsnips,  are  emblements;  and  that  clover,  saint- 
foin,  saffron,  melons,  cucumbers,  and  artichokes  are  so  likewise.(z} 
But  grass,  although  the  product  of  hay-seed  sown,  is  not  emblements.(a) 
Emblements  may  belong  to  a  lessee  at  will;  to  the  executors  of  a  les- 
see at  will;  to  the  executors  of  a  tenant  for  life,  and  of  other  tenants, 
whose  estates  are  determinable  on  death;  to  a  husband  seised  in  right  of 
his  wife;  to  a  tenant  j9t<r  outer  vie;  to  a  lessee  for  years  of  a  tenant  for 
life,  and  of  other  tenants,  whose  estates  are  determinable  on  death;  to  the 
executors  of  a  lessee  for  years,  if  he  shall  so  long  live;  to  the  executors 
of  a  tenant  in  tail;  and  of  a  tenant  in  fee;  to  a  devisee  of  a  tenant  in  fee; 
r  *187  1  ^^^  ^^  ^^^  survivor  of  joint-tenants.  And  here  it  may  be  *men- 
1*  ^  tioned,  that,  amongst  farther  instances,  (6)  a  question  on  the 

title  to  emblements  may  occur  in  the  cases  of  a  copyholder, (c)  of  a  par* 
son,  (d)  of  a  feoffee  on  condition,(e)  of  a  mortgagor,  (/)  of  a  posthumous 
son  and  heir  at  law,(^)  of  a  tenant  by  extent  under  a  statute  or  recogni- 
zance, (A)  of  one  who  by  action  at  law  recovers  land,(i)  of  a  widow  to 
whom  dower  is  assigned,  or  by  whom  it  is  recovered  by  action  at  law,(j) 
of  one  who  enters  by  title,(A;)  and  lastly  in  instances  of  disseisin,(/}  or 
outlawry.  (fTi) 

(w)  From  tfin^^eer,  rignifyiog  to  80W;  Bro.  Oland  t.  Burdwick,  5  Co.  116,  Cro.  EUz. 

Abr.  lit  Embleem.  pi.  1,  9.     See  Spelm.  460,  Gouldsb.  189. 

Glow.  T.  Bladum.     Generally  on  Emble-  (d)  Bro.  Abr.  tit  Embl.  2,  9,  tit  Dean  db 

mentfl,  see  that  tiUe  in  the  Abridgments  of  Ch.  1;   1  RoL  Abr.  656,  K.  3 ;    Stat.  28  H. 

Brooke,  Rolle,  and  Viner,  Perkins,  612 —  VIII.  ell;  Bulwer  v.  Bulwer,  2  Bam.  and 

624  ;  Gilb.  on  Evidence,  4th  ed.  240—249 ;  Aid.  470. 

and  Amos  &c  Fer.  on  Fixtures,  &c.,  173.  (je)  Bro.  Abr.  tit.  Chattels,  10,  tit  EmU. 

(or)  Co.  Litt  66  a. ;  2  Inst  81 ;  Hob.  132;  18. 

3  Atk.  16;  2  Bl.  Com.  122.  (/)  Keech  ▼.  Hall,  Doag.  23;    Moss  t. 

(y)  Litt  8.  68;  Co.  Litt  65  b.;  2  Inst  Gallimore,  ib.  270, 4th  ed.  283 ;  Christophara 

81 ;  Keilw.  126;  2  BI.  Com.  123;  Latham  ▼.  Sparke,  2  Jac.  &  W.  234,  235. 

▼.  Atwood,  Cro.  Car.  616;  Anon.  2  Freem.  (f)  Co.  Litt  66  b.;  Perk.  pi.  621. 

210«  Ca.  284  b.;  Fisher  t.  Forbes,  9  Vin.  (A)  Co.  Litt  66  b.;    Barden  ▼.  Withing- 

Abr.  373,  2  Eq.  Cas.    Abr.  392;   West  t.  ton,  2  Leon.  64. 

Moore,  8  East,  339.  340;  Eyans  t.  Roberts,  (»)  Bro.  Abr.  tit  EmbL  8, 11,  23;   Pttk. 

6  B.  &  C.  829,  832.  pi.  515. 

(x)  Co.   Litt  65  b.;  5  B.  &  C.  835  ;  4  0)  2  Inst  81;  Perk.  pi.  521;  9  Yin.  Abr. 

Bum's  Eccl.  L.  7th  ed.  299;  Toll.  Execut  867,  pi.  19;  Anon.  3  Dyer,  316  a.,  Ca.  2; 

160.  Amos  8c  Fer.  on  Fixt  174.  Fisher  t.  Forbes,  0  Vin.  Abr.  373,  2  Eq. 

(a)  Co.  Litt  66  a.;  2  Inst  81 ;  6  B.  it,  Cas.  Abr.  892. 

C.  83!| ;  2  Bl.  Com.  123.  (jb)    Bro.  Abr.  tit  Embl.  26  ;    Co.  Litt 

(6)  Bro.  Abr.  tit  Embl.   13,  16,  21,  25 ;  66  b. 

Launton's  case,  4  Leon.   1;    Grantham  t.  (/)  Bro.  Abr.  tit.  Chattels,  10,  tit  Embl. 

Hawley,  Hob.  182;    Wicks  ▼.  Jordan,    2  1,  10,  12,  13, 17,  18,  19,  20,  tit  Trasp.  SOS; 

Bolitr.  213,  9  Yin.  Abr.  372 ;  Banks'  case,  1  Rol.  Rep.  101 ;   Jenk.  Cent  C.  6,  ca.  S9; 

9  Yin.  Abr.  878;  Johns  ▼.  Whitley,  8  Wils.  Perk.  pi.  619 ;    Co.  Litt  66  b.;    Kai^aes 

127.  oase,  or  Knevett  ▼.  Pool,  6  Co.  86,  Cro.BUs. 

(c)  Bro.  Abr.  tit  Embl.  4,  tit  Forf.  da  tar.  468,  Gonldsb.  148 ;  Lifoid's  case,  11  Co.  46 

109 ;   4  Co.  21  b4   1  RoL  Abr.  727,  pL  18;  b^  51  b.;    Anon.  1  Dyer,  31  K,  ca«  S19; 

S  Yin.  Abr.  367,  pl.  18;   Oland's  case^  or  Awm.  Mo.  84^ea.84|  Aaoii.Dalia.ao,  ca,8. 

(m)  6  Co.  1 16  b. 
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Coni^  or  other  kind  of  emblements,  belongv  to  a  lessee  at  wil],  if  the 
lessor  puts  him  out  before  it  is  Tipef{n)  or»  if  ripe,  before  it  is  in  the  due 
eourse  of  husbandry  seyered.(o)  In  the  event  of  the  tenant's  death  be- 
fore severance  of  emblements,  they  belong  to  the  executors  oi  a  lessee  at 
milf{p)  of  a  tenant  for  life,(7)  of  a  tenant  in  dower,(r)  and  of  a  tenant  by 
the  curtesy .(^)  If  a  *husband  seised  in  right  of  his  wife  dies  ^  «.  _  ^ 
before  severance  of  emblements,  they  belong  to  his  execu-  *-  -* 

tor8.(/)  Also  emblements  belong  to  a  husband  seised  in  right  of  his  wife 
if  the  wife  dies  before  they  are  severed  :(i4)  and  likewise  to  a  tenant  jtmr 
auier  tne,  if  before  severance  the  cestui  que  vie  dies.(t;)  And  if  a  ten- 
ant for  life,  or  doweress,  or  tenant  by  the  curtesy,  or  husband  seised  in 
right  of  his  wife,  or  cestui  que  vie,  dies  before  severance  of  emble- 
ments, they  belong  to  the  lessee  for  years  of  the  tenant  for  Iife,(u))  or 
doweress,(jr)  or  tenant  by  the  curtesy,(y)  or  husband  seised  in  right  of 
his  wife,  (2)  or  tenant  ;9ur  outer  vie.  (a)  And  if  a  lease  for  years  i^  made 
by  a  husband  seised  in  fee  in  right  of  his  wife,  and  the  wife  dies,  and  then 
the  lease  determines,  the  lessee  has  the  right  to  the  emblements.  (5)  And 
if  a  lease  is  made  to  A.  for  a  term  of  years,  if  he  shall  so  long  live,  the 
executors  of  A.  are  entitled  to  the  emblements  growing  on  the  land  at 
the  time  of  his  death.(c) 

One  principle  which  makes  certain  roots,  and  the  crops  of  particular 
seeds  sown,  to  be  emblements  is,  that  such  roots  and  crops  are  annual 
vegetables,(e/)  And  two  farther  principles,  on  which  emblements  be- 
long to^the  particular  party  in  each  of  the  cases  mentioned,  are, — first, 
that  such  emblements  are  the  fruit  of  the  expense  or  labour  of  the  lessee 
at  will,  or  of  the  tenant  for  life,  or  other  tenant  whose  estate  is  deter- 
minable on  death  :(6)  and,  secondly,  that  the  estate  of  the  lessee  at  will, 
and  of  the  tenant  for  life,  or  other  tenant  whose  estate  is  determinable 
on  death,  is  of  uncertain  continuance;  the  estate  ^at  will  being  deter- 
mined by  the  lessor,  or  by  his  death,  or  that  of  the  lessee,  and  the  estate 
of  each  of  the  other  tenants  being  determined  by  death,  *as  ^  ^^^g  -i 
before  is  mentioned.(/)    The  same  principles  extend,  it  ap-  ^  ^ 

pears,  to  a  deceased  tenant  in  tail,  whose  executors  are  entitled  to  the  em- 
blements, which  are  the  fruit  of  his  own  expense  or  labour,  and  are  grow- 
ing on  the  land  at  the  time  of  his  death.(g)     A  farther  principle,  00 

(»)  Litt  ■.  68 ;   Bro,  Abr.  tit  Embl.  7,        (w)  Co.  Litt  66  b..  56  a.;  KniYet's  caie,  or 

tit  1W  per  Gopie,  3;  Gas.  T.  Holt,  414.  Knevett  ▼.  Pool,  6  Go.  66*,  Cro.  Eliz.  463. 

(0)  Co.  Litt  66  b. ;  Gas.  T.  HoH,  414.  (x)  Ibid. 

Ip)  Co.  Lilt  66  b.;  Bro.  Abr.  tit.  Embl.  6.         (y)  Perk.  pi.  614. 

(q)  Fitzh.  Abr.  tit.  Devise,  26;  Go.  Litt.        (x)  Bro.  Abr.  tit.  Embl.  6,  14,  tit.  Lease, 

55  b. ;  Latham  ▼.  Atwood,  Gro.  Car.  616 ;  24 ;  Co.  Litt.  66,  a. 
naher  ▼.  Forbes,  9  Yin.  Abr.  373,  2  Eq.         (a)  Go.  Litt  65  b.,  66  a.;  Perk.  pi.  613. 
Caa.  Abr.  392.  (6)  Perk.  pL  613. 

(r)  And  the  doweress  may  dispose  of  them        (c)  1  Rol.  Abr.  727,  pi.  12;  9  Yin.  Abr. 

bj  ber  irill,  SUt  of  Merton,  G.  11 ;  2  Inst  366,  pi.  12. 

80,  81;  Pit»h.  Abr.  tit  Devise,  26;    Bro.         (d)  Go.  Litt  66  b.;   2  Inst  81;    Keilw 

Abr.  tit  Embl.  22 ;  Perk.  pi.  622, 623 ;  Anon.  126. 
Kdlw.  125,  ca.  84.  (e)  Go.  Litt  66  b.;  2  Inst.  81;  Hob- 132; 

(f)  Perk.  pi.  614.  Gro.  Car.  616 ;  2  Free.  m210 ;   9  Yin.  Abr. 

(0  Bro.  Abr.  tit  Embl.  26 ;  Go.  Litt  56  b;  366,  pi.  12. 
Perk.  pL  618.  (/)  Litt.  s.  68 ;  Co.  Litt  65  b.;  Perk.  pi. 

(u)  Co.  Litt  66  b.  613 ;  9  Yin.  Abr.  366,  pi.  12 ;  2  Barn,  and 

(v)  Bro.  Abr.  tit  Embl.  6, 16  ;  Go.  Litt  Aid.  471- 
55  b.  (g-)  Perk.  pi.  69,  612 ;  Shep.  Touch.  472. 
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which,  in  certaia  cases,  a  claim  to  emUements  may  be  supported  is,  that 
the  tenant's  estate  was  determined  by  the  act  of  law.(A) 

The  principle  mentioned  of  uncertainty-  of  estate  appears  not  to  apply 
to  emblements  of  a  deceased  tenant  in  fee,  and  the  title  to  whieh  is  dis- 
puted between  his  executor,  and  his  heir  at  law  to  whom  the  land  is  de- 
scended. Here,  after  the  death  of  the  tenant,  the  land  and  emblements 
continue  to  be  the  property  of  himself,  represented  by  either  his  heir  at 
law  or  executor.  And  the  emblements  the  law  gi^es  to  the  executor.(t) 
And  this  is  done  perhaps  on  the  principle,  that  the  expense  and  labour, 
of  which  the  emblements  are  the  fruit,  were  bestowed  on  the  land  with 
the  intent  to  reap  a  return  in  personal  estate;  and  that  had  the  crop  been 
severed  in  the  tenant's  life-time,  it  would  have  been  property  of  that  na- 
ture. And  so  far  as  the  crop  is  raised  at  the  expense  of  the  deceased  ten- 
ant, the  claims  of  simple  contract  creditors  to  debts,  and  of  younger  chil- 
dren to  portions,  out  of  property  raised  by  a  fund  naturally  liable  to  those 
debts  and  portions,  are  evidently  additional  weights  to  incline  the  law  to 
give  such  emblements  to  the  executor  in  preference  to  the  heir.  If  a  per- 
son buys  the  fee-simple  of  land,  on  which  there  are  then  emblements,  and 
dies  before  severance,  and  the  land  descends,  in  this  case  also  the  executor 
will  certainly  be  entitled  to  them.  And  the  principle  may  be,  that  the 
purchaser  bought  the  crop  with  the  intent  to  make  it  part  of  his  personal 
estase,  and  that  had  it  been  severed  in  his  life-time,  it  would  have  been 
personal  property. 

r  *190  1  *^^^  emblements  of  a  deceased  tenant  in  fee  go  to  his  ex- 
L  -J  ecutor,  when  the  land  descends;  but  if  it  is  devised  by  him, 

they  go  with  the  land  to  the  devisee. (y)  The  principle  perhaps  is,  an- 
alogy to  the  force  of  a  gift  by  feofiment,  whereby  when  the  land  itself 
passes,  <<  vesture,  herbage,  trees,  mines,  and  all  whatsoever  parcel  of  that 
land  doth  pass."(A?)  The  devisee  will,  however,  not  be  entitled  to  the 
emblements  if  the  will  contains  a  bequest  of  personal  estate,  described  in 
terms  which  disclose  an  intention  to  include  emblements  in  the  beque8t;(/) 
as  where  a  bequest  to  executors  is  in  the  terms,  *^  all  my  goods  and  chat- 
tels, stock  of  my  farm,  and  all  other  my  moveables  whatsoever/'(i»)  or, 
<<  all  my  stock  upon  my  farm,  and  all  other  my  personal  estate  of  what  na- 
ture or  kind  soever.''(n)  But  it  is  not  clear  that  the  emblements  will  not 
belong  to  the  devisee  of  tne  land,  although  the  will  contains  a  bequest  in 
the  general  terms  of  <<  all  my  personal  estate  of  what  nature  or  kind  so- 
ever,'' or,  <<  all  my  goods  and  chattels,  and  all  other  my  moveables  what- 
soever;" and  particularly  if  the  bequest  is  to  a  beneficial  legatee,  and  not 
for  the  purposes  mentioned  in  the  will,  to  the  executors. 

If  the  devise  of  the  land  is  to  the  testator's  heir  at  law,  and  notwith- 
standing the  devise,  which  has  not  the  force  to  break  the  descent,  the  heir 
takes  by  descent,  and  not  under  the  will,  and  the  will  does  not  contain  a 
separate  disposition  of  the  emblements,  it  is,  perhaps,  a  consequence  of  the 
descent,  that  the  emblements  will  go  to  the  testator's  executors,  and  will 
not  belong  to  the  heir. 


(h)  6  Co.  116  b.;  Cro.  Eiiz.  461.  0')  Anoa.Cro.  Eliz.  61 ;  Spencer*! 

(0  2  Inst  81 ;  Hob.  132 ;  3  Atk.  16 ;   8  Win. 51»  9  Vin.  Abr.  372;  Cox  t.  Godnltv, 

East,  343  j  5  B.  dc  C.  832 ;   2  Bi.  Com.  6  East,  604,  n.;  WestT.  Moore,  8  East,  343. 

404 ;  Launton's  case,  4  Leon.  1 ;  Emeraon  (Ar)  Co.  Litt  4  b.;  2  Bl.  Com.  18. 

▼.  Emerson,  or  Annison,  1  Ventr.187, 2  Keb.  (Q  Perk.  pi.  612. 

874 ;  Anon.  2  Fxeem.  210,  Ca.  284  b.  (m)  Cox  ▼.  OodsalTe,  6  EssC,  604,  n 

In)  West  ▼.  Moore.  8  East,  330. 
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It  remains  to  mention  an  instance,  where  the  principle  of  public  pbliey, 
applied  to  emblements^  may  at  first  sight  be  thought  to  be  disregarded. 
The  instance  is,  of  a  joint-tenancy.  For  here,  if  the  land  survives,  the 
emblements  survive  with  it,  and  do  not  go  to  the  executors  of  the  de- 


'ship  are  extremely  equal; 
and  where  they  are  unequal,  as  by  reason  of  age  or  infirmity,  few  persons 
are  likely  to  leave  the  land  unsown,  in  despair  of  living  through  the  year 
to  reap  the  produce,  and  becaose  they  attach  no  weight  whatever  to  their 
own  chance  of  surviving. 

If  joint-tenants  are  husband  and  wife,  and  the  husband  sows  the  land 
and  dies  before  severance,  it  seems  to  be  doubtful,  whether  the  emble- 
ments will  survive  to  the  wife,  or  will  belong  to  the  executors  of  the 
husband.  (/?) 

A  claim  to  emblements  may  fail,  if,  to  support  it,  it  needs  the  princi- 
ple of  expense  or  labour,  and  this  principle  is  wanting,(^)  And,  accord- 
ingly, if  in  a  voluntary  conveyance,  or  in  a  will,  land  is  limited  to  A. 
for  life,  with  a  remainder  over,  as  to  B.  for  life,  and  at  the  death  of  A. 
the  com,  which  is  then  on  the  land,  and  which  was  growing  at  the  time 
of  the  conveyance,  or  death  of  the  testator,  was  not  sown  at  A.'s  own  ex- 
pense, such  emblements  will  with  the  land  pass  to  the  remainder-man 
B(.r)  And  it  is  said  that  the  emblements  do  not  belong  to  the  executors 
of  a  person,  who  marries  a  doweress,  or  tenant  for  life,  or  in  fee,  by  whom 
the  land  was  sown  before  her  marriage  with  this  husband.(^) 

Also  a  claim  to  emblements  may  fail,  if  the  principle  of  uncertainty  of 
estate  is  wanting.  In  the  case  of  a  lessee  for  a  term  of  years,  created  by 
one  whose  estate  is  not  uncertain,  as  by  a  termor  for  years,  or  person  seis- 
ed in  fee,  the  emblements,  which  are  growing  on  the  land  at  the  end  of 
the  lease,  belong  to  the  the  lessor,  and  not  to  the  lessee  or  his  executors.(/) 

In  certain  cases,  a  claim  on  the  part  of  the  tenant  to  emblements  may 
*fail,  if  his  estate  is  determined  by  his  own  act,(ti)  as  by  forfeit-  .  ««  qo  i 
ure,(»)  or  surrender,(t^')  or,  in  the  case  of  a  tenancy  at  will,  by  *■  l^*  J 
his  own  determination  of  the  tenancy.(a?)  In  a  late  case,  a  farm  was  let  un- 
der a  condition  that  if  the  lessee  should  incur  any  debt,  upon  which  any 
judgment  should  be  signed,  and  on  which  judgment  any  writ  of  execution 
should  issue,  it  should  be  lawful  for  the  lessor  to  re-enter.  Judgment  being 
signed  against  the  lessee  for  a  debt,  and  a  fi,  /a.  issued  thereupon,  the 

(«)  Cloanes,  or  James,  ▼.  Portman*  Oro.  (t)  Litt  S«  6S;  DougL  Rep.  196,  4tli  ed. 

Ib.  314,  Owen,  102,  9  Yin.  Abr.  971  ;  306. 

Sowney's  ceee,  2  Yem.  822.  («)  Co.  Litt.  55  b.;  2  Inst  81;  2  BL  Com. 

(p}  Bro.  Abr.  tit.  Embl.   15;  Co.  Lid.  145;  01and*8  case,  or  Oland  ▼.  Bai^wick,  5 

66  b.;  Anon.  3  Dyer,  316  a.,  Ca.  2 ;  Anon.  Co.  116,  Cro.  Eliz.  460,  Mo.  394,  Oouldsb. 

Cro.  EHx.  61;  Arnold  t.  Skeale,  or  Skele  r,  189;  Bolwery.  Bolwer,  2  Bam.  &  Aid.  470. 

Amoll,  Noy,  149, 1  RoL  Abr.  727,  pi.  16,  3  (v)  Bro.  Abr.  tit  Embl.  3;  Forfeit  deter. 

Dyer,  316  a.  n.,  Co.  Litt  55  b.,  Hal.  n.;  109;  Co.  Litt  55  b.,  4  Co.  21  b.;  Cro.  Elis. 

Brewaler's  case;    Co.  Litt  55  b.,  HaL  n.;  461;  Gooldsb.  189{  Perkins,  pi.  515. 

Kowney'e  ease,  2  Yem.  822.  (w)  Cro.  Eliz.  461. 

(q)  Hob.  132.  (x)  Co.  Litt  65  b.;  5  Co.  116;  Cio.  Elis. 

(r)    Hob.   132;    Anon.  Cro.  Elk.  61;  4^1;  2  Bl.  Com.  146;  Weeper  ▼.  HandaU,  1 

AOea's  case,  cited  Win.  51,  9  Yin.  Abr.  Rol.  Abr.  727,  9  Yin.  Abr.  366;  Sweeper  ▼. 

371;  Anon.  Godb.  159,  Ca.  219.  Randal,  S.  C,  Cro.  Elii.  156,  9  Yin.  Abr. 

(«)  Bro.  Abr.  tit  Embl.  26;  1  RoL  Abr.  371. 
727,  pL  17;  9  Yin.  Abr.  37,  pL  17. 

Vol.  VIII.— N 
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lessor  re-entered,  and  took  possession  of  the  growing  crops.  And  to  those 
crops  or  emblements,  it  was  decided  the  lessor  was  entitled,  the  lessee  hay- 
ing broken  the  condition,  and  incurred  a  forfeiture  by  his  own  act(y) 


SECTION  IV. 

OF  MORTGAGE-MONET. 

FoRMSRLT,  where  a  mortgage  was  made  in  fee,  and  forfeited,  the  mo- 
ney due  on  it  was,  in  several  cases,  decreed  to  be  paid  to  the  heir,  and 
not  to  the  executor  of  the  mortgagee ;(2r)  if,  without  this  money,  the 
personal  assets  of  the  mortgagee  were  sufficient  for  the  payment  of  his 
debts.(a)  For  it  seems,  that  if  the  personal  assets  were  insufficient  for 
that  purpose,  the  executor,  and  not  the  heir,  was  entitled  to  the  mortgage- 
r  «i  Qo  -1  money,  or  at  least  to  so  *much  of  it,  as  was  required  for  the 
I-  •'  payment  of  debt8.(5)    It  appears,  however,  from  many  later 

opinions  and  decisions,  that  the  modern  doctrine  is,  that  the  executor, 
and  not  the  heir,  of  the  mortgagee  is  entitled  to  the  money  :  although 
the  condition  to  redeem  is  on  payment  to  the  mortgagee  or  his  heirs,  or 
heirs  or  assigns,  and  notwithstanding  the  personal  assets  of  the  mort- 
gagee are  more  than  sufficient  for  the  payment  of  his  debts,  (c)  And,  on 
greater  reason,  it  is  decided  that  mortgage-money  belongs  to  the  exe- 
cutor, and  not  to  the  heir,  of  the  mortgagee,  if  the  condition  to  redeem 
is  merely  on  payment  of  the  money,  without  naming  any  one  to  whom 
it  is  to  be  paid;(£^)  or  on  payment  to  the  mortgagee,  his  executors,  or  ad- 
ministrators ;(e)  or  to  him,  his  executors,  or  assigns,  or  executors,  ad- 
ministrators, or  a8signs;(y')  or  to  him,  his  heirs  or  executors,  or  to 
him,  his  heirs,  executors,  administrators,  or  assigns. (^)  And  in  all 
these  cases,  in  which  mortgage-money  is  payable  to  the  executor,  it  is 
also  payable  to  him,  if  the  mortgagee  dies  before  the  mortgage  is  for- 
feited, and  the  money  is  paid  either  before  or  after  the  forfeiture. (A) 

(y)  Davis  ▼.  EytOD,  7  Bingh.  154.  (d)  Thornborongh  ▼.  Baker,  3  Swaaai. 

(z)  Tilley  t.  Egerton,  1  Gh.Rep.  181,3  629,  1    Ch.  Gas.  284,285,  2  Freem.  143; 

Ch.  Rep.  63,  2  Freem.  126,  cited  1  Ch.  Gas.  Anon.  2   Freem.  12  Ga.  11 ;  Tabor  ▼.  Ta- 

88,  and  3  Swanst  631 ;  Smith  t.  Smonlt,  1  bor,  3  Swanat  636. 

Ch.  Gas.  88;     Martin  ▼.   Gobe,  itated  3  (e)  Smith  ▼.  Smonlt,   1   Gh.  Gas.  88 ; 

Swanst.  633,  and  apparently  cited  as  Gobe  Pawlett  t.  Attorney  General,  Hardr.  467 ; 

T.  Earl  of  Carlisle,  2  Vem.  67 ;  Anon,  cited  Lord  Gorge  t.  Dillington,  1  Gh.  Rep.  S79 ; 

3  Swanst  634.     See  also  Alston  ▼.  Walker,  and  stated  3  Swanst  633. 

1  Brownl.  8t  G.  64;  Saint  John  t.  Ware-  (/)  Stanley  t.  Mandeaey,!  Gh.  Rep.  864; 

ham,  orGrabham,  stated  3  Swanst.  631,  and  Lord  Gorge  v.  Dillington,  ib.  279. 

cited    1  Gh.  Gaa.  88,  2  Freem.  126,  and  3  (g)  Anon.  3  Leon.  32 ;  Anon.  2  Freem. 

Gh.  Rep.  64.  12  Ca.  11 ;  Rightson  ▼.  Overton,  ib.  80,  8 

(a)  1  Gh.  Rep.  188;  1  Gh.  Gas.  88;  £q.  Gas.  Abr.429,  inmaiK-;  Thornborongh 
Nels.  Rep.  162;  8  SwansL  633,  634.  ▼.  Baker,  3  Swanst  628, 1  Ch.  Gas.  283,  8 

(b)  1  Gh.  Rep.  183;  1  Ch.  Gas.  88;  Freem.  143,2  Eq.  Gas.  Abr.  428,  dted  8 
Anon.  Nels.  162.  See  I  Ch.  Gas.  286,  8  Freem.  227;  Noy  t.  Ellis,  8  Ch.  Gas.  280; 
Freem.  144,  and  3  Swanst  630.  Noy  t.  Besnstane  &  Ellis,  S.  C^  Gaa.  T. 

(e)  Winn  ▼.  Littleton,  or  Littleton's  case^  Finch,  305 ;  Tamer's  case,  2  Ventr.  348. 

1  Vem.  3,  8  Gh.  Gas.  51,8  Vent  351 ;  Can-  (h)  Winn  ▼.  LitUeton,  or  Littleton's  case, 

ning  T.  Hicks,  1  Vem.  412, 2  Gh.  Cas.  187;  1  Vera.  8,  2  Ventr.  351;  Canning  ▼.  Hicka, 

Pawlett  ▼.  Attorney  General,  Hardr.  467,  1  Vem.  412.    See  also  Austen  ▼.  Execatom 

469 ;    Tamer  t.  Turner,  2  Gh.  Rep.  154 ;  of  Dodwell,  1  Eq.  Cae.  Abr.  318,  Ga.  9. 
Thornborongh  t.  Baker,  3  Swanst  629,  630 ; 
filokei  T.  Verrier,  ib.  634. 
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When  the  executor  of  a  mortgagee  in  fee  is  entitled  to  the  money  due 
on  the  mortgage,  he  may  oblige  the  mortgagee's  heir  at  law,  if  in  posses- 
sion of  the  land,  to  give  that  possession  up  *to  him;  and,  ^  •104  1 
whether  in  or  out  of  possession,  to  convey  to  him  the  fee-  ^  ^ 

simple,  (i) 

The  case  of  Stewkley  y.  Henley  seems  to  be  an  authority,  that  if  the 
land  and  mortgage-money  are,  by  the  mortgagee's  will,  given  to  A.  and 
his  heirs,  in  trust  for  B.  and  his  heirs,  and  B.  dies,  and  the  mortgage  is 
redeemed,  the  money  will  be  payable  to  B.'s  executor,  and  not  to  his 
heir.(j) 

It  is,  however,  in  the  power  of  a  mortgagee  in  fee,  to  make  the 
pledge  and  money  follow  in  equity  the  course,  which  the  land  takes  at 
law,  and,  in  this  sense,  to  make  real  estate  of  the  pledge,(A;)  which,  with- 
out this  conversion,  is,  in  equity,  personal  estate.  (/)  Such  conversion 
may  be  effected  by  the  mortgagee's  will,  wherein  he  expresses  that  in 
tention  in  a  devise  of  the  land,  (m)  And  a  will,  that  makes  the  pledge 
real  estate,  may  have  the  effect,  amongst  others,(n)  to  entitle  the  devi- 
see's heir  at  law,  to  whom  at  law  the  land  is  descended,  to  the  posses- 
sion of  the  land,  and  also  the  money  secured  by  it.(o)  But  it  seems 
such  conversion  by  the  will  of  the  mortgagee  is  not  allowed  to  the  ex- 
tent, to  withdraw  the  pledge  and  money  from  the  personal  estate  of  the 
testator,  if  there  is  a  deficiency  of  his  assets  for  the  payment  of  his 
debts.(;9) 

It  may  farther  here  be  noticed,  that  on  a  purchase  from  a  mortgagee 
in  fee,  the  purchaser  may  make  the  pledge  to  be  in  equity  his  real  estate, 
and  by  this  means  confer  on  his  heir  at  law  the  benefit  of  the  purchase. 
In  Cotton  V.  lies,  a  purchase  was  construed  to  have  this  effect.(7) 

(1)  Ellis  ▼.  GnftTttfl,  2  Ch.  Cu.  60 ;  Lord  (/)  1   Gh.  Cm.  986 ;  2  Burr.  978.    See 

Gosge  T.  DUlington,  1  Ch.  Rep.  279,  cited  3  Fiik  ▼.  Fiik,  Free.  Ch.  11. 

SwansL  633 ;  Tabor  v.  Ghrover,  2  Freem.  227,  (m)  Doe  t.  ParraU,  6  Dam.  &  E.  652. 

2  Vem.  367 ;  Wood  t.  NosworUiy,  cited  2  (n)  Garret  t.  Even,  Mot.  864. 

Vem.  193.  See  Turner  t.  Crane,  2  Ch.  Rep.  (0)  Noys  t.  Mordaunt,  2  Vem.  581,  Free. 

242,  1  Yero.  170.  Ch.  265. 

(f)  2  Ch.  Rep.  166.  C^}  Garret  ▼.  Eyen,  Moa.  864. 

Ik)  ThomboroD^  t.  Baker,  1  Ch.  Cas.  (g)  1  Vem.  271. 
283,  286,  2  Freem.  145 ;  Martin  ▼.  Mowiin, 
2  Bur.  969,  978. 
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[    -IPS    ]  •CHAPTER  XIII. 

OP  HEIR-LOOMS,  AND  CERTAIN  OTHER  CHATTELa 

Sect.  I.  Of  Heir-looms. 

II.  0/  certain  other  Chattels, 


SECTION  I. 

OF  HEIR-LOOMS. 

An  heir-loom  seema  to  be  a  personal  chatteli  which  so  belongs  to  aa 
estate  of  inheritance,  that,  by  the  particular  custom  of  the  place  where 
the  estate  is  situate,  it  is  descendible  with  it  to  the  heir  at  law.  Sir 
Henry  Spelman  defines  it,  <<  omoe  utensile  robustius  quod  ab  sedibus 
non  facile  revellitury  ideoque  ex  more  quorundam  locorum  ad  hsredem 
transit  tanquam  membrum  h^ereditatis:  nam  heier  Sax.  haeres:  leoma, 
membrum."(a)  '^  In  some  places,"  says  Sir  Edward  Coke,  <<  chattels 
as  heir-Ioomes  (as  the  best  bed,  table,  pot,  can,  cart,  and  other  dead 
chattels  moveable)  may  go  to  the  heir;  and  the  heir  in  that  case  may 
have  an  action  for  them  at  the  common  law,  and  shall  not  sue  for  them 
in  the  Ecclesiastical  Court;  but  the  heir-loome  is  due  by  custom,  and 
not  by  the  common  law.  An  heir-looms  is  called  principaHufih  or 
hsereditarium.^\b)  And  although  heir-looms  may  generally  be  <^  such 
r  *iQfi  1  things  as  cannot  be  taken  away  without  *damaging  or  dis- 
L  ^^^  J  membening  the  freehold, ''(c)  yet  SirE.  Coke  and  SirW. 
Blackstone  both  are  authorities,  that  a  personal  chattel,  which  is  not  an- 
nexed to  the  freehold,  as  a  cart,  or  household  utensil  or  implement,  ma^ 
also  be  an  heir-loom.(^)  In  an  action  of  trover  for  a  chain  of  pearl,  it 
was,  by  Holt,  G.  J.,  ruled  at  Nisi  Prius,  that  <<  a  jewel  cannot  be  an  heir- 
loom, but  only  things  ponderous,  as  carts,  tables,  &c."(6) 

(a)  Spelman  Glow.  ▼.  Seier-lome.  (d)  Co.  Litt.  18  b^  2  BI.  Com.  428. 

(6)  Go.  Litt.  18  b.  To  the  same  effect*  (e)  Lord  Petre  t.  Heneage,  1  Ld.  Raym. 
■ee  Bro.  Abr.  tit  Cuatomea,  27,  tit  Ducenif  728.  In  another  report  of  the  same  caae» 
43,  and  1  Rol.  Abr.  625,  E.  3.  An  heir-  the  learned  judge  exprewed  an  opinion,  that 
loom  may  not  only  be,  the  be»t  bed,  table,  or  **  goods  in  gron  cannot  be  an  heir^loom,  but 
the  like,  an  expreaiion  which  suppoeei  aome  they  must  be  things  fixed  to  the  freehold,  as 
other  chattel  of  the  same  kind,  and  appears  old  benches,  tables,  d&c"  (12  Mod.  519). 
tp  admit  that  the  heir-loom  may  be  a  chigittel.  This  certainly  wo  an  obsenration  directly 
newly  acquired  by  the  owner  of  the  estate ;  pertinent  to  the  case  before  the  Court ;  but 
but  it  may  be  a  particular  chattel,  that  has  here  it  may  be  noticed  that,  with  referanoe 
seen  several  descents.  **  Hdr-loome  is  any  to  the  obiter  dida  of  the  same  learned  person, 
piece  of  household  staff  (ascun  parcel  des  Lord  Chief  Justice  Wilies  has  said,  thai,  in 
nteiuils  d'un  f  mease),  which,  by  the  custom  many  cases,  they  were  **  nun/quam  dUta,  bat 
of  some  countries,  having  belonged  to  a  barely  the  words  of  the  reporters ;  for,  upon 
house  for  certain  descents,  goes  with  the  exaoiination,  I  have  found  many  of  the  say- 
house  (after  the  death  of  the  owner)  to  the  ings  ascribed  to  that  great  man.  Lord  Chief 
heir,  and  not  to  the  execatois.'*  Tetines  de  Jostioe  Holt,  were  never  said  by  him*''  I 
la  Ley,  v.  Meir-ioome.  Yea.  job.  13, 

(c)  Spelman  Gloss,  v.  ffeier^Umei  2  BL 
Com.  427. 
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Heir-looms  may  be  sold,  or  otherwise  dispofed  of,  by  the  ancestor,  in 
his  life-time,  and  like  timber,  even  separately  from  the  estate  to  which 
they  belong,  (y*)  But,  separately  from  the  estate,  he  cannot  dispose 
of  them  by  his  will.(g')  <<If  a  man,''  says  Sir  E.  Coke,  <<  be  seised  of 
a  house,  and  possessed  of  divers  heir-looms,  that  by  custom  have  gone 
with  the  hoase  from  heir  to  heir,  and  by  his  will  deviseth  away  the  heir- 
looms, this  devise  is  void;  for  the  will  taketh  effect  after  his  death,  and 
by  his  death  the  heir-looms,  by  ancient  custom,  are  vested  in  the  heir, 
and  the  law  preferreth  the  custom  before  the  devise«''(A)  If  the  estate 
is  devised  away  from  the  heir,  and  the  heir^loora  is  some  '^utensile  ro- 
bustius  qnod  ab  aedibus  non  facile  revellitur,"  some  chattel,  which  <<  can- 
not be  taken  away,  without  damaging  or  dismembering  the  freehold;" 
in  this  case,  it  is  presumed  such  heir-loom  will,  with  the  estate,  pass  to 
the  devise&(t)  But  if  the  heir-loom  is  some  best  chattel,  not  fixed  to 
the  freehold,  as  the  best  cart,  or  pot,  or  can,  or  other  household,  utensil 
or  implement,  then,  perhaps,  this  chattel  will  not,  where  there  is  such 
devise,  belong  either  to  the  devisee,  or  to  the  heir,  but  will,  as  personal 
property,  goto  the  testator's  executor  or  administrator. 

*On  bequeathing  personal  chattels,  as  plate,  pictures,  books,  r  4107  i 
or  household  furniture,  the  testator  fiequently  directs  that  they  ■-  ^ 

shall,  in  the  natdte  of  heir-looms,  accompany  the  descent  or  devolution 
of  a  particular  real  estate,  devised,  or  previously  settled.  Such  a  be- 
quest, although  it  will  not  make  these  chattels  heir-looms,  will  impress 
tiiem  with  so  much  of  their  nature,  that  they  will  be  capable  of  following 
the  course  of  descent  or  limitation  of  real  property.  But  an  adult  tenant, 
either  in  fee  or  in  tail,  of  the  real  estate,  the  course  of  descent  or  limita- 
tion of  which  such  chattels  are  to  follow,  may  sell  or  otherwise  alien 
them  in  his  life-time;  and,  what  distinguishes  this  kind  of  property  from 
real  heir-looms,  may  dispose  of  them,  without  the  estate,  by  his  will. 
A  person  possessed  of  personal  chattels,  under  a  beauest,  by  which,  if 
it  was  a  limitation  of  real  estate,  he  would  be  seised  either  in  fee-simple 
or  fee-tail,  possesses  the  whole  and  absolute  interest  in  them;(j)  and,  as 
personal  property  is  not  a  subject  of  de8cent,(^)  they  will,  if  not  before 
disposed  of  by  him,  devolve  at  his  death  to  his  personal  representative, 
executor  or  admini8trator.(/)  And  they  will  so  devolve,  and  his  interest 
in  them  will  be  the  same,  notwithstanding  &  direction  in  the  will,  that 
they  shall  be  deemed  and  taken  as  heir-looms,  (m) 

When  personal  chattels  are  bequeathed  to  accompany  limitations,  or  a 
derise,  in  strict  settlement  of  real  estate,  and  are  directed  to  be  deemed 
and  taken  as  heir-looms,  an  infant  tenant  in  tail  in  possession  of  the  real 
estate  will  be  possessed  of  the  whole  interest  in  the  chattels,^/})  unless 
there  are  additional  expressions  in  the  bequest,  which  prevent  their  vest- 
ing in  such  tenant  in  tail  during  his  minority .(0)  When  vested  in  the 
inunty  they  cease  to  follow  the  limitations  of  the  real  estate;  at  the  age 

(/)  %  BLCom.  4«9.  (I)  Co.  Litt  888  a. 

Cj)  Co.  Lttt  185  U;  1  P.  W.  730 ;  2  Bl.         (m)  Duke  of  Btidgw«ttr  ▼.  Littioton,    1 

Com.  489.  Bro.  C.  C.  280,  n. 
(A)  Co.  Litt  186  b.  (»)  Bulu  of  Bridgwater  v.  Littleton,   I 

(i)  See  Amoe  dc  Per.  on  Fixt.  167.  Bro.  C.  C.  280»  n.;  Biand  ▼.  Biand»  2  Coz, 

If)  Ded  ▼.  DiekeDsoa,  8  Vin.  Abr.  451,  349;   Warter  t.  Hatchinaon,  2  Brod.  &  B. 


2  Eq,  Cae.  Abr.  325 ;  Riduunla  t.  Lady  Bar-    849, 5  J.  B.  Moora,  143 ;  Lord  Deerhurat  t, 
SBTannj,  2  Vem.  824.  Duke  of  Su  Albana,  5  Madd.  232. 

(A-)  Co.  Litt.  888  a.;  2  Bro.  C,  C.  578.  (a)  Tfaffi>rd  v.  Trafibrd,  8  Atk.  347, 

V2 
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r    **198    1  ^  fourteen  be  may  diapose  of  them  by  his  wiU;(/?)  tnA  in 
>-  -'the  eveot  of  bis  ^death  at  any  a^  durins  his  minorityy  they 

Willi  if  uDdiaposed  of  by  bim^  belong  to  bis  persontu  representatives,  (f) 


SECTION  11. 

OF  CEBTAIN  OTHBR  eHATTELS. 

Av  heir  at  law,  to  whom  land  is  descended  in  fee,  is,  to  the  exclusioo 
of  his  ancestor's  executor  or  administrator,  entitled  to  the  following  kinds 
of  chattels  personal,  which,  as  **  pix>fit8  of  the  freehold," (r)  or, «  neee»- 
sary  to   the  well-being  of  the  inheritance,"(9)  belonged  to  such  anees* 

r    *19d    -1  ^^''  ^^  ^^®  ^^^^  ^^  ^^^  death;  namely,  deer  in  a  park,(l) 
"-  J  that  is,  in  a  **  real  authorized"(w)  *park;  oenies  in  a  war- 

(^)  12  Yea.  239.  without  lawful  wamnV*  be  tonns  a  nomi- 

(q)  Dake   of  Bridgwater  ▼.  Littleton,  1  native  (2  Inat.  199}  paik, er  a  parte  inoM  cmt 

Bco.  C.  C.  180,  n.;  Foley  V.  Boroell,  1  Bro.  reimtation.    (3  Inat  7^.  And  Sir  M.  Hale 

C.  C.  274,  4  Bro.  P.  C,  ed.  Toml.  319;  diatiogvUhef  between  a  « legal  i»ck,"  aod 

Yanghan  ▼.  Borslem,  3  Bro.  C.  G.   101;  <*abarepark  in  repatatioB;"aad8ay^*' If  a 

Carr  t.  Lord  Errol,  14  Yea.  478,  alao  atated  man  encloae  a  piece  of  gronnd,  and  pat  deer 

6  Madd-  253.  in  it,  tbie  makes  it  not  a  paik,  wkhoat  a  pM- 

(r)  Cro.  Eliz.  378.  aoaption  time  oat  of  mind,  or  IIub  kinc^ 

(«)  2  BI.  Com.  428.  charter."    (1  Hiat.Pl.  Cr.  491).   of  an  an- 

(0  Oo.  Litt.  8  a.;  I  Rol.  Abr.  916,  Z.  2;  cientpaik,  or  park  by  prescription,  see  Wi- 

Wentw.  Off.  Ex.  cb.  6, 14tb  ed.  p.  127;  God.  tbera  ▼.  laeham,  1  Dyer,  70  a.,  and  The  King 

Orph.  Leg.   paxt  2,  cb.  14.     Without  the  ▼.  Byron,  Bridgm.  Rep.  23,  Manwood  For.  L. 

deer,  «the  paik,  which  is  an  inheritance,  is  oh.  3,  ed.  1665,  p.  84.     In  pleadings  if  a 

not  complete."    7  Co.  17  b.  close  ia  stiled  a  certain  close  called  a  park,  as 

(u)  2  Bl.  Com.  427;  7  Co.  17  b.    Sir  E.  C.  Park ;  or  if  it  ia  atiled  a  park,  caUed  C. 

Coke  says, — **  It  ia  not  lawful  for  any  man  to  Park ;  and  it  ia  not  said  that  it  u  a  park,  ei. 

erect  a  park,  without  a  licenae  under  the  ther  by  grant  or  preacription,  a  Gout  of  Lew 

great  aeal  of  the  king.'*    And  to  be  a  lawful  cannot  take  it  to  be  ao.     (Danea  ▼.  PewaH, 

park,  he  observes,  **  three  things  are  required:  Willes,  46,  50 ;   Mallocke  t.  Eaatly ,  3  Lev. 

1.  A  liberty,  either  by  grant,  as  is  aforesaid,  227.    See  also  Anon.  Keilw.  202  b.)     And, 

or  by  preacription;    2.  Incfoaure  by  pale,  farther,  on  a  park,  aee  11  Co.  86 a.,  87b.; 

wall,  or  hedge;  and  8.  Beaato  aavagea  of  the  KeHw.  203  a.,  2  Rol.  Abr.  83;    Manwoed 

park."     (2  Inat  199).    And,  to  the  same  For.  L.ch.  I,  ed.  1666,  p.  52.     "At  Woed- 

eflbct,  he  in  another  place  stateB,-^In  law,  a  stock,"  says  Camden,  "  is  a  magnificeol  pa- 

park  **  signifietb  a  great  quantity  of  ground  lace  built  by  Henry  I,     Henry  L  also  adjoin- 

indoaed,  privileged  for  wild  beaata  of  chaae  ed  to  the  palace  a  large  park,  mcloeed  widi  a 

by  preacription,  or  by  the  king'a  grant"    (1  wall  of  atone,  which  John  Rooa  affirrae  to 

last  or  Co,  Litt.  233).     A  aimilar  de6nitton  have  been  the  fint  park  in  Bngland{  tktm^ 

is  given  in  the  Termea  de  la  Ley  v.  Pa«k.  we  meet  with  these  words, /'orca  ^yhmtrit 

And*  Sir  W.  Blackstone  aaya, — **  A  park  ia  beatiarum,  more  than  once  in  Domesd«y- 

an  endoaed  chaae,  extending  only  over  a  Book.    But  afterwarda  they  increased  to  so 

man*a  own  gronnda.    The  word  park,  in-  great  a  number,  that  there  were  compated 

deed,  properly  aignifiea  an  endoaure ;  but  yet  more  in  England,  than  in  all  the  Christian 

it  ia  not  every  field  or  common,  whidi  a  gen-  world  beaidea.''   (1  Camd.  Bfit  297).  Hen- 

tleman  pieaaea  to  surround  with  a  wall,  or  ry  I.,  it  appears,  indoaed  Woodatock  Park, 

paling,  luid  to  atock  with  a  herd  of  deer,  that  <*  not  for  deer,  but  all  foreign  wild  beasti^  soeh 

is  thereby  constituted  a  legal  park ;  for  the  as  lions,  leopuds,  camels,  lynxes,  whi^  he 

king*a  grant,  or  at  leaat  immemorial  preacrip-  procured  abroad  of  other  princiMi"    (Plof  a 

tion,ianeceaaaiy  to  make  it  ao."  (2  Bl.Com.  Nat  Hist  of  Oxfoidahiia,  2nd  ed.  p.  357; 

88).    A  park  by  grant,  or  preacription.  Sir  Spelm.  Gloss,  v.  Parens).    A  writer  on  tha 

E.  Coke  calls  a  lawful  (2  Inst  199)  park,  or  county  of  Northamtonshife  aaya,— *'Thoagh 

park  in  law,  (3  Inat  76).    A  park  *'  emeted  aome  of  the  NoirdumptOBshin  parki^  and 
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■ 

ren;(tF)  doves,  or  pigeoiuiy  in  a  dove-house, (t&)  yovrnz  and  oId;(x)  fish  in 
a  poodt(y)  as  ^^earpa,  hreames,  tenchea^&c./'  bought  by  the  ancestory 
and  pat  ioto  his  pond  for  8tore.(2r)  And  the  heir  is,  it  may  here  be 
added^  entitled  to  timber,  and  fruit,  or  other  trees  grooving;  p  ,.^^  . 
to  fruit  *on  trees;  and  to  grass  growing,  or,  as  it  is  other-  ^  J 

wise  ezprasaed,  growin|(for  hay,  or  grass  ready  to  be  cut  down. (a)  And 
having  mentioned  certain  animals,  to  which  an  heir  at  law  is  entitled  on 
the  death  of  his  ancestor,  it  may  be  of  some  use  farther  to  state,  that 
they  constitute  exceptions  to  the  general  law,  which  gives  to  the  personal 
representative,  executor,  or  administrator,  of  a  person  deceased,  all  his 
personal  property  ;(&)  and,  under  which  general  law,  the  executor  of  ad- 
ministrator is  entitled,  it  may  in  particular  be  noticed,  to  the  following 
kinds  of  property  of  the  person  deceased;  namely,  his  tame  deer,  co- 
nies, pigeons,  pheasants,  partridges^  <<  so,  though  not  tame,  if  they  were 
taken,  and  kept  alive  in  any  room,  cage,  or  like  receptacle,  as  pheasants 
and  partridges  often  be:"(c)  also  his  fish  in  a  trunk:(c^  and  his  horses, 
kine,  bullocks,  sheep,  swine,  and  cattle  of  all  kinds;  his  geese,  ducks, 
poultry,  &c.:(e)  and  it  is  manifest  that  the  author  of  <<  The  Office  and 
Duty  of  Executors"  inclined  to  the  opinion,  that  the  personal  represen- 
tative is  moreover  entitled  to  the  hounds,  greyhounds,  and  spaniels, 


paitiealarly  some  ofthoee  that  bear  that  name  (v)  Co.  Litt.  8  a.;  Wentw.  Off.  Ex.  ch. 

in  the  older  mape  of  the  coonty,  aie  now  dia-  6 ;  God.  Orph.  Leg.  part  2,  ch.  14. 

need*  and  retain  only  the  name,  yet  the  nnm-  (w)  Co.  Litt.  8  a.;  Wentw.  Off.  Ex.  ch. 

ber  is  rather  enlarged  than  diminiahed,  many  6 ;  Swinb.  on  Wills,  part  6,  s.  7,  5th  ed.  p. 

other  places  having  lately  been  imparked,  and  403 ;  God.  Orph.  Leg.  part  2,  ch.  14,  part  8, 

vary  finely  stocked  with  deer.''     (Morton's  ch.  21. 

Nat.  Hist  of  Northamptonshire,  ed.  1718,  p.  (x)  Co.  Litt  8  a.    The  anther  of  *<  The 

IS).    The  same  obsermtien  may,  perhaps,  Oflke  and  Duty  of  Ezeentors"  says,  that  the 

be  appfied  to  most  other  counties  in  England  {  eiecator,  and  not  the  heir,  is  entitled  to 

and  soeh  recent  incloeares  aie,  it  is  probable,  "  young  pigeons,  though  not  tame^  being  in 

Mike  in  sepatalaon  only,  and  not  legal  paika.  the  dove-hoose,  not  able  to  fly  out ;  yet  their 

In  Bfoten'e  Description  of  Leieesteishire  dams,  the  old  onei^  shall  go  to  the  heir  wiUi 

(ed.  1S21^  p.  6),  are  enumerated  ssveial  the  dove-honse."     Wentw.  Off.  Ex.  ch.  6, 

psiks  in  that  county ;  and,  among  others,  14th  ed.  p.  143. 

«  Kirby  Park,  imparked  by  William,  first  Lord  (y)  Wentw.  Off.  Ex.  ch.  6 ;   Swinb.  on 

HastingB^  14  Edward  IV.,  now  the  inheritance  WiUs,  part  6,  s.  7;  God.  Orph.  Leg.  part  3, 

of  Sir  Haniy  Hastings.   Bagwortii  Park,  im-  ch.  14;  Parlet  v.  Cray,  Cro.  Eltz.  372 ;  Gray 

pttked  by  William  Lord  Hastingi»  14  Edward  t.  Trowe,  Gouldsb.    129;  Grey's  case,  or 

iV.,  now  the  Inheritance  of  Sir  Robert  Banas-  Grey  7.  Bartholomew,  Owen,  20.    See  also 

ter.  Knight."  The  same  author  also  mentions  Anon.  Keilw.  118  a. 

apark*«imparkedl7  William  Lord  Hastings,  (z)  Gray  t.  Pawlett,  or  Paulet,  1   RoL 

bylieeBeeofKing  Edward  IV.,  14  Edw.  IV."  Abr.  916,  Z.  I,  Co.  Litt  8  a. 

And  of  paries  dispaiked,  he  names  «  Hoult  (a)  Swinb.  on  Wills,  part  3,  s.  6,  part  7, 

Paiky  impaiked  by  Thomas  Palmer,  Esq.,  s.  10,  6th  ed.  p.  176,478,  479;   God.  Orph. 

by  fieenae  granted  26  Henry  VI."    Madox,  Leg.  part  2,  ch.  13»  and  ch.  14,  2nd  ed.  p. 

in  hie  Hialory  ef  the  Exahsqoer,  euunerates  122,  126 ;   Wentw.  Off.  Ex.  ch.  6»  14th  ed. 

the  fines  paid  for  a  great  Tariety  of  licenses  p.  145,  146.     On  trees,  as  lemon-trees,  In 

granted  by  the  Crown ;  and,  among  others,  boxes,  see  OUviere  ▼.  Vernon,  6  Mod.  170. 

he  mentione  that,  <*  Peter  de  Goklinton  gave  (6)  Co.  Litt  388  a.;  Wentw.  Off.  Ex.  ch. 

one  Hawk»  for  leave  to  enclose  certain  land,  6. 

part  of  hie  woodef  Stokes,  to  make  a  park  (c)  Wentw.  0£  Ex.  ch.  6,  14di  ed.  p. 

ef  it,"(p.  826).    Ai^  il  thsM  abo  appeaw  143;  God.  Orph.  Leg.  pt  2,  ch.  13, 2nded* 

thn^  to  UMkie  a  pvk,  a  lioenee  was  granted  p.  122. 

to  aneloee  a  wood  m  the  Manor  of  Coggsa-  (J)  Wentw.  Off  Ex. ch.  5;  Co.  Litt  $  a 

hal,  pmbably  in  EMaz  (p.  280»  n.  (y)).  See  also  6  Mod.  183. 


dbar  fiaas  far  encleeims  are  mentioned  in        (e)  Wentw.  Ofi^  Ex.  ch.  6,  14th  ed.  p. 
^•aMMweifc»pu279,B.(n}»«adp.363.         138;   God.  Orph.  Leg.  pt  2,  eh.  18,  2nd 

ed.  p.  122, 
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which  belonged  to  the  deceaied;(/)  and  this  opinion  agrees,  it  is  pro- 
bable, with  the  present  law  on  the  8ubject;(^)  notwithstanding  it  may  be 
true  that  hounds,  being  /eras  natursBf  are  not,  for  all  purposes,  either 
goods  or  chattels,(A)  and  will  not  pass  under  a  grant  or  bequest  of 
« goods  and  chattels''(i)  and  although  Swinburne  and  Noy  appear  to 
have  thought,  that  the  hounds  of  a  person  deceased  deyolve  to  his  heir, 
and  not  to  his  executor  or  administrator.''(/) 


[    •201    ]  ♦CHAPTER  XIV. 

OF  CONVERSION  BY  WILL  OP  REAL  ESTATE  INTO  PERSONAL,  AND 

OF  PERSONAL  INTO  REAL  ESTATE. 

Sect.  I.  0/  Conversion  qfSeal  into  Personal  Estate. 
II.  Of  Conversion  0/ Personal  into  Seal  Estate. 


SECTION  L 

or  CONVERSION  OF  REAL  INTO  PERSONAL  ESTATE. 

K  Conversion/or  a  limited  purpose  only. — 2.  Conversion/or  all  the 
purposes  0/ the  will;  the  testator  creating  a  trust  to  sell  real  estate, 
and  meaning  to  dispose  of  the  whole  produce  of  the  sale^  but  to  dis^ 
pose  of  it  as  property  distinct  from  his  general  personal  estate. — 3. 
Conversion  for  all  th^  purposes  of  the  will;  the  testator  creating  a 
trust  to  sell  real  estate,  and  meaning  to  dispose  of  the  whole  pro- 
duce of  the  sale,  and  to  dispose  ofit^  as,  for  the  purposes  of  his  will, 
a  part  of  his  general  personal  estate. — 4.  Conversion,  out  and  out. 
— 5.  Of  the  quality,  real  or  personal,  of  the  interest,  that,  under  a 
trust  for  sale,  results  to  the  testator's  heir  at  law. 

1.  When  a  will  creates  a  trust  to  sell  real  estate,  the  testator's  object 
sometimes  is,  to  cause  a  conversion  for  a  limited  purpose  only;  as  to  pay 
debts,  or  legacies,  or  both  debts  and  legacie8.(a)  Where  a  will  has  crea- 
ted a  trust  to  sell  real  estate,  for  the  limited  purpose  to  pay  debts,  the 
testator's  heir  at  law  has  been  held  to  take,  by  resulting  trust,  the  surplus 
of  the  money  raised  by  the  sale,  after  the  debts  paid.(d) 

(/)  Wentw.  Off.  Ex.  ch.  5, 14th  ed.  p.  (J)  Swinb.  oa  Willi,  pt  7,  s.  10, 6th  ed. 

143.  480 ;  Nofn  Max.  50,  ath  ed.  144.    In  Iro- 

(s)  4  Burn.  Ecd.  L.  7th  ed.  297;  Amoe  land  ▼.  Higginf»  Owen,  93,  it  is  eaid  by  coon- 

fc  Fer.  on  Fixt  1 69.  eel  in  arg.,  that  dogs  are  not  aawti. 

(h)  Bwinb.  on  Wills,  pt.  7,  s.  10,  5th  ed.  (a)  Dixon  t.  Dawson,  3  Sun.  dc  St  3S7. 

p  476,  480.  (b)  Gale  ▼.  Crofts,  4  Yin.  Abr.  468,  S  Eq. 

(s)  Noy's  Max.  50, 101, 9th  ed.  144,  236,  Cas.  Abr.  494.     See  Kinaston  ▼.  y^intm, 

and  arg.  Cro.  EUx.  126,  Owen,  94.  8  Dick.  506;  and,  farther,  16  Yea.  191. 
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•Where  a  will  has  created  a  trurt  to  Bell  real  estate,  for  the  p  ^^^^  , 
limited  purpose  to  pay  legacies,  the  testator's  heir  at  law  has  I-  -' 

beea  held  to  take,  by  resulting  trust, — ^the  surplus  of  the  mooey  produ- 
eed  by  the  sale,  after  payment  of  the  legacies:(£!)  the  whole  money  arising 
from  a  sale  of  real  estate,  in  a  case  where  a  testator  gave  all  the  residue  of 
bis  real  and  personal  estate,  in  trust  to  be  sold,  and  the  produce  of  the 
sale  of  the  real  estate  was  not  required  for  the  purposes  of  the  trust :(£;f) 
the  whole  real  estate,  no  part  of  which  was  sold,  the  purposes  of  the  will 
being  all  satisfied,  without  haying  recourse  to  it:(e}  the  whde  real  estate, 
in  a  case  where  the  only  disposition  of  the  produce  of  the  sale  was  of  the 
interest  of  it  for  the  life  of  a  person,  and  the  estate  was  not  sold  in  her 
liie-time:(y*)  1000/.  bequeathed  to  the  executor,  <Mo  be  disposed  of  ac- 
cording to  any  instructions  the  testator  might  leave  in  writing;'^  no  in- 
structions as  to  that  sum  being  found  after  the  testator's  death.(^) 

In  Hill  V.  Cock,  where  read  estate  was  devised  to  trustees,  in  trust  to 
sell  for  the  particular  purpose,  <^  in  the  first  place,  to  reimburse  them* 
selves  all  reasonable  expenses,  which  they  should  be  put  to  in  or  about 
the  execution  of  the  will,  or  the  trust  thereby  in  them  reposed;''  and  the 
will  did  not  afterwards  express  any  ulterior  purpose;  the  testator's  heir 
at  law  was  held  to  take,  by  resulting  trust,  the  money  arising  from  the 
sale  of  the  real  estate,  which  it  was  not  necessary  to  apply  for  the  only 
purpose  expressed  in  the  will. (A) 

And  where  a  will  has  created  a  trust  to  sell  real  estate,  for  the  limited 
purpose  to  pay  debts  and  legacies,  the  testator's  heir  at  law  has  been  held 
to  take,  by  resulting  trust,— the  surplus  of  the  money  produced  by  the 
sale,  after  payment  of  debts  and  legacies:(t)  the  *^whole  real  p  •qq^  n 
estate;  no  part  of  which  was  sold,  the  purposes  of  the  will  ^  -* 

being  all  satisfied,  without  having  recourse  to  it.(j) 

2.  When  a  will  creates  a  trust  to  sell  real  estate,  the  testator's  object 
sometimes  is,  to  cause  a  conversion  for  all  the  purposes  of  the  will;  mean- 
ing to  dispose  of  the  whole  produce  of  the  sale,  but  to  dispose  of  it  as 
property  distinct  from  his  general  personal  estate.  (A;) 

Where  a  will  has  contained  this  intention,  the  effect  of  the  conversion 
has  been, — ^to  entitle  a  widow  to  a  moiety  of  her  husband's  share,  be- 
queathed to  him  of  the  money  to  arise  by  the  sale:(/)  to  entitle  to  the  es- 
tate to  be  sold  the  next  of  kin  of  the  legatee  of  the  whole  produce  of  the 
sale;  in  a  ease,  where  the  property  had  not  been  sold,  and  the  legatee, 
who  was  a  lunatic,  had  been  incompetent  to  elect  to  take  the  estate  as 
land.(m) 

• 

(c)  StoaaKooM  t.  Efttlyn^S  P.  W.  S63;  {k)  Daven  v.  FoIkei»  1  Eq.  Caa.  Abr, 
BtndaH  ▼.  Bookey,  S  Teni.  436,  Free.  Ch.  396,  Ca.  9;  Smith  t.  ClaxUm,  4  Madd.  484. 
ISS;  Chj  of  Loodon  ▼•  Garway,  %  Yam.  on  tlia  lecond  and  third  deviies;  Jonaa  v« 
571 ;  Berry  ▼.  Uahar,  11  Yea.  87.  MitcheU,  1  Sim.  &  St  990. 

(d)  Bobinaon  ▼.  Taylor,  2  Bro.  C.  C.  689,        (Q  Doughty  ▼.  Bull,  2  P.  W.  380. 

1  Yea.  jon.  44.  (m)  Ashby  t.  Palmer,  1  Mer.   S96.     In 

(e)  Chitty  ▼.  Parker,  3  Yea.  jon.  137,  4  this  report  of  the  case,  lome  material  words 
Bio.  C.  C«  411 ;  Blangham  ▼.  Mason,  1  Yea.  contained  in  the  will  are  omitted.  The  fol- 
&  B.  410.  lowing  statement  of  the  will  is  extracted  firom 

{/}  WUaon  ▼.  Major,  1 1  Yea.  306.  the  Reg.  B.--«  £.  F.  gave  and  devised  to  W. 

(f)  GoBittsT.  WakMn«n,8Yea.jnn.688y  F.  and  M.  PMand  to  their  heirs,  &c,  all 
ciled  18  Yea.  166.  her  real  and  personal  estete,  in  trost  to  sell 

(k)  1  Yea.  A  B.  178.  aa  soon  [as]  conveniently  they  conld  after 

(»)  Starkey  ▼.  Brooks,  1  P.  W.  890.  her  decease;  and  out  of  the  money  thereby 

U)  Bnggina  t.  Tatea,  9  Mod.  133.  raiaed,  and  wiUi  the  raats..iasQeib  and  profits 
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In  other  cases,  the  effect  of  the  cQDversion  has  been,  to  entitle  the  testa- 
tor's heir  at  law  to  take,  by  resulting  trust, — a  legacy  lapsed,  after  the 
testator's  decease,  by  the  death  of  the  legatee  before  it  vested  in  h]m:(n) 
five-sixth  pa'rts  of  the  produce  of  the  sale  of  the  real  estate,  such  parts  be- 
ing bequeathed  by  a  residuary  clause  in  the  will,  and  having  lapsed,  after 
r  ^204  1  ^^  testator's  ^decease,  by  the  death  of  the  legatee  before  they 
'-  ^  vested  in  him:(o)  a  legacy  lapsed  by  the  death  of  the  legatee 

in  the  testatrix's  lifetime :(]9)  a  residuary  legacy  lapsed  by  the  death  of  the 
legatee  in  the  testator's  life-time  :(^)  a  residuary  legacy  bequeathed  by  the 
wul,  and  lapsed  by  the  death  of  the  legatee  in  the  testator's  life-time;  in 
a  case,  where  such  legacy  was  held  not  to  pass  by  a  codicil  attested  by 
two  witnesses  only:(r)  a  rent-charge  bequeathed  to  charitable  uses,  and 
void  under  the  statute  9  George  11.  c.  36 :(^)  legacies  bequeathed  to  chari- 
table uses,  and  void  under  the  same  statute.  (/) 

3.  When  a  will  creates  a  trust  to  sell  real  estate,  the  testator's  object 
sometimes  is,  to  cause  a  conversion  for  all  the  purposes  of  the  will;  mean- 
ing to  dispose  of  the  whole  produce  of  the  sale,  and  to  dispose  of  it  as, 
for  the  purposes  of  his  will,  a  part  of  his  general  personal  estate.(u) 

Where  a  will  has  contained  this  intention,  the  effect  of  the  conversion 
has  been, — that  the  surplus  produce  of  the  sale,  after  payment  of  debts 
and  legacies,  passed  to  the  residuary  legatee  under  a  bequest  of  <<all  the 
rest  and  residue  of  my  personal  estate"  :(t;)  that  a  legacy  given  to  charita- 
ble uses,  and  void  under  the  statute  9  George  11.  c.  36,  passed  to  the  re- 
siduary legatee  of  <<  personal  estate :"(t£;)  to  entitle  to  the  real  estate,  as 
money,  the  personal  representatives  of  the  sole  next  of  kin  of  the  legatee, 

of  her  raal  estate  until  sale,  in  the  first  place  in  seems,  another  point  reported  in  AmbL 

to  pay  and  discharge  all  the  debto  of  her  late  769;   Williams  v.  Coade,  10  Yes.  fiOO.    In 

husband,  deceased,  her  own  debts  and  fun-  the  last  case,  the  Court  considered  it  to  be 

oral  expenses;  and  with  the  surplus  thereof  clear,  that  the  rents  and  profits  until  tho  sale 

bring  up^  maintain  and  educate  her  daugh-  were  personal  estate, 

ter  E.,  in  such  manner  as  they  should  think  (r)  Hooper  t.  Goodwin,  18  Ves.  156. 

most  for  her  advantage  until  she  attained  (t)  Grayenor  t.  Hallum,  Amb.  643. 

twenty-one  years,  or  should  be  married,  which  (t)  Gibbs  t.  Rumsey,  2  Ves.  A  B.  294. 

should  first  happen,  and  then  to  pay  all  such  Bee  Kennell  ▼.  Abbott,  4  Ves.  810,  811 ; 

money,  as  should  remain  in  their  hands  un-  and  Barrington  t.  Harris,  there  cited, 

disposed  of  for  the  uses  aforesaid,  unto  her  (»^  Wright  ▼.  Wright,    16  Yes.   188  ; 

said  daughter.     But  if  her  said  daughter  Smith  ▼.  Claxton,  4  Madd.  484,  on  tho  first 

died  unmarried  before  attaining  twenty-one  detise ;   Yauchamp  t.  Bell,  6  Madd.  343.— 

years,  such  monies,  remaining  unapplied  to  See  also  Brown  t.  Bigg,  7  Yes.  279 ;    and 

her  use,  were  to  be  for  the  use  and  benefit  of  farther,  Yates  t,  Compton,  2  P.  W.  308  • 

the  said  M.  P.,  her  heirs,  executors,  admin-  Lord  Bristol  ▼.  Hungerford,  Pree.  Ch.  81»  3 

istrators,  and  assigns,  to  whom  she  gave  and  P.  W.  194^  n.  C;   Flanagan  ▼.  Flanagan, 

bequeathed  the  8ame."^Reg.  B.   1815,  A.  dted  1  Bro.  C.  C.  500,  and  3  Yes.  jun.  77, 

1 1 1 1  b.  See  S.  C,  stated  irom  MS.,  2  Jarm.  176 ;  and  Burton  ▼.  HodsoU^  3  Sim.  24. 

on  Dev.  64.    And  on  a  devise  of  land,  in  (v)  Mallabar  ▼.  Mallabar,  Gas.  T.  Talb. 

the  quality  of  land  or  money,  see,  &rther,  4  78,  cited  3  Bro.  C.  C.  143,  and  in  Mr.Scou'a 

Madd.  Rep.  492.  (Lord  Eldon's)    argument  in  Ackroyd  ▼. 

(n)  Cruse  t.  Barley,  8  P.  W.  20.  Smithson,  1  Bro.  C.  C.  508,  609.     See  also 

(o)  Spink  T.  LewU,  8  Bro.  C.  G.  355.  8  Yes.  495,  496. 

ip)  Hutcheson  ▼.  Hammond,  3  Bro.  G.  (w)  Durour  t.  Mottenx,  1  Yes.  320»  citad 

€.  128,  dted  4  Yes.  810.  1  Bro.  G.  C.  500,  3  Bro.  G.  G.  143,  1  Ym. 

iq)  Digby  ▼.  Legard.  2  Dick.  500,  3  P.  and  B.  417,  1  Sim.  and  St.  294,  and  in  Mr. 

W.  5th  ed.  22,  n.,  and  also  stated  1  Bro.  G.  Scott's  argument  in  Ackroyd  ▼.  Smithson. 

G.  501;  Ackroyd,  or  Akeroid,  ▼.  Smithson,  1  Bro.  G.  G.   510.    And  see  the  will  ia 

1  Bro.  G.  G.  503,  3  P.  W.  5th  ed.  22,  n.,  Durour  ▼.  Motteux,  stoted  from  Reg.  B.,  I 

cited  18  Yes.  165,  and  1  Yes.  &  B.  417 ;  Sim.  &  St  292,  n. 
NichoUs  T.  Grisp,  stated  4  Yes.  65;  and  on, 
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to  *whoxn  the  money  to  arise  by  the  sale  was  bequeathed:(ar}  ^  ^^^^  -. 
to^entitle  a  residaary  legatee  to  a  legacy,  bequeathed  out  of  I-  ^ 

the  produce  of  the  sade  of  the  real  estate,  and  which  legacy  failed,  because 
it  was  given  to  a  person  under  a  particular  character,  which  he  had  falsely 
assumed,  and  which  alone  could  be  supposed  the  motive  of  the  testatrix's 
bounty  :(y)  to  entitle  a  residuary  legatee  to  legacies,  lapsed  by  the  death 
of  the  legatees  in  the  testatrix's  life-time  :(2r)  to  entitle  the  trustee,  or  de- 
visee of  the  estate  to  be  sold,  to  the  surplus  land,  or  produce  of  the  sale, 
after  the  other  purposes  of  the  will  were  satisfied,  (a) 

In  Sheddon  v.  Goodrich,  where,  it  seems,  a  will  contained  a  like  inten- 
tion  of  conversion  and  disposition,  and  where  legacies  were  bequeathed 
out  of  the  money  to  arise  by  the  sale,  and  the  surplus  produce  was,  by  a 
residuary  clause,  given  to  the  testator's  heir  at  law;  it  appears  to  be  de- 
cided, that  this  residuary  bequest  was  not  revoked  by  a  second  will,  or  a 
codicil,  attested  by  two  witnesses  only.  And  in  this  case  Lord  Eldon 
seems  to  have  expressed  an  opinion,  that  if  a  will,  attested  by  three  wit- 
nesses, converts  real  estate  out  and  out  into  personalty;  the  testator  in- 
tending the  property  to  be  considered  as  if  it  had,  in  his  life-time,  existed 
as  personal  estate;  he  cannot,  after  making  such  will,  dispose  of  the  pro- 
duce of  the  sale,  by  a  codicil  which  is  not  attested  by  three  witnesses.(6) 

In  Gibhs  v.  Ougier,  where  a  will  converted  real  estate  into  money, 
which,  for  the  purposes  of  the  will,  the  testator  meant  to  be  taken  as  part 
of  his  general  personal  estate,  it  appears  to  have  been  decided,  that  the 
real  estate  was  not  liable  to  pay  the  simple  contract  debts  of  the  testator, 
except  by  means  of  the  equitable  doctrine  of  marshalling  the  assets.(£*) 

4.  When  a  will  creates  a  trust  to  sell  real  estate,  the  testa-  ^  ^ofxti  i 
tor's  *object  in  causing  the  conversion  sometimes  is,  so  to  im-  ■-  J 

press  the  real  estate  with  the  quality  of  money,  that,  after  the  testator's 
death,  it  shall  be  taken  to  have  existed  as  money  previously  to  his  death, 
and  therefore  be  considered  as,  to  all  intents,  and  for  all  purposes,  part  of 
his  general  personal  estate.  And  where  this  intention  appears  in  the  will, 
the  real  estate  is  said  to  be  converted  out  and  out  into  personalty.  ({/) 

A  conversion  of  this  kind  seems  to  take  place  in  Lord  Bristol  v.  Hun- 
gerford,  where  a  person  devised  lands,  in  trust  to  be  sold  for  the  payment 
of  his  debts  and  legacies,  and  willed  that  the  surplus  should  be  deemed 
part  of  his  personal  estate,  and  go  to  his  executors;  to  each  of  whom  he 
gave  a  legacy  of  100/.  And  in  which  case  the  words  of  the  decree  made 
by  the  Master  of  the  Rolls  are, — <^  And  as  to  the  surplus  of  the  said  estate, 
after  the  debts  and  legacies  paid,  his  Honor  declared,  that  the  testator 
having  given  to  each  of  his  executors  100/.,  there  is  a  resulting  trust  in 
them  for  the  benefit  of  the  representatives  of  the  said  testator;  and  that 
the  defendants,  Mrs.  R.  and  Mrs.  M.,  who  were  co-heirs  and  representa- 
tives of  the  said  testator.  Sir  W.  B.,  were  well  entitled  thereto;  and  doth 
therefore  decree,  that  the  residue  and  surplus  of  Sir  W.  B.'s  estate,  his 

(x)  Fletcher  ▼.  A»hbarner,  I  Bro.  G.  G.  and  8d  ed.  n.  6;  Hogers  t.  Rogers,  Gee.  T. 

497.  Talb.  268,  3  P.  W.  193.    See  also  Cook  ▼. 

(y)  Keonell  t.  Abbott,  4  Yes.  803.  Dackenfield,  2  Atk.  662,  667. 

(z)  Amphett  ▼.  Parke,  1  Sim.  276.  (6)  8  Ves.481. 

(a)  North  ▼.  Grompton,  1  Ch.  Gas.  196,        (c)  12  Ves.  413. 
dted  2  Tern.   253,  I  Bro.  G.  G.  89,  and  1         {d)  2  Bro.  G.  G.  696 ;  8  Ves.  495,  496  ; 

Ball  8c  B.  643;  Gonningham,  or  Gunning-  11  Yes.  91;  19  Yes.  427;  lYes.dB  B.  176; 

bun,  ▼.  MeiUsh,  Prec  Gb.  31,  2  Yem.  247,  6  Madd.  847,  348. 
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debU  and  legacies  being  paid  as  aforesaid,  be  equrily  distributed  between 
them."(«) 

If  a  will  coiiTerts  real  estate  out  and  oot  into  personalty,  it  would  seem 
that  this  estate,  or  the  money  to  arise  by  the  sale,  is,  independently  of  the 
doctrine  of  marshalling  assets,  liable  to  pay  the  simple  contract  debts  of 
the  testator,  although  the  will  makes  no  proyision  for  debts,  as  either  by 
a  direction  to  sell  for  payment  of  debts,  or  by  a  charge  of  debts.  (/) 

r  *207  1  ^'  ^^^9  ^y  ^  ^'^^»  ^  chattel  estate  until  a  person  is  of  age 
^  J  *i8,  for  a  particular  purpose,  created  out  of  the  inheritance  of 

land,  and  the  inheritance  is  devised  by  the  will,  but,  for  n^ant  of  disposi- 
tion, after  the  particular  purpose  satisfied,  a  trust  of  the  chattel  estate  re- 
sults for  the  testator's  heir  at  law;  here,  the  heir  takes  this  trust,  not  as 
real,  but  as  personal  estate.  And,  accordingly,  after  the  death  of  the  heir, 
a  decree  has  been  made  for  his  administrator,  and  not  for  his  heir.(^) 
And,  in  the  like  case,  a  trust  would  also,  it  appears,  result,  as  personal 
estate,  if  it  were  the  trust  of  a  term  of  years,  created  out  of  the  inherit- 
ance deyised  by  the  will.  ^*  In  case  it  had  been  a  term  absolutely  raised 
out  of  the  inheritance^  yet  being  raised  for  a  particular  purpose,  which  is 
satisfied,  the  heir  should  haye  the  benefit  of  the  surplus  of  liie  term.  But 
now,  though  the  heir  is  favoured  thus  to  have  the  surplus  of  a  term,  that 
is  carved  out  of  the  inheritance  for  a  particular  purpose,  yet  be  must  have 
it  as  a  term,  which  must  go  in  a  course  of  administration,  and  not  in  a 
course  of  descent  "(A)  In  Hewitt  v.  Wright,  a  deed  created  a  trust  to 
sell  real  estate  for  the  payment  of  debts,  and  to  raise  1500/.,  for  a  speci- 
fied purpose.  The  real  estate  was  sold ;  and  after  the  specified  purpose 
of  raising  the  1500/.  was  satisfied,  as  the  deed  contained  no  farther  dis- 
position of  that  sum,  a  trust  of  it  was  held  to  result,  as  personalty,  to  the 
grantor;  and  therefore  to  pass  under  his  will.  In  making  this  decision. 
Lord  Thurlow  observed,  that  it  was  established,  <<  that  where  a  real  estate 
is  directed,  by  a  deed  or  will,  to  be  sold,  so  much  as  the  deed  or  will 
does  not  dispose  of,  results  as  land.  This  is  settled  by  Emblyn  y.  Free- 
man [Free.  Ch.  541.]  If  it  goes,  in  the  case  of  a  will,  to  the  heir; 
in  the  ease  of  a  deed,  it  must  result  to  the  grantor.  And  though,  in  the 
case  of  the  will,  it  cannot  go  to  the  executor  as  money,  not  having 
been  converted,  but  must  descend  to  the  heir,  yet  he  should  think  that 
it  was  personal  estate  of  the  heir;  and,  if  he  were  dead,  would  go  to  his 
executor;  and,  if  so,  where  it  resulted  to  the  grantor,  it  would  be 
personalty  in  his  hands,  and  would  pass  as  such.  And,  therefore,  although 
he  thought  the  case  of  Emblyn  v.  Freeman  right,  that  the  conversion 
r  *208  1  ^^^^  money  did  not  *prevent  its  resulting  to  the  grantor,  he 
L  -J  could  not  help  thinking,  notwithstanding  that  case,  that  the 

trust  of  the  1500/.  resulted  here,  in  the  same  manner  that  it  vested  ia 
W.,  the  grantor,  as  personal  estate,  and  so  was  disposed  of  by  the  general 
terms  of  the  devise. ^'(z)    In  Wright  v.  Wright,  where  a  will  contained 

(e)  Prec  Ch.  81,  8  P.  W.  194,  n.  [C.];  tate,"  (Barker  v.  May,  9  Barn.  &  C.  494,) 

Countess  of  Bristol  ▼.  Haogerford,  S.  C,  2  must,  perhaps,  be  understood  to  apply  merely 

Yern.  645;  Symmes  t.  Symoods,  8.  C,  4  to  the  particular  circumstances,  with  reference 

Bro.  P.  C.  ed.  Toml.  328.  to  which  it  was  made ;  and  to  mean  tbat«  by 

(/)  Gibbs  Y.  Ougier,  12  Yes.  413.    The  such  a  direction,  a  testator  cannot  convert 

obain^ation  of  Lord  Tenterden,  that  <*  It  is  equitable  into  legal  assets, 
quite  clear,  the  testator  cannot  alter  the  legal        (^)  Levet  v.  Needham,  2  Vem.  136. 
character  of  the  property,  by  directing  that        (A)  Ibid.  139. 
it  shall  be  considered  part  of  hLs  personal  es-        (t)  1  Bro.  C.  C.  86. 
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a  trast  to  sell  real  estate,  it  v^ras  not  necessary  to  determine  whether  the 
testator  intended  a  conversion  out  and  out;  or  intended  to  cause  a  con* 
yersioo  for  all  the  purposes  of  his  will^  meaning  to  dispose  of  the  whole 
produce  of  the  sale,  and  to  dispose  of  it,  as,  for  the  purposes  of  his  will, 
a  part  of  his  general  personal  estate;  because,  in  the  events  that  had  hap- 
pened, the  result,  with  respect  to  the  rights  of  the  parties,  would  be  the 
same.  But  on  the  supposition  that  the  will  contained  the  latter  inten- 
tion, then,  as  one,  namely  the  ulterior,  purpose  of  the  will  failed,  a  trust 
resulted  for  the  testator's  only  child,  a  daughter,  and  heiress  at  law.  And 
this  interest  of  the  heir  was  held  to  result  for  her  as  personal  estate;  and 
therefore  it  was  decided,  that,  to  the  exclusion  of  the  heir  at  law  of  the 
daughter  and  testator,  the  daughter's  mother  was  entitled  to  the  money 
as  her  administratrix,  {j)  In  Smith  v.  Claxton,  a  will  contained  a  trust  to 
sell  real  and  personal  estate,  and,  with  the  produce  of  the  sale,  to  pay  the 
testator's  debts,  and  certain  legacies,  and  in  trust  to  pay  the  residue  or  sur- 
plus to  the  testator's  wife.  The  wife  died  in  the  testator's  life-time;  and  the 
debts  and  legacies  were  fully  paid  out  of  the  personal  estate.  It  was 
decided,  that,  as  the  testator's  purpose  of  sale  had  no  application  to  the 
events  which  had  happened,  the  whole  interest  which,  in  consequence, 
fell  to  his  heir,  resulted  to  him  as  land,  and,  therefore,  he  being  dead,  be- 
longed to  his  heir  at  law,  and  not  to  his  personal  representative.  The 
same  will  contained  a  second  devise  of  real  estate,  in  trust  for  sale;  the 
uhimate  disposition  of  the  produce  being  in  trust  for  the  testator's  sons, 
J.  and  R.  R.  died  in  the  testator's  life-time.  And  under  such  ultimate 
di^x>sition,  the  interest,  namely,  the  moiety,  which  in  consequence  of  the 
partial  failure  of  the  purpose  of  sale  by  the  death  of  R.,  fell  to  the  testator's 
heir,  was  held  to  ^result  to  him  as  personal  estate,  and  there-  ^  %qc\q  i 
fore  to  belong  to  his  personal  representative.     The  same  will  ^  -I 

contained  a  third  devise  of  real  estate,  in  trust  for  sale;  the  ultimate  dis- 
position of  the  produce  being  in  trust  for  the  testator's  sons,  T.  and  J. 
The  testator  died,  leaving  T.  his  heir  at  law.  And  he  also  being  dead,  it 
was  decided  that  his  interest,  or  moiety,  was  personal  estate,  and  there- 
fore belonged  to  his  personal  representative.  (^)  In  Jones  v.  Mitchell,  a 
will,  which  created  a  trust  to  sell  real  estate,  disposed  of  the  whole  pro- 
duce of  the  sale.  And  a  part  of  the  money  being  bequeathed  to  chari- 
table uses,  such  bequest  was  void  under  the  statute,  9  George  II.  c.  36. 
And  the  purpose  of  the^will  so  partially  failing,  the  sum  given  to  the 
charity  was  held  to  result  to  the  testatrix's  heir  at  law,  and  to  belong  to 
his  personal  representatives. (/)  In  Dixon  v.  Dawson,  a  will  contained  a 
devise  of  real  estate,  in  trust  to  sell  for  the  payment  of  debts,  and  certain 
legacies;  but  did  not  dispose  of  the  surplus  money  remaining  after  those 
payments.  The  testatrix  died,  leaving  P.  D.  her  heir  at  law.  The  trus- 
tees sold  the  estate,  and  P.  D.  afterwards  died.  And  the  surplus  produce 
of  the  sale  was  held  to  belong  to  the  personal  representative  of  P.  D. ; 
Sir  John  Leach,  who  made  this  decision,  saying,  <<  Where  the  whole 
land  is  properly  sold  by  the  trustees,  and  there  is  only  a  partial  disposi- 

{j)  16Ves.l88.  Davers  v.  Folkei,    1  £q.  Gas.  Abr.  396  ( 

(ib)  4  Madd.  484.    In  this  case,   Sir.  J.  Fletcher  v.  Ashburner,  1  Dro.  Cr.  C.   500 ; 

L«ach  said,  that  under  both  the  last  devises.  Kirk  man  ▼.  Miles,  13  Ves.  338;  and  Ashbj 

T,  the  heir,  might,  bj  agreement  with  his  v.  Palmer,  1  Mer.  296. 

bnrther  J.,  have  elected  to  uke  his  interest  as        {I)  1  Sim.  tf.  St.  290. 

Isnd.    Ibid.  494.    On  election,  see  farther 
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tion  of  the  prodace  of  the  sale,  there  the  sarfdus  belongs  to  the  heir  as 
money,  and  not  as  land.''(m) 

In  Walter  v.  Maunde,  where,  under  a  trust  created  by  will  to  sell 
real  estate,  part  of  the  estate  had  been  sold  by  the  trustees,  the  testator's 
next  of  kin,  who,  under  the  particular  terms  of  the  will  were  entitled  to 
the  property,  were  held  to  take,  as  personal  estate,  the  produce  of  the 
estate  sold,  and,  as  real  estate,  such  part  of  the  estate  as  remained  un- 
sold, (n) 

1      *'^^  ^^^  ^^^^  ^^  Smith  V.  Claxton,  before  mentioned,  Sir 
[      210    J  j^  I^ach  applied,  it  may  be  useful  here  to  notice,  the  follow- 
ing general  principles,  which  he  apprehended  to  be  the  true  result  of  all 
the  authorities. — <<  Where  a  devisor  directs  his  real  estate  to  be  sold,  and 
the  produce  to  be  applied  to  particular  purposes,  and  those  purposes 
partially  &il,  the  heir  at  law  is  entitled  to  that  part  of  the  produce,  which 
in  the  events  is  thus  undisposed  of.     The  heir  at  law  is  entitled  to  it, 
because  the  real  estate  was  land  at  the  devisor's  death;  and  this  part  of 
the  produce  is  an  interest  in  that  land  not  effectually  devised,  and  which 
therefore  descends  to  the  heir.    It  is  for  this  reason  that  the  produce  of 
an  estate,  which  the  devisor  directs  to  be  sold,  can  never  be  strictly  part 
of  his  general  personal  estate.    If  a  devisor  directs  such  produce  to  be 
paid  to  his  executors,  and  applied  as  part  of  his  personal  estate,  the  exe* 
eutors  take  it  as  devisees.     Every  person,  taking  an  interest  in  the  pro- 
duce of  land,  directed  to  be  sold,  is  in  truth  a  devisee,  and  not  a  legatee. 
A  devisor  may  give  to  his  devisee  either  land,  or  the  price  of  land,  at 
his  pleasure;  and  the  devisee  must  receive  it  in  the  quality  in  which  it 
is  given,  and  cannot  intercept  the  purpose  of  the  devisor.     If  it  be  the 
puri)ose  of  the  testator  to  give  land  to  the  devisee,  the  land  will  deseend 
to  his  heir;  if  it  be  the  purpose  of  the  devisor  to  give  the  price  of  land 
to  the  devisee,  it  will,  lixe  other  money,  be  part  of  his  personal  estate. 
Under  every  will,  when  the  question  is,  whether  the  devisee,  or  the 
heir,  failing  the  devisee,  takes  an  interest  in  land,  as  land  or  money,  the 
true  inquiry  is,  whether  the  devisor  has  expressed  a  purpose,  that,  in  the 
events  which  have  happened,  the  land  shall  be  converted  into  money. 
Where  a  devisor  directs  his  land  to  be  sold,  and  the  produce  divided  be- 
tween A.  and  B.,  the  obvious  purpose  of  the  testator  is,  that  there  shall 
be  a  sale  for  the  convenience  of  division;  and  A.  and  B.  take  their 
several  interests  as  money,  and  not  land.     So,  if  A.  dies  in  the  life-time 
of  the  devisor,  and  the  heir  stands  in  his  place,  the  purpose  of  the  de- 
visor, that  there  shall  be  a  sale  for  the  convenience  of  division,  still  ap- 
plies to  the  case;  and  the  heir  will  take  the  share  of  A.,  as  A.  would 
have  taken  it — as  money,  and  not  land.    But  in  the  case  put,  let  it  be 

r  •211  1  ^PP^^^  ^^^^  ^  ^"^  ^'  ^^^  ^'^  ^^  ^^6  life-time  of  *the  de« 
L  J  visor,  and  the  whole  interest  in  the  land  descends  to  the 

heir;  the  question  would  then  be, whether  the  devisor  can  be  considered 
as  having  expressed  any  purpose  of  sale  applicable  to  that  event,  so  as  to 
give  the  interest  of  the  heir  the  quality  of  money.  The  obvious  pur- 
pose of  the  devisor  being,  that  there  should  be  a  sale  for  the  convenience 
of  devision  between  his  devisees,  that  purpose  could  have  no  application 


(m)  2  Sim.  6c  St.  327.    8ee  16  Vm.  191,        (n)  19  Yes.  424,  on  appeal  firom  Uie  de- 
and  19  Vet.  429.  cree  10  Cole  ▼.  Wade,  16  Yea.  27. 
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to  a  eane,  in  which  the  devisees  wholly  failed,  and  the  heir  would  there* 
fore  take  the  whole  interest  as  land.''(o) 


SECTION  II. 

OF  COMITSBSXON  OF  PEBSONAL  INTO  BEAL  BSTATE. 

A  PBiijirciPx^  created  by,  and  followed  in,  Courts  of  Equity  is,  that 
what  ought  to  be  done  is,  to  many  intents,  considered  as  done.(p)  This 
principle,  applied  to  a  bequest  of  money  to  be  laid  out  in  land,  has  the 
effect  that,  for  many  purposes,  the  money  is,  from  the  death  of  the  tes- 
tator, (7)  converted  into  ]and.(r)  Consequences  of  this  conversion  are, — 
that  the  benefit  of  the  bequest  will  pass  under  the  general  words,  '<  lands, 
tenements,  and  hereditaments/'  contained  in  the  will  of  a  devisee  in  fee 
of  the  land  to  be  bought  :(^)  that  if  the  devisee  in  fee  of  the  land  to  be 
bought,  and  who  has  not  elected  to  consider  the  money  as  money,  dies 
before  the  purchase,  the  benefit  of  the  bequest  will  descend  to  the  heir 
of  the  devisee,  and  will  not  pass  to  the  devisee's  personal  representa- 
tives:(/)  that  the  land  to  be  bought  is  not  assets  to  satisfy  the  simple 
contract  debts  of  a  devisee  in  *fee  of  the  land,  who  dies  be-  p  ^n^.^  ^ 
fore  the  purchase  is  made:(t/)  that  if  the  devisee  in  fee  of  I-  -■ 

the  land  dies  an  infant,  as  an  infant  cannot  elect  to  consider  the  money 
as  money,  the  money  will  as  land  descend  to  his  heir,  and  not  pass  under 
a  bequest  of  personalty  in  his  will:(t;)  that  the  husband  of  the  devisee 
in  tail,  or  in  fee,  of  the  land  to  be  bought,  may  be  entitled  to  be  tenant 
by  the  curtesy,  although  the  wife  dies  before  the  purchase  is  m^de:{w) 
and  that  if  a  legacy  is  bequeathed  to  A.,  to  be  paid  at  twenty-one,  and  is 
payable  out  of  the  land  to  be  purchased,  the  legacy  will  sink  into  the 
land,  if  A.  dies  before  the  day  of  payment. (or) 

The  conversion  of  the  money  i/ito  land  does  not  take  place  until  the 
death  of  the  testator,  unless  it  is  clearly  his  intention  to  make  the  will 
impress  the  money  with  the  nature  of  land  in  his  life-time;  and,  there- 
fore, if  this  intention  is  wanting,  words,  which  in  his  will  are  properly 
applicable  to  land  only,  will  not  extend  to  apply  to  the  money  bequeathed 
by  him  to  be  laid  out  in  land.(y) 
Under  the  principle  mentioned,  the  money  is  not  to  all  intents  con- 
Co)  4  Madd.  492.  (t)  Ctrr  ▼.  EUiioii,  2  j  Dick.  796, 2  Bro. 
Ip)  I  W.  Bl.  Rep.  129.                              G.  C.  66 ;  Sendamore  ▼.  8cudamora»  Free. 
Iq)  Lord  S.  Beauclerk  t.  Mead,  2  AUl.     Ch.  543. 
167.  (u)  Trelawney  t.  Booth,  2  AUl.  307. 

(r)  Bperting  t.ToII,  1  Yoa.  70 ;  Johnaon  (v)  Eorlom  ▼.  Sanndera,  Amb.  241;  Carr 
▼.  Axnold,  ib.  169 ;  Lord  8.  Beauclerk  ▼•  t.  Eltiaon,  2  Bro.  C.  C.  56. 
Mead,  8  Atk.  167,  170 ;  Palleii  ▼.  Ready,  (w)  Sweetapple  ▼.  Bindon,  2  Vem.  636  ; 
ibu  587,  590;  Brent  v.  Tyndall,  3  Bro.  C.  C.  Carr  ▼.  EUiaon,  2  Dick.  796 ;  ConniDgham 
ed.  Belt,  101,  n.  (4);  Perry  ▼.  PheUpe,  1  ▼.  Moody,  1  Yes.  174, 176;  DodMnv.  Hay, 
Tea.  jon.  251.  3  Bro.  C.  C.  404>  409. 

(a)  Rariileigh  ▼.  Masters,  3  Bro.  C.  C.        (x)  Harrison  ▼.  Naylor,  2  Coz,  2i7,  3 
99, 1  Yea.  jan.  201 ;  Kendriek  v.  Kendrick,    Bro.  C.  C.   108 ;  Pnllen  ▼.  Ready,  2  Atk. 
3  Bro.  C.  C.  ed.  Belt,  99,  n.  (1);  Guidot  ▼.    687,390;  Attorney  General  v.  Milner,  3 
GitidoC,  8  Atk.  264.     See  Breot  ▼.  Tyndall,    Atk.  112. 
3Bro.a  C.  ed.  Belt,  101,q.  (4).  (y)  Loid8.BcanolerkT.Mead,2  Atk.  167. 
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verted  into  land;  from  the  death  of  the  testator,  (z)  At  his  death  the 
money  will,  as  personal  estate,  be  subject  to  the  payment  of  his  debt8.(a} 
A  party  entitled  to  the  fee-simple  of  the  land  to  be  bought  is,  unless  an 
]nfant,(6)  at  liberty  to  consider  the  money  as  either  money  or  land ;(c) 
and  it  will  pass  in  his  will  under  a  bequest  of  personal  estate,  if  there  is 
either  evidence  in  the  will,  or  collateral(rf)  evidence,  that  he  elected  to 
consider  the  money  as  personal ty.^tf)  And  it  will  pass  in  his  will  under 
^  ^  1  *^  bequest  of  personal  estate,  if,  at  the  time  of  his  death, 
I-  ^  the  money  is  in  his  own  hands,  <<  without  any  other  use  but 

for  himself,''(y*)  and  a  contrary  intention  is  neither  apparent  in  his  will, 
nor  proved  by  collateral  evidence. (^)  Money  bequeathed  to  be  laid  out 
in  land  is  not  land  so  far,  that  a  fine  may  be  levied  of  the  money.(A) 
And  the  money  is  not  land  for  this  purpose,  namely,  to  escheat  to  the 
Crown,  under  an  ultimate  limitation  to  the  right  heirs  of  the  testator; 
where  the  will  does  not  so  wholly  impress  the  money  with  the  nature  of 
land,  as  to  leave,  after  the  testator's  death,  no  choice  to  consider  it  as 
land  or  money. (i) 


♦214    ]  ^CHAPTER  XV. 

OF  THE  STATUTES  3  AND  4  WILLIAM  AND  MARY.  C.  14;  47  GEORGE 
in.,  ST.  2,  C.  74;  AND  11  GEORGE  IV.  AND  1  WILLIAM  IV.,  C.  47. 

Sect.  I.  Statute  3  and  4  William  4*  Mary^  c.  14. 
II.  Statute  47  George  IILf  st.  2,  c.  64. 
III.  Statute  11  George  IV.  and  1  William  IV.,  c.  47. 


SECTION  I. 

STATUTE  3  AND  4  WILLIAM  AND  MARY,  C.  14. 

Freehold  land  of  inheritance,  descended  to  a  person's  heir  at  law,  is, 
by  the  common  law,  assets  for  the  payment  of  the  ancestor's  debts  by 
specialty,  as  by  bond  or  covenant,  in  which  his  heirs  are  bound.(a)  But, 
by  the  common  law,  the  ancestor  might  deprive  his  creditors  of  this 
fund  for  their  payment,  by  disposing  of  the  land  by  his  will;  for,  if  he 

(z)  1  W.  BI.  Rep.  129.     See  Abbott  v.  (/)  1  Bro.  C.  C.  238. 

Lee,  2  Vera.  284.  (g)  Pultency  v.  Earl  of  DarlingrtoD,    1 

(a)  Lord  8.  Beauclerk  ▼.  Mead,  2  Atk.  Bro.  C.  C.  223,  7  Bro.  P.  C.  ed.  Toml.  &30, 

167, 170.  cited  2  Yea.  Jan.  175,  and  8  Yea.  529. 

(6)  Earlom  y.  Saunders,  Amb.  241;  Carr  (A)  1  P.  W.  130;  2  P.  W.  174;  Cruiae 

▼.  Ellison,  2  Bro.  C.  C.  56.  on  Fines,  66. 

(c)  Bradish  ▼.  Gee,  Amb.  229 ;  Trafford  (i )  Walker  v.  Denne,  2  Yes.  jun.  170, 
▼.  Boebm,  3  Atk.  440, 447.  185. 

(d)  Amb.  229 ;  1  Bro.  C.  C.  236,  238.  (a)  I  8tni.  665 :  4  East,  492. 
{e)  Earlom  ▼•  Saonden,  Amb.  241, 242. 
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deFised  it,  the  deyiaee  was,  in  equtt3r,(6)  as  well  a8  at  law,  entitled  to 
bold  the  land  free  from  the  claims  of  the  testator's  creditors. (c)  Also, 
by  the  common  law,  the  heir  at  law,  to  whom  the  land  descended,  might, 
at  law,  frustrate  the  creditors  of  his  ancestor,  by  selling  or  aliening  the 
land  before  the  creditors  sued  him;(£{)  although,  in  equity,  it  appears  he 
was  responsible  for  the  value  of  the  land  aliened.^e) 

This  state  of  the  law  has  been  considerably  altered  by  the  following 
statute,  3  and  4  William  and  Mary,  c.  14,  made  perpetual  by  6  and  7 
William  III.,  c  14.  Amongst  other  provisions,  *it  renders  p  ^^i  <  n 
land  devised  liable  to  the  testator's  debts  by  qpeciahy,  in  I-  ^ 

which  his  heirs  are  bound;  and,  in  cases  where  the  land  has  descended, 
makes  the  heir  at  law  liable  to  an  action,  although  be  has  sold  or  aliened 
the  property,  before  his  ancestor's  creditors  have  brought  an  action 
against  him. 

It  recites  and  enacts  as  follows: — 

Whereas  it  is  not  reasonable  or  just  that,  by  the  practice  or  contriv- 
ance of  any  debtors,  their  creditors  should  be  defrauded  of  their  just 
debts;  and,  nevertheless,  it  hath  often  so  happened,  that  where  several 
persons  having,  by  bonds  or  other  specialties,  bound  themselves  and  their 
heirs,  and  have  afterwards  died  seised  in  fee-simple  of  and  in  manors, 
messuages,  lands,  tenements,  and  hereditaments,  or  bad  power  or  authority 
to  dispose  of,  or  charge  the  same,  by  their  wills  or  testaments,  have,  to 
the  defrauding  of  such  their  creditors,  by  their  last  wills  or  testaments 
devised  the  same,  or  disposed  thereof,  in  such  manner  as  such  creditors 
have  lost  their  said  debts:  for  remedying  of  which,  and  for  the  mainte- 
nance of  just  and  upright  dealing, 

Be  it  enacted.  That  all  wills  and  testaments,  limitations,  dispositions, 
or  appointments,  of  or  concerning  any  manors,  messuages,  lands,  tene- 
ments, or  hereditaments,  or  of  any  rent,  profit,  term,  or  charge  oat  of 
the  same,  whereof  any  person  or  persons,  at  the  time  of  his,  her,  or  their 
decease,  shall  be  seised  in  fee-simple,  in  possession,  reversion,  or  remain- 
der, or  have  power  to  dispose  of  the  same  by  his,  her,  or  their  last  wills 
or  testaments,  shall  be  deemed  and  taken  (only  as  against  such  creditor 
or  creditors  as  af(H*esaid,  his,  her,  and  their  heirs,  successors,  executors, 
administrators,  and  assigns,  and  every  of  them)  to  be  fraudulent,  and 
clearly,  absolutely,  and  utterly  void,  frustrate,  and  of  none  effect 

And  for  the  means  that  such  creditors  may  be  enabled  to  recover  their 
sadd  debts,  be  it  enacted.  That  in  the  cases  before  mentioned,  every  such 
creditor  shall  and  may  have  and  maintain  his,  her,  and  their  action  and 
actions  of  debt,  upon  his,  *her,  and  their  said  bonds  and  p  ^^^^  ^ 
specialties,  against  the  heir  and  heirs  at  law  of  such  obligor  ^  -■ 

or  obligors,  and  such  devisee  and  devisees,  jointly,  by  virtue  of  this  Act; 
and  such  devisee  or  devisees  shall  be  liable  and  chargeable  for  a  false  plea 
by  him  or  them  pleaded,  in  the  same  manner  as  any  heir  should  have 
been  for  any  false  plea  by  him  pleaded,  or  for  not  confessing  the  lands  or 
tenements  to  him  descended. 

Provided  always,  and  be  it  enacted.  That  where  th«re  hath  been, 
or  shall  be,  any  limitation,  or  appointment,  devise,  or  disposition,  of  or 

(*)  t  Atk.  433.  (d)  1  P.  W.  777. 

(e)  4  Eaat,  491 ;  7  Eait,  186  |  S  Atk.        (e)  1  P.  W.  777.    See  alio  ib.  431. 
«9S»43S;  SAiHtr.  615. 
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concerning  any  manorsy  messuages,  lands,  tenements,  or  hereditaments, 
for  the  raising  or  payment  of  any  real  and  just  debt  or  debts,  or  any 
portion  or  portions,  sum  or  sums  of  money,  for  any  child  or  children  of 
any  person,  other  than  the  heir  at  law,  according  to  or  in  pursuance  of 
any  marriage  contract  or  agreement  in  writing,  bond  fide  made  before 
such  marriage,  the  same  and  every  of  them  shall  be  in  full  force;  and  the 
same  manors,  messuages,  lands,  tenements,  and  hereditaments,  shall  and 
may  be  holden  and  enjoyed  by  every  such  person  or  persons,  his,  her, 
and  their  executors,  administrators,  and  assigns,  for  whom  the  said  limi- 
tation, appointment,  devise,  or  disposition,  was  made,  and  by  his,  her, 
and  their  trustee  or  trustees,  his,  her,  and  their  heirs,  executors,  admin- 
istrators, and  assigns,  for  such  estate  or  interest  as  shall  be  so  limited  or 
appointed,  devised,  or  disposed,  until  such  debt  or  debts,  portion  or  por- 
tions, shall  be  raised,  paid,  and  satisfied. 

And  whereas  several  persons,  being  heirs  at  law,  to  avoid  the  payment 
of  such  just  debts,  as  in  regard  of  the  lands,  tenements,  and  heredita- 
ments, descending  to  them,  they  have  by  law  been  liable  to  pay,  have 
sold,  aliened,  or  made  over  such  lands,  tenements,  or  hereditaments,  be- 
fore any  process  was  or  could  be  issued  out  against  them,  be  it  enacted, 
That  in  all  cases  where  any  heir  at  law  shall  be  liable  to  pay  the  debt  of 
his  ancestor,  in  regard  of  any  lands,  tenements,  or  hereditaments,  de- 
r  *217  1  ^^^'^^^"S  ^^  ^him,  and  shall  sell,  alien,  or  make  over  the 
^  ^  same,  before  any  action  brought,  or  process  sued  out,  against 

him,  that  such  heir  at  law  shall  be  answerable  for  such  debt  or  debts,  in 
an  action  or  actions  of  debt,  to  the  value  of  the  said  land  so  by  him  sold, 
aliened,  or  made  over;  in  which  cases  all  creditors  shall  be  preferred  as 
in  actions  against  executors  and  administrators,  and  such  execution  shall 
be  taken  out  upon  any  judgment  or  judgments  so  obtained  against  such 
heir,  to  the  value  of  the  said  land,  as  if  the  same  were  his  own  proper 
debt  or  debts;  saving,  that  the  lands,  tenements,  and  hereditaments,  band 
fide  aliened  before  the  action  brought,  shall  not  be  liable  to  such  execution. 

Provided  always,  and  be  it  enacted,  That  where  any  action  of  debt 
upon  any  specialty  is  brought  against  any  heir,  he  may  plead  riens  per 
descent  at  the  time  of  the  original  writ  brought,  or  the  bill  filed  against 
him;  and  the  plaintifi*  in  such  action  may  reply,  that  he  had  lands,  tene- 
ments, and  hereditaments  from  his  ancestors,  before  the  original  writ 
brought,  or  bill  filed;  and  if,  upon  issue  joined  thereupon,  it  be  found 
for  the  plaintifi',  the  jury  shall  inquire  of  the  value  of  the  lands,  tene- 
ments, or  hereditaments,  so  descended,  and  thereupon  judgment  shall  be 
given,  and  execution  shall  be  awarded,  as  aforesaid:  but  if  judgment  be 
given  against  such  heir  by  confession  of  the  action,  without  confessing 
the  assets  descended,  or  upon  demurrer,  or  nihil  dicit^  it  shall  be  for  the 
debt  and  damages,  without  any  writ  to  inquire  of  the  lands,  tenements, 
or  hereditaments,  so  descended. 

Provided  also,  and  be  it  further  enacted,  That  all  and  every  devisee 
and  devisees,  made  liable  by  this  Act,  shall  be  liable  and  chargeable  in 
the  same  manner  as  the  heir  at  law,  by  force  of  this  Act,  notwithstanding 
the  lands,  tenements,  and  hereditaments,  to  him  or  them  devised,  shall  k^ 
aliened  before  the  action  brought. 

Under  the  words  "power to  dispose  of"  used  in  section  II.,  leasehold 
r  •218  1  ^^^^^P^^  outer  vie  are  construed  to  be  within  the  *statute, 
^  ^  and  a  devise,  therefore,  of  them  has  been  decided  to  be  void 
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against  creditors.(/)  Under  Section  HI.  it  is  decided,  that  the  action 
thereby  given  is  limited  to  an  action  of  debt,  and  does  not  extend  to  an 
action  of  covenant  for  the  recovery  of  damages.  (^)  If  a  creditor  files  a 
bill  in  equity  against  the  devisee,  the  heir  at  law  of  the  testator  must 
be  made  a  defendant  in  the  suit.  (A)  He  is  likewise  a  necessary  party 
in  a  suit  in  equity  against  the  assignees  of  the  devisee,  who  is  a  bank- 
Tupt(i)  In  an  action  against  the  heir  and  devisee,  a  plea  put  in  by  either, 
and  which  confesses  lands  descended  or  devised,  must  particularly  specify 
or  describe  those  lands,  (y) 

A  person,  by  a  bond,  without  a  penalty,  bound  himself  and  his  heirs 
to  pay  an  annuity;  and,  by  his  will,  devised  ail  his  freehold  lands,  in 
trust  for  his  son.  The  son  died  under  twenty-one,  and  the  trustee  being 
held  to  take  an  estate  only  until  the  son  died,  in  an  action  brought  on 
the  bond  against  the  trustee,  for  arrears  of  the  annuity  become  due  after 
the  son's  death,  it  was  decided  that  the  action  could  not  be  maintained; 
on  the  grounds,  that  the  plaintiffs  were  not  creditors  in  the  time  of  the 
testator,  and  that  they  had  received  all  that  for  which  they  became  cre- 
ditors in  the  time  of  the  devisee;  that  the  statute  3  and  4  W.  and  M.  c. 
14,  therefore,  did  not  affect  the  question,  and,  as  the  defendant  no  longer 
had  the  land,  he  could  not  be  charged  in  the  action.(A) 

Where  a  bill  was  filed  by  creditors  for  satisfaction  out  of  real  assets 
descended  to  an  infant  heir,  Sir  L.  Kenyon  said,  he  could  not  make  this 
direction,  because  the  parol  might  demur;  but  he  ordered  a  receiver  to 
be  appointed  of  the  real  estate  descended.  (/)  In  another  case,  however, 
where  a  person  devised  one  of  his  estates  to  his  heir  at  law,  charged  with 
the  payment  of  two  ^legacies,  and  devised  other  estates  to  p  _.g  -. 
his  heir,  without  any  charge  on  them,  counsel  argued  that,  ^  ^ 

<<as  to  the  estate  charged  with  the  legacies,  the  parol  would  not  demur; 
for  the  legatees  had  a  ri^ht  to  have  their  legacies  immediately  raised, 
Ihey  being  expressly  charged  on  that  estate;  but  that  the  legacies  could 
not  be  raised,  until  the  specialty  creditors  were  satisfied;  and  therefore 
the  payment  of  the  specialty  debts  was  incidenjtal  to  the  raising  of  the 
legacies,  which  took  this  case  out  of  the  common  rule  of  the  parol  de- 
JDurring,  so  far  as  respected  the  charged  estate.''  Lord  Loughborough 
<<  was  of  this  opinion,  and  ordered  the  charged  estate  to  be  sold."(m)  A 
person  by  his  will  gave  to  his  only  child  T.  D.,  an  infant,  all  his  water 
corn-mill,  with  the  appurtenants,  and  three  cow  commons  on  Morton 
Heath;  to  hold  to  the  said  T.  D.,  his  heirs  and  assigns,  after  age;  and  in 
case  of  the  death  of  T.  D.  under  age,  then  the  testator  gave  the  said 
mill,  &c.,  to  M.  D.  The  testator's  specialty  creditors  having  exhausted 
his  personal  estate,  and  his  creditors  by  simple  contract  applying  to  stand 
io  their  place,  Sir  W.  Grant  held  the  estate  could  not  be  sold  until  the 
infant  came  of  age;  saying,  <<  The  devisee  is  an  infant,  and  therefore  I 
cannot  order  the  estate  to  be  sold,  until  he  comes  of  age.     I  can  only 

(/)  West&Ung  V.  WestfkUng,  3  Atk.460,        (t)  Warren  v.  Stawell,  2  Atk.  135. 
466.  (j)  Gott  V.  Atkinson,  Willes,  621. 

(^)  WiUoQ  T.  Knobley,  7  East,  128.  {k)  Morrant  v.  Gough,  7  B.  &  C.  206,  1 

(A)  C^wter  ▼.  Wade,  1  P.  W.  99,  cited  2  Mann.  &  Ryl.  41. 
Atk.  434,  435 ;  Warren  t.  Stawell,  2  Atk.         (/)  Sweet  v.   Partridge,  2  Dick.  696,  1 

Its.     If  there  is  no  heir,  or  the  plaintiff  Cox,  433,  cited  2  Jack.  &  W.  290. 
cannot  diacoter  one,  see  Gawler   ▼.  Wade»        (m)  Mould  ▼.  Witliamson,  2  Cox,  386. 
ab»f«9  and  7  Etat,  133,  where  it  is  cited. 
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declare,  that  the  simple  contract  creditors  are  entitled  to  stand  in  the 
place  of  the  specialty  creditors;  with  liberty  to  apply,  when  the  in£uit 
comes  of  age,  to  have  the  estate  sold  to  pay  their  debts. ''(n)  Here  the 
infant  devisee  appears  to  have  been  the  testator's  heir  at  law.  Flasket 
V.  Beeby  decides,  that  an  infant  devisee,  against  whom  an  action  at  law 
is  brought,  is  not,  like  an  infant  heir  at  law,  entitled  to  the  privilege  of 
praying  that  the  parol  may  demur  until  he  is  of  a^e.(o) 

The  proviso  in  Section  IV.  extends  to  make  valid  a  devise,  or  disposi* 
tion,  by  which  a  person  in  his  will  devises  land,  in  trust  for,( /?)  or 
charged  with,(9')  the  payment  of  his  debts;  as  if  he  gives  to  trustees  all 
r  •220  1  ^^^  l^nds,  upon  trust  to  sell,  and  to  apply  tiie  *money  arising 
^  ^  from  such  sale  in  payment  of  his  just  debts;(r)  or  charges 

all  his  lands  with  the  payment  of  his  debts,  and  gives  all  his  real  estate 
to  G.,  his  heirs  and  assigns,  chargeable  nevertheless  with  the  payment 
of  the  testator's  debts  and  legacies.  (^) 

Contrary  to  some  former  cases,(^)  which  must  now  be  considered  to 
be  overruled,  to  come  within  Section  IV.  of  the  statute,  it  is  not  neces- 
sary that  the  disposition  in  the  will  break  the  descent  to  the  testator's 
heir  at  law;  for  although  the  descent  is  not  broken,  yet  if  the  land 
descends,  charged  by  the  will  with  the  payment  of  debts,  this  charge  is 
construed  to  be  a  disposition  within  the  proviso  of  that  section  of  the 
statute;  in  other  words,  is  not  fraudulent  within  the  intent  of  the  stat- 
ute, (u) 

A  person,  who  by  his  will  makes  real  estate  a  fund  for  the  pa3rment  of 
his  debts,  may  confine  this  fund  to  a  particular  part  only  of  his  property. 
To  pay  the  debts  he  may  devise  to  trustees  a  particular  estate,  excepting 
the  capital  mansion-house;  and  this  devise  may  not  be  fraudulent  under 
the  statute,  (v)  So  he  may  prescribe  a  particular  manner  to  pay  the 
debts;  and  this  manner  may  not  vitiate  the  disposition  made  by  him. 
A  devise,  for  instance,  of  land,  in  trust  to  pay  debts,  may  not  be  fraud- 
ulent under  the  statute,  and  may  come  within  the  proviso  of  Section  IV., 
and  be  therefore  valid,  although  the  trust  created  is  to  pay  the  debts  out  of 
the  yearly  rents  and  profitii  only;  a  devise  that  does  not  authorize  a 
Court  of  Equity  to  decree  a  sale  of  the  land.  Such  a  devise  occurred 
in  Lingard  v.  Earl  of  Derby,  where  the  Master  of  the  Rolls  ordered 
the  money  for  the  payment  of  debts  to  be  raised  by  mortgage.  Bat  it 
appearing  by  the  Master's  report,  that  a  sufficient  sum  could  not  be 
raised  by  mortgage,  it  became  a  question  whether  the  Court  could,  under 
the  will,  order  a  sale.  And  it  was  decided  that  a  sale  could  not  be  de- 
creed; Lord  Loughborough  saying,  <<  Where  the  devise  is,  to  pay  the 
r  *221  1  *^®^^  ^"^  ^^  ^^  profits  of  the  estate,  it  is  equivalent  to  a 
^  -^  devise  to  the  trustees  to  sell,  and  a  decree  for  a  sale  is  only 

an  execution  of  that  trust    But  I  am  afraid  you  will  find  that,  both  by 

(n)  Powell  ▼.  Robing,  7  Ves.  209.  (*)  Preemoult  r.  Bedira,  1  P.  W.  4»9, 

(o)  4  East,  485,  1  Smith,  264.  431 ;  Plnnketv.  Penaon,  2  Alk.  290)  Yoons 

(p)  Earl  of  Bath  ▼.  Earl  of  Bradford,  2  ▼.  Dennet,  2  Dick.  452. 

Vea.  587.  (u)  HargraTO  ▼.  Tindal,  1  Bro.  C.  C.  136, 

(9)  Kent  V.  Craig,  cited  2  Atk.  291,  293.  n.;  Bailey  ▼.  Ekina,  7  Yea.  319 ;  Shiphard 

(r)  Gott  ▼.  Atkinson,  Wiltea,  521 ;  Gott ▼.  y.  Lutwidge,  8  Yes.  26. 

Yavasor,  8.  C,  2  Barnes,  136.  (v)  Hughes  ▼.  Doalben,  2  Bro.    C.  C. 

(t)  Elliott  ▼.  Uenyman,  Bam.  Ch.  Rep.  614,  2  Cox,  170. 

78,  80, 2  Atk.  41. 
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the  words  and  construction  of  the  Statute  of  Fraudulent  Devises,  where 
there  is  a  devise  for  the  payment  of  debts,  it  takes  the  case  out  of  the 
statute,  and  it  stands  as  it  would  have  done  before  the  statute  was  made; 
the  creditor  can  come  only  as  the  will  directs.  I  take  it  to  be  the  clear 
intent  of  the  testator  here,  that  not  an  acre  should  be  alienated  for  the 
payment  of  his  debts;  therefore,  there  cannot  be  a  sale.''(t&)  It  appears, 
however,  that  if  a  will  contains  a  disposition  of  a  particular  part  only  of 
real  estate  for  the  payment  of  debts,  although  the  statute  may  make  this 
disposition  valid,  yet,  if  such  part  is  not  sufficient  to  pay  the  debts,  the 
statute  has  not  the  effect  to  confine  the  creditors  to  that  part  only,  and 
they  are  entitled  to  come  upon  the  remainder  of  the  estate.  (:v)  And  so 
if  a  particular  manner  is  prescribed  to  pay  the  debts,  as  by  payment  out 
of  yearly  rents  and  profits,  the  creditors  are  not  confined  to  this  manner, 
if  the  fond  constituted  by  it  is  ultimately  insufficient  to  pay  them.  The 
observations  which  Lord  Thurlow  has  made  on  Lord  Loughborough's 
opinion,  expressed  in  Lingard  v.  Earl  of  Derby,  are  a  full  authority  to 
this  effect.  Lord  Thurlow  says,  <<  As  to  the  case  that  has  been  cited,  if 
it  only  meant  to  determine,  that  the  inconveniency  of  the  mode  prescribed 
by  the  testator  for  the  payment  of  his  debts  would  not  bring  it  within 
the  Statute  of  Fraudulent  Devises,  provided  the  fund  was  ultimately  suf- 
ficient, I  agree  with  that  case;  but  if  it  was  meant  to  be  laid  down,  that 
even  though  by  the  mode  prescribed  the  fund  would  turn  out  ultimately 
insufficient  for  the  purpose,  I  never  can  accede  to  that.  Whenever  such 
a  case  comes  before  me,  I  will  refer  it  to  the  Master  to  state  to  me, 
whether,  according  to  the  mode  prescribed  by  the  testator,  the  debts 
could  be  paid;  and  if  the  Master  tells  me  that  the  debts  cannot  be  paid 
by  this  mode,  I  will  consider  this  as  a  fraudulent  devise,  until  I  am  con- 
trolled by  the  House  of  Lords. "(y)  And  Lord  Eldon  has  ^  ^^^^  •, 
said,  '<  I  *^agree  with  Lord  Thurlow,  that  although  a  devise  *-  ^ 

for  the  payment  of  debts  by  rents  and  profits  would  be  out  of  the  Statute 
of  Fraudulent  Devises,  the  Court  would  not  be  willing  to  adopt  the 
limited  construction;  but  would,  upon  a  devise  of  a  gross  sum  out  of 
rents  and  profits  for  that  purpose,  hold,  that  the  testator  intended  the 
debts  to  be  paid  with  all  convenient  speed  .^^(z) 

Where  a  person  devised  a  great  part  of  his  real  estate,  in  trust  for  the 
payment  of  all  his  debts,  except  such  as  he  had  contracted  by  being 
bound  as  surety  for  H.,  l«ord  Hardwicke  expressed  an  opinion,  "  If  this 
had  been  a  devise  for  the  payment  of  all  his  debts  generally,  undoubtedly 
this  would  have  been  good,  within  the  proviso  of  the  Statute  of  Fraud- 
ulent Devises.  But  as  this  devise  was  not  for  the  payment  of  all  his 
debts  generally,  this  case  is  not  within,  the  benefit  of  that  proviso.''(a) 
It  appears,  however,  his  Lordship  afterwards  said  he  had  a  doubt  whether 
this  opinion,  which  he  had  before  given,  was  right  or  not;  and  he  re- 
served the  question. (6)  It  has  been  observed  by  Sir  W.  Grant,  that 
**  though  the  Statute  of  Fraudulent  Devises  would  undoubtedly  prevent 
a  devise  for  payment  of  legacies,  so  as  to  disappoint  creditors  by  specialty, 

(w)  1  Bro.  C.  C.  311,  dtfld  3  Ve«.  ll«.  (a)  Vernon  ▼.  Vawdrey,  Barn.  Ch.  Rep. 

(jr)  Hagfaea  ▼.  Doalben,  2  Bro.  C.  C.  614,  280,  304  ;  cited  Coop.  Rep.  45,  where  coun- 

2  Cox,  170.  wl  raid  the  report  is  confirmed  by  the  Reg.B. 

(y)  2  Cox,  170;  2  Bro.  C.  C.  614.  (b)  Bam.  Ch.  Rep.  307. 

(z)  Bootle  ▼.  Blimdell,  19  Vee.  028.    See 
I  MeriT.  232,  233. 


150  BAM  ON  AS8BT8,  BXBTS  AND  INCTTMBRANOSS. 

it  would  not  prevent  a  devise  for  payment  of  debts  generally,  though 
the  effect  would  6e  to  let  in  creditors  by  simple  contract,  to  the  prejudice 
of  creditors  by  specialty,  "(c)  The  latter  creditors  are  prejudiced,  be- 
cause the  devise  makes  the  estate  equitable  assets,  and  accordingly  dis- 
tributable amongst  them  and  simple  contract  creditors  equal]y.(^)  But 
specialty  creditors  may  not  only  be  injured  to  this  extent,  but  may  also, 
by  a  devise  for  payment  of  debts,  be  postponed  to  creditors  by  simple 
contract.  Lord  Chief  Justice  Willes  was  of  opinion,  that  if  there  is  a 
devise  for  the  payment  of  any  particular  debt  upon  simple  contract,  it 
will  be  a  good  devise  against  bond  creditors.(6)  And  where  a  person  by 
r  •223  1  ^'^  ^^''  directed  <<  his  ^'personal  estate  to  be  applied,  in  the 
1-  ^  first  place,  in  the  payment  of  debts  out  of  his  family,  and  to 

strangers,  and  his  real  estate  to  be  sold,  and  simple  contract  creditors  to 
have  a  preference,  and  then  to  pay  specialty  creditors;"  Sir  W.  Grant 
decided,  that  '<  this  devise  satisfied  the  words  of  the  proviso,  being  for  the 
payment  of  debts."(/)  And  here  it  may  be  mentioned,  that  in  a  ease 
in  which  a  person,  having  an  equity  of  redemption  in  fee  in  land,  devised 
the  land  and  equity  of  r^emption  to  trustees,  in  truat  to  sell  the  devised 
premises,  and  thereby  to  pay  all  his  debts;  Lord  King  said,  the  testator 
'^  might  give  his  equitable  assets,  in  .what  manner  and  upon  what  terms 
he  pleased;  for  instance,  he  might  dispose  of  them  in  trust  to  pay  his 
simple  contract  debts  only;  though  it  was  true  he  had  no  power  by  his 
will  to  dispose  of  his  personal  estate  from  his  creditors,  or  to  devise  it 
for  satisfaction  of  his  simple  contract  creditors,  in  preference  to  his 
specialty  creditors;  but  these  equitable  assets  being  entirely  within  his 
power,  he  might  let  in  the  specialty  creditors  for  a  satisfaction  thereout, 
under  what  terms  he  should  think  proper. "(y)  "The  uniform  rule," 
Lord  Eldon  says,  "  is,  that  a  provision  by  will,  effectual,  in  law  or  in 
equity,  for  payment  of  creditors,  is  not  fraudulent  within  the  intent  of  the 
8tatute."(A)  And  it  seems,  also,  it  may  not  be  fraudulent,  although  it  is 
not  effectual  to  pay  all  the  creditors  of  .the  testator.  For  it  may,  it  is 
apprehended,  be  stated,  that  a  devise,  or  other  testamentary  disposition, 
for  the  payment  of  debts,  may  not  be  fraudulent,  although  all  the  testa- 
tor's debts  may  neither  be  the  object  of  such  disposition,  nor  be  capable 
of  satisfaction  under  it;  for,  as  before  is  mentioned,  there  is  an  express 
opinion  of  Lord  Chief  Justice  Willes,  that  a  devise  for  the  payment  of 
any  particular  debt  upon  simple  contract  is  a  good  devise  against  bond 
creditors ;(f)  and  Millar  v.  Horton  decides,  that  the  testator  may  give  to 


position  not  fraudulent,  the  manner  or  mode  which  it  prescribes  to  pay 
the  debts,  the  satisfaction  of  which  is  the  object  of  the  devise,  must  be 
effectual  for  the  purpose.  (Ar) 

<<  Before  the  statute  of  3  W.  III.,  c.   14,  the  heir  was  not  bound  by 
lands  descending  to  him,  where  sold  or  aliened  before  action  brought; 

(c)  12  Vm.  164.  Or)  Deg  v.  Deg,  2  P.  W.  418.    8m  also 

(d)  Haslewood  ▼.  Pope,  3  P.  W.  823 ;     1  P.  W.  228»  229,  in  arg. 
8iUc  V.  Prime,  1  Bro.  C.  C.  188,  n.  (A)  7  Vee.  323. 

(e)  WUleg  Rep.  624.  (t)  WiUes,  624. 
(/)  Millar  ▼.  Horton,  Cooper,  45.                     I  J)  Cooper,  45. 

(h)  2  Cox,  170;  2  Bro.  C.  C.  614. 
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and  if  an  obligor  devised  his  land,  the  devisee  so  selling  was  not  liable  to 
the  obIigee.''(7)  Section  V.  of  that  statate  provides  an  action  of  debt 
against  the  heir,  to  whom  land  is  descended,  if  he  aliens  the  land  before 
he  is  sued  by  his  ancestor's  creditors*  And  it  appears  that,  as  before  the 
statate,  the  creditors  might,  against  such  alienation,  obtain  relief  in  a 
Court  of  Equity,  (m)  so  tfiis  Court  has  likewise  relieved  them  since  the 
statute,  (n)  The  heir  or  devisee,  who  aliens  the  land,  continues  after- 
wards to  be  personally  responsible  for  the  debts  of  the  ancestor  or  tes- 
tator;(o)  but,  neither  at  law,  nor  in  equity,  is  the  land,  or  purchaser  of  it, 
liable  to  such  debts,  after  it  is  bond  fide  aliened  by  the  heir,(p)  or  de» 
visee.(y) 

When  a  person  dies  indebted  by  bond,  in  which  his  heirs  are  bound, 
and  at  his  death  land  in  possession,  that  is,  an  estate  in  fee  in  possession, 
as  distinguished  from  reversion,  descends  to  his  heir;  here,  if  the  heir 
devises  the  land,  this  devise  is  within  the  statute,  and  fraudulent  and  void, 
as  against  the  bond  creditor  of  the  ancestor,  (r)  And  such  a  devise  may 
likewise  be  fraudulent,  although  the  estate  descended  to  the  heir  is  a  re- 
version in  fee,  expectant  on  an  estate  tail.  In  Kina3ton  v.  Clark,  T.  D. 
settled  his  estate  on  himself  for  life,  remainders  over  for  life,  remainder 
to  his  first  and  every  other  son  in  tail  male,  remainder  to  himself  in  fee. 
There  was  issue  a  son.  The  father  died  indebted  by  bond;  ^  *qo<  i 
and  *the  son  died  afterwards  without  issue,  but  by  Ms  will  I-  ^^^  J 
devised  the  estate  to  the  defendant  in  fee.  Lord  Hardwicke  decided 
that  this  reversion,  being  come  into  possession,  was  assets  to  pay  the  debts 
of  the  father,  notwithstanding  the  son  had  devised  it  to  the  defendant. 
And,  by  circuity,  the  simple  contract  creditors  are,  he  said,  to  stand  in 
the  place  of  satisfied  bonds.(^)  A  principal  ground  of  this  decision  is, 
that  where,  by  the  bond  of  a  person,  his  heirs  are  bound,  <<  the  heir  is  as 
much  debtor  upon  the  bond  as  the  obligor.  (/)  Of  a  reversion  in  fee, 
expectant  on  an  estate  tail.  Sir  T.  Plumer  also  has  said,  <<  The  heir  can- 
not devise  it:  any  disposition  of  it,  whether  made  by  the  will  of  the 
ancestor,  or  of  the  heir,  is  null  and  void,  as  against  creditors,  by  the 
statute  3  W.  &  M.,  c.  l4J\u)  And,  speaking  of  Kinaston  v.  Clark,  the 
same  learned  judge  says,  the  question  there  was,  whether,  pending  the 
estate  tail,  the  heir  could  devise  the  estate;  and  Lord  Hardwicke,  though 
eatertaining  much  doubt,  determined  that  his  devise  was  void  under  the 
statute.(v) 

It  may  in  this  place  be  stated,  that,  although  a  debt  by  bond,  in  which 
die  heirs  of  the  obligor  are  bound,  is  the  debt  of  the  heir,  because  his 
ancestor  has  bound  him,  <<yet  he  is  liable  no  farther  than  to  the  value  of 
the  land  descended;  and  as  soon  as  he  has  paid  his  ancestor's  debts  to  the 
value  of  the  land,  he  shall  hold  the  land  discharged;  otherwise  he  might 
be  chargeable  €ul  infinitum  J\w) 

(i)    By   Loid  HardmekA,  8  Atk.  304;  {q)  Stat  3  and  4  W.  8c  M.  c.  14,  «.  6,  7.; 

Dttiton'a  case,  ClaytOD,  106.  MaUiews  v.  Jones,  2  Anitr.  606, 614,  616. 

(f»)  1  P.  W.  777.  (r)  2  Atk.  206. 

(n)  Bateman  t.  Bateman,  1   Eq.    Cas.  («)  2  Atk.  204 ;  stated  from  MS.  2  Cmise 

Abr.  149.  Dig.  2d  ed.  447 ;  and  cited  Jacob  Rep.  219. 

(•)  Stat.  3  and4  W.  &  M.  c.  14,  s.  6,  7;  (0  2  Atk.  206;  2  Graise  Dig.,  2d  ed. 

t  AnsCr.  514,  616.  466. 

{p)  Sut.  3  and  4  W.  &  M.  c  14,  8. 6 ;  3  (u)  Jacob  Rep.  218. 

AnslT.  614,  516.  (v)  Ibid.  219. 

(w)  Buckley  ▼.  Nighliogale,  1  Stra.  666. 
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SECTION   11. 
STAT.  47  OEOBGE  III.  ST.  2j  C.  74. 

The  statute  47  Geo.  III.  st.  2,  c.  74^  enacts,  That  from  and  after  the 
passing  of  this  Act,  when  any  person,  being  at  the  time  of  his  death  a 
1  ^^^^^^  within  the  true  intent  and  meaning  of  the  'laws  relat- 
L  ^^^  J  ing  to  bankrupts,  shall  die  seised  of,  or  entitled  to,  any  estate 
or  interest  in  lands,  tenements,  hereditaments,  or  other  real  estate,  which 
he  shall  not  by  his  last  will  have  charged  with,  or  devised  subject  to  or 
for,  the  payment  of  his  debts,  and  which,  before  the  passing  of  this  Act, 
would  have  been  assets  for  the  payment  of  his  debts  due  on  any  specialty, 
in  which  the  heirs  were  bound,  the  same  shall  be  assets  to  be  adminis- 
tered in  Courts  of  Equity  for  the  payment  of  all  the  just  debts  of  such 
person,  as  well  debts  due  on  simple  contract  as  on  specialty;  and  that  the 
heir,  or  heirs  at  law,  devisee,  or  devisees  of  such  debtor,  shall  be  liable  to 
all  the  same  suits  in  equity,  at  the  suit  of  any  of  the  creditors  of  such 
debtor,  whether  creditors  by  simple  contract  or  by  specialty,  as  they 
were  before  the  passing  of  this  Act  liable  to  at  the  suit  of  creditors  by 
specialty,  in  which  the  heirs  were  bound.  Provided  always,  that,  in  the 
administration  of  assets  by  Courts  of  Equity,  under  and  by  virtue  of  this 
Act,  all  creditors  by  specialty,  in  which  the  heirs  are  bound,  shall  be 
paid  the  full  amount  of  the  debts  due  to  them,  before  any  of  the  credi- 
tors by  simple  contract,  or  by  specialty,  in  which  the  heirs  are  not 
bound,  shall  be  paid  any  part  of  their  demands. 

To  bring  a  case  within  this  statute,  the  deceased  must  have  been  a 
trader  at  the  time  of  his  death.  In  Reene  v.  Riley,  simple  contract  credi- 
tors moved  for  a  receiver;  but  it  being  contended,  that,  as  the  testator 
had  not  by  his  will  charged  his  real  estate  with  the  payment  of  his  debts, 
the  Court  had  no  jurisdiction  to  appoint  a  receiver,  the  testator  not  being 
a  trader  at  the  time  of  his  death,  Lord  Eidon,  upon  hearing  the  clause  of 
the  statute  read,  said  that  was  his  opinion. (o^)  Also  in  Hitchon  v.  Bennett, 
where  the  question  was,  whether  the  real  estate  of  a  person  deceased,  was, 
under  the  statute,  liable  to  the  payment  of  his  simple  contract  debts.  Sir 
John  Leach  stated, — <<The  law  remains  as  before  the  statute,  unless  the 
deceased  was  a  trader  at  the  time  of  his  death.  The  Master  has  found 
that  this  testator  had  discontinued  trading  from  the  year  1794,  being 
r  *227  1  ^^^  yoars  previous  to  his  death,  and  it  [I]  cannot  there- 
in ^  fore  apply  to  his  estate  the  *provisions  of  this  statute.  It 
is  said  that  this  construction  will  enable  a  man,  labouring  under  a 
mortal  disease,  to  quit  his  trade,  and  thus  exonerate  his  real  estate. 
In  such  a  case,  it  would  be  difficult  to  avoid  an  imputation  of  fraud, 
that  would  frustrate  his  purpose.  But  if  a  man  should  happen  to 
die  the  day  after  he  has  bond  Jidt  quitted  trade,  this  statute  does  not 
apply  to  his  estate.(y)  In  Lechmere  v.  Brasier,  where  a  bill  in  equity 
was  filed  by  simple  contract  creditors  of  an  intestate  against  his  in- 
fant heir  at  law,  and  a  decree  had  been  made,  ordering  a  sale  of  the 
real  estate,  Lord  Eldon  expressed  a  doubt,  if  the  decree  ought  to  have 
been  for  a  sale  during  the  infancy  of  the  heir,  as  the  parol  might  demur.(jr) 
An  admission  by  an  executrix  of  a  simple  contract  debt  was,  in  Putman 

(JT)  8  Mer.  436.  (y)  4  Madd.  180.  (z;  2  J,  &  W.887. 
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F.  Bates,  held  not  to  fake  the  debt  out  of  the  Statute  of  Limitations,  so 
as  to  entitle  the  creditor  to  a  decree  for  payment  out  of  real  estate  de- 
Tised.  The  defendants  were  S.  B.,  the  executrix  and  devisee  of  a  moiety 
of  the  real  estate,  of  which  the  testator  died  seised,  and  B.  and  his  wife, 
who  were  the  devisees  of  the  other  moiety.  Proof  was  given  of  pay. 
ment  of  part  of  the  debt  by  the  executrix  within  six  years;  but  there 
was  no  evidence  of  any  admission  of  the  debt  by  B.  and  his  wife.  And 
the  question  being,  whether  the  plaintiff  was  entitled  to  any  decree 
against  B.  and  his  wife,  and  against  so  much  of  the  real  estate  as  they 
were  interested  in,  Lord  Gifford  said,  *^  The  plaintiff  admits  that  he  must 
prove  the  debt  against  the  executrix,  and  that  he  must  also  prove  an  ad^ 
mission  within  six  years.  He  admits  farther,  that,  for  the  purpose  of 
affecting  the  real  estate,  he  must  prove  the  debt  against  the  heir  or  devi- 
see, as  well  as  against  the  executrix.  If,  in  a  proceeding  at  law,  he  were 
to  recover  on  a  promise  made  by  the  executrix,  he  can  scarcely  contend 
that  such  a  judgment  would  be  evidence  against  the  heir  or  devisee. 
But  as  the  original  existence  of  the  debt  must  be  proved  against  the  de- 
visee, it  is  not  equally  necessary  to  prove  against  him  an  admission  of  the 
debt  within  six  years.  If  the  admission  by  the  executrix  within  six 
years  be  sufficient  to  take  the  case  out  of  the  Statute  of  Li-  ^  ^^^^  ■. 
milations  as  *against  the  heir  or  devisee,  why  should  not  her  ^  -' 

admission  be  equally  evidence  against  him  as  to  the  original  existence  of 
the  debt?  If  it  be  necessary  to  prove  the  debt  against  the  devisee,  it 
must  be  equally  necessary  to  prove  some  admission  within  six  years,  that 
can  affect  him.  The  decree  can  be  only  against  S.  B.'^(a)  In  Horn  v. 
Horn,  a  person,  who  was  at  the  time  of  his  death  a  trader,  devised  his 
real  estates,  subject  to  the  payment  of  legacies,  to  his  son  J.  H.  in  fee. 
And  on  a  bill  filed  by  legatees  for  payment  of  their  legacies,  Sir  John 
Leach  decided,  that  the  purchaser  from  an  heir  or  devisee  of  a  trader  is 
bound  to  see  to  the  application  of  his  purchase  money  in  satisfaction  of 
legacies  charged  on  land  descended  or  devised,  notwithstanding  the  sta- 
tute 47  Geo.  III.  st  2,  c  74,  by  which  simple  contract  debts  are  also  to 
be  paid  out  of  the  land.  (6) 


SECTION  IIL 
STAT.  11  oEoaaE  rv.  and  1  william  rv.  c.  47. 

Thjb  statutes  3  and  4  William  and  Mary,  c  14,  and  47  Geo.  III.  st  2, 
c  74,  yet  remain  in  force,  so  far  as  their  provisions  and  remedies  affect 
the  real  estates  of  persons,  who  died  before  the  16th  July,  1830,  at  which 
time  the  following  statute,  11  Geo.  IV.  and  1  Will.  IV.  c.  47,  passed. 
And  which  Act,  it  will  be  seen,  repeals  the  two  former  statutes,  and, 
with  respect  to  certain  debts  of  persons  in  being  on  or  after  the  16th 
July,  1830,  consolidates  and  enlarges  the  provisions  of  the  Acts  repealed 

Whereas  an  Act  was  passed  in  the  third  and  fourth  years  of  King  Wil- 
liam and  Queen  Mary,  intituled  <<  An  Act  for  the  relief  of  Creditors 

(a)  3  Rom.  188.  (6)  %  Sim.  &  8t.  44^. 

V0L.VIII.— P 
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against  Fraudulent  Devises/'  which  was  made  perpetual  by  an  Act  passed 

in  the  sixth  and  seventh  years  of  King  William  the  Third,  intituled,  ^  An 
Act  for  continuing  several  Laws  therein  mentioned  J^  And  whereas  an  Act 
was  passed  by  the  Parliament  of  Ireland,  in  the  fourth  year  of  Queen 
♦29Q  1  ^^^^>  intituled, "  An  Act  for  Relief  of  *Creditor8  against 
L  ^^^  J  Fraudulent  Devises."  And  whereas  an  Act  was  passed  in 
the  forty-seventh  year  of  his  late  Majesty  King  George  the  Third,  in- 
tituled, ^<  An  Act  for  more  efiectually  securing  the  Paynoent  of  Debts  of 
Traders."  And  whereas  it  is  expedient  that  the  provisions  of  the  said 
recited  Acts  should  be  enlarged,  and  that  the  said  recited  Acts  should  be 
repealed,  in  order  that  all  the  provisions  relating  to  this  matter  should  be 
consolidated  into  one  Act.  Be  it  therefore  enacted,  that  the  said  several 
recited  Acts  shall  be,  and  the  same  are  hereby  repealed,  but  so  as  not  to 
afiect  any  of  the  provisions  and  remedies  of  the  said  Acts,  or  any  of 
them,  to  the  benefit  of  which  any  persons  are  entitled,  as  against  any  es- 
tate or  interest  in  any  lands,  tenements,  hereditaments,  or  other  real 
estates,  of  any  person  or  persons  who  died  before  the  passing  of  this 
Act. 

And  whereas  it  is  not  reasonable  or  just  that,  by  the  practice  or  con- 
trivance of  any  debtors,  their  creditors  should  be  defrauded  of  their  just 
debts,  and  nevertheless  it  hath  often  so  happened,  that  where  several  per- 
sons having,  by  bonds,  covenants,  or  other  specialties,  bound  themsdves 
and  their  heirs,  and  have  afterwards  died  seised  in  fee  simple,  of,  and  in 
manors,  messuages,  lands,  tenements,  and  hereditaments,  or  had  power 
or  authority  to  dispose  of  or  charge  the  same  by  their  wills  or  testa- 
ments, have,  to  the  defrauding  of  such  their  creditors,  by  their  last  wills 
or  testaments  devised  the  same,  or  disposed  thereof  in  such  manner  as 
such  creditors  have  lost  their  said  debts,  for  remedying  of  which,  and  for 
the  maintenance  of  just  and  upright  dealing,  be  it  therefore  further  enact- 
ed, That  all  wills  and  testamentary  limitations,  dispositions,  or  appoint- 
ments, already  made  by  persons  now  in  being,  or  hereafter  to  be  made  by 
any  person  or  persons  whomsoever,  of  or  concerning  any  manors,  messua- 
ges, lands,  tenements,  or  hereditaments,  or  any  rent,  profit,  term,  or  charge 
out  of  the  same,  whereof  any  person  or  persons  at  the  time  of  his,  her,  or 
their  decease  shall  be  seised  in  fee  simple,  in  possession,  reversion,  or 
remainder,  or  have  i)Ower  to  dispose  of  the  same  by  his,  her,  or  their  last 
I  'SSO  1  ^^^^^  ^^  testaments,  shall  be  *deemed  or  taken  (only  as  against 
I-  -'  such  peron  or  persons,  bodies  politic  or  corporate,  and  his 

and  their  heirs,  successors,  executors,  administrators,  and  assigns,  and 
every  of  them,  with  whom  the  person  or  persons  making  any  such  wills 
or  testaments,  limitations,  dispositions  or  appointments,  shall  have  en- 
tered into  any' bond,  covenant,  or  other  specialty,  binding  his,  her,  or 
their  heirs,)  to  be  fraudulent,  and  clearly,  absolutely,  and  utterly  void, 
frustrate,  and  of  none  effect;  any  pretence,  colour,  feigned  or  presumed 
consideration,  or  any  other  matter  or  thing  to  the  contrary  notwithstand- 
ing. 

And  for  the  means  that  such  creditors  may  be  enabled  to  recover  upon 
such  bonds,  covenants,  and  other  specialties,  be  it  further  enacted.  That 
in  the  cases  before  mentioned,  ever}^  such  creditor  shall  and  may  have 
and  maintain  his,  her,  and  their  action  and  actions  of  debt  or  covenant 
upon  the  said  bonds,  covenants,  and  specialties,  against  the  heir  and  heirs 
at  law  of  such  obligor  or  obligors,  covenantor  or  covenantors,  and  such 
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devisee  and  devisees,  or  the  devisee  or  devisees  of  such  first  rooDtioned 
devisee  or  devisees,  jointly,  by  virtue  of  this  Act;  and  such  devisee  or 
devisees  shall  be  liable  and  chargeable  for  a  false  plea  by  him  or  them 
pleaded,  in  the  same  manner  as  any  heir  should  have  been  for  any  false 
plea  by  him  pleaded,  or  for  not  confessing  the  lands  or  tenements  to  him 
descended. 

And  be  it  farther  enacted,  That  if  in  any  case  there  shall  not  be  any 
heir  at  hw  against  whom,  jointly  with  the  devisee  or  devisees,  a  remedy 
is  hereby  given,  in  every  such  case  every  creditor,  to  whom  by  this  Act 
relief  is  so  given,  shall  and  may  have  and  maintain  his,  her,  and  their  ac- 
tion and  actions  of  debt  or  covenant,  as  the  case  may  be,  against  such 
devisee  or  devisees  solely;  and  such  devisee  or  devisees  shall  be  liable 
for  false  plea  as  aforesaid. 

Provided  always,  and  be  it  further  enacted.  That  where  there  hath  been 
or  shall  be  any  limitation  *or  appointment,  devise  or  disposi-  p  ^^q.  . 
tion,  of  or  eoneerning  any  manors,  messuages,  lands,  tene-  ^  ^ 

ments,  or  hereditaments,  for  the  raising  or  payment  of  any  real  and  just 
debt  or  debts,  or  any  portion  or  portions,  sum  or  sums  of  money,  for  any 
child  or  children  of  any  person,  according  to  or  in  pursuance  of  any  mar- 
riage contract  or  agreement  in  writing,  bond  fide  made  before  such  mar- 
riage, the  same  and  every  of  them  shall  be  in  full  force,  and  the  same 
manors,  messuages,  lands,  tenements,  and  hereditaments,  shall  and  may  be 
holden  and  enjoj^ed  by  every  such  person  or  persons,  his,  her,  and  tlieir 
heirs,  executors,  administrators,  and  assigns,  for  whom  the  said  limitation, 
appointment,  devise,  or  disposition  was  made,  and  by  his,  her,  and  their 
trustee  or  trustees,  his,  her,  and  their  heirs,  executors,  administrators, 
and  assigns,  for  such  estate  or  interest  as  shall  be  so  limited  or  appointed, 
devised,  or  disposed,  until  such  debt  or  debts,  portion  or  portions,  shall 
be  raised,  paid,  and  satisfied. 

And  be  it  further  enacted.  That  in  all  cases  where  any  heir  at  law  shall 
be  liable  to  pay  the  debts,  or  perform  the  covenant8,of  his  ancestors,  in  re- 
g^d  of  any  lands,  tenements,  or  hereditaments  descended  to  him,  and  shall 
sell,  alien,  or  make  over  the  same,  before  any  action  brought  or  process 
sued  oat  against  him,  such  heir  at  law  shall  be  answerable  for  such  debt 
or  debts,  or  covenants,  in  an  action  or  actions  of  debt  or  covenant,  to  the 
value  of  the  said  lands  so  by  him  sold,  aliened,  or  made  over,  in  which 
cases  all  creditors  shall  be  preferred  as  in  actions  against  executors  and 
administrators;  and  such  execution  shall  be  taken  out  upon  any  judg- 
ment or  judgments  so  obtained  against  such  heir,  to  the  value  of  the  said 
land,  as  if  the  same  were  his  own  proper  debt  or  debts;  saving  that  the 
lands,  tenements,  and  hereditaments,  bond  fide  aliened  before  the  action 
brought,  shall  .not  be  liable  to  such  execution. 

Provided  always,  and  be  it  further  enacted.  That  where  any  action  of 
debt  or  covenant  upon  *any  specialty  is  brought  against  the  ^  ^^oo  i 
heir,  he  may  plead  riens  per  descent^  at  the  time  of  the  ori-  *-  ^ 

gioal  writ  brought,  or  the  bill  filed  against  him;  and  the  plaintiflf  in  such 
acttoa  may  reply,  that  he  had  lands,  tenements,  or  hereditaments,  from 
his  ancestor,  before  the  original  writ  brought,  or  bill  filed;  and  if,  upon 
the  issue  joined  thereupon,  it  be  found  for  the  plaintiff,  the  jury  shall  in- 
quire of  the  value  of  the  lands,  tenements,  or  hereditaments,  so  de« 
seended,  and  thereupon  judgment  shall  be  given,  and  execution  shall  be 
awarded,  as  aforesaid;  but  if  judgment  be  given  against  such  heir,  by 
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cordinsly,  be  assets  when  they  are  situated  in  Ireland,(r)  or  consist  of  a 
sum  of  moneyy  which  is  a  part  of  the  rentes  or  public  debt  of  FraDce.(£f) 
In  a  late  case,  a  testator,  an  Englishman,  a  British  subject,  and  domiciled 
in  England,  died  possessed  of  property  in  the  American,  Austrian, 
French,  and  Russian  funds;  and  it  was  decided,  that  this  property,  or 
stock,  was,  for  the  purpose  of  being  liable  to  the  legacy  duty,  English 

Eirsonal  property;  the  executor  being  a  person  living  in  England,  an 
nglish  executor,  and  haying,  as  executor,  dealt  with  the  stock,  by  caus- 
ing it  to  be  transferred  into  his  own  name,  and,  by  power  of  attorney, 

r  *236  1  ^"^'^^^><''°S  ^^  'dividends  to  be  paid  to  the  legatee8.(e)  And 
■-  -'  there  it  appears  to  be  admitted  by  Bayley,  B.,  <<  that  if  there 

had  been  a  deficiency  of  assets  in  this  country,  to  meet  the  debts  of  the 
testator,  it  would  have  been  the  duty  of  the  executor  to  have  sold  this 
property,  and  to  have  brought  it  bodily  into  this  country,  as  that  which 
was  to  be  resorted  to;  and  that  it  would  have  been  a  devitsiavit,  if  he 
had  not  adopted  that  plan,  if  there  were  debts. ''(/) 

The  fourth  section  of  the  statute  5  Greorge  II.  c.  7,  ^  An  Act  for  the 
more  easy  recovery  of  debts  in  his  Majesty's  Plantations  and  Colonies  in 
America,"  makes  real  estates  in  those  plantations  and  colonies  assets  for 
debts,  in  like  manner  as  real  estates  were,  at  that  time,  by  the  law  of 
England,  liable  to  debts  by  specialty.(^)  The  statute  enacts.  That  from 
and  after  the  29th  September,  1733,  the  houses,  lands,  negroes,  and  other 
hereditaments  and  real  estates,  situate  or  being  within  any  of  the  said 
plantations,  belonging  to  any  person  indebted,  shall  be  liable  to,  and 
chargeable  with,  all  just  debts,  duties,  and  demands,  of  what  nature  or 
kind  soever,  owing  by  any  such  person  to  his  Majesty,  or  any  of  his  sub- 
jects; and  shall  and  may  be  assets  for  the  satisfaction  thereof,  in  like  man- 
ner as  real  estates  are,  by  the  law  of  England,  liable  to  the  satisfaction  of 
debts  due  by  bond  or  other  specialty,  and  shall  be  subject  to  the  like  re- 
medies, proceedings,  and  process,  in  any  Court  of  law  or  equity,  in  any 
of  the  said  plantations,  respectively,  for  seizing,  extending,  selling,  or 
disposing  of  any  such  houses,  lands,  negroes,  and  other  hereditaments 
and  real  estates,  towards  the  satisfaction  of  such  debts,  duties,  and  de- 
mandSy  and  in  like  manner  as  personal  estates  in  any  of  the  said  planta- 
tions, respectively,  are  seized,  extended,  sold,  or  disposed  of,  for  the 
satisfaction  of  debts.(A) 

r  •237  1  *^^^  following  statute,  9  George  IV.  c.  33,  is  *<  An  Act 
^  -"to  declare  and  settle  the  law  respecting  the  liability  of  the 

real  estates  of  British  subjects,  and  others,  situate  within  the  jurisdiction 
of  his  Majesty's  Supreme  Courts  in  India,  as  assets  in  the  hands  of  execu- 
tors and  a^tninistrators,  to  the  payment  of  the  debts  of  their  deceased 
owners. ''     It  enacts, — 

That  whenever  any  British  subject  shall  die  seised  of  or  entitled  to  any 

i 

(c)  Dowdato'i  earn,  6  Co.  46  b.;  Richard-    the  liabilityW  a  plantation  in  Baihadoea  to 

fon  V.  Dowdelo,  8.  C<»  Cro.  Jac.  66.    See  debts,  lee  4  Mod.  S26,  and  Noel  ▼.  Robinaoo, 

alM  ib.  603.  1  Vern.  90,  468,  460,  469,  3  Ch.  Rep.  S48, 

(<f)  Attorney  (General  T.Dimond,  iCrompt.  2  Ventr.  868;  Rolunaon  ▼.  Noel,  8.  C,  2 

6l  Jenr.  866,  870,  1  Tyrwh.  243.  Ch.  Cas.  146.    And,  generally,  on  Colonial 

(e)  Ewin'%  or  Ewing'%  caie,  1  Crompt  6t  Law,  tee  Howard  on  the  Laws  of  the  Britiah. 
JerT.  161,  1  Tyrwh.  91«  Colonies  in  the  West  Indies,  and  other  parte 

(/)  1  Crompt.  &  Jerr.  167.  of  America. 

(f)  See  Manning  ▼.  Spooner,  3  Yes.  US,        (A)  So  much  of  this  act  tm  relates  to  N*- 
and  Thomson  ▼.  Grant,  1  Ross.  640  n.    On    gross,  is  repealed  by  stot  87  Geo.  III.  c  119. 
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real  estate  in  houses,  lands,  or  hereditaments,  situate  within  or  being  un- 
der the  general  civil  jurisdiction  of  His  Majesty's  Supreme  Courts  of  Ju- 
«  dicature  at  Fort  William  in  Bengal,  Fort  St.  George,  and  Bombay 
respectively;  or  whenever  any  person  (not  beins  a  Mahomedan  or  Gentoo) 
shall  die  seised  of  or  entitled  to  any  such  real  estate,  situate  within  the 
local  limits  of  the  civil  jurisdiction  of  the  same  Courts  respectively;  such 
real  estate  of  such  British  subject  or  other  person  as  aforesaid  (not  being  a 
Mahomedan  or  Gentoo)  is  and  shall  be  deemed  assets,  in  the  hands  of  his 
or  her  executor  or  administrator,  for  the  payment  of  his  or  her  debts, 
whether  by  specialty  or  simple  contract,  in  the  ordinary  course  of  admin- 
istration. 

That  it  is  and  shall  be  lawful  for  such  executor  or  administrator  of  such 
British  subject  or  other  person  as  aforesaid  (not  being  a  Mahomedan  or 
Gentoo)  to  sell  and  dispose  of  such  real  estate  for  the  payment  of  such 
debts  as  aforesaid,  and  to  convey  and  assure  the  same  estate  to  a  purchaser, 
in  as  full  and  effectual  a  manner  in  law  as  the  testator  or  intestate  of  such 
executor  or  administrator  could  or  might  have  done  in  his  life-time. 

That  in  any  suit  or  action  to  be  commenced  and  prosecuted  in  any  of 
the  said  Courts  respectively,  against  such  executor  or  administrator  as 
aforesaid,  for  the  recovery  of  any  debt  or  demand,  due  and  owing  by 
such  testator  or  intestate  in  his  life-time,  and  at  the  time  of  his  death,  such 
executor  or  administrator  shall  and  may  be  charged  with  the  full  amount 
in  value  of  such  real  estate  as  aforesaid,  not  exceeding  the  ^  «qqq  i 
actual  net  ^proceeds  of  such  estate  when  sold  by  the  sheriff,  I-  ^ 

as  assets  in  the  hands  of  such  executor  or  administrator  to  be  administered. 

Th^t  in  any  such  suit  or  action  against  such  executor  or  administrator 
as  aforesaid,  it  is  and  shall  be  lawful  for  the  said  Courts  respectively  to 
award  and  issue  such  writs  of  sequestration  and  execution  against  such 
houses,  lands,  and  real  effects  of  such  testator  or  intestate,  in  the  hands  of 
such  executor  or  administrator  as  aforesaid;  and  to  cause  the  same  to  be 
seized,  sequestered,  and  sold,  or  possession  thereof  delivered  under  such 
writs  respectively;  in  the  same  manner  as  such  Courts  could  and  might 
have  done  in  the  life-time  of  such  testator  or  intestate  as  aforesaid. 

That  all  conveyances  and  assurances  of  such  real  estates  of  such  British 
subjects  and  other  persons,  so  dying  seised  or  entitled  as  aforesaid,  (not 
being  Mahomedans  or  Gentoos,)  situate  within  or  being  under  the  gene- 
ral or  local  jurisdiction  of  such  Courts  respectively  as  aforesaid,  hereto- 
fore made  and  executed  by  executors  and  administrators  of  such  deceased 
British  subjects  and  other  persons  as  aforesaid,  are  hereby  confirmed,  and 
shall  be  deemed,  held,  and  taken  to  be  of  the  same  force,  validity,  and 
effect  in  law,  as  if  the  same  had  been  made  and  executed  by  such  deceased 
persons  in  their  life-time. 

That  neither  this  Act,  nor  any  thing  herein  contained,  shall  be  con- 
strued to  operate  as  or  have  the  effect  of  changing  or  altering  the  legal 
quality,  nature,  or  tenure,  of  any  lands,  houses,  estates,  rights,  interests, 
or  any  other  subject  of  propert}'  whatsoever,  or  of  making  the  same  or 
any  of  them  to  be  of  the  nature  of  real  property,  if  by  law,  before  the 
passing  of  this  Act,  the  same  or  any  of  them  were  personal  property;  but 
that  the  law  in  that  respect  shall  be  and  continue  the  same,  as  if  this  Act 
had  not  passed. 
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[    *239    ]  «CHAPTER  XVH. 

OP  PROPERTY,  WHICH  IS  NOT  ASSETS. 

It  appears  that,  among  other  instances,(a)  property  and  things,  which, 
by  or  in  a  Court  of  Law,  have  been  held  not  to  be  assets,  are, — a  debt 
due  to  a  testator;  for,  until  paid,  the  debt  is  in  action,  and  not  in  posses- 
sion :(i)  bonds  and  specialties,  which  <<are  no  assets,  until  the  money 
is  paid:"(c)  goods  taken  from  a  testator  in  his  life-time,  <<80  as  they 
neyer  were  but  a  chose  in  action  to  the  executor;''  which  goods  are 
not  assets  until  they  are  recovered :((/)  an  intestate's  goods  taken  away 
by  wrong  before  administration  granted;  which  goods  are  ^not  assets  in 
the  hands  of  the  administrator,  till  they  be  converted,  or  damages  for 
them:(e)  a  testator's  goods,  taken  and  converted  after  his  death,  and  be* 
fore  they  come  to  the  actual  possession  of  the  ezecutor:(/)  the  profits  of 
a  leasehold  for  years,  on  which  an  executor  has  entered,  and  which  pro- 
r  •240  1  ^^^  ^^  ^^^  exceed  the  •amount  of  the  rent:(^)  goods  which 
L  ^  belonged  to  a  testator,  and  which  his  executors  had  in  their 

hands;  in  a  case,  where  they  had  paid  to  the  value  of  them,  in  their  own 
money,  to  others,  to  whom  the  testator  was  indebted  ;(A)  dnd  in  a  case, 
where,  for  a  debt  secured  by  bond  of  a  testator,  his  executors  took  in  the 
bond,  and  gave  their  own  bond  to  the  obligee  for  payment  of  the  same 
debt:(i)  plate  pledged  by  a  testator  for  its  full  value,  and  redeemed  by  his 
executors  with  their  own  money :(/)  a  testator's  ffoods,  retained  by  an 
executor  in  satisfaction  of  his  own  debt;(^)  a  chattel  recovered  by  an  ex- 
ecutor in  an  action  at  law;  which  chattel,  though  he  has  judgment,  yet 
till  execution  is  not  assets  in  his  hands:(A  rent  received  by  executors 
continually  after  their  testator's  death,  unaer  a  lease  which  the  testator 
made  for  years,  rendering  a  rent  to  him,  and  to  his  heirs  and  assigDs:(m) 
certain  eoods,  which,  being  distrained  and  impounded,  an  executor  has  in 
his  hands:(n)  a  right  to  present  to  a  church,  vacant  at  the  death  of  the 
patron,  seised  in  fee  or  in  tail  of  the  advowson,  and  which  right  devolves 


(a)  Archbuhop  Cranmer's  case,  3  Dyer,  76 — 86 ;  and  Ratcliffe  ▼.  Dalies  Cro.  Jac 

809  b.,  8  Leon.  7,  3  Leon.  23*;  Croeman  ▼.  244. 

Reade,  1  Leon.  820, Cro.  Eliz.  114, Mo.  286;  (5)  Bro.  Abr.  titEx8eaton,iiL  118;  Anon* 

Lawrence  r.  Beverleigb,  or  BeTeriy,  2  Keb.  Owen,  86. 

841,  alM  stated  2  Vern.  56,  and  Nela.  Rep.  (c)  1  Ventr.  96. 

166,  and  cited  1  Vern.  471,  and  3  P.  W.  (d)  Bethel  ▼.  Stanhope,  Cro.  Eliz.  810. 

217;  Edwards  ▼.  Graves,  Hob.  265;  Nicolsv.  (e)  Keble  ▼.  Osbaston,  Hob.  49. 

Bride  Bridge,  12  Mod.  881;  Yard  ▼.  Eland,  (/)  Jenkins  ▼.  Plombe,  or  Plame^  6  Mod. 

or  EUard,  1  Ld.  Baym.  868,  12  Mod.  207;  94,  1  Salk.  208. 

Deering  ▼.  Torrington,  1  Salk.  79;  Parker  ▼.  (g)  Buckley  ▼.  Pirk,  1  Salk.  79,  316, 10 

Bayli%  2  Bos.  d&  P.  73;  Roe  ▼.  Harrison,  2  Moid.  12;  Body  ▼.  Hargrave,  Cro.  Eliz.  712. 

Dam.  &  E.  425,  429.— Bro.  Abr.tit  Execa-  (A)  Langston  ▼.  Dive,  cited  Plowd.  186; 

tors,  pi.  179;  2  Leon.  142, 148;  1  Rol.  Abr.  Anon.  20  Hen.  Til.,  cited  Keilw.  69  b.; 

928,  M.  pi.  8 ;  6  Co.  66  b.;  Cro.  Eltz.  48 ;  Anon.  1  RoL  Abr.  923,  M.  pL  2.— 1  Dyer,  2 

Cro.  Jac.  142;  Haidr. 489;  Cas.  T.  Holt, 297,  b.,  pi.  4,  7 ;  1  Leon.  112 ;  2  Leon.  31 ,  90. 

313,  814;  3  Yin.  Abr.  141,  pi.  7.    See  also  (i)  Sumpe  ▼.  Hutchins,  1  Dyer,  2  a.,  pi. 

Anon. Gouldsb.  79,  Ca.  16;  Anon.  ib.  88,  Ca.  3,  n.,  Cro.  Eliz.  120,  1  Leon.  111. 

14;  and  Eveling  ▼.  Leveson,  ib.  115 ;  and,  (J)  Anon.  1  Dyer,  2  a.,  pL  8,  6;  Anon, 

farther,  Co.  Litt.  1 18  a.,  286  a.;  Bro.  Abr.  tit  Keilw.  58  a.,  Ca.  8, 61  b.;  Anon.  1  Rol.  Abr. 

Executors,  pi.  160,  tit  Propertie,  pi.  60;  1  928,  M.  pi.  1. 

Salk.  164;  Wentw.  Off.  Ex.  ch.  6  ^c  6 ;  and  (Ar)  Keilw.  68  a. 

Shep.  Toncbst  498.    On  the  property  of  a  (/)  6  Mod.  93;  1  Salk.  807. 

bailee,  or  pledgee,  in  goods  bailed  or  pledged,  (m)  Anon.  3  Dyer,  861  b.,  Ca.  16. 

■ee  2  Bl.  Com.  896;  Sir  W.  Jones  on  Batlm.  (n)  Anon.  Cro.  Eliz.  23. 
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to  his  execotor^  and  not  to  his  heir:(o)  copyholds  held  at  the  will  of  the 
\oTd:(p)  a  right  of  entry  or  of  action;  which  right  (without  any  estate  in 
possession,  reversion,  or  remainder)  ^^isnot  yet  assets,  until  it  be  reco- 
vered, and  reduced  into  possession.''(7) 

Among  other  instances,(r)  it  appears  that  property  or  ^    ^g.'      -. 
things,  *which,  by  or  in  the  Court  of  Equity,  have  been  ^  '^ 

held  not  to  be  assets  are, — money,  which  a  person  had  a  power  to  raise, 
by  appointment  by  deed  or  will,  and  which  power  he  did  not  execute :(^) 
money  for  which  a  factor  sold  goods  of  his  principal;  in  a  case,  where  the 
factor  died  before  payment,  and  it  was  decided  the  money  was  not  part  of 
his  aa9ets:(^)  a  leasehold  estate;  in  a  case,  where  R.  renewed  the  lease  in 
his  own  name  and  in  that  of  his  brother  J.,  and  R.  alone  paid  the  fine  and 
rents,  and  received  the  profits,  and  where  it  was  decided,  such  leasehold 
estate  was  not  part  of  the  assets  of  R.,  there  being  sufficient  evidence, 
although  but  of  one  witness,  to  rebut  the  resulting  trust  :(ti)  a  sum  of  mo- 
ney, which  executors  fojand  in  a  box  in  their  testatrix's  bouse,  and  which 
money  they  stated  to  belong  to  several  persons,  who  were  members  of  a 
dub  held  at  her  house :(v)  a  wife's  present  ^choses  in  action,  ^  _  .^  i 
namely,  bond  debts;  which  it  was  decided  were  not  assets  o£  *-  ^ 

her  husband,  who  died  in  her  life-time,  before  he  had  reduced  them  into 
possession;  and  where  it  was  held  such  choses  in  action  were  not  pur- 
chased by  the  husband,  by  a  settlement  made  by  him  previously  to  the 
marriage :(tc^)  copyholds  held  at  the  will  of  the  lord.(x)     In  a  case  where 

(•)  Co.  Litt.  888  a.;  Hennell  ▼.  Bishop  of  to  the  hoir  or  to  the  penonal  lepreientaUTe  of 
Lincoln,  3  Bing.  264,  272,  7  B.  d&  C  147,  the  author.    In  Atcherlcj  r.  Vernon,  there 
150,  151,  180, 185, 193, 195.  were  three  cbdmants  to  lome  maniucript  Re- 
ip)  4  Co.  22  a.  ports  of  Cases  in  Chancery;  namely,  the  an- 
(9)  C  Co.  58  a.,  58  b.;  Co.  Litt.  374  b.  thor's  heir  at  law,  ^  as  guardian  of  Uie  repn- 
(r)  Jones  t.  Bradshaw,  3  Ch.  Rep.  2,  2  tation  of  his  ancestor;"  trustees,  who  conten- 
Fieem.  153,  Nels.  74;  Anoa,  or  Turney  ▼.  ded  that  the  author  had  bequeathed  the  man- 
Daws,  2  Cb.  Cas,  232;  Dunn  ▼.  Green,  3  P.  uscripts  to  them,  under  the  words  **  residue 
W.  9,  11;  Charlton  ▼.  Low.  ib.  380;  Anon.  2  of  my  personal  estate;"  and   the  author's 
£q.  Cas.  Abr.  509,  Ca.  3;  Lord  Townshend  widow,  who  insisted,  **  that  she  ought  to  have 
▼.  Windham,  2   Ves.  1,  4,  5;    Hassall  ▼•  them,  as  included  in  the  devise  of  household 
Soithers,  12  Ves.  1 19.    See  also  Rutland  r.  goods  and  furniture."  The  Court,  it  appears, 
Moliiieax,  2  Vem.  84;  Kingdon  r.  Bridges,  decided  nothing  in  the  affiiir,  because  all  con- 
ib.  67;  Plowman  r.  Plowman,  ib.  289,  and  sented  to  have  them  printed  under  the  direo- 
drd  ed.  D. ;  Goodfellow  v.  Burchett,  ib.  298 ;  tion  of  the  Court,  widiout  making  any  profit 
Fletcher  t.  Lady  Sedley,  ib.  490,  and  3rd  ed.  of  them.     (10  Mod.  531.)     With  respect  to 
491  04  Armitage  r.  Metcail^  1  Ch.  Cas.  74;  a  book  printed  and  published  after  the  stat. 
Holt  ▼.  Holt,  ib.  190,  cited  1  Vem.  92,  and  2  54  Geo.  III.  e.  156,  it  is  observable  that,  by 
Yem.  57.     Of  a  personal  annuity,  granted  to  the  fourth  section  of  this  Act,  the  sole  liberty 
a  person  and  his  heirs,  see  Doct  &  St  Dial,  of  printing  and  reprinting  such  book  for 
I,  ch.  30,  ed.  1709,  p.  105,  107i  Bro.  Abr.  twenty-eight  years,  and,  if  the  author  shall 
tk.  Assets  per  disc.  26 ;  Co,  Litt '874  b.;  be  living  at  the  end  of  that  period,  then  for 
Anon.  Keilw.  124  b.,  Ca.  82;  Eari  of  Staf-  the  residue  of  his  Ufe,  is  given  to  the  author, 
fond  ▼.  Buckley,  2  Ves.  170,  179.    An  au-  and  his  assignee  or  assigns. 
dior's  maDoecript  of  a  work  composed  by  him,  (s)  Holmes  v.  Coghill,  7  Ves.  499, 12  Ves. 
but  not  published,  is,  it  is  probable,  not  as-  206.    See  also  Harrington  v.  Harte,  1  Cox, 
to  hr  tho  pcyment  of  his  debts.    In  Atch-  131. 

-ley  ▼.  Vernon,  10  Mod.  530,  Com.  881,  a  (0  Burdett  v.  Willett,  2  Vem.  688.    See 

kse  before  the  Court  of  Cbanceiy,  it  was  in-  Com.  Dig,  tit  Chancery,  2  G.  2,  4th  ed.,  p. 

ijoired   fay   eounsel, — '*  Suppose   a   man  of  365. 

learning  should  have  the  misfortune  to  die  in  (it)  Maddison  v.  Andrew,  1  Ves.  57,  60. 

debc;  ean  the  creditors  eome  into  this  Court,  (v)  Randal  ▼.  Hearle^  2  Anstr.  363,  366. 

sad  pray  a  discovery  of  all  his  papers,  that  (w)  Listsir  v.  Lister,  2  Vem*  68, 2  Freem. 

tbflj  may  be  printed  for  the  payment  of  his  102. 

dabtoV    A  question  more  doubtful  may  be,  (x)  Paiker  t.  Dee,  2  Ch.  Cas.  201 ;  Etri 

to  whom  the  manaecript  shall  belong,  whether  of  Godolphin  ▼.  Penneck,  2  Ves.  271 ;  Aid  - 
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the  question  occurred,  whether  certain  customary  lands,  held  of  the 
manor  part  of  the  Duchy  of  Cornwall,  would  be  assets  for  the  payment  of 
debts,  without  the  act  of  the  tenant  to  subject  them  to  that  payment,  Lord 
Hardwicke  left  such  question  undetermined,  there  being  no  proof  before 
him,  to  make  it  appear  whether  they  were  liable  to  the  payment  of  debts 
or  not.  In  the  same  case,  his  Lordship  said,  <<  he  took  it,  that  tenant- 
risht  estates  in  the  North  were  subject  to  debts,  though  he  was  not  sure 
of  it  *'    And  «  some  at  the  bar  seemed  to  think  otherwise/'(y) 


[  •243    ]  •CHAPTER  XVIII. 

OF  PROBATE  OP  A  WILL;  OP  LETTERS  OP  ADMIOTSTRATION ;  AND 

OP  AN  INVENTORY. 

SzcT.  I.  Of  Probate  of  a  Will;  of  Letters  of  •Sdminisfration. 
II.  Of  an  Inventory. 


SECTION  L 

OF  PROBATE  OF  A  WILL;  OF  LETTERS  OF  ADMINISTRATION. 

Certain  provisions  relative  to  the  duty  payable  on,  and  to  other  mat- 
ters concerning,  the  probate  of  a  will  and  letters  of  administration,  are 
made  by  the  following  sections  of  the  statute  55  Geo.  III.  c.  184. 

For  better  securing  the  duties  on  probates  of  wills  and  letters  of  ad- 
ministration, be  it  enacted,  That  from  and  after  the  3 1st  day  of  August, 
1815,  if  any  person  shall  take  possession  of,  and  in  any  manner  admi- 
nister any  part  of  the  personal  estate  and  effects  of  any  person  deceased, 
without  obtaining  probate  of  the  will  or  letters  of  administration  of  the 
estate  and  effects  of  the  deceased,  within  six  calendar  months  after  his 
or  her  decease,  or  within  two  calendar  months  after  the  termination  of 
any  suit  or  dispute  respecting  the  will  or  the  right  to  letters  of  adminis- 
tration, if  there  shall  be  any  such,  which  shall  not  be  ended  within  four 
calendar  months  after  the  death  of  the  deceased;  every  person  so  offend- 
ing shall  forfeit  the  sum  of  100/.,  and  also  a  further  sum  at  and  after  the 
rate  of  10/.  per  centum  on  the  amount  of  the  stamp  duty  payable  on 
the  probate  of  the  will  or  letters  of  administration  of  the  estate  and  ef- 
fects of  the  deceased. 

r  *244  1  ^-^^^  ^^  >^  further  enacted,  That  from  and  after  the  expi- 
••  ■*  ration  of  three  calendar  months  from  the  passing  of  this  Act, 

no  Ecclesiastical  Court  or  person  shall  grant  probate  of  the  will,  or  letters 
of  administration  of  the  estate  and  effects,  of  any  person  deceased,  with- 
out first  requiring  and  receiving  from  the  person  or  persons  applying  lor 

rich  ▼.  Cooper,  8  Ves.  39 1«  393, 394.  See  (y)  Earl  ofGodolpliin  r.  Penneek,  3  Vm. 
Heltoy  ▼.  Hell^,  8  Bq.  Cm^  Abr.  609,  Ca.  4.    37 1 . 


^ 
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the  probate  or  letters  of  administration,  or  from  some  other  competent 

Crson  or  persons,  an  aflSdavit,  or  solemn  affirmation  in  the  case  of  Qua- 
irs,  that  the  estate  and  effects  of  the  deceased,  for  or  in  respect  of  which 
the  probate  or  letters  of  administration  is  or  are  to  be  granted,  exclusive 
of  what  the  deceased  shall  have  been  possessed  of  or  entitled  to  as  a  trus- 
tee for  any  other  person  or  persons,  and  not  beneficially,  but  including 
the  leasehold  estates  for  years  of  the  deceased,  whether  absolute  or  deter* 
minable  on  lives,  if  any,  and  without  deducting  any  thing  on  account  of 
the  debts  due  and  owing  from  the  deceased,  are  under  the  value  of  a  cer- 
tain sum,  to  be  therein  specified,  to  the  best  of  the  deponent's  or  affirm- 
ant's knowledge,  information,  and  belief,  in  order  that  the  proper  and 
fall  stamp  duty  may  be  paid  on  such  probate  or  letters  of  administration; 
which  affidavit  or  affirmation  shall  be  made  before  the  surrogate,  or  other 
person  who  shall  administer  the  usual  oath  for  the  due  administration  of 
the  estate  and  effects  of  the  deceased. 

And  be  it  further  enacted,  That  every  such  affidavit  or  affirmation  shall 
be  exempt  from  stamp  duty,  and  shall  be  transmitted  to  the  Commis- 
sioners  of  Stamps,  together  with  the  copy  of  the^will,  or  extract  or  account 
of  the  letters  of  administration,  to  which  it  shall  relate^  by  the  registrar 
or  other  officer  of  the  Court,  whose  duty  it  shall  be  to  transmit  copies  of 
wills^  and  extracts  or  accounts  of  letters  of  administration,  to  the  said 
Commissioners,  for  the  better  collection  of  the  duties  on  legacies  and 
successions  to  personal  estate  upon  intestacy;  and  if  any  registrar,  or 
other  officer  whose  duty  it  shall  be,  shall  neglect  to  transmit  such  affidavit 
or  affirmation  to  tl)e  *said  Commissioners  of  Stamps,  as  here-  p  4^045  1 
by  directed,  every  person  so  offending  shall  forfeit  the  sum  >-  ^ 

of  50/. 

And  be  it  further  enacted,  That  from  and  after  the  passing  of  this  Act, 
where  any  person,  on  applying  ibr  the  probate  of  a  will  or  letters  of  ad- 
ministration, shall  have  estimated  the  estate  and  effects  of  the  deceased 
to  be  of  greater  value  than  the  same  shall  have  afterwards  proved  to  be, 
and  shall  in  consequence  have  paid  too  high  a  stamp  duty  thereon,  if  such 
person  shall  produce  the  probate  or  letters  of  administration  to  the  said 
Commissioners  of  Stamps,  within  six  calendar  months  after  the  true  va- 
lue of  the  estate  and  effects  shall  have  been  ascertained,  and  it  shall  be 
discovered  that  too  high  a  duty  was  first  paid  on  the  probate  or  letters  of 
administration,  and  shall  deliver  to  them  a  particular  inventory,  and  ac- 
count, and  valuation  of  the  estate  and  effects  of  the  deceased,  verified  by 
an  affidavit,  or  solemn  affirmation  in  the  case  of  Quakers,  and  if  it  should 
thereupon  satifactorily  appear  to  the  said  Commissioners,  that  a  greater 
stamp  duty  was  paid  on  the  probate  or  letters  of  administration  than  the 
law  required,  it  shall  be  lawful  for  the  said  Commissioners  to  cancel  and 
expunge  the  stamp  on  the  probate  or  letters  of  administration,  and  to 
sobstitute  another  stamp  for  denoting  the  duty  which  ought  to  have  been 
paid  thereon,  and  to  make  an  allowance  for  the  difference  between  them, 
as  in  the  cases  of  spoiled  stamps,  or,  if  the  difference  be  considerable,  to 
repay  the  same  in  money,  at  the  discretion  of  the  said  Commissioners, 

And  be  it  further  enacted.  That  from  and  after  the  passing  of  this  Act, 
where  any  person,  on  applying  for  the  probate  of  a  will,  or  letters  of  ad- 
ministration, shall  have  estimated  the  estate  and  effects  of  the  deceased 
to  be  of  less  value  than  the  same  shall  have  afterwards  proved  to  be,  and 
shall  in  consequence  have  paid  too  little  stamp  duty  thereon,  it  shall  be 
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lawful  for  the  said  Commissioners  of  Stamps,  on  delivery  to  them  of  an 
affidavit,  or  solemn  affirmation,  of  the  value  of  the  estate  and  effects  of 
r  *24fi  1  ^^^  deceased,  to  cause  the  probate  or  letters  of  'administra- 
I-  J  tion  to  be  duly  stamped,  on  payment  of  the  full  duty  which 

ought  to  have  been  originally  paid  thereon  in  respect  of  such  value,  and 
of  the  further  sum  or  penalty  payable  by  law  for  stamping  deeds  after  the 
execution  thereof,  without  any  deduction  or  allowance  of  the  8tan)p  duty 
orginally  paid  on  such  probate  or  letters  of  administration:  Provided  al- 
ways, that  if  the  application  shall  be  made  within  six  calender  months 
after  the  true  value  of  the  estate  and  e£fects  shall  be  ascertained,  and  it 
shall  be  discovered  that  too  little  duty  was  at  first  paid  on  the  probate  or 
letters  of  administration;  and  if  it  shall  appear  by  affidavit  or  solemn 
affirmation,  to  the  satisfaction  of  the  said  Commissioners,  that  such  duty 
was  paid  in  consequence  of  any  mistake  or  misapprehension,  or  of  its 
not  being  known  at  the  time  that  some  particular  part  of  the  estate  and 
effects  belonged  to  the  deceased,  and  without  any  intention  of  fraud,  or 
to  delay  the  payment  of  the  full  and  proper  duty;  then  it  shall  be  lawful 
for  the  said  Commissioners  to  remit  the  before  mentioned  penalty,  and  to 
cause  the  probate  or  letters  of  administration  to  be  duly  stamped,  on  pay- 
ment only  of  the  sum  which  shall  be  wanting -to  make  up  the  duty  which 
ought  to  have  been  at  first  paid  thereon. 

Provided  always,  and  be  it  further  enacted,  That  in  cases  of  letters  of 
administration,  on  which  too  little  stamp  duty  shall  have  been  paid  at 
first,  the  said  Commissioners  of  Stamps  shall  not  cause  the  same  to  be 
duly  stamped  in  the  manner  aforesaid,  until  the  administrator  shall  have 
given  such  security  to  the  Ecclesiastical  Court  or  Ordinary,  by  whom 
the  letters  of  administration  shall  have  been  granted,  as  ought  by  law  to 
have  been  given  on  the  granting  thereof,  in  case  the  full  value  of  the  es- 
tJlte  and  efiects  of  the  deceased  had  been  then  ascertained;  and  also  that 
the  said  Commissioners  of  Stamps  shall  yearly,  or  oftener,  transmit  an 
account  of  the  probates  and  letters  of  administration,  upon  which  the 
stamps  shall  have  been  rectified  in  pursuance  of  this  Act,  to  the  several 
Ecclesiastical  Courts  by  which  the  same  shall  have  been  granted,  to- 
gether with  Ijie  value  of  the  estate  and  efiects  of  the  deceased,  upon 
which  such  rectification  shall  have  proceeded. 

r  *247  1  *^^^  ^^  ^^  further  enacted.  That  where  too  little  duty 
'-  -I  shall  have  been  paid  on  any  probate  or  letters  of  adminis- 

tration, in  consequence  of  any  mistake  or  misapprehension,  or  of  its  not 
being  known  at  the  time  that  some  particular  part  of  the  estate  and  efiects 
belonged  to  the  deceased,  if  any  executor  or  administrator  acting  under 
such  probate  or  letters  of  administration,  shall  not,  within  six  calendar 
months  after  the  passing  of  this  Act,  or  after  the  discovery  of  the  mis- 
take or  misapprehension,  or  of  any  estate  or  efiects  not  known  at  the  time 
to  have  belonged  to  the  deceased,  apply  to  the  said  Commissioners  of 
Stamps,  and  pay  what  shall  be  wanting  to  make  up  the  duty  which  ought 
to  have  been  paid  at  first  on  such  probate  or  letters  of  administration,  he 
or  she  shall  forfeit  the  sum  of  100/.,  and  also  a  further  sum,  at  and  after 
the  rate  of  10/.  per  centum  on  the  amount  of  the  sum  wanting  to  make 
up  the  proper  duty. 

And  be  it  further  enacted.  That  from  and  after  the  expiration  of  three 
calendar  months  from  the  passing  of  this  Act,  it  shall  not  be  lawful  for 
any  Ecclesiastical  Court,  or  person,  to  call  in  and  revoke,  or  to  accept 
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the  surrender  of,  any  probate  or  letters  of  administration,  on  the  ground 
only  of  too  high  or  too  low  a  stamp  duty  having  been  paid  thereon,  as 
heretofore  hath  been  practised;  and  if  any  Ecclesiastical  Court,  or  per^ 
son,  shall  do  so,  the  Commissioners  of  Stamps  shall  not  make  any  al- 
lowance whatever  for  the  stamp  duty  on  the  probate  or  letters  of  adminis- 
tration which  shall  be  so  annulled. 

And  whereas  it  has  happened,  in  the  case  of  letters  of  administration 
on  which  the  proper  stamp  duty  hath  not  been  paid  at  first,  that  certain 
debts,  chattels  real,  or  other  effects,  due  or  belonging  to  the  deceased, 
have  been  found  to  be  of  such  great  value,  that  the  administrator  hath  not 
been  possessed  of  money  sufficient,  either  of  his  own  or  of  .  ^qaq  i 
the  ^deceased,  to  pay  the  requisite  stamp  duty,  in  order  to  ^  ^  ^  J 
render  such  letters  of  administration  available  for  the  recovery  thereof 
by  law;  and  whereas  the  like  may  occur  again,  and  it  may  also  happen 
that  executors,  or  persons  entitled  to  take  out  letters  of  administration, 
may,  before  obtaining  probate  of  the  will  or  letters  of  administration  of 
the  estate  and  efiects  of  the  deceased,  find  some  considerable  part  or  parts 
of  the  estate  and  effects  of  the  deceased  so  circumstanced  as  not  to  be 
immediately  got  possession  of,  and  may  not  have  money  sufficient,  either 
of  their  own  or  of  the  deceased,  to  pay  the  stamp  duty  on  the  probate  or 
letters  of  administration,  which  it  shall  be  necessary  to  obtain.  Be  it 
therefore  further  enacted.  That  from  and  after  the  passing  of  this  Act,  it 
shall  be  lawful  for  the  said  Commissioners  of  Stamps,  on  satisfactory 
proof  of  the  facts  by  affidavit  or  solemn  affirmation,  in  any  such  case  as 
aforesaid,  which  may  appear  to  them  to  require  relief,  to  cause  the  pro- 
bate or  letters  of  administration  to  be  duly  stamped,  for  denoting  the 
duty  payable  or  which  ought  originally  to  have  been  paid  thereon,  and  to 
give  credit  for  the  duty,  either  upon  payment  of  the  before  mentioned 
penalty,  or  without,  in  cases  of  probates  or  letters  of  administration  al- 
ready obtained,  and  upon  which  too  little  duty  shall  have  been  paid,  and 
either  with  or  without  allowance  of  the  stamp  duty  already  paid  thereon, 
as  the  case  may  require,  under  the  provisions  of  this  Act;  provided,  in 
all  such  cases  of  credit,  that  security  be  first  given  by  the  executors  or 
administrators,  together  with  two  or  more  sufficient  sureties,  to  be  ap- 
proved of  by  the  said  Commissioners,  by  a  bond  to  his  Majesty,  his 
heirs,  or  successors,  in  double  the  amount  of  the  duty,  for  the  due  and 
fill!  payment  of  the  sum  for  which  credit  shall  be  given,  within  six  ca- 
lendar months,  or  any  less  period,  and  of  the  interest  for  the  same,  at  the 
rate  of  10/.  per  centum  per  annum,  from  the  expiration  of  such  period 
until  payment  thereof,  in  case  of  any  default  of  payment  at  the  time  ap- 
pointed; and  such  probate  or  letters  of  administration  being  duly  stamped 
in  the  manner  aforesaid,  shall  be  as  T^alid  and  available  as  if  the  proper 
duty  had  been  at  first  paid  thereon,  and  the  same  had  been  stamped  ac- 
coidingly. 

•Provided  always,  and  be  it  further  enacted,  That  if  at  the  ^  •oaq  i 
expiration  of  the  time  to  be  allowed  for  the  payment  of  the  ■-  -* 

duty  on  such  probate  or  letters  of  administration,  it  shall  appear  to  the 
satisfaction  of  the  said  Commissioners,  that  the  executor  or  administrator, 
to  whom  such  credit  shall  be  given  as  aforesaid,  shall  not  have  recovered 
effects  of  the  deceased,  to  an  amount  sufficient  for  the  payment  of  the 
duty,  it  shall  be  lawful  for  the  said  Commissioners  to  give  such  further 

Vol-  vm. 
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time  for  the  payment  thereof,  and  upon  such  terms  and  conditions^  as 
they  shall  think  expedient 

Provided  also,  and  be  it  further  enacted,  That  the  probate  or  letters 
of  administration,  so  to  be  stamped  on  credit  as  aforesaid,  shall  be  de- 
posited with  the  said  Commissioners  of  Stamps,  and  shall  not  be  delivered 
up  to  the  executor  or  administrator  until  payment  of  the  duty,  together 
with  such  interest  as  aforesaid,  if  any  shall  become  due;  but  the  same 
shall  nevertheless  be  produced  in  evidence  by  some  officer  of  the  Com- 
missioners of  Stamps,  at  the  expense  of  the  executor  or  administrator,  as 
occasion  shall  require. 

And  be  it  further  enacted.  That  the  duty,  for  which  credit  shall  be 
given  as  aforesaid,  shall  be  a  debt  to  his  Majesty,  his  heirs,  or  successors, 
from  the  personal  estate  of  the  deceased,  and  shall  be  paid  in  preference 
to  and  before  any  other  debt  whatsoever  due  from  the  same  estate;  and  if 
an  executor  or  administrator  of  the  estate  of  the  deceased  shall  pay  any 
other  debt  in  preference  thereto,  he  or  she  shall  not  only  be  charged 
With  and  be  liable  to  pay  the  duty  out  of  his  or  her  own  estate,  but  shall 
also  forfeit  the  sum  of  500/. 

And  be  it  further  enacted.  That  if  before  payment  of  the  duty,  for 
which  credit  shall  be  given  in  any  such  case  as  aforesaid,  it  shall  become 
necessary  to  take  out  letters  of  administration  de  bonis  non  of  the  de- 
ceased, it  shall  also  be  lawful  for  the  said  Commissioners  to  cause  such 
r  *250  1  '^^^^  *^'  administration  ck  bonis  non  to  be  duly  stamped 
^  ^  with  the  particular  stamp  provided  to  be  used  on  letters  of 

administration  of  that  kind,  for  denoting  the  payment  of  the  duty,  in  re- 
spect of  the  effects  of  the  deceased,  on  some  prior  probate  or  letters  of 
administration  of  the  same  effects,  in  such  and  the  same  manner  as  if  the 
duty  had  been  actually  paid,  upon  having  the  letters  of  administration 
de  bonis  non  deposited  with  the  said  Commissioners,  and  upon  having 
such  farther  security  for  the  payment  of  the  duty  as  they  shall  think 
expedient,  and  such  letters  of  administration  shall  be  as  valid  and  availa- 
ble as  if  the  duty,  for  which  credit  shall  be  given,  had  been  paid. 

And  be  it  further  enacted,  in  regard  to  probate  of  wills  and  letters  of 
administration,  That  where  any  part  of  the  personal  estate,  which  the 
deceased  was  possessed  of  or  entitled  to,  shall  be  alleged  to  have  been 
trust  property,  if  the  person  or  persons  who  shall  be  required  to  make 
any  affidavit  or  affirmation  relating  thereto,  conformably  to  the  provi- 
sions of  the  Act  of  the  48th  year  of  his  Majesty's  reign  [s.  36, 37,]  shall 
reside  out  of  England,  such  affidavit  or  affirmation  shall  and  may  be 
made  by  any  person  duly  commissioned  to  take  affidavits  by  the  Court  of 
Session  or  Court  of  Exchequer  in  Scotland,  or  before  one  of  his  Ma- 
jesty's justices  of  the  peace  in  Scotland,  or  before  a  Master  in  Chancery, 
ordinary  or  extraordinary,  in  Ireland,  or  before  any  judge  or  civil  ma- 
gistrate of  any  other  country  or  place,  where  the  party  or  parties  shall 
happen  to  reside;  and  every  such  affidavit  or  affirmation  shall  be  as  ef- 
fectual, as  if  the  same  had  been  made  before  a  Master  in  Chancery  in 
England,  pursuant  to  the  directions  of  the  said  last  mentioned  Act 

Provided  always,  and  be  it  further  enacted.  That  where  it  shall  be 
proved  by  oath  or  proper  vouchers  to  the  satisfaction  of  the  said  Com- 
missioners of  Stamps,  that  an  executor  or  administrator  hath  paid  debts 
due  and  owing  from  the  deceased,  and  payable  by  law  out  of  his  or  her 
personal  or  moveable  estate,  to  such  an  amount  as  being  deducted  from 


f- 
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the  amount  or  value  of  the  estate  and  effects  of  the  deceased,  p   ^^^i     -i 
*for  or  in  respect  of  which  a  probate  or  letters  of  adminis-  ^  •' 

tration,  or  a  compensation  of  a  testament,  testamentary  or  dative,  shall 
have  been  granted  after  the  31st  day  of  August,  1815,  or  which  shall  be 
included  in  any  inventory  exhibited  and  recorded  in  a  Commissary 
Court  in  Scotland  as  the  law  requires,  after  that  day,  shall  reduce  the 
same  to  a  sum,  which,  if  it  had  been  the  whole  gross  amount  of  value  of 
such  estate  and  effects,  would  have  occasioned  a  less  stamp  duty  to  be 
paid  on  such  probate  or  letters  of  administration,  or  confirmation  or  in- 
ventory, than  shall  have  been  actually  paid  thereon,  under  and  by  virtue 
of  this  Act,  it  shall  be  lawful  for  the  said  Commissioners  to  return  the 
di&rence,  provided  the  same  shall  be  claimed  within  three  years  after 
the  date  of  such  probate  or  letters  of  administration  or  confirmation,  or 
the  recording  of  such  confirmation  as  aforesaid;  but  where^  by  reason  of 
any  proceeding  at  law  or  in  equity,  the  debts  due  from  the  deceased  shall 
not  have  been  ascertained  and  paid,  or  the  effects  of  the  deceased  shall 
not  have  been  recovered  and  made  available,  and  in  consequence  thereof 
the  executor  or  administrator  shall  be  prevented  from  claiming  such  re- 
turn of  duty  as  aforesaid  within  the  said  term  of  three  years,  it  shall  be 
lawful  for  the  Commissioners  of  the  Treasury  to  allow  such  further 
time  for  making  the  claim,  as  may  appear  to  them  to  be  reasonable  under 
the  circumstances  of  the  case. 


A  schedule  annexed  to  the  same  statute  contains  the  following  duties 
on  the  probates  of  wills  and  letters  of  administration. 


DTTTT. 

£.    s.     d. 


Probate  of  a  will,  and  letters  of  administration  with  a 
will  annexed,  to  be  granted  in  England;  where  the  estate 
and  effects,  for  or  in  respect  of  which  such  probate,  or  let- 
ters of  administration,  shall  be  granted,  exclusive  of  what 
the  deceased  shall  have  been  possessed  of  or  entitled  to  as 
a  trustee  for  any  other  person  or  persons,  and  not  bene- 
ficially, shall  be — 

Above  the  value  of  M20  and  under  the  value  of  ;6100  - 

Of  the  value  of         100  and  under  the  value  of     200  - 

200  -  -  300  - 

300  -  -  '           450  - 

450  -  -  600  - 

600  -  -  800  - 

800  -  -  1000  - 

1000  -  -  1500  - 

1500  -  -  2000  - 

2000  -  -  3000  - 

3000  -  -  4000  - 

4000  -  -  5000  - 

5000  -  -  6000  - 

6000  -  -  7000  - 

7000  -  -  8000  . 

8000  -  -  9000  - 


0 

10 

0 

2 

0 

0 

5 

0 

0 

8 

0 

0 

11 

0 

0 

15 

0 

0 

22 

0 

0 

30 

0 

0 

40 

0 

0 

50 

0 

0 

60 

0 

0 

80 

0 

0 

100 

0 

0 

120 

0 

0 

140 

0 

0 

160 

0 

0 

■ 
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£     9.     d. 

Of  the  yalue  of  ig9000  &  under  the  value  of  £10,000  -  180    0    0 

10,000             .             -             12,000  -  SOO     0     0 

12,000             -             -               14,000  .  220     0     0 

14,000             -             -              16,000  .  250     0     0 

-,       16,000             -             -              18,000  -  280     0     0 

18,000             -             .              20,000  -  310     0     0 

20,000             -             -              25,000  -  350     0     0 

25,000             -             -              30,000  .  400     0     0 

30,000             .             -              35,000  -  450    0     0 

35fi00             .         .    .              40,000  -  525     0     0 

40fi00             .             -             45,000  -  600     0     0 

45,000             .             -              50,000  -  675     0     0 

50,000             -             •              60,000  -  750     0     0 

60,000             .             -              70,000  -  900     0     0 

70,000             -             -              80,000  -  1050     0     0 

80,000             -             -              90,000  -  1200     0     0 

90,000             -             -            100,000  -  1350     0     0 

-  100,000             -             -            120,000  .  1500     0     0 
.      120,000             -             -            140,000  .  1800    0     0 

-  140,000             .             .            160,000  .  2100     0     0 
.      160,000             -             -            180,000  .  2400     0     0 

-  180,000             -             -            200,000  -  2700     0     0 

-  200,000             .             -           250,000  -  3000     0     0 

-  250,000             -             .            300,000  -  3750     0     0 
300,000             -             -            350,000  -  4500     0     0 

-  350,000             -             .            400,000  -  5250     0     0 

-  400,000             -             -            500,000  -  6000     0     0 
•      500,000             -             .            600,000  -  7500     0     0 

-  600,000             -             -            700,000  -  9000     0     0 

-  700,000             -             .            800,000  -  10,500     0     0 

-  800,000             -             .            900,000  -  12,000     0     0 

-  900,000             -             -         1,000,000  -  13,500     0     0 
- 1,000,000  and  upwards                  -           -  15,000    0    0 

Letters  of  administration,  without  a  will  annexed,  to 
be  granted  in  England;  where  the  estate  and  effects, 
for  or  in  respect  of  which  such  letters  of  administra- 
tion shall  be  granted,  exclusive  of  what  the  deceased 
shall  have  been  possessed  of  or  entitled  to  as  a  trustee  for 
any  other  person  or  persons,  and  not  beneficially,  shall 
be — 

Above  the  value  of  £20  and  under  the  value  of  £50  - 
Of  the  value  of  50  -  -  loo  - 

100  -  -  200  - 

200  -  -  300  - 

300  -  -  450  - 

450  .  -  600  - 

600  -  -  800  - 

800  -  -  1000  - 

1000  -  -  1500  * 


0 

10 

0 

1 

0 

0 

3 

0 

0 

8 

0 

0 

11 

0 

0 

15 

0 

0 

22 

0 

0 

30 

0 

0 

45 

0 

0 
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Above  the  value  of  £1500  and  under  the  value  of  dSSOOO 

• 

2000 

- 

- 

3000 

. 

3000 

- 

- 

4000 

. 

4000 

- 

- 

5000 

- 

5000 

- 

. 

6000 

• 

6000 

* 

- 

7000 

• 

7000 

a» 

- 

8000 

- 

8000 

- 

-. 

9000 

- 

9000 

- 

- 

10,000 

* 

10,000 

- 

- 

12,000 

- 

12,000 

- 

- 

14,000 

- 

14,000 

- 

• 

16,000 

• 

16,000 

- 

- 

18,000 

. 

18,000 

- 

- 

20,000 

- 

20,000 

- 

«• 

25,000 

- 

25,000 

- 

- 

30,000 

- 

30,000 

- 

- 

35,000 

• 

35,000 

. 

- 

40,000 

40,000 

- 

- 

45,000 

- 

45,000 

- 

- 

50,000 

. 

50,000 

- 

- 

60,000 

• 

60,000 

. 

- 

70,000 

- 

70,000 

- 

- 

80,000 

- 

80,000 

- 

- 

90,000 

- 

90,000 

• 

m 

100,000 

- 

100,000 

- 

- 

120,000 

- 

120,000 

- 

- 

140,000 

- 

140,000 

- 

- 

160,000 

- 

160,000 

- 

- 

180,000 

. 

180,000 

• 

- 

200,000 

. 

200,000 

- 

- 

250,000 

. 

250,000 

- 

- 

300,000 

• 

300,000 

- 

- 

350,000 

« 

350,000 

• 

- 

400,000 

• 

400,000 

. 

- 

500,000 

. 

500,000 

- 

- 

600,000 

. 

600,000 

- 

- 

700,000 

• 

700,000 

* 

- 

800,000 

. 

800,000 

- 

- 

900,000 

- 

900,000 

- 

- 

1,000,000 

£ 

s. 

d. 

60 

0 

0 

75 

0 

0 

90 

0 

0 

120 

0 

0 

150 

0 

0 

180 

0 

0 

210 

0 

0 

240 

0 

0 

270 

0 

0 

300 

0 

0 

330 

0 

0 

375 

0 

0 

420 

0 

0 

465 

0 

0 

525 

0 

0 

600 

0 

0 

675 

0 

0 

78^ 

0 

0 

900 

0 

0 

1010 

0 

0 

1125 

0 

0 

1350 

0 

0 

1575 

0 

0 

1800 

0 

0 

2025 

0 

0 

2250 

0 

0 

2700 

0 

0 

3150 

0 

0 

3600 

0 

0 

4050 

0 

0 

4500 

0 

0 

5625 

0 

0 

6750 

0 

0 

7875 

0 

0 

9000 

0 

0 

11,250 

0 

0 

13,500 

0 

0 

15,750 

0 

0 

18,000 

0 

0 

20,250 

0 

0 

22,500 

0 

Q 

1,000,000  and  upwards  ^ 

In  a  late  caae,  where  a  testator,  who  was  an  English  subject,  and  resi- 
dent in  England,  died  possessed  of  oertoin  rentes,  or  sum  ^  ^^^^  ^ 
•of  money,  which  was  part  of  the  public  debt  of  France,  it  ^ 
was  decided  that  this  property  in  a  foreign  country  was  not  liable  to  the 
probate  duty,  although  the  executor  sold  it,  and  brought  the  produce  into 
Eogland.(a) 

(a)  Attorney  General  v.  Dimond,  1  Crompt  A  Jenr.  856, 1  Tyrwh.  a43, 

Q  2 


170  RAM  ON  A86ETS}  BEBTS  AND  INClTMBRANCEk 


SECTION  11. 

OF  AN  INVENTORY. 

Tbe  4th  flection  of  the  statute  21  Henry  VIIL,  c.  5,  requires  an  exe- 
cutor or  administrator  to  make  a  true  and  perfect  inventory  of  '<  all  the 
goodS;  chattels,  wares^  merchandises,  as  well  moveable  as  not  moveable, 
whatsoever,"  that  were  of  the  person  deceased;  one  part  of  which  inven- 
tory  is  directed  to  be  delivered  to  the  bishop,  ordinary,  or  other  person, 
having  power  to  take  probate  of  testaments,  and  tbe  other  part  to  remain 
with  the  executor  or  administrator.  The  5th  section  of  the  same  statute 
provides,  <<  that  if  the  person  so  deceased  will,  by  his  testament  or  last 
will,  any  lands,  tenements,  or  hereditaments,  to  be  sold,  the  money 
thereof  coming,  nor  the  profits  of  the  said  lands  for  any  time  to  be  taken, 
shall  not  be  accounted  as  any  of  the  goods  or  chattels  of  the  person  de- 
ceased." 

On  ^  inventory.  Sir  John  Nicholl  observes,  "  The  Canons  require  an 
inventory  to  be  exhibited,  even  before  probate  is  granted;  and  this  was  the 
old  practice  of  this  Court  [Prerogative  Court  of  Canterbury];  and,  in- 
deed, is  still  the  practice  in  some  country  jurisdictions.  The  statute  21 
Henry  VIII. ,  Ci  5,  s.  4,  requires  executors  and  administrators  to  exhibit 
inventories,  as  part  of  their  duty,  without  any  proceedings  to  call  upon 
them  to  do  so.  The  modern  practice,  however,  is  certainly  not  to  render 
an  account,  unless  it  shall  be  called  for;  but  the  executor  must  remember, 
that  he  has  bound  himself  by  his  oath  to  render  a  just  account,  when  he 
r  *2''6  1  ^^  ^^  '^^  required.  The  Court  may,  and  in  *some  instances 
■-  ^  -'  does,  for  the  protection  and  security  of  the  parties  interested, 
require  ex  officio  that  an  inventory  shall  be  exhibited;  and  though  the 
Court  does  not  exact  this  in  all  cases,  still  it  always  will,  where  a  party, 
having  an  interest  in  the  property,  applies  for  iL"(5) 


t    *257   ]  *CHAPTER  XIX. 

OP  FUNERAL  AND  TESTAMENTARY  EXPENSES. 

Immediately  on  the  death  of  a  testator,  the  first  duty  which  arises, 
and  which  is  owing,  at  least  to  society, (a)  if  not  to  the  deceased  himself, 
is  to  cause  the  body  to  be  buried.  (6)    And  this  duty  is  so  nuich  acknow- 

(6)  Pbiliipi  ▼.  BigneU,  1  Phillim.   240.  Monuoii,iK  319;  BrogdeoT.  Brawn,  ib.  836. 

See  elflo  2  Add.  236.    Late  cues  on  en  in«  Generally  on  an  inrentoiy,  eee  Swinb.  pait  6, 

▼entoiy  are,  Butler  ▼.  Butler,  2  Phillim.  87;  sections  6, 7,  8, 9, 10;  Wentw.  Off.  Ex.  ch.  4 ; 

Reeves  v,  Freeling,  lb.  56;  Barclay  v.  Mar-  God.  Orph.  Leg.  part  2,  cb.  21;     4  Bum*a 

sball,  ib.  188;    Griffiths  ▼.  Bennett,  ib.  364;  Eccl.  L.  tit.  Wills,  s.  5,  7tb  ed.  p.  294.    And 

Kenny  ▼.  Jackson,   I  Hagg.  106;  Pitt^  r.  forafonn  of  aninTeatory,see  4Biirn's  Ecd. 

Woodham,  ib.  247;  Williams'  case,  3  Hagg.  L.  7Ui  ed.  p.  491. 

217;  Ritchie  v.  Rees,  1  Add.  144;  Gale  v.  (a)  Wentw.  Off.  Ex.  ch.   12";  3  Y.    & 

Luttrell,  2  Add.  234;  Paul  ▼.  Nettlefoid,  ib.  Jerv.  34, 36. 

237;    Hunter  v.  Bym,  ib.  311;   Telford  ▼.  (6)  3  Inst  202 ;  3  Y.  d^  Jerr.  34,  36. 
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ledged  by  the  law^  that  it  appears  a  person,  who  so  far  administers  the 
estate  of  the  deceased,  as  to  cause  hun  to  be  buried,  does  not  by  this  act 
make  himself  an  executor  de  son  tort,(c)  <<  Giving  directions  for  the 
funeral,'^  says  Sir  R.  P.  Arden,  <<  is  only  an  act  of  charity*  and  will  not 
make  a  man  executor.  God  forbid  it  should;  for  then  the  deceased  could 
not  be  bwied  by  any  one,  from  the  apprehension  of  being  involved  as 
executor/'(  J)  Before  any  person,  as  an  executor  named  in  the  will,  or 
other  party,  has  taken  on  himself  the  administration  of  the  testator's  es- 
tate, singular  as  the  circumstance  may  appear,  it  is,  perhaps,  down  to  the 
present  day  undecided,  who  the  person  is,  on  whom  the  legal  (as  distin- 
guished from  any  filial,  parental,  or  other  moral)  duty  falls,  to  cause  the 
body  to  be  buried.(e)  Where  there  is  a  will,  although  any  one  has  so 
far  power  to  cause  the  interment  of  the  body,  that  he  will  not,  by  exer- 
cising this  power,  make  himself  an  executor  de  son  tort^  yet  it  appears 
that  ^  until  something  is  *done  upon  the  will,  no  one  has  ^  _^^  ^ 
authority  even  to  bury."(/)    But  after  the  executor  has  ta-  L  J 

ken  on  himself  the  administration  of  the  testator's  estate,  and,  by  greater 
reason,  therefore,  after  he  has  proved  the  will,  it  seems  that  the  law 
throws  on  him  the  obligation  to  bury  the  testator.(^) 

The  law  authorizes  an  executor  to  defray  a  certain  expense,  attendant 
on  the  burying  of  the  deceased,  before  he  pays  the  cost  of  proving  the 
will;(A)  and,  as  the  expense  of  proving  the  will  is  payable  before  debts 
owing  by  the  testator,(»)  the  law  empowers  the  executor  to  pay  a  certain 
expense  for  the  funeral,  before  he  discharges  any  debt  owing  by  the 
deceased, (j)  even  if  it  be  a  debt  due  to  the  Crown.  (A) 

When  an  executor  has  paid  the  expense  of  his  testator's  funeral,  and 
after  this  payment,  and  the  cost  of  proving  the  will,  there  is  a  deficiency 
of  assets  to  satisfy  the  testator's  debts,  then,  as  against  creditors,  the  sum 
which,  by  a  Court  of  Law,  is  allowed  to  the  executor,  on  account  of  the 
funeral  expenses,  seems  to  have  been  difierent  at  difierent  periods.  (/)  In 
one  case,  it  appears  150/1  was  charged  for  the  testator's  funeral,  <<  out  of 
which.  Holt  said,  at  least  140/.  ought  to  be  deducted,  for  10/.  is  enough 
to  be  allowed  for  the  funeral  of  one  in  debt"  And  in  the  same  case  it 
is  added,  ^<  Longueville  said,  that  Baron  Powell,  in  his  circuit,  would  al- 

(c)  Bro.  Abr.  tit  Adnwiiatrators,  pi.  6;  (h)  Doct.  6l  St  Dial.  2  ch.  10,  ed.  1709, 
S  ihfer,  166  b.;  Keilw.  63  a.;  11  Yin.  Abr.  p.  164;  Bro.  Abr.  tit  Executors,  pi.  172;  3 
207,  pi.  24 ;  2  Bl.  Com.  607.  Inst  202  ;    Wentw.  OS.  Ex.  ch.  12 ;    2  Bl. 

(d)  Harrison  ▼.  Rowley,  4  Ve«.  216.  Com.  508, 61 1. 

(e)  Generally  speaking,  a  husband  ia  nn-  (i)  Wentw.  Off.  £x.  ch.  12 ;  2  BL  Com. 
dar  a  "atrict  legal  necessity"  of  barying  his  611 ;  4  Bum's  Eccl.  L.  348. 

wife.     (Jenkins  ▼.  Tucker,  1  H.  Bl.  90.)  (j)  Doct  &  St  Dial.  2,  ch.  10;  Bro.  Abr. 

And  prol>ably,  in  general  cases,  this  duty  falls  tit  Executort^  pt  172 ;  3  Inst  202 ;   8  Co. 

eo  him,  notwidistanding  the  wife  is  poaseas-  136 ;  Fleta,  lib.  2,  cap.  67,  ed.  1686,  p.  126; 

sd  of  an  estate  to  her  aepurate  nse ;  although,  1  Rol.  Abr.  926,  8.  pU  1 ;  Wentw.  Off.  Ex. 

in  partiealar  instances,  be  may  have  the  right  ch.  12;    11  Vin.  Abr.300,  8.  a.  pL  1;    3 

toUirow  her  funeral  expenses  on  that  estate.  Campb.  299;  2  Bl.  Com.  608,  611;  Atkins 

(Bertie   ▼.  Lord  Chesterfield,   9  Mod.  31 ;  r.  Hill,  Cowp.  284,  288. 

Poole  ▼.  Harrington,  Toth.  tit  Feme  Covert,  {k)  Wentw.  OS,  Ex.  ch.  12 ;  2  Bl.  Com. 

ed.  1820,  p.  97;  Gregory  t,  Lockyer,  6  Madd.  611 ;  The  King  ▼.  Wade,  6  Price,  621,  627. 

90.)  On  a  father's  duty  to  bury  his  daughter.  See  Harcock  v.  Wrenham,  1  Brownl.  &  G. 

see  1  H.  Bl.  93.  76. 

(/)  Georges  r.  Georges,  18  Ves.296.  </)  3  Atk.  119;   Bull.  N.  P.  143;  Smith 

(g)  3  Atk.  1 19;  3  Campb.  299 ;  3  Y.  &  y.  Davis,  2  Selw.  N.  P.  8th  ed.  780  n. 

Jerv.  36,  38;  Shepp.  Touchst  476;   2  Bl. 

Com.  606. 
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low  but  eleven  shillings  and  sixpence  in  the  like  case,  which,  he  said,  was 
all  the  necessary  charge. ''(tti)  And  in  Shelley's  case,  Holt,  C.  J.,  ap- 
r  *259  1  P^^^'  ^^  ^*^®  held,  "  That  for  strictness,  *no  funeral  ex- 
■*  -^  penses  are  allowable  against  a  creditor,  except  for  the  coffin, 

ringing  the  bell,  parson,  clerk,  and  bearers'  fees;  but  not  for  pall  or  orna- 
ments, "(n)  In  the  King  v.  Wade,  Richards,  C.  B.,  said,  "No  doubt 
funeral  expenses  are  to  be  preferred,  even  to  a  debt  due  to  the  Crown;  but 
we  ought  to  know  from  the  plea,  what  those  expenses  were,  and  to  be 
able  to  judge  whether  they  were  reasonable  and  necessary.'' (o)  According 
to  a  late  case,  Hancock  v.  Podmore,  "  The  rule,  as  against  a  creditor,  is, 
that  no  more  shall  be  allowed  for  a  funeral  than  is  necessary.  In  con- 
sidering what  is  necessary,  regard  must  undoubtedly  be  had  to  the  degree 
and  condition  in  life  of  the  party.''  And  in  the  same  case,  where  an  ac* 
tion  was  brought  by  a  bond  creditor  against  the  executrix  of  a  person, 
who  had  been  a  captain  in  the  army,  and  at  the  time  of  his  death  was  on 
half-pay,  and  the  executrix  had  paid  79/.  for  funeral  expenses,  the  Court 
of  King's  Bench  decided,  <<that  79/.  is  a  larger  sum  than  ought  to  beal^ 
lowed,  as  against  a  creditor,  for  the  funeral  of  a  person  in  the  deeree  and 
condition  of  life  of  this  testator."  And  the  Court  appears  to  nave  ex- 
pressed an  opinion,  that,  in  the  particular  case,  20/.  only  ought  to  be 
allowed,  (jt?) 

In  Offley  v.  Offley,  a  cause  that  occurred  in  a  Court  of  Equity,  and 
which^  it  appears,  «  came  on  amicably,"  "  there  had  been  600L  laid  out 
in  Mr.  O.'s  funeral,  which  the  Court  decreed  should  be  a  debt  to  affect 
the  trust  estate;  Mr.  0.  being  a  man  of  a  great  estate  and  reputation  in 
his  country,  and  being  buried  there;  but  if  he  had  been  buried  else- 
where, it  seemed  his  funeral  might  have  been  more  private,  and  the 
Court  would  not  have  allowed  so  much."(9)  ^^8  v.  Punter,  which  also 
came  before  a  Court  of  Equity,  is  thus  reported, — *<  Upon  exceptions  to 
a  Master's  report  for  not  allowing  60/.  for  the  testator's  funeral.  Lord 
Chancellor  [Hardwicke] — "  At  law,  where  a  person  dies  insolvent,  the 
rule  is,  that  no  more  shall  be  allowed  for  a  funeral  than  is  necessary ;  at  first, 

r    *260    1  ^^^y  ^^^''  ^^^"  ^^*'  ^^^  at  last,  10/.   1  have  often  thought  it  a 
*-  -^  hard  *rule,  even  at  law,  as  an  executor  is  obliged  to  bury  his 

testator,  before  he  can  possibly  know  whether  his  assets  are  sufficient  to 
pay  his  debts.  But  this  Court  is  not  bound  down  by  such  strict  rules;  espe- 
cially where  a  testator  leaves  great  sums  in  legacies,  which  is  a  reasona- 
ble ground  for  an  executor  to  believe  the. estate  is  solvent  As  this  is  the 
case  here,  I  am  of  opinion  that  60/.  is  not  too  much  for  the  funeral  ex- 
pense, especially  as  the  testator  had  directed  his  corpse  should  be  buried 
at  a  church  thirty  miles  from  the  place  of  his  death;  and,  besides,  there 
is  still  another  estate  to  be  sold,  so  that  it  is  not  clear  that  tl^ere  will  be 
any  deficiency;  and,  on  these  circumstances,  his  Lordship  alloived  the 
exception  to  the  Master's  report."(r)  In  Stacpoole  v.  Stacpoole,  an 
administrator  expended  1200/.,  or,  as  it  appears  in  another  place,  1237/., 
in  the  intestate's  funeral;  and  two  of  the  next  of  kin  seem  to  have  been 
concerned  in  these  expenses,  for  the  purpose  of  gaining  some  beoefit  by 


(m)  Anon.  Gomberb.  342.  iP)  ^  Barn.  &  AdoL  SSO. 

(n)  1  Salk.  296,  Gas.  T.  Holt,  305.  (g)  Prec  Ch.  27. 

(o)  6  Price,  621,  627.  (r)  3  Atk.  119. 
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it  as  tradesmen.    But  the  Master  and  the  Court  thought  that  SOO/.  was  a 
8u£Bcient  sum  for  Ihe  funeral,  and  the  Court  so  decided.(5) 

Where  creditors  were  not  concerned,  there  has  been  at  law  recovered 
for  funeral  expenses,  in  one  case,  270/.,  (/)  and  in  another  instance,  140L 
15s.(u) 

When  there  is  a  deficiency  of  assets  to  pay  the  testator's  debts,  an  exe- 
eator,  who  has,  in  payment  of  the  funeral  expenses,  exceeded  the  sum, 
which,  as  against  creditors,  a  Court  of  Law  will,  in  the  particular  case, 
allow  him,  is  guilty  of  a  devastavit,  and  he  must  pay  the  excess  out  of 
his  own  pocket  (v) 

An  action  may,  in  some  cases,  be  sustained  against  an  executor,  on  his 
implied  promise  to  pay  the  funeral  expense  of  his  testator.  In  Tugwell 
V.  Heyman,  executors  were  held  to  be  liable  for  such  expense,  on  their 
implied  promise  to  pay  it;  the  circumstances  of  the  case  being,  that  the 
defendants,  the  executors,  had  given  no  orders  whatever  to  the  plaintiff, 
or  to  any  one  else,  to  furnish  the  funeral,  which,  it  was  allowed,  was 
conducted  in  a  *manner  suitable  to  the  testator's  degree  and  .  ^togi  i 
eircoinstances;  the  plaintiiT's  charge  was  fair  and  reasonable,  1-  ^ 

and  the  defendants  had  sufficient  assets  to  pay  it(w)  A  similar  action 
was  sustained  against  an  executor,  on  his  implied  promise,  in  Rogers  v. 
Price,  where  the  circumstances  were, that  there  was  no  evidence  to  shew 
the  plaintiff,  the  undertaker,  acted  upon  the  credit  of  any  other  person; 
the  funeral  was,  it  was  admitted,  suitable  to  the  degree  of  the  deceased, 
a  funeral  such  as  in  ordinary  eases  would  be  required;  and  the  executor 
possessed  assets  sufficient  to  defray  the  plaintiff's  demand.(:r)  On  counsel 
stating,  in  Hancock  v.  Podmore,  that  <'an  executor  is  liable  for  the  ex- 
penses of  a  decent  funeral,  even  though  the  testator  be  buried  without 
the  authority  of  his  executor,"  Bailey,  J.,  interposed,  and  said,  **  only 
where  the  funeral  is  suitable,  and  the  executor  has  assets  in  his  haods."(^) 

Johnson  v.  Baker  was  an  action  of  assumpsit  for  goods  sold.  The  de- 
fendant was  executor  of  W.,  and  the  demand  was  for  mourning  furnished 
to  the  widow  and  family  of  the  defendant's  testator.  It  was  urged  for 
the  plaintiff,  that  this  demand  might  come  under  the  description  of  fune- 
ral expenses,  which  an  executor  was  bound  to  pay.  Best,  C.  J.,  was  of 
opinion,  that  it  was  not  a  funeral  expense,  and  that  the  executor  could 
not  claim  against  the  estate,  if  compelled  to  pay.(z) 

Before  an  executor  discharges  any  debt  owing  by  his  testator,  the 
law  authorises  him  to  pay  the  cost  of  proving  the  will,  (a)  And  it  ap- 
pears that  under  the  plea  of  plene  administravit  to  an  action  of  as- 
iumpsitj  an  administrator  may  prove  the  expenses  of  administration, 
namely,  the  proetor's  bill  for  taking  out  letters  of  administration,  and 
shew  that  he  has  retained  money  to  that  amount.(i) 

(«)  4  Dow  P.  C.  309, 214,  227.  the  luft  nota  Mem  to  be  at  ▼ariance  with  Uie 

(I)  Bertie  v.  Loid  Chesteifield,  9  Mod.  opinion  of  Holt,  C.  J.,  in  Anon.  12   Mod. 

31.  256,  Cas.  T.  Holt,  309. 

(«)  Jenkine  t.  Toeker,  1  H.  BL  90,  94,  (if)  1  Barn.  &,  Adol.  262. 

IL  (x)  2  Caning.  &  P.  207. 

(v)  Shepp.  Toochet  476;    2  Bl.  Com.  (a)  Wentw.  Off!  Ex.  ch.  12;  2  61.  Com. 

M8.  611  i  4  Bum's  Bed.  L.  348 ;  1  8im.  &  St. 

(w)  3  Campb.  298.  461 ;  Hancock  v.  Podmore,  1  Barn  &  Adol, 

(x)  3  Y.  St  Jerr.  28.    The  ram  recoTcred  260. 

WW  302.     8ee  Arlot  v.  Charohland,  cited  (6)  Gillies  v.  Smither,  2  Stark.  528.     On 

IL  32y  37,  38.    The  authorities  in  this  and  retaining  to  pay  the  expense  of  probate  of 
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r  •Qfi^  1  *^^  ^  c^se,  where  a  testator  provided  a  particular  fund  to 
I-  -I  pay  debts,  funeral  and  testamentary  expenses,  and  the  will 

occasioned  a  suit  in  equity,  Sir  J.  Leach  decided,  that  the  costs  of  the 
suit  were  not  payable  out  of  that  fund,  the  expression  <<  testamentary 
expenses"  being  confined  to  the  usual  charges  of  probate,  &c.;  and  that 
the  costs  must  therefore  be  paid  out  of  the  residuary  estate.(e) 


[    *263    ]  »CHAPTER  XX. 


OP  RETAINER  BY  EXECUTOR,  HEIR  AND  DEVISEE. 


Sect.  I.  0/  Retainer  by  Executor. 

II.  Of  Retainer  by  Heir  or  Devisee. 


SECTION  I. 

OF  RETAINER  BT  EXECUTOR. 

An  executor,  to  whom  his  testator  dies  indebted,  is  entitled  to  pay 
himself  in  preference  to  all  other  creditors,  whose  debts  are  of  equal  de- 
gree with,  or  of  lesser  degree  than,  his  own.  (a)  To  this  end  he  may- 
retain  legal  assets,  as  leaseholds  for  years, (6)  or  chattels  personal,  to  sat- 
isfy the  whole  of  his  own  greater,(c)  or  equal  debt;(<i)  and  therefore 

B  will,  or  other  coit  of  administration,  see  natic  dmring  the  lunacy,  Franks  ▼.  Cooper, 

Jenk.  Cent.  C.  4,  Ca.  88,  and   Anon.  Mos.  4  Ves.  768.    Of  retainer  in  eases  of  princd- 

928  ;  and  on  retaining  to  pay  funeral  expen-  pal  and  surety,  see  Anon.  Godb.  149,  Ca. 

sea,  see  Anon.  Mos.  328,  and   the  King  v.  194,  11  Yin.  Abr.  263,  265;  Anon.  11  Vin. 

Wade,  6  Price,  621.  Abr.  266,   pi.  9;  Sprignall  v.   Delawne,  2 

(e)  Brown  v.  Groombridge,  4  Madd.  496.  Vem.  36  ;  Silk  v.  Prime,  1  Dick.  384,  385 ; 

(a)  10  Mod.  496,  497.  Bathurst  ▼.  De  la  Zouch,  2  Dick.  460.     Of 

(6)  Shelley  v.  Sackvile,  And.  24,  Mo.  2,  pleadings  in  retainer,  see  2  RoL  Abr.  684» 

Ca.  3,  Benh  11,  Ca.  8  $  Baker  v.  Berisford,  pi.  8;  11  Vin.  Abr.  266,  tit  Execatois.  M. 

1  Lev.  154,  1  Keb.  285.  a.  2;   Warner    v.    Wainsford,   Hob.   127; 

(c)  Williamson  V.Norwich,  1  Rol.   Abr.  Wainfordv.  Warner,  1   Brownl.  &  G.  80; 

923 ;  Whitehead  ▼.  Sampson,  1  Freem.  265.  Fox  ▼.  Andrew,  1  Brownl.  &  G.  52 ;  Cayct- 

(</)  20  Hen.  VII.  5 ;  KeUw.  63  a.;  1  Rol.  ly  v.  Ellison.  Tw  Jones,  23 ;  Baker  ▼.  B«ri». 

Abr.  922,  L.  1 ;  1  Salk.  304  ;  11  Mod.  40,  ford,  1  Lev.  154  ;  Page  v.  Denton,  1   Yentr. 

41;  Willes,  188;  3  Bam.  &  C.  322;  3  Bl.  364;   Atkinson  v.  Rawson,  1    Mod.    208  » 

Com.  18  ;  Woodward  V.  Lord  Darcy,  Plowd.  Prince  v.  Rowson,  2  Mod.  51  ;  Marriott  ▼. 

184  ;  Bright  v.  Woodwatd,  1  Yern.  3rd  ed.  Thompson,  Willes,  186 ;  Picaid  t.  Brown* 

369,  n.     An  administrator  also  may  reuin,  6  Durn.  &  E.  550 ;  Harry  ▼.  Jones,  4  Prioe» 

1  Rol.  Abr.  922,  L.;  Charlton  v.  Low,  3  P.  89 ;  Thompson  v.  Thompson,  9  Price,  464. 

W.  328,  331 ;  W*ant  v.  Swayne,  Willes,  That  an  executor  or  administrator  may  either 

185 ;  and  although  he  be  administrator  du-  plead  his  right  to  retain,  or  give  it  in  evL-. 

rante  minore  «tate^  Roskelley  v.  Godolphin,  denoe  under  the  plea  plene  adminiftravit^ 

T.  Raym.  483;   Briers  v.   Goddard,  Hob.  see  Bull  v.  Fankester,  Winch,  19;  Bond  v« 

250 ;  4  Yes.  764 ;  or  administrator  de  bottia  Green,  1  Brownl.  &  G.  75,  Godb.  216 ;  HtOQ^^ 

nonto  the  debtor.  Weeks  v.  Gore,  8  P.  W.  house    t.  Ilford,  Com.  145;  Anon. 

184,  n.;  or  administrator  for  the  use  of  a  iu-  Cent  C.  4,  Ca.  88  ;  Plomer  t.  M^whtnt^^ 
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against  judgment,  bond,  or  simple  ^contract  creditors^  his  ^    ^^fu 
owD  debts  by  judgment;(e)  against  bond  or  simple  contract  I*  J 

creditors,  his  own  debts  by  bond;(/)  against  a  creditor  for  rent,  his  own 
debt  by  bond;(^)  and  against  simple  contract  creditors,  his  own  debts  by 
simple  contract(A)  This  privilege  is  allowed  him  in  equity,(t)  as  well 
as  at  law.     The  principle  is,  that  the  executor  cannot  sue  himself,  (j) 

In  Woodward  y.  Lord  Darcy,  the  Court  of  Common  Pleas  expressed 
an  opinion,  that  an  executor,  to  whom  his  testator  is  indebted  by  bond, 
in  which  the  heir  is  bound,  cannot  retain  *goods  for  part  of  ^  ^  ^-  ^ 
his  debt,  and  for  the  rest  have  an  action  against  the  heir;  for  ^  -I 

he  cannot  apportion  his  debt;  but  he  ought  to  retain  goods  for  the  whole, 
or  hare  an  action  for  the  whole  against  the  heir.*'(Ar)  Where,  however, 
the  assets  are  insufficient  to  pay  his  whole  debt,  he  may  retain  all  of 
them  in  part  satisfaction  of  it(/)  A  learned  writer  states,  that  in  Hop* 
kinson  y.  Leech,  7  May,  1819,  Sir  J.  Leach,  Y.  C,  was  of  opinion,  that 
an  executor  may  retain  a  debt,  although  it  be  more  than  six  years  old^ 
but  that  his  Honor  directed  the  opmion  of  a  Court  of  Law  to  be 
taken.(m) 

The  privilege,  which  an  executor  enjoys  to  retain  for  his  own  debts, 
is  confined  to  debts  of  greater  degree  than,  or  of  equal  degree  with, 
those  of  other  creditors,(n)  and  does  not  extend  to  entitle  the  executor 
to  retain  for  his  own  debt  against  a  creditor,  whose  debt  is  of  hieher  de- 
gree than  that  of  the  executor.(o)    And  therefore  he  cannot  for  his  own 

Burr.  1380;  Lotne  ▼.  Casey,  2  W.  Bl.  al  eiUte  of  the  nid  Samoel  Lowe  to  make  Mt- 

965 ;  GUliea  v.  Smither,  2  Stark.  629.   That  is&etioa  for  whatshall  be  found  due  to  her  for 

an  ezBcotor  may  not,  to  the  prejudice  of  le-  her  laid  legacy  and  interest*  preferrable  to 

gateea,  retain  aesets  in  ditcharge  of  his  own  any  other  creditor  hy  limple  contract,  but 

legacy,  but  must  abate  in  proportion,  see  not  in  prejudice  to  any  creditor  of  a  superior 

Butler  t.  Wallis,  2  Freem.  134 ;  Fretwell  ▼.  nature."     Reg.  B.  1734,  A.  294. 

Stacy,  2  Vem.  434 ;  Attorney  General  t.  (t)  1  P.  W.  296 ;   Oockroft  v.  Black,  2 

Robins,  2  P.  W.  25;  Heron  v.  Heron,  2  Atk.  P.  W.  298 ;  Robinson  t.  Gumming,  2  Atk. 

171.    Generally  on  retainer  of  asseti,  see  1  409.     And  a  personal  representatiTo  execn- 

Bol.  Abr.  922,  L.,  923,  M.,  11  Yin.  Abr.  tor  or  administrator,  may  retain  after  a  de- 

261— 267»  269—271,  3  DanT.  Abr.  385 —  cree  for  an  account  in  a  creditor's  suit,  and 

9S7.  also  out  of  assets  come  to  his  hands  after 

{ej  Vanghan  V.  Browne,  2  Stra.  1106,  such  decree.    Nunn  v.  Barlow,  1  Sim.  dk 

(/)  Cof^ooft  V.  Black,  2  P.  W.  298  ;  St  688. 

ICamoll  ▼.  Thompson,  Willes,  186.  (j)  Plowd.  185;  Willes,  188;  3  Burr. 

(^)  Gage,  or  Gaget,  ▼.  Acton,  1  Salk.  325,  1384  ;  2  W.  BI.  Rep.  968  ;  8  BI.  Com.  18. 

1  Ld.  Rayra.  615,  Com.  67;  Stonehouse  t.  Chapman  v.  Turner,  11  Yin.  Abr.  72,  2  Eq. 

IHbrd,  Com.  145.  Gas.  Abr.  426.    On  the  doctrine,  that  by 

(A)   1  Yentr.  199;  Yaugh.  97;  Bathurst's  operation  of  law,  the  property  of  the  testa- 
ease,  2  Yentr.  40 ;  Sleddall  ▼.  Bowerbank,  1  tor's  goods  is  altered,  and  vested  in  the  exe- 
BoL  Abr.  923, 11  Yin.  Abr.  262  ;  Charlton  cutoras  bis  own  proper  goods  in  satisfaction 
▼.Low,  3  P.  W.  331.    From  the  report  of  of  his  debt,  see  Plowd.   185  a.;  1  Anders. 
Ihe  last  case.  It  might  perhaps  be  inferred,  24,  Ca.  50 ;  3  Bulstr.  7  ;  1  Rol.  Rep.  129  ; 
diat  the  administratrix  was  allowed  to  be  Bro.  Abr.  tit  Executors,  pi.    116;   Afaon. 
paid  befere  other  simple  contract  creditors,  Keilw.  58  a.,  Ca.  2,  61  b.,  Ca.  2,  63  a.,  64 
out  of  the  produce  of  thOvreal  estate  decreed  a. ;  Jenk.  Cent  C.  4,  Ca.  88  ;  Wentw.  OS, 
to  be  sold  for  the  satisftiction  of  debts.    By  Ex.  ch.  2,  14  th  ed.  p.  77. 
the  decree  her  preference  in  payment  is  con-  (Jb)  Plowd.  185  a.     See  also  Wentw.  Off. 
fined  to  the  intestate's  personal  estate.    The  Ex.  ch.  2, 14th  ed.  p.  78. 
waida  are — **  And  so  for  as  it  shall  appear  (/)  Stonehouse  ▼.  Ilford,  Com.  145  ;  Rob- 
that  the  said  Samuel  Lowe  reoeitred  assets  of  inson  v.  Gumming,  2  Atk.  411. 
tke  said  Henry  Lowe  for  the  payment  of  the  (m)  1  Madd.  Prin.  Sc  Pr.  of  Ch  583. 
sud  legacy,  the    said  defendant,   Susanna  (n)  1  Salk.  326  ;  1  Ld.  Raym.  615,  516 ; 
Lowe,  ie  to  be  considered  as  a  creditor  of  the  1  P.  W.  296 ;  3  P.  W.  331 ;   Willes,  188 ; 
and  Samoel  Lowe  by  simple  contract ;  and  is  3  Burr.  1384 ;  3  Yes.  Sc  B .  197. 
Is  be  at  liberty  to  retain  sufficient  of  the  person-  («}  1  Ld.  Raym.  616  ;  3  BL  Com.  19. 
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bond  debt  retain  against  a  creditor  by  judgment  at  lB.w,(p)  or  decree 
in  equity,(y)  or  for  his  own  simple  contract  debt  against  a  creditor  by 
bond.(r) 

If  an  executor  pays  out  of  his  own  money  debts  of  the  testator^  he  may, 
to  reimburse  himself,  retain  assets  to  the  amount  of  that  payment(^) 
1  -^"^  *^*  retainer  he  may  make,  if,  instead  of  paying  •the 
L  ^^"  J  debt,  he  gives  his  bond  to  pay  it.(/)  Also  an  executor  may, 
it  should  seem,  retain  in  satisfaction  of  a  debt  owing  to  his  wife.(tt)  If 
there  are  two  executors,  and  one  of  them  with  his  own  money  pays  debts 
of  the  testator,  he  may  to  the  amount  so  paid  retain  against  his  co-execu- 
tor.(t;)  But  if  a  testator  dies  indebted  to  his  executor,  it  may  perhaps 
be  stated,  that,  if  at  law  he  may  retain  against  his  co-executor,  who  is  a 
creditor  in  equal  degree,(u;)  yet  probably  he  cannot  do  this  in  equity, 
where,  it  should  seem,  both  debts  are  to  be  discharged  in  proportion  .(x) 
It  is  decided,  that  if  two  bond  creditors  take  joint  letters  of  administra- 
tion, one  of  them  cannot  in  equity  retain  against  the  other;  but  the  re- 
tainer of  the  one  administrator  is  there  considered  as  the  retainer  of  the 
other,  and  most  enure  for  their  mutual  benefit,  in  the  discharge  of  the 
debts  of  both  in  proportion.(y) 

He  who  is  executor  of  an  executor,  and  who  is  also  the  executor  of 
the  first  testator,  may  retain  such  first  testator's  assets  in  satisfaction  of  a 
debt,  by  such  first  testator  owing  either  to  this  executor  personally,  or  to 
him  as  the  executor  of  his  own  immediate  testator.  A.  the  executor  of 
B.,  executor  of  C,  may,  if  A.  is  executor  of  C,  retain  C.'s  assets  in  sat- 
isfaction of  a  debt  owing  by  C.  to  A.;  and  in  satisfastion  of  a  debt  owing 
by  C.  to  B.(^^  But  A.,  the  executor  of  B.,  executor  of  C,  has  not  ca- 
pacity to  retam  C/s  assets  in  satisfaction  of  a  debt  owing  by  C.  to  ''B. , 
if  A.  is  not  also  the  executor  of  C. ;  which  he  may  not  be;  as  if  a  co-ex- 
ecutor of  the  will  of  C.  survived  B.(a)    If  A.  is  indebted  to  B.  by  bond^ 


(p)  Burnet  V.  Holden,  T.  Raym.  210, 1  88;  U  Yin.  Abr.  263;  Anon.  1  Djer,  2  a^ 

Lev.  277, 2  Keb.  549;  Thomason,  or  Thomp-  pi.  3  ;  Adod.  Keilw.  58  a.,  Ca.  2,  61  b.,  C*. 

0OD,  V.  Woods,  3  Lev.  218,  3  Salk.  65.  2.     See  alao  Yelv.  178. 

(7)  Stasby    ▼.   PoweU,  1  Freem,  333;  (t)  Martin  v.  Whipper,  Cro.  Eliz.   114; 

where,  in  ed.  1742,  the  eenee  reqoiree  tbe  Stampe  v.  Hutchini,  Cro.  Eliz.  120^  1  Leon. 

word  not  to  be  supplied.  Ill,  Mo.  260,  1  Dyer,  2  a.,  pL  3,  n.;  Brien 

(r)  Musson  v.   May,  3  Yes.  &  B.  194.  ▼.  Goddard,  Hob.  250 ;  Anon.  Gouldsb.  79» 

(«)  Plowd.  186 ;  1  Rol.  Rep.  129 ;  1  Rol  Ca.  15. 

Abr.  923,  M.  2  ;    Bro.  Abr.  tit.   Executors,  (u)  Atkinson  ▼.   Rawaoo,  1  Mod.  208 ; 

116  ;  Keilw.  64  a. ;  Jenk.  Cent   C.  4,  Ca.  Prince  v.  Rowson,  2  Mod.  51 ;  Brien  ▼.  God- 

88  ;  Willea,  188  ;  4  Dum.  dc  £.  640  ;  Anon,  dard.  Hob.  250. 

2  Dyer,  2  a.,    pi.  3;  Langston  v.  Dive,  cited  (0)  1  Rol.  Abr.  923,  L,  9. 

Plowd.  186  ;  Cleydon,  or  Claydon,  v.  Spen-  (w)  37  H.  YI.  30,  pi.  11 ;  20  H.  YH.  5, 

sar,  Mo.  2,  Benl.  11  ed.   1689 ;  Sbelley  v.  pi.  14  ;  Keilw.  63  a.;  1  Rol.  Abr.  923,  L.  pL 

Sackvile,  1  And.  24,  Mo.  2,  Ca.  3,  Benl.  U,  10  ;  11  Yin.  Abr.  72,  262,  pi.  10;  2  £q. 

ed.  1689,  Ca.  8  ;  Anon,  20  H.  YIL,  cited  Cas.  Abr.  426 ;  3  BL  Com.  19. 

Keilw.  59  b.;  Baker  v.  Berisford,    1  Lev.  (j:)  1 1  Yin.  Abr.  262,  pi.  10;3BLCoin. 

154.    On  an  executor's  claim  to  interest  on  19. 

his  own  money,  laid  out  by  him  in  payment  (y)  Chapman  v.    Turner,   1 1  Yin.   Abr. 

of  the  testator's  debts,  see  Macarte  v.  Gibson,  72,  2  Eq.  Cas.  Abr.  426, 450,  in  marg.*  andL 

Sel.  Ca.  Ch.  50.     On  an  executor's  redeem-  464  in  marg.,  9  Mod.  5th  ed.268. 

ingoutofhis  own  money  property  pledged  (z)  Hopton  v.  Dryden,  Prec.  Ch.  180,  2 

by  his  testator,  and  the  executor's  right  to  Eq.  Cas.  Abr.  450 ;  Thomson  v.  Grmnt,    1 

retain  it,  see  Bro.  Abr.  tit  Administ.  51,  tit.  Russ.  540,  n.;  Cock  v.  Cross,  2  Lev.  73. 

Executors,  179;   1  Rol.  Abr.  923,  M.  1 ;  2  (a)  Hopton  v.  Diyden,  Prec  Oh.  180,  U 

Rol.  Abr.  684,  pi.  7 ;  Jenk.  Cent.  C.  4,  Ca.  Eq.  Cas.  Abr.  450. 
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and  B.  makes  C.  his  executor;  and  A.  also  makes  C.  his  executor^  then 
C.  may  retain  the  assets  of  A.  in  satisfaction  *of  the  debt  ow-  ^    ^ 
ingby  A.  to  C,  as  the  executor  of  B.(*)     If  A.  is  indebted  >-  J 

to  B.  and  to  C.  by  several  bonds,  and  dies,  and  D.  takes  administration, 
and  afterwards  B.  makes  D.  his  executor,  and  dies,  D.  may  retain  assets 
which  he  has  as  administrator  to  A.,  to  satisfy  the  debt  due  to  him  as  ex- 
ecutor to  B.(c)  If  A.,  indebted  by  one  bond  to  B.,  and  by  another  bond 
to  C,  dies,  leaving  C.  and  D.  his  executors;  and  D.  renounces;  and  C, 
buries  the  testator,  and  intermeddles  with  his  personal  estate,  but  dies 
before  he  has  proved  the  will,  and  before  he  has  expressly  declared  whe- 
ther he  would  or  would  not  retain  for  his  debt,  and  makes  E.  his  execu- 
tor; it  was,  in  Croft  v.  Pyke,  left  undecided,  whether  as  C.  had  the 
power  of  retaining  out  of  the  assets,  so  the  same  being  in  his  hands  it 
amounted  to  a  retainer,  and  consequently  whether  C.'s  bond  ought  to  be 
allowed  in  the  account  before  the  bond  of  B.(c?)  On  the  subject  of  elec- 
tion to  retain,  the  following  case  of  Weeks  v.  Gore  had  occurred  some 
years  previously  to  the  one  last  mentioned.  A.  lent  money  on  bond  to 
B.,  who  dying  intestate,  C.  took  out  administration  to  him;  after  which 
C.  dying,  A  took  out  administi^tion  de  bonis  non^  fyc,  to  B.  and  it  was 
determined  that  A.  might,  out  of  the  assets  of  B.,  retain  for  such  bond 
debt  contracted  before  he  took  our  administration.  And  though  A.  hap- 
pened to  die  before  he  had  made  any  election  in  what  particular  effects  he 
would  have  the  property  altered,  yet  the  Court  said,  it  must  be  presumed 
he  would  elect  to  have  his  own  debt  paid  first;  and,  this  being  presumed, 
there  would  remain  no  difficulty  as  to  altering  the  property;  for  as  the 
executors  of  A.  were  to  account  for  the  assets  of  B.,  they  must  on  the 
account,  deduct  the  amount  of  the  money  lent  by  A.  to  B.(e) 

An  administratrix  has  been  held  to  be  entitled  to  retain,  in  satisfaction 
of  a  debt  created  by  a  bond,  which,  before  her  marriage,  was  by  her  hus- 
band given  to  herself,  and  made  on  condition  to  'leave  to  ^    ^^^ 
her  1000/.  if  she  survived  him.r/)     There  are  also  several  L  J 

cases^  wherein  an  executrix  has  oeen  allowed  to  retain  assets,  in  satisfao 
tion  of  a  debt  payable  under  a  bond  given  to  a  trustee  to  secure  to  her 
the  payment  of  that  money.  These  cases  partake  of  the  nature  of  the 
one  last  mentioned;  with  this  difference,  that  here  the  bond  is  not  given 
to  the  wife  herself,  but  to  a  trustee  for  her;  one  instance  being  where  the 
condition  of  the  bond  was  to  pay,(^)  and  others  to  leave,(A)  to  her  a  cer- 
tain sum  of  money.  And  where  before  marriage  a  husband  covenanted 
with  a  trustee  that,  in  case  the  wife  survived  him,  his  executors  or  admi- 
nistrators should  pay  to  the  trustee  400/.,  in  trust  for  the  wife,  and  the 
husband  died  in  the  lifetime  of  the  wife,  and  she  took  out  administration; 
it  was  determined  she  was  entitled  to  retain  in  satisfaction  of  that  sum, 

(6)  FxyerT.  Crildridge,  Hob.  10.  237.    Tliat  such  a  bond  made  to  the  wife 

{e)  Burnet  ▼.  Dixei  1  Rol.  Abr.  923, 11  henelf  is  valid,  see,  iarther,  Milbourn  v.  £w- 

Vm.  Ahr.  261.  art,  5  Durn.  &  E.  381. 

(rf)  3  P.  W.  180.  ig)  Roskelley  ▼.  Godolphin,  T.  Raym. 

Xe)  Weeks  t.  Goto,  3  P.  W.    184,  n.  483.  2  Show.  403 ;  Boekellet  v.  Godolphin, 

See  also  on  the  election  of  an  execator  or  ad-  8.  C,  Skinn.  214,  cited  Willes,  188. 

min]stratortoretain,Bnrdetv.Pix,2Brownl.  (A)  Cockroft  v.    Black,  2  P.   W.  298; 

AG.  50.  Marriott  ▼.   Thompson,   Willes,  186.     8ee 

(/)  Cbge,  or  Cage,  v.  Acton,   1   Salk.  also  Hodgkin  v.  Blackman,  Cas.  T.  Finch, 

325,  1  Ld.  Raym.  515,  Com.  67;  Acton  ▼.  232,  and  Britton  ▼.  Batthunt,  8  Lev.  113. 
Peiioe!»  or  Acton,  2  Vem.  480,  Prec.  Ch. 

Vol.  Via— R 
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and  might  give  the  covenant  in  evidence  under  the  plea  pkne  adminu- 
travit,  (i)  And  in  Loane  v.  Casey,  a  similar  case,  a  nexecutrix  was  held 
to  be  entitled  to  retain  assets  to  satisfy  damages  for  a  breach  of  covenant, 
by  the  husband  entered  into  with  a  trustee  tor  the  wife  to  leave  her  all 
his  personal  estate,  and  200/.  a-year  for  life  out  of  his  real  estates.(j) 
And  here  De  Grey,  C.  J.,  said,  <*  Whenever  an  executrix  has  a  right  to 
a  sum  of  money,  whether  it  be  strictly  a  debt  to  herself,  or  nominally  to 
another,  she  may  retain  it.''  And  he  mentioned  that  <<  in  a  case  before 
Eyre,  C.  J.,  a  widow  executrix  was  allowed  to  retain  the  money,  with 
which  she  had  paid  off  a  mortgage  on  her  jointure,  the  husband  having 
covenanted  it  to  be  free  from  incumbrances;  this  being  a  satisfaction  for 
his  breach  of  covenant.''(A;)     And  on  an  executor's  right  to  retain  for 

*oAQ  1  ^^^^S^9  Blackstone,  J.,  said,  <<  Damages  that  *are  in  their 
[  ^69  J  Q^^m.g  arbitrary,  cannot  be  retained,  l^cause,  till  judgment, 
no  man  can  foretell  their  amount  Such  are  damages  founded  upon  torts. 
But  where  damages  arise  from  the  breach  of  a  pecuniary  contract,  there 
is  a  certain  measure  for  them,  and  such  damages  may  well  be  retained. 
The  remedy  for  a  note  of  hand  carrying  interest  is  only  in  damages;  but 
will  any  one  say  this  shall  not  be  retained?  The  jury  here  have  ascer- 
tained the  damages  sufficiently,  by  finding  that  the  arrears  of  the  annuity 
already  accrued  are  more  than  the  value  of  both  the  real  and  personsd 
assets* "(/} 

<'  An  executor  may  retain  his  own  debt,  or  the  debt  of  his  trustee."(9n) 
He  may  also  retain  in  satisfaction  of  a  debt  due  to  himself  as  trustee.(n) 
And  as  an  administrator  may  retain  to  satisfy  a  debt  payable  under  a  bond 
given  to  a  trustee  to  secure  to  him,  the  administrator,  the  payment  of 
that  money  ;(o)  so  if  the  trustee  is  himself  administrator,  he  may  retain 
in  satisfaction  of  the  money  to  be  paid;  as  in  the  case  of  Plumer  v. 
Marchant,  where,  before  marriage,  the  husband  covenanted  with  trustees, 
that  his  executors  or  administrators  should,  within  six  months  after  his 
death,  pay  700/.  to  the  trustees,  upon  certain  trusts  for  the  benefit  of  the 
wife  and  the  children  of  the  marriage.  The  husband  died  intestate,  and 
one  of  the  trustees  took  out  administration.  And  on  an  action  brought 
by  a  bond  creditor,  it  was  decided  that  the  administrator  might  retain,- 
and  give  the  covenant  made  with  him  in  evidence  under  the  pleap/ene 
administravit.(p)  In  Thompson  v.  Thompson,  a  husband,  before  mar- 
riage, covenanted  with  trustees,  that  the  heirs,  executors,  or  administra- 
tors of  the  husband,  in  case  the  wife  survived  him,  should  pay  to  the 
wife  for  her  life,  an  annuity  of  20/. ;  or  that  the  heirs,  executors,  or  ad- 
ministrators of  the  husband  should  pay  to  the  trustees,  within 
months  after  the  death  of  the  husband,  400/.  And  it  was  by  the  same 
deed  declared  and  agreed,  that  such  400/.,  in  case  the  same  should  be 
r  *270  1  P^^^'  should  be  and  remain  vested  in  the  ^trustees.  Here 
L  -'it  was  determined,  that  the  wife,  who  survived,  and  took 

out  administration  to,  her  husband,  was  not  entitled  to  retain  in  satisfac- 
tion of  the  400/. ;  and  on  the  ground,  it  should  seem,  that  the  intent  of 

(»)  Hany  t.  Joobb,  4  Price,  89.    See,  (m)  1  Sim.  dc8t.461.    Bee  9  Price,  477. 

iikewlee,  Bowerbank  t.  Monteiro,  4  Taunt  (n)  Mavor  ▼.  Davenport,  2  Sim.  227. 

844.  (o)  MarrioU  ▼.  Thompson,  WiUei^  186 ; 

I  J)  2  W.  BL  966.  Franks  v.  Cooper,  4  Ves.  768. 

Ik)  Ibid.  967.  (p)3  Burr.   1380;   Hany  ▼.  Jonea,  4 

(/)  2  W.  BL  968.  Priee,  89. 
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the  coyenant  was,  that  the  annuity  only  ahould  be  paid  to  the  wife^  and 
not  the  principal  or  corpus^  which  it  was  meant  should  be  paid  to  and  re- 
main T^ted  in  the  trustees.  (7) 

An  executor  de  son  tartj  or  of  his  own  wrong,  appears  to  be  one,  who 
wrongfully  intermeddles  with  the  personal  estate  of  a  person  deceased; 
in  the  case  of  a  will,  before  the  executor  proves  it,  or  administers;  and  in 
the  ease  of  an  intestacy,  before  administration  is  granted.  And  an  exe*- 
cutor  of  his  own  wrong  may  also  be  one,  who,  after  probate  or  adminis* 
tration  by  an  executor,  claims  to  be  executor,  and  intermeddles  or  admi- 
nisters expressly  in  that  character.(r)  To  this  description  of  executor, 
and  who  does  not  afterwards  legalise  his  own  wrong  by  obtaining  letters 
of  administration,  the  right  to  retain  is  not  allowed.(^)  The  encourage- 
ment, which  a  power  of  this  kind  would  give  to  such  wrongful  executor- 
ships, is  a  manifest  reason  not  to  extend  the  privilege  to  them.  An  exe- 
cutor of  his  own  wrong  cannot  retain  even  a  debt  of  greater  degree  ow- 
ing to  himself;  a  point  that  was  expressly  decided  in  Coulter's  case;(/) 
and  there  the  *Court  said,  that  <<  an  executor  of  his  own  ^  y^-.  - 
wrong  should  not  retain,  for  from  thence  would  ensue  great  ^  J 

inconvenience  and  confusion:  for  every  creditor  (and  cniefly  when  the 
goods  of  the  deceased  are  not  sufficient  to  satisfy  all  the  creditors)  would 
contend  to  make  himself  executor  of  his  own  wrong,  to  the  intent  to  satis- 
fy himself  by  retainer,  by  which  others  would  be  barred.''(«)  And  the 
same  point  is  decided  by  the  modern  case,  Curtis  v.  Vernon,  where  the 
executor  was  not  permitted  to  retain,  although  he  pleaded  the  rightful 
administratrix's  assent  to  his  retainer  in  satisfaction  of  his  debt.(t;) 

When  an  action  is  brought  against  an  executor  of  his  own  wrong,  and 
he  afterwards  procures  letters  of  administration  to  be  granted  to  him, 
whereby  he  legalises  his  wrong,  he  is  entitled  to  plead  his  lawful  right 
to  retain.  And  in  some  cases,  even  after  plea  put  in,  he  may  plead  such 
right  by  plea/7U2>  darrein  continuance,  (w) 

The  Court  of  Chancery  has  said,  "  a  Court  of  Equity  will  never  as- 
sist a  retainer;"(ar)  and  that  <^  the  rule  of  this  Court  in  cases  of  retainer 
is,  unless  the  party  can  shew  a  legal  right  to  retain,  we  never  give  it  him; 

(q)  9  Price,  464.  (a"S  Whipper^s  case,  1  Dyer,  8  a.,  Ca.  3, 

(r)  Read's  case,  6  Co.  33  b. ;  Stokes  y.  n. ;  Alexander  y.  Lamb,  1   Brownl.  dc  O. 

Porter,  2  Dyer,  166  b. ;  Anon.  1  Salk.  313.  103;  West  v.  Lane,  ib.  104;  Bond  v.  Green 

1  Dnro.  &  E.  100, 697  ;  2  HI.  Com.  607.  Godb.  217.— Yely.  188,  Carth.  104, 1  Y.  & 

On  Acts  which  may  make  a  person  an  exe-  J.  415.    See  also  Atkinson  y.  Rawson,  1 

eutor  of  his  own  wrongs  see,  farther,  stat  43  Mod.  208 ;  Prince  y.  Rowson,  2  Mod.  61. 

Elix.  c.  8;  1  Rol.  Abr.  918,  919  ;  Com.  Dig.  (t)  Coalter's  case,  or  Coulter  y.  Ireland, 

tit  Administrator,  C;  Stokes  y.  Porter,  2  5  Co.  30,  Mo.  627,  1  Rol.  Abr.  922,  L.  4f 

Dyer*  166  b.,  1  Anders.  U  ;   Anon.  Dalis.  Ireland  y.  Goolter.S.  C.»  CrcEliz.  630. 

94 ;  Laory  y.  Aldred,  2  Brnwnl.  dc  G.  183 ;  (u)  6  Co.  30  b. 

Kitchin  y.  Dixson,  or  Dixon,  Gouldsb.  116,  (v)  3  Dam.  dc  E.  687;  Vernon  y.  Car- 

Ifoy,  69 1  Anon.  Noy,  69  ;  Palmer  y.  Lith-  tis,  S.  C.,2  Hen.  Bl.  18. 

flriand,  Noy,  86  ;  Ayre  y.  Ayre,  1  Ch.  Cas.  (w)  WiUiamson  y.  Norwich,  Style.  337, 

33:  Anon.  1  Salk.  813,  Cas  T.  Holt,  44 ;  1  Rol.  Abr.  923;  Vaughan  y.  Browne,  Andr. 

Anon.  7  Mod.  31 ;  Padgety.Prieet,  2  Dam.  328,  2   Stra.   1106.    And  see  Kenrick  y. 

dt  E.  97;  Edwards  y.  Harben,  ib.    587;  Surges,  Mo.    126;   Pyne  y.  Woolland,  2 

Moontford  y.  Gibson, 4  East,  441,  1  Smith,  Ventr.  179  {Baker  y.Beresford,  1  Keb.  285, 

129 ;  FMiings  y.  Jarrat,  1  Bspin.  335 ;  Hall  1  Sid.  76 ;  and  Curtis  y.  Vernon,  3  Dam. 

y.  Elliot,  1  Peake,  86,  3rd  ed.  119 ;  Cottia  y.  dt  E.  687 ;  audiorities  which  appear  to  con- 

Aldrich,  1  Stttk.  87, 4  M.  &  8. 176 ;  Hooper  tmdict  Whitehead y.  Sampwm,  1  Freem.  266. 

V.  Sammersety  Wigfatw«  16.    See  also  Ver*  See/arther,Watsony.HaniM»,l  Freem. 633. 

BalTacaseyCUyt.  116.  («)  Free.  Ch.  181. 
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iiJl!.f*"»*®^  ^  ^^  "»''*'  ^  n«^«'-  t«ke  it  from  him:'Y«)  "he  who 
S  TaV"  *•"  "T?:' '"  «»"'*3^-"W  From  these  roSit  s^mT  tJ 
no  Jlowi  to'L^"  ^  be  accordingly  determined,  that  an  eiecutor  is 
iW  mL^  I«  •;  ^'»^^t^^«> «  of  h"  debt,  property  whieh  at  law 

l»™r  i^P*^  It,  and  which  in  a  Court  of  Equity  is  distributeble 
rcSfl:!!;^'*"^*^"*^'  "^"^f^^  °^  ^^^^^  equiU^kL^tshe  may,  it 
*t  of  S(  )  *""*  *°  '**^'"y  •"'"  P^POrtio-^^We  part  payd,le 
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Of  BSTAINSR  Vr  HEIB  OR  0ETI8EK. 


Where  an  heir  by  bond  or  judgment  is  a  creditor,  Qusre,  if  he 
anaji  not  retain;  the  reason  being  the  same  in  the  case  of  an  heir  as  it  is 
oi  an  executor,  for  neither  can  sue  himself."(i)    To  this  question  it  may 
oe  answered,  that  clearly  an  heir  at  hw,  who  is  a  specialty  creditor  of 
Ais  ancestor,  may,  by  the  common  law,  retain  legal  assets  descended 
^inst  other  creditors  of  equal  or  lower  degree;(c)  and  may  plead  this 
"  »    'V  **'*'**"  brought  against  him,  as  by  a  bond  creditor  of  his  an- 
***""■•  W    The  same  right  of  retainer  is  allowed  in  a  Court  of  Equi- 
V-{e)    But  in  a  suit,  where,  among  the  specialty  debts  of  the  ancestor, 
was  a  large  sum  due  on  bond  to  the  heir  and  another  person,  as  execu- 
tors of  the  obligee;  under  the  circumstances  of  the  case,  a  Court  of  Equi- 
ty  would  not  permit  the  heir  to  retain  in  satisfaction  of  this  debt:  he  did 
not  by  his  answer  claim  to  retain;  and  having  at  a  late  stage  of  the  pro- 
ceeding set  up  this  claim,  the  Court  said,  retainer  could  not  at  that  stase 
Be  aUowed.(/)    Loomes  v.  Stotherd  decides,  that  when  a  husband  de- 
rises  all  his  real  estate  to  his  wife,  she  may,  against  specialty  creditors 
to  /."®  *®»'«t'"",  retain  that  estate  in  satisfaction  of  a  debt  due  from  him 
nf  ^^  *™8tee8  of  his  marriage  setUement,  upon  a  bond  for  securing  a  sum 
nn,^f    /l"""  *^®  ^°^^^  o^*''«  ''evisee  and  her  children.     This  is  the 
^^Lt  ''?,*'  '"**' '°  **>^  judgment,  Sir  John  Leach  observed  on 

mon^L**"*!?"^'  ""  ^^"  •"  <"»  t'^at  in  tbe  particular  case.  «  At  com- 
rdertr;:S.i!L'^'^°""r'*^"/<>^  fa"  o'^n  sj«cialty  debt:  so  a  devisee, 

may  retain  ??«'"!J'l?»^*  V'*  .*""*  "Kfa*  "  ''"  *«'•     ^n  executor 
ay  retain  his  own  debt,  or  the  debt  of  his  trustee;  and  therefore  a  devi- 

r  '^^S  ]  ;ee  may  retain  for  his  own  specialty  debt,  or  the  debt  of  his 
ceased  creditor  h«L  ""l=  "  '"®  devisee  be  also  the  executor  of  a  de- 
debt  of  h?s  Sto?  Tuf  ?K  T'^  *■"  ^''  "^'^  ^^^"^  "-"^   '^"t  fo--  *e 

'-wr,    Hat  the  devisee  cannot  retain  his  debt  in  priority 

(»)  11  Vin.  Abr.  73  ■  a  v^    r>        .  i 

(<)  Ibid.  (e)  1  Sim.  &  St.  Ml. 
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to  the  costs  of  the  suit;  becaate  the  costs  of  the  sait  are  to  be  considered 
as  expenses  in  sdministeriDg  the  estate,  stnd  are  the  first  charge  upon  an  es- 
tate whether  administered  in  or  out  of  Court  Bat  if  a  devbee  states  in 
his  answer,  that  his  right  of  retainer  will  exceed  the  sssets,  after  such 
notice  the  plaintiff  may  be  considered  as  proceeding  at  the  peril  of 
costs. ''(^) 

A  person  devised  his  estate  to  trustees  (whom  he  also  made  executors,) 
and  their  heirs,  to  be  sold  for  payment  of  his  debts.  The  trustees  re- 
fused to  act,  and  the  creditors  brought  a  bill  for  a  sale.  A  question  made 
was, «  whether  the  heir  at  law,  who  was  bound  in  several  bonds  with  his 
father,  by  way  of  security,  might  not  retain.  But  it  was  adjudged  that 
he  could  not,  but  only  come  in  for  a  rateable  share  with  the  other  credi- 
tors.''(A) 

In  Shetelworth  v.  Neville,  which  was  an  action  of  debt  on  two  bonds 
made  by  the  defendant's  father,  the  defendant  pleaded  that  he  had  not 
any  lands  or  tenements  by  descent  from  his  father,  except  a  certain  met- 
soagB  and  a  windmill;  and  which  messuage  and  windmill  he  pleaded 
were  liable  *'  to  the  payment  and  satisfaction  of  a  certain  sum  of  100/. 
laid  out  and  expended  by  the  defendant,  since  the  death  of  his  father,  for, 
in^  and  about  the  repairing  of  the  said  windmill,  with  the  i^>purtenances, 
over  and  beyond  the  amount  of  the  rent,  issues,  and  profits  thereof 
To  this  plea  there  was  a  general  demurrer,  and  iudgment  was  given  for 
the  plaintiff  Ashhurst,  J.,  held  the  plea  to  be  bad,  on  the  grounds,  be- 
sides the  novelty  of  the  plea,  that  it  did  not  state  the  repairs  were  neces- 
nry ;  that  it  did  not  allege  that  the  defendant  had  no  notice  of  the  plain- 
tiff's demand,  before  the  repaii*s  were  made;  that  an  heir  at  law,  till  the 
possession  is  recovered  against  him,  is  entitled  to  the  rents  and  profits, 
and  in  the  meantime  he  may  have  received  more  than,  sufiieient  to  pay 
tor  the  repairs.  Buller,  J.,  decided  the  plea  was  bad,  on  the  single 
ground,  that  it  did  not  state  the  repairs  were  necessary  .(t) 


•CHAPTER  XXI.  [    *274    ] 

OP  THE  ORDER  IN  WHICH  THE  DEBTS  OP  A  PERSON  DECEASED  ARE 

PAYABLE  OUT  OP  HIS  LEGAL  ASSETS. 

Op  assets,  some  are  called  legaly  and  others  equitable,  assets.  With 
the  former  the  Courts  of  Law  and  of  Equity  pay  certain  debts  in  a  par- 
ticular order:  with  the  latter  a  Court  of  Equity  pays  certain  creditors 
equally,  without  regard  to  the  order  observed  in  distributing  legal  as- 

set&(a) 

When  an  executor  or  administrator  is  possessed  of  le^l  assets,  it  is  his 
duty  to  pay  out  of  them,  first,  a  certain  expense  for  the  funeral  of  the  de- 
ceased; secondly,  the  duty  payable  on  the  probate  of  the  will  or  letters  of 
administration,  and  certain  other  testamentary  expenses:  and,  thirdly,  be- 
fiire  he  pays  any  other  debt  owing  by  the  deceased,  he  is  bound  to  dis- 


te)  1  Sim.  &  St.  468.  (a)  Plunket  y.  Pemon,  a  Atk.  390 ;  Silk 

h)  Chambers  t.  Harvest,  Mos.  1%^  ▼.  Piime.  1    Bro.  C.  C.   138,  d.    See  also 

i)  1  Dam.  &  E.  45i.  Cliaplcr  XXVa  of  the  piMeat  TretiiM. 
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if  he  can  shew  a  legal  right,  we  nerer  take  it  from  him;''(y)  "  he  who 
cannot  retain  in  law  cannot  in  equity  ."(z)  From  these  rules  it  seems  to 
follow,  and  it  appears  to  be  accordingly  determined,  that  an  executor  is 
not  allowed  to  retain,  for  the  whole  of  his  debt,  property  which  at  law 
is  not  assets  to  pay  it,  and  which  in  a  Court  of  Equity  is  distributable 
amongst  creditors  equally;  although  of  such  equitable  assets  he  may,  it 
should  seem,  retain  sufficient  to  satisfy  his  proportionable  part  payable 
out  of  them  .(a) 


[    •272     ]  •SECTION  11. 

OV  RETAINXR  BY  HEIR  OR  DEVISEE. 

<<  Where  an  heir  by  bond  or  judgment  is  a  creditor,  QuasrCy  if  he 
shall  not  retain;  the  reason  being  the  same  in  the  case  of  an  heir  as  it  is 
of  an  executor,  for  neither  can  sue  himself."(6)  To  this  question  it  may 
be  answered,  that  clearly  an  heir  at  law,  who  is  a  specialty  creditor  of 
his  ancestor,  may,  by  the  common  law,  retain  legal  assets  descended 
against  other  creditors  of  equal  or  lower  degree  ;(c)  and  may  plead  this 
right  in  an  action  brought  against  him,  as  by  a  bond  creditor  of  his  an-* 
cestor.(£{}  The  same  right  of  retainer  is  allowed  in  a  Court  of  Equi- 
ty.(e)  But  in  a  suit,  where,  among  the  specialty  debts  of  the  ancestor, 
was  a  large  sum  due  on  bond  to  the  heir  and  anotlier  person,  as  execu- 
tors of  the  obligee;  under  the  circumstances  of  the  case,  a  Court  of  Equi- 
ty would  not  permit  the  heir  to  retain  in  satisfaction  of  this  debt:  he  did 
not  by  his  answer  claim  to  retain;  and  having  at  a  late  stage  of  the  pro- 
ceeding set  up  this  claim,  the  Court  said,  retainer  could  not  at  that  stage 
be  aUowed.(y')  Loomes  v.  Stotherd  decides,  that  when  a  husband  de* 
vises  all  his  real  estate  to  his  wife,  she  may,  against  specialty  creditors 
of  the  testator,  retain  that  estate  in  satisfaction  of  a  debt  due  from  him 
to  the  trustees  of  his  marriage  settlement,  upon  a  bond  for  securing  a  sum 
of  money  for  the  benefit  oi  the  devisee  and  her  children.  This  is  the 
point  of  the  case;  and,  in  the  judgment,  Sir  John  Leach  observed  on 
retainer  generally,  as  well  as  on  that  in  the  particular  case.  <<  At  com- 
mon law,  an  heir  could  retain  for  his  own  specialty  debt:  so  a  devisee, 
under  the  statute,  must  have  the  same  right  as  an  heir.  An  executor 
may  retain  his  own  debt,  or  the  debt  of  his  trustee;  and  therefore  a  devi- 
r  *273  1  ^^  ™^y  retain  for  his  own  specialty  debt,  or  the  debt  of  his 
I  ^  ^trustee,  and  if  the  devisee  be  also  the  executor  of  a  de- 

ceased creditor,  he  may  first  retain  for  his  own  debt,  and   next  for  the 
debt  of  his  testator.    But  the  devisee  cannot  retain  his  debt  in  priority 

(y)  11  Vin.  Abr.  72;  3  Eq.   Cas.  Abr.  (b)  2  Vem.  62. 

426.  (c)  1  Sim.  di;  St.  461. 

(z)  Ibid.  (d)  Shetelworth  t.  Neville,   1   Dam.  & 

(a)  Anon.,  or  Gell  ▼.  Adderly,  2  Ch.  Cm.  £.  644. 

54;  Hopton  ▼.  Dry  den,  Prec  Ch.   179,  2  (e)  I  Sim.  &  8t  461  ;   1   Bus.    64 1» 

Eq.  Cas.  Abr.  460 ;  Bailj  v.  Plougbman,  642. 

Mos.  96.    See  also  Silk  ▼.  Prime,   1   Dick«  (/}  Player  t.  Fozball,  1  Boaa.  638. 
384,  385;  Cbamben  ▼.  Harveat,  Moa.  123; 
and  Hall  ▼.  Kendall,  ib.  828. 
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to  the  costs  of  the  suit;  becacite  the  costs  of  the  sail  are  to  be  coDsidered 
as  expenses  in  administeriog  the  estate,  and  are  the  first  charge  upon  an  es- 
tate whether  administered  in  or  out  of  Court  Bdt  if  a  devisee  states  in 
his  answer,  that  his  right  of  retainer  will  exceed  the  sraets,  after  such 
notice  the  plaintiff  may  be  considered  as  proceeding  at  the  peril  of 

costs. ''(^) 

A  person  devised  his  estate  to  trustees  (whom  he  also  made  executors,) 
and  their  heirs,  to  be  sold  for  payment  of  his  debts.  The  trustees  re* 
fused  to  act,  and  the  creditors  brought  a  bill  for  a  sale.  A  question  made 
was,  <<  whether  the  heir  at  law,  who  was  bound  in  several  bonds  with  his 
father,  by  way  of  security,  might  not  retain.  But  it  was  adjudged  that 
he  could  not,  but  only  come  in  for  a  rateable  share  with  the  other  credi- 
tor8.''(A) 

In  Shetelworth  ▼.  Neville,  which  was  an  action  of  debt  on  two  bonds 
made  by  the  defendant's  father,  the  defendant  pleaded  that  he  had  not 
any  lands  or  tenements  by  descent  from  his  father,  except  a  certain  mes- 
suage and  a  windmill;  and  which  messuage  and  windmill  he  pleaded 
were  liable  **  to  the  payment  and  satisfaction  of  a  certain  sum  of  100/. 
laid  out  and  expended  by  the  defendant,  since  the  death  of  his  father,  for, 
in,  and  about  the  repairing  of  the  said  windmill,  with  the  i^urtenances, 
over  and  beyond  the  amount  of  the  rent,  issues,  and  profits  thereof. '' 
To  this  plea  there  was  a  general  demurrer,  and  iudgment  was  given  for 
the  plaintiff  Ashhurst,  J.,  held  the  plea  to  be  bad,  on  the  grounds,  be- 
ndes  the  novelty  of  the  plea,  that  it  did  not  state  the  repairs  were  neces- 
sary; that  it  did  not  allege  that  the  defendant  had  no  notice  of  the  plain- 
tiff's demand,  before  the  repairs  were  made;  that  an  heir  at  law,  till  the 
possession  is  recovered  against  him,  is  entitled  to  the  rents  and  profits, 
and  in  the  meantime  he  may  have  received  more  than,  sufiicient  to  pay 
for  the  repairs.  Buller,  J.,  decided  the  plea  was  bad,  on  the  single 
ground,  that  it  did  not  state  the  repairs  were  necessary  .(t) 


•CHAPTER  XXI.  [    *274    ] 

OP  THE  ORDER  IN  WHICH  THE  DEBTS  OP  A  PERSON  DECEASED  ARE 

PAYABLE  OUT  OF  HIS  LEGAL  ASSETS. 

Of  assets,  some  are  called  legale  and  others  equitable^  assets.  With 
the  former  the  Courts  of  Law  and  of  Equity  pay  certain  debts  in  a  par- 
ticular order:  with  the  latter  a  Court  of  Equity  pays  certain  creditors 
equaUy,  without  regard  to  the  order  observed  in  distributing  legal  as- 

s^8.(a) 

When  an  executor  or  administrator  is  possessed  of  lepil  assets,  it  is  his 
duty  to  pay  out  of  them,  first,  a  certain  expense  for  the  funeral  of  the  de- 
ceased; secondly,  the  duty  payable  on  the  probate  of  the  will  or  letters  of 
administration,  and  certain  other  testamentary  expenses:  and,  thirdly,  be- 
fore he  pays  any  other  debt  owing  by  the  deceased,  he  is  bound  to  dis- 


(g)  1  8ia.  &  St  458.  (a)  Plunket  y.  Penion,  %  Atk.  290  ;  Silk 

A)  Cbamben  v.  Harvest,  Mos.  133»  ▼.  Prime,  1    Bro.  C.  C   138,  n.    See  also 

i)  1  Dam.  fc  E.  45i.  Clisplcr  XXYQ.  oCthe  praeent  TreatiM. 
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charge  his  debts  by  record  and  specialty  due  to  theCrown;(6}  and,  fourth* 
ly,  such  debts  as  are  by  particular  statutes  to  be  preferred  before  all 
others, — a  priority  which  is  given  by  the  statute  of  9  Anpe,  c*  10,  s.  SO, 
to  money  owing  for  the  postage  of  letters;  and  by  the  statute  17  George 
II.  c.  38,  8.  d,  to  money  received  by  virtue  of  the  office  of  overseer  of 
the  poor.(c) 

After  the  above  payments  are  nude,  the  next  consideration,  with  refer- 
ence to  the  satisfaction  of  debts,  is,  the  order  in  which  an  executor  or  ad- 
r  *27<;  1  ministrator  is  bound  to  pay  the  debts,  which  the  *decea3ed 
1-  -'  at  Uie  time  of  his  death  owed  to  a  subject.     And  here  it  will 

be  recollected,  that  <<  among  debts  of  equal  degree,  the  executor  or  admi- 
nistrator is  allowed  to  pay  himself  first,  by  retaining  in  his  hands  so 
much  as  his  debt  amounts  to."(  J) 

The  debts,  which  a  person  at  the  time  of  his  death  owes  to  a  subject, 
may  consist  of  debts  by  judgment  at  law;  by  common  law  recognizance; 
by  bond  entered  into  for  valuable  consideration;  by  simple  contract;  and 
by  voluntary  bond.  To  these  may  be  added  several  kinds  of  debts, 
which,  for  the  purpose  of  payment  out  of  personal  assets,  are  equal  to 
some  class  of  the  debts  mentioned.  In  pursuing  the  subject  of  this 
chapter,  the  reader's  attention  may,  therefore,  be  directed  to 

1.  Judgments. 

2.  Common  Law  Recognizances, 

3.  Bonds. 

4.  Simple  Contracts. 

5.  Voluntary  Bonds. 

6.  Certain  Dtbts^  which,  for  the  purpose  of  Payment  out  of  per- 

sonal Assets f  are  equal  to  some  class  of  the  Debts  mentioned. 

1.  Debts  by  judgment  at  law  are  entitled  to  be  paid  before  common 
law  recognizances,  and  debts  by  bond,  and  by  simple  contract«(e}  But 
to  support  this  right,  it  is  necessary  that  the  judgment  be  docketed  pur- 
suant to  the  statute  4  and  5  W.  &  M.  c.  20;  for  if  not  so  docketed,  the 
executor  is  not  bound  to  pay  it  before  a  debt  by  bond  or  by  simple  con- 
tract And,  accordingly,  to  an  action  of  debt  brought  on  the  judgment, 
the  executor  may  under  the  plea/yfene  administravit  discharge  himself, 
by  proof  of  pajrment  of  bond  and  other  specialty  debts.  (/)  And  such 
an  undocketed  judgment,  which  the  executor  has  not  paid,  cannot  be 
pleaded  by  him  to  an  action  of  assumpsit  brought  against  him  by  a 
simple  contract  creditor,  (j^) 

{b)  Wentw.   OfL  Ex.  ch.    12;  Swinb.  doe  from  the  ovaneer  aludl  be  peid^befan 

part  6,  8.  16  ;   God.  Orph.  Leg.  put  2,  ch.  any  of  his  other  debts  are  paid  and  satisfied." 

28 ;  4  Bufal^ccL  L.  348,  349 ;  2  Bl.   Com.  (d)  2  Bl.  Com.  611  ;  8  Bl.  Com.  18,  19. 

611 ;  1  Sim.  &  St.  461.    See  also  Chapters  See  also  Chapter  XX.   of  the  prasent  Tnar 

II.,  XVIIL»  and  XIX.,  of  the  present  Trea-  Use. 

tise.  {e)  Pemberton  ▼.  Barham,  4  Co.  69  b.;  5 

(e)  2BlCom.  611.    Dr.  Bom, it  is  ob-  Co.  29  a.;  Berebiock  t.  Read,  4  Co.  69  b.» 

servable,  appears  to  have  onderstood,  that  ao  Cra  EUz.  734,  822;  Robinson  ▼.  Tonge,  3 

executor  or  administrator  u  boond  to  pay,  P.  W.  398. — Cro.  £lix.  676,  793 ;  1  Rol. 

first,  foneral  expenses;  secondly,  money  doe  Abr.  926,  H.  pL  1,  2;   927,  8.  pi.  4»  6; 

from  an  overseer  of  the  poor ;  thirdly,  the  Vaogh.  94 ;  4  Mod.  296 ;  6  Dum.  &  E.  369  ; 

charges  of  the  jirobate  of  the  will,  or  of  the  7  Bam.  dt  C.  462. 

letters  ofadministrationi  and,  foorthly,  crown  (/)  Hickey  ▼.  Hayter,  1  Espin.  3i8»  6 

debu.    (4  Bom  Sccl.  L.  348.)   The  words  Dam.  db  E.  884. 

of  the  sutate  17  Geo.  II.  are,  thit  the  uonej  [/)  Steele  v.  Rodw»  1  Bos.  db  P.  307. 
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*2.  Debts  by  common  law  recognizance  are  entitled  to  be  p  ^^.^  .. 
paid  before  debts  by  bond^  and  by  simple  contract. (A)  L        '      J 

3.  Debts  by  bond  are  entitled  to  be  paid  before  debts  by  simple  con- 
tract (t)  And  in  the  case  of  a  bond  conditioned  to  pay  a  sum  of  money 
at  a  future  day,  if  a  creditor  by  simple  contract  brings  an  action  of  as- 
sumpsit  against  the  executor,  he  may  plead  such  bond,  and  condition  to 
pay  money  at  a  day  not  yet  come;  and,  to  the  amount  of  the  sum  so 
payable  by  the  condition  of  the  bond,  the  assets  are,  by  the  plea  mentioned, 
protected  aeainst  the  claim  of  the  simple  contract  creditor,  (j')  But  be- 
tween this  kind  of  bond,  under  which  it  is  certain  money  will  be  payable, 
and  a  bond  under  which  money  may,  on  a  contingency  only,  be  payable, 
there  is  a  material  distinction.  For  the  executor  will  not  in  equity  be 
euilty  of  a  devastaviij  if  he  pays  a  simple  contract  debt,  with  the 
knowledge  of  a  bond,  under  wnich  money  may  on  a  contingency  be 
payable>(A;)  as  if  the  bond  is  entered  into  for  the  performance  of  cove- 
nants, and  the  executor  pays  the  simple  contract  debt,  before  the  condition 
of  the  bond  is  broken  by  any  breach  of  the  covenants.  (/)  And  not- 
withstanding the  bond,  the  simple  contract  creditor  may  at  law  recover 
his  debt  by  action  against  the  executor,  (m)  A  bond  or  covenant  of  in- 
demnity may  create  a  contingent  debt.  Nevertheless,  if  the  bond  is  for- 
feited, or  the  covenant  is  broken,  at  the  testator's  death,  the  obligee  or 
covenantee  will  be  a  specialty  creditor  of  the  testator.(n) 

4.  In  ranging  the  before  mentioned  judgments,  recognizances,  and 
bonds,  in  the  order  stated,  it  is  understood  that  such  debts  are  supported 
by  valuable  consideration.  After  specialty  debts  ^contracted  ^  ^^.^  . 
for  valuable  consideration  are  satisfied,  debts  by  simple  con-  >-  ^ 
tract  are  entitled  to  be  paid.(o)  And  of  simple  contract  debts,  the  wages 
of  a  servant,  within  <<  the  Statute  of  Labourers,''(£)  are  perhaps  pay- 
able before  any  other  simple  contract  debt  (7)  But  if  this  privilege 
exists,  it  is  not  certain  that  other  servants  enjoy  the  same  right  of  pre- 
ference, (r) 

5.  After  debts  by  simple  contract,  and  supported  by  valuable  consid- 
eration^ are  satisfied,  executors  are  bound  to  pay  debts  by  judgment 

(A)  RolMon  T.  Francis,  1  Rol.  Rep.  405,        (p)  1  Rol.  Abr*  927,  U.  1.    Statutes  of 

1  JUL  Abr.  9S6,  Q.  pL  3 ;  Edgeomb  ▼.  Dee,  Labourers  appear  to  be,  23  Edw.  III.,  26 

Vangh.  89, 102,  103.  Edw.  III.,  6  Eliz.  c.  4, 1  Jam.  I.  c.  6, 20  Geo. 

(i)  9  Co.  88  b.;  Cro.  EUs.  316 ;  4  Taunt.  II.  e.  19,  S3  Geo.  III.  c  40. 
S4S ;  7  Barn.  &  C.  452.  (q)  1  Rol.  Abr.  927.  U.  1,  4;  2  Bl.  Com. 

I  J)  Bockland  v.  Brook,  Cro.  Elix.  315;  611;  Sbepp.  Touch.  478. 
Lemon  ▼.  Fooke,  3* Lot.  57 ;  Bank  of  Eng*        (r)  1  Rol.  Abr.  927,  IT.  4;  where  Rolle 

land  ▼.  Morice,  2  Stra.  1028,  1035,  Cas.  T.  inquires — *'  Quere  if  a  debt  on  simple  con- 

Haidw.  219.     See  also  Goldsmith  v.  Sydnor,  tract  be  to  be  paid  after  a  debt  for  wages  to  a 

Cra.  Car.  362,  1  RoL  Abr.  926,  Q.  4;  and  servant,  who  is  not  within  the  Statute  of 

BebsonT.  Francis,  1  RoL  Abr.  925,  Q.  2.  Labourers."      Between  servants,  there  ap- 

(i-)  See  Eeles  v.  Lambert,  2  Vem.  101,  pears  to  be  this  distinction, — that  one  who  is 

B  ;  and  Robson  v.  Francis,  1  Rol.  Rep.  405,  within  a  Statute  of  Labourers  can,  and  one 

1  RoL  Abr.  925,  Q.  pL  8.  who  is  not  within  such  a  statute  cannot,  on  a 

(/)  Hawkins  v.  Day,  Amb.  160,  and  ed.  simple  contract,  sustain  an  action  of  debt 

Blant,  Append.  803.  against  an  executor  for  wages  owing  by  his 

(ai)  Hftriison's  ease,  5  Co.  28  b.  testator.     Fitzh.  Abr.  tit  Executort,  50 ; 

(11)  Cox  ▼.  Joseph,  5  Durn.  k,  E.  307;  Bro.  Abr.  tit.  Detto,  53,  188,  tit.  Exeeutora, 

MosBon  V.  May,  3  Yes.  k.  B.  194.  41,  87,  163 ;  9  Co.  88  a.,  88  b.;  Mo.  698  ; 

(•)  7  Bam.  &  C  452 ;  2  BL  Com.  511 ;  Wentw.  Off.  Ex.  ch.  11. 
Wentw.  OSL  Ex.  eh.  12, 14th  ed.  p.  297; 
8<wra  T.  Bowden,  Cas.  T.  Finch,  896. 
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voluntarily,  that  is,  without  valuable  consideratioD^  confessed  by  the  tes- 
tator;(5)  and  debts  by  the  testator's  voluntary  bond,  conditioned  to  pay 
money.  (/)  But  here  it  is  to  be  understood,  that  such  voluntary  bond  is 
grounded  on  a  lawful  consideration;  as,  one  that  is  meritorious, (u)  such 
as  payment  of  debts,  or  making  a  provision  for  a  wife  or  child  ;(t;)  or  the 
good(u?)  consideration  of  blood,  or  of  natural  love  and  afiection;  or  some 
other  lawful  consideration  or  motive,  as  of  duty,  justice,  or  honoun(x) 
A  voluntary  bond,  sustained  by. either  of  such  lawful  considerationa, 
r  ♦278  T  ^'^*^'y  ™*y  ^  valid,(y)  But  a  bond,  the  ^condition  of 
^  -I  which  binds  the  obligor  to  do  an  act  that  is  malum  in  4e,  is 

as  clearly  void.(z)  And  so  likewise  is  a  bond,  the  consideration  of 
which  is  an  immoral  act,  or  an  act  that  is  malum  in  se,  to  be  done  by 
the  obligee,  (a)  When  the  consideration  of  a  vokmtary  bond  to  pay  an 
annuity  is  lawful,  and  arrears  of  the  annuity  grow  due,  those  arrears  are, 
as  between  the  obligor  and  obligee,  a  debt  for  which  the  obligor  may 
immediately  be  sued.  If,  then,  the  obligee  promises  not  to  sue,  and  this 
promise  is  made  the  consideration  of  a  second  bond  to  pay  the  arrears, 
or  another  annuity  in  addition  to  or  in  the  place  of  the  first,  such  second 
bond  is  a  bond  for  valuable  consideration,(6) 

A  description  of  voluntary  bond,  not  unfrequently  met  with,  is  a 
bond  given  to  a  kept-mistress.  Its  validity  depends,  it  will  be  seen,  on 
circumstances,  and  many  distinctions  are  taken  by  the  Courts  on  securi- 
ties of  this  nature. 

The  cases  of  seduction,  or  incontinence,  between  unmarried  persons, 
may  first  be  noticed. 

If  on  the  seduction  of  an  unmarried  female,  the  seducer  previously 
gives  to  her  a  bond,  as  the  price  of  her  virtue,  such  bond  is  void.(c)  If, 
on  the  other  hand,  after  the  seduction,  and,  although  the  woman  is  some 
time  kept  by  the  man,  he,  either  at  the  time  when  the  illicit  intercourse 
between  them  ceases,  or  afterwards,  gives,  from  some  lawful  motive,  to 
her  a  bond,  this  bond  is  valid.  ((/)  But,  in  a  third  case,  if,  after  the  se- 
duction, the  bond  is  entered  into  as  the  price  of  future  cohabitation,  the 
immoral  consideration  of  this  bond  makes  it  void.(e}    In  a  farther  in* 

(t)  Fairebeard  v.  B<iwei%  2  Vem.  202,  (z)  Go.  litt.  206  b.;  1  Rol.  Abr.  418,  Y. 

Prec  Ch.  17.  pi.  2,8,6;    1  P.  W.  189;  10  Mod.  134; 

(t)  Jones  V.  Powell,  1  £q.  Gaa.  Abr.  84,  Prat  ▼.  Phanner,  Mo.  477. 

143;  Williama  ▼.  Sawyer,  Sel.  Ca.  Ch.  6, 2  (a)  I  Rot  Abr.  418,  Y.  ]d.  4,  5 ;  Maaoa 

Eq.  Gaa.  Abr.  182;  Saunders  ▼.  Graves,  1  ▼.  Watkins,  2  Ventr.  109;  Walker  ▼.  Pot* 

Dick.  93 ;  Ramsden  y.  Jackson,  1  Atk.  294 ;  kins,  1  W.  Bl.  517, 3  Ban.  1668.  See  Brook 

Blount  ▼.  Doughty,  3  Atk.  481,  483 ;  Bed-  ▼.  King,  1  Leon.  73,  and  ienee'  case^  ib. 

fold  V.  Gibson,  9  Mod.  5th  ed.  415.    See  also  203. 

3  P.  W.  222 ;  1  Bro.  C.  G.  38 ;  Gilham  v.  (b)  Stiles  ▼.  Attorney  General,  2  Atk. 

Locke,  9  Yes.  612 ;  Loeffes  t.  Lewen,  Prec  152 ;  Gilham  t.  Locke,  9  Yes.  612.     Bte 

Ch.  370;  and  Hontv.  Maoiisell,  1  Dow  P.  also  Bloant  ▼.  Doughty,  8  Atk.  484^  and 

C.  211.  Hunt  ▼.  Maunsell,  1  Dow  P.  C.  211. 

(tt)  3  P.  W.  340.  (c)  Walker  t.  Perkins,  1  W.  Bl.  517,  3 

(v)  3  P.  W.  341 ;  3  Bro.  C.  G.  14;  9  Burr.  1568;  Franco  v.  Bolton,  3  Yes.  371. 

Yes.  614.  (cQ  Maiehionesa  of  Annandale  ▼.  Hanis, 

(w)  2  Bl.  Com.  297.  2  P.  W.  432, 1  Bro.  P.  C.  ed.  TomL  S60, 

(x)  1  P.  W.  607;  2  P.  W.  484;  2  Wiis.  cited  9  Mod.  5th  ed.  265;  Cray  ▼.  Rooke, 

341 ;  9  Yes.  614.  Gas.  T.  Talb.  163;  Turner  v.  Yanghan,  2 

Cy)  Wright  ▼.  Moor,  1  Ch.  Rep.  157 ;  Wils.  339. 

Beard  t.  Nutthall,  1  Vem.  427;  Blackbom  (e)  Walker  ▼.  Perkfai^  1  W.  BL  517;  3 

▼.  Edgley,  1  P.  W.  607 ;  Stiles  ▼.  Attorney  Bair.  1668 ;  Franco  v.  Bolton,  3  Yea.  371. 
General,  2  Atk.  152. 
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stance,  if  an  unmarried  woman  is  kept  by  a  man^  who  was  ^  *q^q  -i 
not  *her  seducer,  and  he,  at  the  time  when  the  connexion  I-  ^ 

between  them  ceases,  or  afterwards,  gives  to  her,  from  some  lawful  mo- 
tive, a  bond,  this  bond  is  valid. (y*)  And  it  may  be  valid,  notwithstand* 
log  the  woman  was  a  common  prostitute  for  several  years  before  the 
obligor's  acquaintance  with  her.(^)  And,  under  some  circumstances, 
the  Dond  may  be  supported,  notwithstanding  that,  at  the  time  when  it 
was  given,  the  unlawful  intercourse  between  the  parties  was  not  broken 
ofi^  and  the  woman  afterwards  remained  in  the  keeping  of  the  obligor.(A) 
But  if  the  consideration  of  the  bond  is  future  cohabitation,  this  circum* 
stance  will  vitiate  it(t) 

When,  in  the  cases  mentioned  of  seduction  or  incontinence,  the  con^^ 
sideration  of  the  bond  is  unlawful,  an  action  cannot,  at  law,  be  sustained 
on  it(j)  And  in  such  action,  the  bad  consideration  of  the  bond,  and 
which  does  not  appear  on  the  face  of  it,  may  be  averred  in  a  special 
plea.(ib)  And  although,  in  some  cases,  a  Court  of  Equity  may  dismiss 
a  bill  filed  to  deliver  up  the  bond,  that  cannot  be  supported  at  law,(/)  yet 
certainly  a  Court  of  Equity  will  not  enforce  the  payment  of  it{m) 
When  the  consideration  of  the  bond  is  lawful,  the  money  so  secured 
may  be  recovered  by  action  at  law.(n)  And  against  such  a  bond,  a  Court 
of  Equity  will,  in  general  cases,  not  relieve;(o)  but,  on  *the  ^  ^toQQ  -i 
contrary,  will  support  it,  and  decree  the  money  to  be  paid ;{p)  ^  ^ 

and,  when  it  is  to  be  paid  out  of  the  assets  of  the  obligor,  it  is  entitled 
to  payment,  after  satisfaction  of  his  simple  contract  debts.(9)  And  it 
may  be  added,  that  if  the  bond  binds  the  heirs  of  the  obligor,  his  real 
assets  are  liable  to  satisfy  the  debt,  in  case  of  a  deficiency  of  his  personal 
estate,  (r)  In  some  cases,  however,  the  bad  character  of  the  woman, 
previously  to  the  obligor's  acquaintance  with  her,  and  circumstances  of 
imposition  on  her  part,  may  constitute  a  ground,  on  which  a  Court  of 
Equity  will  relieve  against  the  bond,  and  order  a  perpetual  injunction  to 
stay  proceedings  at  law  upon  it(^) 

A  distinction  has,  on  the  present  subject,  been  drawn  between  a  deed, 

(n  Whaley  v.  Norton,  1   Vera.   483.  (/)  Gray  ▼.  Mathiw,  6  Veiu  286,  on  the 

See  also  Lloyd  t.  Carter,  2  Atk.  84.  second  bond. 

C^)  Hill  T.  Spencer,  Amb.  641,  and  ed.  (m)  6  Vee.  294.    See  Matthew  t.  Han- 

Blont,  Append.  836 ;  Gray  v.  Mathias,  6  Yes.  bury,  2  Yem.  187,  cited  ib.  242,  and  in  AmK 

286;  Friend  v.  Harrison,  3  Carr.  6c  P.  584.  ed.  Blnnt,  838. 

See  Robinson  t.  Coz,  9  Mod.  5th  ed.  263.  (n)  Turner  v.  Vaughan,  2  Wils.  339 ; 

(A)  Hill  ▼.   Spencer,   above ;    Dillon  v.  Friend  ▼.  Harrison,  above. 

Jone^  cited  5  Vea.  291,  298,294;  Gray  ▼.  (o)    Whaley  ▼.  Norton,  1   Vem.  483; 

MaUiias,  and  Friend  ▼.  Harrison,  above.  See  Bainham  ▼.  Manning,  2  Yarn.  248 ;  Hill  v. 

ako  Lloyd  v.  Carter,  2  Atk.  84.  Spencer,  above «  Gray  v.  Mathias,  above,  on 

(i;  Walker  v.  Perkins,  Franco  ▼.  Bolton,  the  first  bond . 

Gray  ▼.  Mathias,  and  Friend  ▼.  Harrison,  (p)  Marchioness  of  Annandale  v.  Hsrris, 

above.     Sec  Quidihy  v.  KeUy,  1  Vem.  and  2  P.  W.  432,  1  Bro.  P.  C  ed.  Toml.  250, 

Scriv.  515 ;  where  the  Court  seems  to  have  cited  9  Mod.  5th  ed.  265.     See  also  Gary  t. 

soppwrted  a  rent«eharge  granted  to  a  woman,  Stafibrd,  Amb.  519,  and  ed.  Blunt,  Append. 

and  the  grant  of  which  was  to  be  void,  if  she  831 . 

sboald  at  any  time  after  be  minded  to  quit  or  (q)  Cray  v.  Rooke,  Cas.  T.  Talb.  153. 

abaeond  from  M.  K.  (the  person  with  whom  (r)  Ibid. 

die  Uved,)  so  as  to  cohabit  with  any  other  («)  Clarke  v.  Periam,  2  Atk.  833,  837 ; 

man,  without  the  consent  and  approbation  of  Clark  v.  Peryam,  S.  C,  9  Mod.  5th  ed.  340 ; 

M.  K.  Robinson  v.  Cox,  ib.  263.     S^e  Bodly  v. 

(J)  Walker  r.  Perkins,  above.  Anon.,  2  Ch.  Cas.  15. 

(k)  Collins  T.  Biantem,  2  Will.  847; 
FiMod  ▼.  Bmrnmaif  above. 
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as  a  bond,  and  a  parol  promise.  In  Binnington  y.  Wallisy  an  action 
brought  on  such  a  promise,  the  declaration  stated,  that  the  plaintiff  had 
cohabited  with  the  defendant  as  his  mistress,  and  had,  before  the  promise, 
wholly  ceased  to  cohabit  with  him.  The  Court  held, — ^  The  declaration 
is  insufficient;  it  is  not  averred  that  the  defendant  was  the  seducer,  and 
there  is  no  authority  to  shew  that  past  cohabitation  alone,  or  the  ceasing 
to  cohabit  in  future,  is  a  good  consideration  for  a  promise  of  this  nature. 
The  cases  cited  are  distinguishable  from  this,  because  they  are  all  cases 
of  deeds;  and  it  is  a  very  different  question,  whether  a  consideration  be 
sufficiently  good  to  sustain  a  promise,  and  whether  it  be  so  illegal  as  to 
make  the  deed,  which  required  no  consideration,  void.  There  muBt, 
therefore,  be  judgment  for  the  defendant."(/)  In  Gibson  v.  Dickie,  an 
earlier  case,  and  which,  it  seems,  was  not  noticed  in  the  one  last  men- 
tioned, the  declaration  stated,  that  the  defendant  agreed,  in  case  the 
plaintiff  and  defendant  should  separate,  that  he,  the  defendant,  would 
allow  the  plaintiff  30/.  per  annum  during  her  life.  The  defendant 
pleaded   non  assumpsit;   and  a  verdict   having   been  found  for  the 

r  *28i  1  P^^'^^^^ff'  ^^  ^^^  moved,  *in  arrest  of  judgment,  that  tke 
*-  ^  agreement  was  void,  because  the  allowance  of  the  annuity  in 

case  of  separation  was  by  way  of  inducement  to  the  plaintiff  to  continue 
the  illicit  cohabitation.  The  Court  held  the  agreement  to  be  <<  a  volun- 
tary compensation,  by  way  of  maintenance,  made  to  the  plaintiff  for  the 
injury  done  her  by  their  past  illicit  connection;''  and  said,  <<  that  so  far 
from  its  being  an  inducement  to  her  to  continue  the  cohabitation,  it  was 
tather  an  inducement  to  separate."  And  the  rule  was  refused.(t<)  These 
two  apparently  contradictory  authorities  seem  to  leave  it  doubtful  whether^ 
in  future  cases,  in  which  seduction  is  not  an  ingredient,  past  cohabitation 
alone  may  be  thought  a  sufficient  consideration  to  support  an  action  on  a 
parol  promise  to  provide  for  a  mistress. 

On  securities  intended  to  provide  for  a  kept«mistress,  several  other 
cases  have  occurred,  where  one  of  the  parties  was,  at  the  time  of  such 
connexion,  a  married  person. 

If  a  married  man  seduces  a  female,  who  at  the  time  knows  that  he  is 
married,  and  she  is  afterwards  kept  by  him,  and  he,  when  the  connexion 
between  them  ceases,  gives,  on  some  lawful  consideration,  to  her  a  bond, 
it  is  decided  that  this  boud  is,  in  a  Court  of  Law,  valid,  (v)  And  in  many 
cases,  a  Court  of  Equity  will  not  afford  relief  against  it;(u^)  but,  on  the 
contrary,  will  often  uphold  it,  and  decree  the  money  to  be  paid.(x) 
When,  however,  one  of  the  parties  is  a  married  person,  this  circumstance, 
united  with  some  other  cause  to  regard  the  woman  in  an  unfavourable 
light,  may,  in  some  cases,  induce  a  Court  of  Equity  to  refuse  to  aid  her, 
and  so  to  leave  her  to  her  remedy,  if  any,  at  )aw;(y)  and  may,  in  other 
instances,  incline  the  Court  to  interpose  against  her,  and  to  decree  the 
bond  or  other  security  to  be  delivered  up  to  be  cancelled. (z)  A  case  is 
reported,  wherein  a  man  married  a  woman,  who  did  not  know  that  he 

{f^  4  Bam.  &  Aid.  660.    On  ft  fufficient        (x)  Spicer  t.  Hayward,  abov* ;  Knj*  ▼. 

coDnderation  to  auppoit  ft  proaiiae,  aee  ftlao  Moore,  1  Sin.  dc  St  61,  3  Sim.  &  St  860 ; 

1  Madd.  Rep.  564.  N/e  ▼.  Moeeley,  8.  C,  2  9iiii.  161. 

(u)  8  M.  &  8.463.  (y)  Priest  t.  Parrott,  2  Ves.  160,  cited  5 

M  Nye  v.  Mowley,  6  Bftra.  k,  C.  183,  9  M.  &  8.  139,  and  S  Sim.  dc  8t  264.     8e» 

Dowl.  &  Ryl.  165.  Hont  v.  Maunsell,  I  Dow.  P.  C.  211. 

(»)  8pioer  t.  Haywaid,  Prec.  Ch.  1 14.  (z)  RobinMn  t.  Oee^  1  Ves.  264. 
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had  a  wife  then  living;  and  she  continued  to  lire  with  him  after  the  dis- 
covery  that  hia  first  wife  was  *alire,  and  until,  it  seems,  the  p  ^^^.^  i 
time  of  his  death.    Some  years  after  that  discovery,  he  gave  ^  *' 

her  a  bond  to  leave  her  1000/.  at  his  death;  and,  under  the  particular  cir- 
eomstances  of  the  case,  a  Court  of  Equity  decreed  this  bond  to  be  paid 
oat  of  the  husband's  assets,  postponing  it,  nevertheless,  to  all  his  debts  by 
simple  contract  (a)  In  another  case,  a  married  woman,  separated  from 
her  husband,  was  induced  to  live  with  an  unmarried  man;  and  he,  on 
discontinuing  this  connection,  promised,  in  writing,  to  secure  to  her  an 
annuity  for  her  life,  and  which  he  regularly  paid  until  his  death.  To  a 
bill  afterwards  filed  in  equity  against  his  executrix,  to  have  the  annuity 
secured  out  of  his  assets,  a  general  demurrer  was  put  in;  and  such  de- 
murrer was  allowed  by  the  Court,  on  the  ground  that  a  bill  does  not  lie 
to  enforce  a  voluntary  agreement,(6)  and  the  promise  in  this  case  was 
merely  voluntary,  not  being  founded  on  any  good,  meritorious,  or  valu- 
able eon8ideration.(c) 

6.  Here  are  to  be  noticed  certain  debts  by  judgment,  decree,  and  re* 
cognizance;  debt  for  rent;  and  a  simple  contract  debt  of  a  citizen  of 
London. 

When  a  Creditor  obtains  against  his  debtor  a  judgment  in  any  Court  of 
Record  in  England,  this  judgment,  although  of  the  Piepoudre  Court,  or 
Court  of  the  most  narrow  jurisdiction,  is  equal  to  the  judgment  of  either 
of  the  Supreme  Courts  in  Westminster  IlM.{d)  A  debt  by  judgment, 
not  docketed  according  to  the  statute  4  and  5  W.  &  M.,  c.  20,  is  equal 
only  to  a  debt  by  simple  contract(e)  A  debt  recovered  by  a  judgment 
in  a  foreign  country,  ^  France,  or  Jamaica,  is  in  England  equal  only  to 
a  debt  by  simple  contract  (/)  And  a  debt  recovered  by  a  judgment  in 
Ireland  stands,  it  is  probable,  no  higher.(^)  A  creditor  *8ued  ^  ^^qq  i 
in  the  Lord  Mayor's  Court  for  his  debt,  and  obtained  judg-  ^  ^ 

ment  to  have  execution  of  certain  money  in  the  hands  of  the  garnishee. 
It  was  determined  that,  in  the  administration  of  the  garnisheels  assets, 
the  money  so  recovered  was  not  a  judgment  debt;  and  it  seems  to  have 
been  held  to  be  equal  to  a  simple  contract  debt  only.  (A) 

For  the  purpose  of  payment  out  of  personal  assets,  a  debt  by  final  de- 
cree (as  distinguished  from  a  decree  Qtcod  Computet^  or  for  an  ac- 
count, (»))  in  a  Court  of  Equity,  Chancery  or  Exchequer,  is  in  Equity 
equal  to  a  judgment  at  law.(y) 

A  debt  by  recognizance,  not  enrolled,  has  been  held  to  be  equal  only, 
and  not  superior  to  a  bond  debt.(Ar) 

(a)  Lady  Cox's  caaa,  3  P.  W.  339.     See  Lord  Braybrooke,  4  Campb.  880,  1  Stark. 

Gaham  ▼.  Locke,  9  Yea.  612.  219. 

ijb)  1  Atk.  10 ;  12  Yes.  46,  47 ;  18  Yea.        {g)  Harris  ▼.  Saunders,  4  Bam.  &  C.  41 1 , 

99;  Colman  t.  Sarrel,  1  Yes.  JDn.60,  3  Bro.  413,  418,  6  Dowl.  &  Ryl.  471. 
C.  C.  12,  cited  6  Yea.  662.  (h)  Holt  ▼.  Murray,  1  Sim.  486. 

(e)  Matthews  ▼.  L--e,  1  Madd.  568.    Sea        (t)  Smith  t.  Eyles,  2  Atk.  385 ;  Peny  t. 

also  Knye  t.  Moore,  1  Sim.  &  St.  64.  Phelips,  10  Yes.  34. 

(«0  2  Vem.  89 ;  Cas.  T.  Talb.  221  {  3        0)  Shafto  t.  Powel,  3  LeT.  356 ;  Morrice 

Swust  575.  ▼.  Bank  of  England,  Cas.  T.  Talb.  217; 

(e)  Hickey  ▼.  Hayter,  6  Dum.  &  E.  384;  Bishop  v.  Godfrey,  Prec.  Oh.  179. 
Steele  T.  Rorke,  1  Bos.  dc  P.  307 ;  Landon        {k)  Bothomly  ▼.  Lord  Fairfax,  1  P.  W. 

T.  Ferguson,  3  Ross.  349.  334,  2  Yem.  750.     See  Glynn  ▼•  Thorpe^  1 

(/)  Dupleiz  ▼.  De  Roven,  2  Yem.  540 ;  Bam.  dc  Aid.  153. 
Walker  t.  Witter,  BoogL  1,  5;  AUusaon  t. 
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Rent  reserved  by  a  lease  for  years,  and  due  from  a  testator  at  the  time 
of  his  death,  is  equal  to  a  debt  by  specialty.  And  it  bears  this  equal  rank, 
whether  the  lease  is  made  by  deed  or  by  parol,  and  notwithstanding  it  is 
determined  before  the  testator *sdeath.(/)  To  an  action,  therefore,  brought 
at  law  for  the  rent,  the  executor  cannot  plead  that  a  debt  by  bond  is  un- 
paid, (m)  But  if  a  bond  debt  is  paid  before  the  action  for  the  rent  is 
Droughty  he  may  plead  this  payment. (n)  And  if  a  debt  by  bond  is  due 
to  the  executor  himself,  he  may  plead  his  title  to  retain  it(o)  Also  if 
the  executor  has  paid  the  rent  before  action  brought  against  him  on  a 
bond,  he  may  to  this  action  plead  the  payment  of  the  rent.(j9)  If  the 
rent  is  reserved  half  yearly,  and,  after  the  death  of  the  testator,  rent  be- 
comes due  for  half  a  year,  beginning  before  and  ending  since  his  death, 
this  rent  is  equal  to  a  debt  by  bond;  and,  on  an  action  brought  by  a  bond 
r  •284  1  ^^^^^^^'  *^^®  executor  may,  under  the  plea  pkne  adminis- 
L  J  travii,  prove  payment  of  such  rent(y) 

By  the  custom  of  London,  a  simple  contract  debt  owing  from  one 
citizen  to  another  is  equal  to  a  debt  by  bond.  And  this  custom  is  valid 
against  a  stranger  and  no  citizen,  to  whom  the  party  indebted  by  simple 
contract  is  indebted  by  bond.(r) 

(0  Newport  ▼.  Godfrey,  3  Ler.  267,  2  515,  1  Salk.  325,  1  Freem.  512,Cartfa.  511, 

Ventr.  184, 4  Mod.  44 ;  Godfrey  t.  Newport,  Cat.  T.  Holt,  309. 

Comberb.  183  ;  Godefrey  t.  Newton,  12  ifod.  (p)  Phillips  t.  Lee,  1  Froem.  262 1  Wil- 

7 ;  Stonehouie  ▼.  Ilford,  Com.  145 ;  Brown  lett  t.  Earle,  1  Vem.  490. 

V.  Holyoak,  1  Barnes,  202 ;  Showell  v.  Cole-  (g)  Thompson  v.  Thompson,  9  Price,  464. 

drop,  17  May,  1745,  1  Madd.  Chan*  2nd  ed.  (r)  Snelling's  case,  or  SnellingT.  Norton, 

682,  n.  5  Co.  82  b.,  Cro«  Eliz.  409;  ScuJamore  t. 

(m)  Ibid.;  1  Ld.  Raym.  516;  1  Salk.  326.  Heame,  Andrews,  340.-~Hob.  86,  Haidr. 

In)  1  Ld.  Raym.  516;  1  Salk.  326.  303,  I  Rol.  Abr.  555,  M.  pL  1,  557,  N« 

(o)  Cage,  or  Gage,  ▼.  Acton,  1  Ld.  Raym. 
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•CHAPTER  XXII.  [    ♦ass    ] 

OP  THE  POWER  OP  AN  EXECUTOR  TO  EXERCISE  A  PREFERENCE 

BETWEEN  CREDITORa 

S£CT.  I.  Of  the  power  of  an  Executor^  where  certain  Creditors  are 
of  equal  Degree  j  and  he  is  not  sued  by  either^  to  pay 
one  in  preference  to  another. 
IL  Of  the  Power  of  an  Executor^  where  Creditors  are  of  equal 
DegreCy  and  fie  is  sued  at  Law  or  in  Equity f  to  pay  one 
in  preference  to  another. 
III.  Of  the  Power  of  an  Executor  to  cor\fess  Judgment  to  one 
Creditor^  and  plead  it  to  action  brought  by  another 
Creditor* 


SECTION  I. 

or  THE  POWER  or  AN  EXECUTOR,  WHERE  CERTAIN  CREDITORS  ARE  OF 
EQUAL  DEGREE)  AND  HE  IS  NOT  SUED  BT  EITHER|  TO  FAY  ONE  IN  FRE- 
FERENCE  TO  ANOTHER. 

When  a  testator  owes  to  certain  creditors  debts  of  equal  degree,  his 
executor,  who  is  not  by  either  of  them  sued  at  law,  (a)  or  in  equity,  (5) 
has  the  power  to  exercise  a  preference  among  them,  by  paying,  out  of 
legal(c)  assets  in  his  hands,  the  whole  of  one  or  more  of  the  debts,  not- 
withstanding he  has  notice  of  the  rest,  and  although  this  payment  will 
quite  exhaust  the  assets,  and  leave  the  remaining  equal  debts  mentioned 
wholly  unsatisfied.  {^)  *And  a  demand  made  by  one  or  ^  •qrci  i 
more  of  the  creditors  for  payment  does  not  take  from  the  ex-  ^  -I 

ecutor  his  power  to  pay  any  other  of  them  first(c)  If,  therefore,  the 
equal  debts  are  due  on  judgments,  bonds,  or  simple  contracts;  such  judg- 
ments are  not  necessarily  payable  in  the  order  in  which  they  were  signed 
or  entered  up  against  the  testator,  but  the  executor  may  prefer  in  payment 
whichever  judgment  creditor  he  pleases,  and  may  pay  him  first,  who  last 
obtained  judgment ;(/)  and  the  like  preference  may  be  shewn  among  the 

(a)  Bro.  Abr.  tit  Execaton,  pi.  172 ;  1  M.  p.  269,  where  the  anthor  of  «  The  Office  and 

&  S.  403,  405,407.  Duty  of  Executors"  states—'*  Between  one 

(6)  Blight  ▼.  Woodward,  1  Vem.  369  ;  judgment  and  another  had  against  the  testa- 

Rofainaon  v.  Tonge,  3  P.  W.  401 ;  Maltby  t.  tor,  precedency  or  priority  of  time  is  not  mv 

BoMeU,  2  Sim.  &  St.  227.  terial ;  but  he,  which  first  sueth  execution, 

(f)  See  Mason  v.  Williams,  2  Salk-  507.  must  be  preferred ;  and  before  any  execution 

{d)  10  Mod.  496 ;  3  Barn,  dc  C.  322.    Of  sued,  it  is  at  the  election  of  the  executor,  to 

**  Considerations  in  conscience,  touching  pay-  pay  whom  he  will  first    Yea,  if  each  bring  a 

ment  of  debts,  and  the  preferring  or  respect  9cire  facias  upon  his  judgment,  the  executor 

of  persons,"  see  Wentw.  Off.  Ex.  ch.  22.  may  yet  confess  the  action  of  which  he  will 

(«)  Wentw.  0&  Ex.  ch.  12,  14th  ed.  p.  first  notwithstanding  the  tcire  facias  was 

282.  brought  by  the  one  bsfore  the  other."     See 

(/)  1  Rol.  Abr.  926,  R.  3  ;  11  Vin.  Abr.  Cro.  Eliz.  735. 
299,  301 ;  Wentw.  OfL  Ex.  ch.  12,  14th  ed. 

V01.VIII. 
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creditors  by  bond,(^)  or  by  simple  contract;(A)  presuming  in  the  case  of 
bond  creditors,  that  the  money  paid  is,  at  the  time  of  such  payment,  due 
under  the  bond;  for  an  executor  is  not  allowed  to  prefer  before  a  bond, 
on  which  the  money  is  now  due,  a  bond  on  which  the  money  is  payable 
at  a  day  to  come  only.(t) 


SECTION  11. 

OF  THE  POWER  OF  AN  EXECUTOR,  WHERE  CREDITORS  ARE  OF  EQUAL  DE- 
GREE, AND  HE  IS  SUED  AT  LAW  OR  IN  EQUITF,  TO  PAT  ONE  IN  PREFER- 
ENCE TO  ANOTHER. 

When  of  two  creditors  of  equal  degree,  namely,  by  bond,  one  of  them 
brings  an  action  at  law  against  the  executor,  here,  until  the  executor  has 
notice  of  the  action,  he  may  in  preference  voluntarily  pay,  out  of  legal(j) 

r    *287    1  ^^^^^>  ^^^  ^^^^  ^^  ^^^  other  equal  ^creditor,  and  in  the  action 
^  ^  plead  this  payment(A;)     And  if  the  action  is  brought  by  one 

of  two  creditors  by  simple  contract,  the  like  payment  before  notice  may 
be  made  to  the  other.(/)  But  if,  in  either  of  the  two  cases  mentioned, 
the  executor  has  notice  of  the  action,  then  after  this  notice  he  cannot  law- 
fully prejudice  the  creditor,  by  whom  he  is  so  sued,  by  a  voluntary  pay- 
ment to  the  other  creditor,  by  whom  he  is  not  sued.(m)  But  if  this 
creditor  does  not  bring  an  action  against  him,  the  executor  may,  before 
judgment  in  the  action  brought,  pay  the  debt  there  put  in  suit.(n)  If 
after  the  one  action  brought,  the  other  equal  creditor  also  sues  at  law  the  ex- 
ecutor, here,  after  notice  of  both  actions,  the  executor  cannot  voluntarily 
pay  either  creditor  before  judgment  obtained  by  him.(o}  But  so  soon  as 
one  has  obtained  judgment,  him  the  executor  may  immediately  pay;  for 
he  who  first  obtains  judgment  is  entitled  to  first  payment.  (/?) 

When  there  are  two  equal  creditors ;  as  by  bond  or  simple  contract, 
and  one  of  them,  for  payment  of  his  own  debt  only,  sues  the  executor 
in  a  Court  of  Equity,  and  the  Court  does  not  take  on  itself  the  general 
administration  of  the  assets,  then,  whether  after  notice  of  the  bill  filed, 
the  executor  may  pay  the  debt  of  the  other  creditor,  by  whom  he  is  not 
at  law  or  in  equity  sued,  is  perhaps  a  point  which  it  may  be  most  safe  to 

(S)  Bro.  Abr.  tit  Executors,  pi.  172;  2  tit  Execatora,  pL  172;  1  Rol.  Abr.  926,  Q. 

P.  W.  299  ;  Wentw.  Off.  Ex.  ch.  12,  14Ui  pi.  6,  7 ;  1  M.  &  8.  403,  405,  407 ;  2  Sim. 

ed.  p.  277.  Ol  St  228.     See  also  2  Vern.  800,  and  Par- 

(h)  3  Barn.  6c  C.  322,  324.  ker  ▼.  Dee,  2  Ch.  Cas.  201,  and  3  SwansL 

(t)  Doct  &  St  Dial.  2,  ch.  10,  ed.  1709,  p.  631,  n. 
158;  Bro.  Abr.  tit  Executors,  pi.  172;  I'Rol.        (n)  Bro.  Abr.  tit  Executors,  pi.  172;  3 

Abr.  926,  Q.  pi.  5 ;  Wentw.  Off.  Ex.  ch.  12,  Bam.  &  C.  822,  824 ;  2  P.  W.  299 ;  Wentw* 

14th  ed.  p;  277,  278.  Off.  Ex.  ch.  12,  14th  ed.  p.  277,  282. 

O)  See  Mason  t.  Williams,  2  Salk.  507.         (o)  1  Rol  Abr.  926,  Q.  pi.  9 ;  Wentw.  Off 

{k)  Scarle's  case.  Mo.  678,  cited  Carter  Ex.  ch.  12,  14th  ed.  p.  282.    See  Bro.  Abr. 

Rep.  228;  Corbet's  case,  1   Leon.  812,  2  tit  Executors,  pi.  172,  and  1  Rol.  Abr.  926, 

Leon.  60  ;  Anon.  M.  4  Eliz.  1  Dyer,  32  a.,  Q.  pi.  8. 

Ca.  (2),n.;  Britton  v.  Bathiirst  3  Lev.  115,         (p)  Doct  dc  St  Dial.  2,  ch.  10,  ed.  1709, 

Wentw.  Off.  Ex.  ch.  12,  14th  ed.  p.  282.  p.  157;  Bro.  Abr.  tit  Executors,  pi.  172 ;   I 

(0  Ibid.  Rol.  Abr.  927,  T.  pi.  1 ;  Vaugh.  95;  3  Atk. 

(m)  Scarle's  case,  Mo.  678.— Doct  &  St  209;  2  Sim.  dc  St  228;  Wentw.  OflC  Ex. 

Dial.  2,  ch.  10,  ed.  1709,  p.  157;  Bro.  Abr.  ch.  12,  14th  ed.  p.  282. 
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consider  as  doubtful.     Some  of  the  authorities  lead  to  the  coqcIumoq  that 
he  may  not,(5')  *while  others  affirm  that  he  may;(r)  and  ia  p    ^^ 
the  latter  class  must  be  ranged  the  late  case,  Maltby  v.  Rus-  t      *°®    J 
selly(f)  which,  nevertheless,  it  is  observable,  was  a  creditor's  suit,  and 
appears  to  have  been  one,  wherein  the  bill  was  filed  for  the  general  ad- 


ministration of  the  assets. 


SECTION  III. 

OF  THE  POW£R  OF   AN  EXECUTOR   TO   CONFESS  JUDGMENT  TO  ONE  CREDI- 
TOR, AND  PLEAD  IT  TO  ACTION  BROUGHT  BY  ANOTHER  CREDITOR, 

Where  there  are  two  creditors  of  different  degree,  namely,  by  bond 
and  by  simple  contract,  and  the  simple  contract  creditor  brings  an  ac- 
tion against  the  executor,  here  if,  before  notice  of  the  bond  debt,  the  exe- 
cutor confesses  judgment  in  this  action,  such  judgment  may  be  pleaded 
in  an  action  brought  by  the  bond  creditor  against  the  executor.  (/)  But 
if,  a/ler  notice  of  the  bond  debt,  the  executor  confesses  judgment  in  the 
action  brought  by  the  creditor  by  simple  contract,  this  judgment  cannot 
be  pleaded  in  an  action  brought  by  the  bond  creditor  against  the  execu- 
tor.(w) 

Where  there  are  two  creditors  of  equal  degree,  namely,  by  bond  or 
by  simple  contract,  and  each  equal  creditor  brings  an  action  against  the 
executor,  the  executor  may  before  pleading  to  the  one  action  confess 
judgment  in  the  other;  and  this  judgment  may  be  pleaded  to  the  action 
brought  by  the  other  creditor,  notwithstanding  it  was  confessed  to  him 
who  last  brought  his  action,  and  the  executor  had,  at  the  time  of  such 
confession,  notice  of  the  action  to  which  he  now  pleads  it(t;)  And  if 
in  the  first  *action  brought  by  one  of  two  creditors  of  equal  ^  «Qgg  ^ 
degree,  as  by  one  of  two  specialty,  or  by  one  of  two  simple  ■-  -* 

contract  creditors,  issue  is  joined,  and  after  such  issue  the  second  action  is 
commenced,  in  this  later  action  the  executor  may  voluntarily  suffer  or 
confess  judgment,  and,  by  the  plesipuis  darrein  continuancCj  plead  this 
judgment  in  answer  to  the  first  action;  and  this  plea  may  be  made,  not- 
withstanding the  executor  had,  before  the  commencement  of  the  first 
action,  notice  of  the  debt,  on  which  the  Judgment  pleaded  was  recov- 
ered.(t/^)    But  where  there  are  several  dents  by  simple  contract,  here  if 

(9)  Parker  t.  Dee,  2  Ch.  Cas.  801,  8  Mercer,  1  Dam.   &  £.  690.    See  alio  10 

SwansL  53 1,  n.;  Bright  t.  Woodward,  I  Yem.  Mod.  428. 

369 ;  Robinaon  t.  Tonge,  8  P.  W.  401.  See  (u)  Sawyer  t.  Meroer,  1  Dam.  &  E.  690. 

alnS  Yem.  89,  800.    These  aathoritiee  ac-  (v)  Scarle's  caae,  Mo.  678.— Doct  &  St. 

cold  with  the  decree  of  the  Lord  Keeper  Dial.  2,  ch.  10,    ed.  1709,  p.   157,  158 ;  1 

Wright,  in  the  caae  of  Daraton  ▼.  Barl  of  Rol.  Abr.   926,  Q.  pL  10;   Yaagfa.   95;   1 

OifiDrd,  Prec.  Ch.  188,  8  P.  W.  401,  n.,  a  Sid.  21 ;  1  Yea.  212 ;  5  Darn.  A  E.  238, 

decree  which  waa,  however,  reversed  ia  the  239 ;   1  M.  &  S.  403,  405, 407  ;  3  B.  &  C. 

Honee  of  Lords.  332,  824,  326,  330.     See  also  Waters  v. 

(r)  Darstoa  ▼.  Earl  of  Orford,  above ;  Ma-  Ogdea,  Dougl.  435,  4th  ed.  452,  Goodfellow 

soa  V.  Williaois,  2  Salk.  507.  v.  Burchett,  2  Yern.  299,  and  Smith  v.  Eyles, 

(t)  2  Sim.  &  St.  227.  2  Atk.  886. 

(t)  Davies  t.    Monkhoase,    Fitzg.    76;  (v)  Prince  v.  Nicholson,  6  Taant.  665, 

Harman  v.  Herman,  3  Mod.  115 ;  Peterson  6  Taaat  45,  1  Marsh.  280  ;  Lyttleton,  or 

▼.  Haddlestoo»  1  Barnard.   186;  Sawyer  y.  Littleton,  v.  Cross,  8  B.  &  C.  317,  6  Dowl. 

ARyL  175. 


192  RAM  ON  ASSETSi  DEBTS  AND  INCUMBRANCES. 

the  executor  confesses  judgment  to  one  of  them,  in  trust  for  the  satifac- 
tion  of  this  creditor's  own  debt,  and  of  the  debts  of  other  particular  cre- 
ditors by  simple  contract,  this  judgment  is  not  allowed  to  prejudice  the 
remaining  simple  contract  creditors  of  the  testator;  for  if,  after  the 
judgment,  one  of  such  remaining  creditors  brings  an  action  against  the 
executor,  he  cannot  to  this  action  plead  the  judgment  before  confessed 
by  him.  (ar) 


[    ♦290    ]  ♦CHAPTER  XXIII. 

OP  PRIQPITY  BETWEEN  TWO  CREDITORS,  BY  ONE  OR  BOTH  OF 
WHOM  THE  EXECUTOR  IS  SUED  AT  LAW  OR  IN  EQUITY. 

If,  after  the  death  of  a  testator,  a  creditor  by  bond  brings  an  action 
against  the  executor,  and  obtains  judgment,  he  may,  by  taking  out  exe- 
cution, acquire  payment  before  other  bond  creditors.  And,  in  the  like 
compulsory  way,  a  creditor  by  simple  contract  may  acquire  satisfaction, 
not  only  before  other  simple  contract  creditors,  but  also  before  the  bond 
creditors  of  the  testator.(a) 

If  there  are  two  creditors  of  different  degree,  namely,  by  bond  and  by 
simple  contract,  and  the  simple  contract  creditor  brings  an  action  against 
the  executor,  the  executor  may  plead  to  this  action  the  debt  by  bond,(6) 
and  although  the  bond  is  for  payment  of  money  at  a  day  to  come.(c)  But 
if  the  simple  contract  creditor  obtains  judgment,  as  he  by  this  means 
makes  himself  a  creditor  by  judgment,  he  is  entitled  to  be  paid  before 
the  creditor  by  bond.  (J) 

And,  by  greater  reason,  if  there  are  two  creditors  of  equal  degree, 
namely,  by  bond,  and  one  of  them  brings  an  action  against  the  executor, 
and  obtains  judgment,  this  judgment  creditor  is  entitled  to  payment  be- 
fore the  creditor  by  bond.  And  the  like  priority  may  be  gained  by  one 
of  two  equal  creditors  by  simple  contract  (e)  The  judgment  may  be 
pleaded  to  an  action  brought  by  the  other  equal  creditor.  (/) 
r  *2dl  1  *If  two  creditors  of  equal  degree  both  obtain  judgment 
^  ^  against  the  executor,  then,  between  the  two  judgments,  the 

one,  which  before  the  other  is  signed  or  entered  up,(f  )  is  entitled  to  first 
payment(A)  And  the  same  priority  seems  to  take  place,  if  two  credi- 
tors of  different  degree,  as  by  bond  and  simple  contract,  both  obtaia 
judgment.(i) 

If  the  executor  is  sued  in  equity,  then,  between  two  final  decree  debts, 

(x)  Tolpatt  T.  WeUf,  1  M.  Sc  8.  396.  (/)  Davm  t.  MonkhooM,  Fitig.  76. 

(a)  yaQgh.94,95;   Doct  &  St.  DiaL  S,        ($-)  Cm.  T.  TaIb.S23,324;  3  SwtnsL 
cb.  10»  ed.  1709»  p.  156,  157.  582. 

(b)  3  Lot.  114  ;  Gas.  T.  Talb.219.  (A)  Yaogh.  95 ;  1  Rol.  Atir.   927,  T.  pi. 
Cc)  Bockland  t.  Brook,  Cro.  Eliz.  315 ;     1;  1   Ym.  214;  3  Atk.   209;  Morrioe  ▼. 

Lemon  ▼.  Fooke,  3  Lev.  57.  Bank  of  England,  Gas.  T.  Talb.  217,  219, 

(d)  Yangh.  94,  95;  3  Mod.  115.     See    220,  223, 226,  3  SwanaL  685. 

Coinberb.  818,  and  Britlon  v.  Batthmtt,  3        (»)  Yaogh.  96;  MorriceT.  Bankof  Eng* 
Lev.  113.  land.  Gas.  T.  TalK  217. 

(e)  yanfl^94, 95 ;  1  BoL  Abr.  937,  T. 
pi.  1. 
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that,  which  is  due .  under  the  decree  first  pronounced,(y)  is  entitled  to 
first  payment(^) 


•CHAPTER  XXIV.  [  ♦292    ] 

OF  PRIORITY  BETWEEN  TWO  CREDITORS,  BY  ONE  OP  WHOM  THE 
EXECUTOR  IS  SUED  AT  LAW,  AND  BY  THE  OTHER  IN  EQUITY. 

Sect.  L  Of^  the  Equality  of  a  Judgment  at  Law^  and  a  Decree 
in  Equity, 
11.   Of  an  Injunction  by  Equity ^  to  restrain  a  Creditor's 

Jlction  at  Law. 
ni.   Of  Cases  wherein  a  Creditor's  Jiction  at  Law  is  unim- 
peded and  favoured  in  Equity. 


SECTION  I. 

OF  THE  EQUALITT  OF   A  JUDGMENT  AT  LAW^  AND  A  DECREE  IN  EQUITY. 

Althoxtgh  it  is  certain  that  a  decree  of  a  Court  of  Equity  may  cause 
the  possession  of  land  to  be  deliyered  to  a  person,  to  hold  until  he  has 
thereout  levied  a  certain  sum  of  money,  and  in  this  sense  the  decree  may 
bind  the  land,(a)  yet,  when  a  Court  of  Equity  merely  decrees  a  sum  of 
money,  as  a  debt  or  a  legacy ,(&)  to  be  paid,  this  decree,  although  by  a  se- 
qaestration  land  may  be  affected  or  bound  hy  it,(c)  yet  is  not,  like  a  judg- 
ment at  law,  an  immediate  lien  on  land. (J)  in  other  respects,  also,  a 
final  decree,  as  distinguished  from  a  decree  quod  computet ^  or  for  an  ac- 
count,(e)  may  not  be  equal  to  a  judgment.(/)  But,  to  some  ^  ^^^^  - 
^intents,  Jt  certainly  is  so.(^)    And,  in  particular,  it  is  in  L  J 

many  ways  equal  to  a  judgment,  when  money,  which  it  decrees  to  be 
paid,  is  payable  out  of  personal  assets.(A) 

0*)  Cas.  T.  Ttlb.  224 ;  3  Swanst  580, 581.  (/)  3  Cb.  Rep.  8 ;  2  Freem.  153 ;    Cas. 

(ik)  Morrice  t.  Bank  of  England,  Cao.  T.Talb.  219,  228,  225  ;  3  Swan8t.575,  577. 

T.  Talb.  217, 3Swan8t.  578,  585,  2  Bro.  P.  681 ;  2  Atk.  386  ;   1  Yes.  212. 

C.  ed.  TomL465;  Martin  v.  Martin,  1  Yes.  (g)  Nanney  t.  Martin,  1  Ch.  Rep.  233, 

213,214;  Ashley  ▼.   Pocock,  3   Atk.  208.  1  Ch.  Cas.  27;  EWard   t.  Warren»  2  Ch. 

See  Anon.  3  Atk.  602,  and  Abbis  t.  Winter,  Rep.  192  ;  Morrice  ▼.  Bank  of  England,  3 

3  Swanst  678,  n.  Swanst.  574,  675,  576,  Cas.  T.  Talb.  222, 

(a)  Lord  Carteret  v.  Pascha],  3  P.  W.  223  ;  Forbes  t.  Phipps,  1  Eden,  502,  507. 
197,  cited  3  Swanst  575,  and  Cas.  T.  Talb,  (h)  ShaAo  ▼.  Powel,  3  Lev.  356 ;  Mason 
222.  T.  Williams,  2   Salk.  507  ;  Jones  ▼.  Brad- 

(b)  Nanney  v.  Martin,  1  Ch.  Rep.  233 ;  shaw,  3  Ch.  Rep.  2 ;  Harding  t.  Edge,  1 
Harding  v.  Edge,  1  Vern.  143.  Vern.  143  ;  Searle  t.  Lane,  2  Vem.  37,  88, 

(c)  3  P.  W.  621,  622  ;  2  Freem.  49.  2  Freom.  103 ;  Bligh  ▼.  Earl  of  Damley,  2 

(d)  Bligh  T.  Earl  of  Damley,  2  P.  W.  P.  W.  621 ;  Joseph  ▼.  Mott,  Prec.  Ch.  79 1 
621,  622;  Morrice  v.  Bank  of  England,  Cas.  Bishop  t.  Godfrey,  ib.  179;  Morrice  ▼.  Bank 
T.Talb.  222;  Poly's  case,  H  Freom.  49;  of  England,  Cas.  T.Talb.  217;  Martin  v. 
Astiey  V.  Powis,  1  Yes.  496  ;  Mildred  t.  Martin,  1  Yes.  214 ;  Astl<*y  t.  Powis,  ib. 
Robinson   19  Yes.  688.  496;  Perry  v.  Phelips,  1 0  Yes.  37 ;  Mildred 

(e)  Smith  v.  Eyles,  6  Atk.  385 ;  Perry  ▼.  t.  Robinson,  19  Yes,  588. 
Phetips,  10  Yes.  34. 

S2 
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When  the  executor  is  sued  by  one  creditor  at  law,  and  by  another  in 
equity,  and  in  the  suit  in  equity  the  Court  does  not  assume  the  general 
administration  of  the  assets,  then,  between  a  judgment  obtained  by  the 
one  creditor,  and  a  final  decree  by  the  other,  that  which  was  first  obtained 
enjoys  the  right  to  be  first  paid,  (i)  And  after  priority  gained  by  the 
decree,  the  Court  of  Equity  will  secure  the  payment  of  this  debt,  by,  if 
necessary,  issuing  an  injunction  to  stop  the  proceedings  in  the  action  at 
law.(y) 


SECTION  11. 

OF  AN  INJUNCTION  BY  EQUITY,  TO  RESTEAIN  A  CREDITOR'S  ACTION  AT 

LAW, 

When  a  suit  is  instituted  in  equity  against  an  executor,  for  payment 
of  money  owed  by  his  testator,  the  bill  is  filed,  sometimes  by  a  single 
creditor  for  payment  of  his  own  debt  only,(^)  sometimes  by  several 
r  •294  1  ^^'^^^^^^^Sj  f^^  ^^  ^^^®  individual  *satisfaction,(/)  and  at  other 
L  -*  times,  and  more  commonly,  by  one,  or  more  than  one,  credi- 

tor, for  the  payment  of  all  the  debts  of  the  testator,  (m)  When  the  bill 
is  filed  for  payment  of  all  the  debts,  the  Court  takes  on  itself  the  general 
administration  of  the  assets,  and  by  a  decree  guod  computet  directs  the 
Master  to  take  the  accounts  between  the  debtor  and  all  his  creditors,  (n) 
When  the  bill  is  filed  by  one,  or  more  than  one  creditor,  for  individual 
satisfaction  only,  the  Court  may  confine  the  administration  of  the  assets^ 
and,  accordingly,  the  decree  to  account,  to  the  exclusive  object  of  the 
suitfo)  But  the  Court  has,  it  would  seem,  the  power,  in  the  mstance  of 
this  Dill  also,  to  assume  a  general  administration  of  the  assets.(/7)     The 

(i)  JonM  T.  BradshaWy  8  Ch.  Rep.  2,  2  one  Coort  for  an  acconnt  of  assets,  and  in 

Freem.  153,  Nels.  74,  dted  Gas.  T.  Talb.  another  satisfaction,  bat  itself  decrees  him 

823,  and  3  Swanst.  681 ;  Monice  t.  Bank  of  satisfaction.    2  AUu  368 ;  2  Yes.  106;  Amb. 

England,  Gas.  T.  Talb.  217,  3  Swanst.  678,  331. 

2  Bro.  P.  G.  ed.  TomL  466,  cited  10  Yes.  (/)  Morrice  v.  Bank  of  England,  Gas.  T. 

37,  38 ;  Anon.  2  Freem.  16,  Simms  t.  Barry,  Talb.  2 1 7. 

8.  C^  Gas.  T.  Finch,  413,  Sims  ▼.  Uny,  (m)  Douglas  t.  Glay,  1  Dick.  393;  Tene- 

8.  G.,  2  Gh.  Gas.  225,  cited  3  Yes.  580 ;  west  t.  Featbeiby,  2  Mer.  480 ;    Dyer  ▼. 

Martin  t.  Martin,  1  Yes.  212,  213.    See  Kearsley,  ibid.  482,  n.    See  also  8  Yes.  520. 

Peploe  T.  Swinbum,  Bunb.  48.  622.    On  cases  where  two  creditors,  or  other 

ij)  Morrice  t.  Bank  of  England,  Gas.  T.  persons,  separately  file  a  bill  in  equity,  aae 

Talb.  217,  219,  226, 3  SwansL  683 ;  Martin  Neve  t.  Weston,  3  Atk.  567 ;  Law  t.  Rigby, 

T.  Martin,  1  Yes.  213.    See  also  10  Yes.  40.  4  Bro.  G.  G.  60;  Jackson  v.  Leaf,   1   Jac 

(k)  Anon,  cited  1  Yes.  213;  Anon.  3  &W.  231,232;  Gierke  ▼.  Earl  of  Ormonde, 

Atk.  572,     It  appears  that  formerly  the  bill  Jacob,  108,  646.    And  on  a  bill  by  some 

was  broaght  merely  for  a  discovery  of  assets,  creditors,  or  legatees,  filed  in  the  Ezchaqoer, 

withoat  praying  an  account ;  and  that  to  and  by  others  in  Ghancery,  see  Goysgame  ▼. 

prevent  multiplicity  of  suits,  an  account  may  Jones,  Amb.  613,  and  Ja^son  v.  Leaf,  1  Jac. 

now  at  the  same  time  be  prayed,  and  the  dc  W.  239. 

Gourt  will  accordingly  direct  an  account  to  (n)  Douglas  ▼.  Glay,  1  Dick.  393. 

be  taken.     (Amb.  66.)    And  although  on  a  (o)  Morrice  v.  Bank  of  England,  Gaa.  T. 

bill  for  a  discovery  of  assets,  the  Greditor  has  Talb.  217. 

a  double  remedy,  namely,  at  law    and  in  (]»)  Shepherd,  or  Sheppard,  v.  Kent,  Prec. 

equity,  yet  equity  saves  him  this  expense,  Gh.  190,  2  Yem.  436 ;  Anon.  3  Atk.  67%, 

and  does  not  oblige  him  to  sue  doubly,  in  See  also  1  Yes.  213,  214. 
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Court  may  likewise  take  into  its  bands  the  general  administratioo  of  the 
asiets,  where  the  bill  is  filed  by  the  executor,  for  the  direction  and  in- 
demnity of  the  Court  in  payment  of  the  debt8;(7)  or,  for  the  same  pur- 
pose, by  trustees  of  the  testator's  estate;(r)  or,  where  it  is  filed  by 
residuary  or  other  leptees  in  his  wiH.(^) 

So  soon  as  the  Court  has,  by  a  decree,  assumed  the  general  administra* 

tionof  the  assets,  it  will,  on  motion  only,(/)  and  without,  .        q-    ^ 

*as  formerly,  a  second  bill  filed  for  the  purposey(u)  interpose  L     *^^    J 

by  injunction,  and  stop  in  its  progress  to  judgment  an  action  at  law 

brought  by  any  creditor  for  payment  of  his  debt;(t;)  and  although  the 

name  of  this  creditor  was,  without  his  consent,  inserted  in  the  bill  filed 

00  behalf  of  all  the  creditors  of  the  testator.(t^)    And  the  like  injunction 

may  be  obtained,  not  only  where  the  bill  is  filed  by  creditors,  but  also 

where  it  js  filed  by  an  executor  to  have  the  directions  of  the  Court  for 

the  execution  of  the  will,  and  to  be  indemnified  ;(a7)  or,  for  the  same 

purposes,  by  trustees  of  the  testator's  estate;(y)  or  where  it  is  filed  by  a 

residuary  or  other  legatee. (z)    And  the  injunction  may  be  obtained  on 

the  motion  of  an  executor,  where  the  bill  is  filed  by  creditors,  (a)  or  by 

trustees;(&)  or  on  the  motion  of  a  creditor,  plaintiff,  the  bill  being  filed 

by  creditors  against  the  executor;(c)  or  on  the  motion  of  a  legatee,  by 

whom  the  bill  is  filed  against  the  executor.(£f)     And  an  injunction  may 

be  obtained  to  shelter  bona  tesiataris,  or  assets,  against  execution  under 

a  judgment;(e)  as  where  after  the  decree  to  account  a  creditor  proceeds 

to  trial  at  law,  and  there  obtains  a  yerdict;(y*)  or  where  after  such  decree 

*tbe  executor  sufiers  judgment  by  defau]t;(^)  although  so  ,    ^^^^     ^ 

far  as  a  judgment  may  affect  the  bona  propria  of  the  execu-  ■-  ^ 

.  tor,  the  executor^s  own  property,  the  Court  will  not  interfere  to  protect 

him.(A)     And  if  a  creditor  has  got  a  judgment  before  the  decree,  then, 

(q)  Morriee  v.  Bank  of  Englaad,  Cas.  T.  (x)  Rush  ▼.  Higga,  4  Yes.  638. 

Talb.  217,  220,  ^226.  (y)  Brooks  v.  Reynolds,  1  Bro.  C.  G.  183, 

(r)  Brooks  t.  Reynoldi,  1  Bro.  C.  C.  183,  2  Dick.  603,  cited  10  Yes.  39. 

cited  10  Yea.  39.  (r)  Jackson  t.  Leaf,  1  Jac.  &  W.  231 ; 

(«)  10  Yea.  39,40;  3  Swanat  644 ;  Jack-  Clarke  t.  Earl  of  Ormonde,  Jacob,  108.  See 

ton  T.  Lea^  1  Jac.  &  W.  229 ;  Clarke  v.  also  10  Yes.  39. 

Earl  of  Ormonde,  Jacob,  108,  121,123,  125.  (a)   Lord  ▼.  Wormleighton,  Jacob,   148. 

(t)  Paxton  ▼.  Douglaa,  8  Yes.  520 ;  Gil-  On  the  duty  of  the  executor  to  apply  for  the 

pin  T.  Lady  Southampton,  18  Yea.  469.  injunction,  and  on  his  responsibility  if,  after 

(«i)  DoQi^as  T.  Clay,  1  Dick.  393 ;  Hard-  the  decree  to  account,  he  permits  the  creditor 

castle  ▼.  Chettle,  4  Bro.  C.  C.  163.  See  also  to  obtain  judgment,  and  to  take  the  property 

1  Jac  A  W.  232,  and  Jacob,  124.  of  the  testator  in  execution,  see  Clarke  ▼. 

(v)  Brooks  T.  Reynolds,  1  Bro.   C.  C.  Barl  of  Ormonde,  Jacob,  122. 

183  ;  Kenyon  t.  Worthington,  2  Dick.  668 ;  (b)  Brooks  v.  Reynolds,  1  Bro.  C.  C.  183. 

Goote  T.  Piyer,  2  Cox,  201,  3  Bro.  C.  C.  23;  See  also  1  Jac.  &  W.  231,  232. 

Haidcastle  v.  Chettle,  4  Bro.  C.  C.  164;  (c)  Dyer  v.  Kearsley,  2  Mer.  482,  n.;  Cox 

Paxton    ▼.  Douglas,  8  Yes.  520 ;  Gilpin  v.  v.  King,  ibid.  483,  n. 

Lady  Southampton,  18  Yes.  469;  Dyer  ▼.  (d)  Clarke  ▼.  Earl  of  Ormonde,  Jacob, 

lUaniey,  2  Mer.  482,  n.;  Clarke  t.  Barl  of  108,  122,  125.     See  also  3  Swanst  544. 

Oimonde,  Jacob,  108;  Lord  t.  Wormleigh-  (e)  Brook  t.  Skinner,  2  Mer.  481,  n.; 

too,  ib.  148;  Fielden  ▼.  Fielden,  1  Sim.  dc  Clarke  ▼.  Earl  of  Ormonde,  Jacob,  124, 

8l   255.     See  ako  Drewry  t.  Thacker,  3  (/)  Lord  t.  Wormleighton,  Jacob,  148. 

Svwist.  529.    On  an  injunction  to  restrain  (^)  Dyer  v.  Kearsley,  2  Mer.  482,  n. 

proeeedinga  against  real  assets  descended  to  (A)  Brook  v.   Skinner,  2  Mer.  481,  n.; 

the  taatator's  heir  at  law,  see  Martin  ▼.  Mar-  Terrewest  v.  Featherby,  ib.  480 ;  Clarke  t. 

tzn,  1  Yes.  211,  and  Famham  v.  Burroughs,  Earl  of  Ormonde,  Jacob,  124.    See  also  on  a 

IDick.  63.  judgment  de  bonU  propma  of  a  penonal 

Cv)  Doagha  t.  Clay,  1  Dick.  393,  cited  representative,  Drewry  ▼.  Thacker,  3  Swanst. 

10  Ves.  40.  529. 
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after  the  decree,  although  such  creditor  may  come  in  and  prove  as  a  judg- 
ment creditor,  yet  the  Court  will  on  application  grant  an  injunction  to 
prevent  him  from  taking  out  execution  dgainst  the  assets,  (i) 

In  a  late  case  an  injunction  was  granted  to  restrain  an  action  brought 
by  a  lessor  against  executors,  as  executors,  for  breaches  of  the  covenant 
to  repair  contained  in  his  lease;  and  the  Court  referred  it  to  the  Master, 
to  ascertain  whether  any  breach  of  covenant  had  been  committed,  and 
the  amount  of  the  damages.(j) 

An  injunction  to  restrain  a  creditor  from  proceeding  at  law  against 
assets  was  at  first  granted,  where  one  creditor,  by  whom  a  bill  was  filed 
for  payment  of  his  own  debt  onl^,  had  obtained  a  final  decree;  and  ano- 
ther creditor  sued  at  law  for  his  debt;  and  then  the  injunction  issued, 
to  protect  the  creditor  by  final  decree  against  the  efiect  of  the  action  at 
law.  And  it  was  granted  on  these  principles, — ^That  in  a  Courtfof  Equity 
a  final  decree  is,  for  the  purpose  of  payment  out  of  personal  assets,  equal 
to  a  judgment  at  law;  and  that  as  the  decree  cannot,  like  a  judgment,  be 
pleaded  by  the  executor  in  an  action  at  law  against  him,  the  Court  of 
Equity  is  called  on  to  support  its  own  jurisdiction,  by  supplying  a  pro- 
tection equivalent  to  the  plea  of  a  judgment.(A:)  The  like  injunction 
came  afterwards  to  be  used,  and  is  now  constantly  issued,  in  cases  where 
the  Court  of  Equity  takes  on  itself  the  general  administration  of  the 
assets  of  a  testator  or  intestate.  And  here  it  is  issued  before  the  final 
decree,  and  at  any  time  after  the  decree  to  account.  The  principle  of 
the  injunction  in  this  case  is,  that  as  the  Court  exercises  a  jurisdiction  to 
r  *2Q7  1  ^^^^^  '  *general  administration  of  the  assets,  it  is,  if  it  de- 
■-  -*  sires  to  sustain  this  jurisdiction,  obliged  to  support  its  own 

decree,  and  to  save  the  executor  from  the  difficulty  into  which  he  would 
be  thrown,  if  when  the  decree  calls  on  him  to  administer  in  a  Court  of 
Equity,  a  creditor  could  call  on  him  to  administer  out  of  it,  by  suing 
him  at  law,  where  the  decree  cannot  be  pleaded.(/)  The  same  difficulty 
to  the  executor,  and  necessity  of  supporting  the  jurisdiction  of  equity, 
are  the  causes  that,  in  equity,  the  decree  to  account  is  in  nature  of  a 
judgment  for  all  the  creditors;  in  the  sense,  that  afterwards  all  the  credi- 
tors are  so  far  equal,  that  no  one  can  now  obtain  priority  by  procuring 
judgment  at  law.(^)  * 

This  injunction  proved,  however,  at  one  time,  not  only  to  be  the  cause 
of  considerable  hardship  to  the  particular  creditor,  against  whom  it  is- 
sued, but  also  to  be  in  many  cases  an  inlet  to  much  fraud  and  injury 
towards  the  whole  body  of  creditors.  As  it  clearly  may  be  the  interest 
of  the  rest  of  the  creditors  to  stop  the  proceedings  at  law,  and  by  this 
means  to  frustrate  the  meditated  priority  over  themselves,  it  can  seldom 
be  difficult  to  institute  in  equity  a  suit  against  the  executor;  who  is  in- 
deed allowed  to  file,  in  the  name  of  a  creditor,  a  bill  against  himseIf.(Q) 
An  executor,  therefore,  whose  object  in  the  bill  or  injunction  was  not 

(t)  Jaeob  Rep.  124.     See  Surrey  ▼.  Smal-  (Q  3  Dick.  669;   8  Ve^  520,  521;  10 

ley,  1  Yern.  3d  ed.  457,  and  n.  (1).    On  re-  Vea  40 ;  18  Yes.  470;  1  Sch.  &  Lef.  399. 

•training  execution    under  a  judgment  r/e  (m)  2  Cox,  202 ;  8  Yes.  520,  521 ;  10 

bonis  propriis  obtained  before  the  decree,  see  Yes.  40;  18  Yea.  470;  Jacob,  123,  134;  I 

Drewry  ▼.  Thacker,  3  Swanst.  529.  8ch.  &  Lef.  299. 

(J)  Sutton  ▼.  Mashiter,  2  Sim.  513.  (n)  18  Yes.  469. 

(k)  Martin  t.  Martin,  1  Yes.  212,213; 
Perry  ▼.  Phelips,  10  Yes.  40. 
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to  prevent  the  preference  of  one  creditor,  or  to  promote  the  just  payment 
of  all,  but  from  undue  motives  to  keep  the  assets  in  his  own  hands,  out 
of  which  an  execution  at  law  might  speedily  take  them,  a  design  fur- 
thered besides,  in  some  instances,  by  a  friendly  creditor,  might  formerly 
with  great  ease  attain  his  object,  by  means  of  a  suit  in  equity,  hastened 
with  the  ready  aid  of  the  bulk  of  the  creditors  on  to  a  decree  and  in- 
jaDction.(o)  The  mischief  which  resulted  from  this  state  of  the  law  led 
to  a  practice  introduced  by  either  I^rd  Ross]yn(/>)  or  Lord  Eldon,(9) 
and  which  is,  to  take  the  opportunity  afforded  by  the  application  for  an 
'injanction,  to  endeavour  to  secure  the  assets,  which  the  ^  ^^gg  -i 
executor  has  in  his  hands.    The  executor's  answer  to  the  bill  ^  ^ 

ought  to  set  forth  what  the  assets  are;(r)  but  where  it  does  not  do  this, 
the  Court,  when  the  injunction  is  asked  for,  endeavours  by  other  means 
to  know  the  state  of  them.(^)  The  means  commonly  used  is,  to  require 
the  executor  to  make  an  affidavit  as  to  what  assets  he  has  in  his  hands.(/) 
It  seems,  however,  not  to  be  an  absolute  rule  to  refuse  an  injunction,  un- 
less there  is  such  an  affidavit.(u)  But  when  the  assets  are  by  some  mode 
ascertained,  as  by  either  the  answer  or  affidavit,  the  Court  when  it  grants 
the  injunction  exercises  a  discertion  on  the  disposal  of  them  ;{v)  some- 
times, and  usually  it  is  believed,  compelling  the  executor  to  bring  them 
into  Courts  and  making  such  order  as  the  state  of  the  assets  requires,  (u^) 


SECTION  III. 

OF  CASES  WHERXIir  A  CREDITOR'S  ACTION  AT  LAW  IS  UNIMPEDED  AND 

FAVOURED  IN  EQUITY. 

The  right,  which  a  creditor  has  to  sue  at  law  an  executor,  is  in  many 
instances  unimpeded  and  favoured  by  a  Court  of  Equity;  notwithstand- 
ing it  will,  in  certain  cases,  issue  an  injunction  to  stop  the  proceedings  at 
law. 

Where  creditors  are  of  equal  degree,  as  two  bond  creditors,  and  one 
of  them  sues  at  law,  and  the  other,  for  the  payment  of  his  own  debt 
only,  files  a  bill  in  equity,  and  in  the  latter  suit  the  Court  does  not  take 
on  itself  the  general  administration  of  the  assets;  here,  notwithstanding 
the  bill  brought,  the  executor  may  *aflerwards  confess  judg-  ^  ^^^^  ^ 
ment  at  law;  and  payment  by  him  of  this  judgment  debt  ^  ^ 

will  be  allowed  in  equity,  (or) 

An   important  difference  is  taken  between  a  jfinal  decree,  or  decree 

(9)  6  Yes.  680,  622 ;    18  Ym.  470 ;   3  (t)  Pazton  t.  Douglas,  8  Yes.  620 ;  Gilpin 

dwtiDst.  644;  Jacob,  ]26.  ▼.  Lady  Southampton,  18  Yes.  470 ;  Clarke 

(p)  8  Yea.  621.  ▼.  Barl  of  Onnonde,  Jacob,  108,  126. 

(9)  18  Yea.  470  ;  Jacob,  126.  (»)  3  Swanst.  646. 

(r)  8  Yes.  622 ;  18  Yea.  470 ;  Jacob,  125.  (v)  Jacob  Rep.  126. 

On  the  rasponsibiJity  of  a  aolicitor,  concerned  (w)  Paxton  v.  Douglas,  8  Yes.  620 ;  Gil- 

in  nn  amicable  suit  of  this  nature,  if  the  as-  pin  ▼.  Lady  Southampton,  18  Yes.   470 ; 

seta  are  not  aet  forth  in  the  answer,  and  they  Clarke  t.  Earl  of  Ormonde,  Jacob,  126. 

aro  aAerwards  wasted  by  the  executor,  see  8  (x)  Goodfeliow  t.  Burchett,  2  Yern.  298, 

Yea.  522,  and  3  Swanst.  646.  299 ;  Smith  t.  Byles,  2  Atk.  386. 

(a)  3  dwanat.  646. 
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which  orders  a  debt  to  be  paid^  and  a  decree  quod  compuiei,  or  one  by 
which  reference  is  made  to  the  Master  to  take  the  account  between  the 
plaintiff  and  his  debtor.  Between  a  judgment  and  final  decree,  the  one 
which  is  first  in  time  enjoys,  it  has  been  seen,  the  right  of  first  pay- 
ment (y)  But  when  one  creditor  sues  at  law,  and  another  for  payment  of 
his  own  debt  only  files  a  bill  in  equity,  and  in  the  latter  suit  the  Court 
does  not  assume  the  general  administration  of  the  assets,  and  a  decree 
qttod computet y  or  to  take  an  account  between  the  plaintiff  and  his  debtor, 
is  obtained;  and  after  this  decree,  and  before  or  after  the  Master's  report, 
or  at  any  time  before  the  final  decree,  the  suitor  at  law  obtains  there  judg- 
ment; this  judgment  debt  is  entitled  to  priority  of  payment  before  the  debt 
that  may  be  found  to  be  due  on  the  account  decreed:(z)  and,  accordingly, 
a  Court  of  Equity  will  decree  it  to  be  first  paid,  (a)  and  the  executor  is 
justified  in  paying  it,  notwithstanding  the  previous  decree  to  ac- 
count.(&)  And  the  judgment  bears  this  priority,  at  least  in  a  case  where 
the  two  creditors  are  of  equal  degree,  although  such  judgment  is  con- 
fessed by  the  executor  after  the  decree  to  account(£r) 

When  a  bill  is  filed  on  behalf  of  all  the  creditors  of  the  testator,  a  suit 
in  which  the  Court  does  assume  the  general  administration  of  the  assets, 
here,  until  the  decree  quod  computet^  or  other  decree  which  makes  that 
assumption,  is  pronounced,  a  creditor,  at  least  one  who  is  not  expressly 
a  consentine  party  to  the  suit,(£/)  has  the-  power  by  saining  judgment  at 
law  to  acquire  a  priority,  so  far  as  to  come  in  under  me  decree,  and  prove 
r  *300  1  ^^  ^  *judgment  creditor;(e)  but  not,  it  seems,  to  the  extent  to 
'-  -'  prevent  after  the  degree  an  injunction  against  execution  un- 

der the  judgment(/) 

Where  in  an  action  at  law  brought  by  a  creditor,  the  executor  pleaded 
the  general  issue,  non  assumpsit,  on  which  issue  a  verdict  was  found  for 
the  plaintiff;  and  on  a  bill  filed  by  the  executor  for  the  direction  and  in- 
demnity of  the  Court  in  the  execution  of  the  will,  the  executor  procured 
the  common  injunction;  and  on  the  answer  coming  in  an  order  for  dis- 
solving the  injunction  Nisi  was  obtained;  the  Court,  before  it  had  as- 
sumed the  general  administration  of  the  assets  by  a  decree  to  account,  and 
under  which  decree  the  creditor,  and  plaintiff  at  law,  could  come  in,  re- 
fused to  continue  the  injunction.  And  the  consequence  seems  to  have 
been,  that,  at  least  until  that  decree,  the  creditor  was  allowed  to  take  the 
whole  benefit  which  the  law  gave  him  under  the  judgment;  which,  by 
reason  of  the  plea  of  the  general  issue  and  verdict  for  the  plaintiff,  was 
evidence  of  assets  in  the  executor's  hands.  (^) 

A  creditor,  who  at  law  sues  the  executor,  is  entitled  to  be  paid  out  of 
the  assets  his  costs  of  the  action  up  to  the  time  when  he  had  notice  of  the 
decree,  by  which  the  general  administration  of  the  assets  is  assumed.  (A\ 

(y)  Morriee  t.  Bank  of  England,  Caa.  T.        (d)  See  Shepherd,  or  Sheppaid,  ▼.  Kent, 

Tal'b.  217.  Free  Ch.  100, 193,  3  Vem.  436. 

(z)  Maaon  ▼.  WilUama,  2  Salk.  607 ;  Mar-        (e)  Dooglas  t.  Clay,  cited  10  Yea.  40,  and 

tin  T.  Martin,  1  Yea.  213.     See  alao  Anon,  reported  1  Dick.  393;  Clarke  ▼.  Earl   of  Or- 

%  Freem.  IS ;  and  Joaeph  t.  Mott,  Prec  Ch.  monde,  Jacob,  124;  Rodenhnrat  t  Todmnii, 

79,  cited  3  Swanat  677.  1  Tarn.  6t  R.  306  ;  Largan  ▼.  Bo  wen,    1 

(a)  Smith  t.  Eylea,  2  Atk.  386 ;  Ferrera  8ch.  dc  Lef.  200. 

T.  Shirley,  cited  10  Yea.  39.  (/)  Jacob  Rep.  124. 

(b)  Perry  v.  Phelipa,  10  Yea.  34.  (g)  Roah  v.  Higga,  4  Yea.  638,  citad  1 

(c)  Smith  ▼.  Eylea,  2  Atk.  386;   Good-    Sch.  6c  Lef.  299. 

fellow  ▼.  Burchett,  2  Yarn.  299.  (A)  Goate  t.  Fryer,  2  Cox,  201, 3  Bro. 
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In  many  cases,  it  may  here  be  repeated,  the  bona  propria  of  the  exe- 
cater  are  not  protected  in  equity  against  execution  under  a  judgment  at 
hw.(t) 


♦CHAPTER  XXV.  [    •301   ] 

OP  THE  COSTS  OP  AN  ACTION  BROUGHT  BY  A  CREDrTOR  AGAINST 
THE  EXECUTOR;  AND  OP  THE  EXECUTOR'S  LIABILITY,  IN  CER/- 
TAIN  CASES,  TO  PAY  OUT  OP  HIS  OWN  PROPERTY,  SOMETIMES 
THE  COSTS,  AND  SOMETIMES  BOTH  DEBT  AND  COSTS. 

When,  to  recover  a  debt  due  by  a  testator,  an  action  is  brought 
against  his  executor,  the  executor  is  often  not,  either  personally  or  out  of 
present  assets,  liable  to  pay  costs;(a)  although  it  seems  the  creditor  may 
sometimes  be  entitled  to  costs  out  of  assets  quando  acciderint.{b) 

In  some  cases  the  creditor  is  liable  to  pay  to  the  executor  his  costs  of  the 
action.  And,  on  the  contrary,  the  executor  may,  by  means  of  his  plead- 
ing, become  in  other  instances  subject  to  pay  out  of  his  own  property,  in 
an  action  of  debt,  sometimes  the  damages  and  costs  of  the  action,  and  in 
other  cases,  not  only  the  damages  and  coltsL  but  the  debt  also;  and  in  an 
action  of  assumpsit  sometimes  the  costspind  in  other  cases  both  da- 
mages and  costs.((;)  In  assumpsit  the  d^hnages  constitute  the  debt  re- 
covered ;(rf)  and  in  debt,  although  jfb  reality  the  damages  recovered  for 
the  detention  of  the  debt,  and  the  costs,  sej^m  to  be  distinct  sums,(€)  yet 
both  costs  and  damages  may,  it  should  seem,  be  'adjudged  to  p  ^_o  -i 
be  levied  under  the  common  name  of  damages,  (y)  a  word  ^  ^ 

that  in  ot^er  cases  also  seems  to  include  costs.  (^) 

If  to  an  action  of  assumpsit  the  executor  pleads  j9/ene  administravit^ 
and  also  pleads  non  assumpsit,  or  non  assumpsit  and  the  Statute  of  Li- 
mitations, or  non  assumpsit  and  ne  ungues  executor;  and  the  plaintiff 
omits  to  pray  judgment  of  assets  quando  acciderint^  and  joins  issue  on 
each  of  those  pleas;  and  on  the  plea  of  non  assumpsit^  or  each  of  the 
pleas  non  assumpsit  and  the  Statute,  or  non  assumpsit  and  ne  unques 
executor,  a  verdict  is  found  for  the  plaintiff,  but  on  the  plea  plene  ad* 

0.  C.  23;  Pazton  ▼.  Poaglas,  8  Vef .  520;  Anon.  1   Vera.  119;    Robinion  t.  Bell,   2 

Djer  ▼.  Keanley,  2  Mer.  482,  n.;  Drewry  T.  Vera.  146;    and  Stephenson  t.  Wilson,  ib. 

Thacker,  3   Swanst.  538,  541;   Jackson  ▼.  825. 

Leaf,  1   Jac.  &  W.  231 ;  Clarke  t.  Earl  of  (</)  1  Ld.  Raym.  254 ;    2   Salk.  S23 ;  12 

OnDonde,  Jacob,  124,  125;  Lord  ▼.  Worm-  Mod.  153;  3  Bl.  Com.  155,  15S. 

Icightoo,  ib.  148 ;  and  see  Corre  ▼.  Bowyer,  (e)  Mary  Shipley's  case,   8  Co.  134,  1 

3  Madd.  456.  Jlol.  Abr.  928,  Y.  1 ;    Street  ▼.  Wise,  1  Rol. 

(f)  Terrewest  v.  Featherby,  2  Mer.  480 ;  Abr.  930 ;    Mounson  ▼.  Boome,  ib.  930, 

Brook  ▼.  Skinner,  ib.  481,  n.;  Clarke  t.  Earl  933;    Howard  v.  Jemmet,  1  W.  Bl.  400; 

of  Ormonde,  Jacob,  124.  Burroughs  t.   Stevens,  5  Taunt.   554.— 12 

(a)  Batt  V.  Deschamps,  2  Tidd,  9th  ed.  Mod.  153 ;  2  Salk.  623. 

980.  (/)  Erving  t.  Peters,  3  Burn,  dc  E.  685, 

(6)  De  Testat  ▼.  Andrade,  1   Chit.  Rep.  688;  Burroughs  v.  Stevens,  5  Taunt  554. 

629,  n.;  2  Tidd,  9th  ed.  980;  1   Saund.  6lh  (s)  PHfold's  case,  10  Co.  115  b. ;   Law- 

ed.  336  b.  son  v.  Story,  1  Ld.  Raym.  19 ;  Phillips  t. 

(e)  On  an  executor's  relief  in  equity,  in  Bacon,  9  East,  304. 
where  he  has  mispleaded  at  law,  see 
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ministravit  for  the  defendant,  the  plaintiff  must  pay  the  defendant,  the 
executor,  his  general  costs  of  the  action. (A) 

On  the  other  hand,  if  to  an  action  of  assumpsit  the  defendant  pleads 
plene  administramt  and  also  rum  assumpsit;  and  on  the  plea/i&ne  ad- 
ministravit  the  plaintiff  takes  judgment  of  assets  quando  acciderint;{i) 
and  on  the  plea  non  assumpsit  a  verdict  is  found  for  the  plaintiff;  here, 
as  by  the  plea  of  non  assumpsit  the  plaintiff  was  by  the  executor  com- 
pelled to  go  down  to  trial,  in  order  to  avail  himself  of  the  judgment  of 
assets  quando  acciderintj  the  plaintiff  is  entitled  to  judgment  to  levy  the 
damages  and  costs  de  bonis  tesfatoris,  et  si  non  to  levy  the  costs  de  bo- 
nis propriis  of  the  eiecutor.(y)  And  if  in  assumpsit  the  executor 
pleads /?fene  administravity  and  plene  administravit  ultra  what  is  due 
on  bond,  aud  farther  pleads  non  assumpsit;  and  on  the  plea  plene 
administravit  ultra  the  plaintiff  takes  judgment  of  assets  quando  acci- 
derint;  and  on  the  plea  plene  administravit  a  verdict  is  found  for  the 
defendant,  but  on  the  plea  non  assumpsit  for  the  plaintiff;  here,  for  the 
like  reason,  the  creditor  is  entitled  to  a  similar  judgment.(Ar) 

*qoQ  1  Many  other  cases  occur  wherein,  on  an  action  against  an 
[  ''OJ  J  g3^g^^^QJ.  «the  judgment  to  levy  the  debt  is  confined  to  the 
bona  testatoris  only;(/)  although,  in  these  and  other  instances,  the  exe- 
cutor may  be  liable  to  pay  the  creditor's  costs  of  the  action.(m) 

If  in  assumpsit  the  executor  pleads  plene  administravit j  or  non  o^ 
sumpsit  and  plene  adm^ini^tVavit;  and  on  the  single  plea,  or  in  the 
other  case  in  both  pleas,  a  verdict  is  found  for  the  plaintiff;  the  judg- 
ment is  not  to  levy  the  damages  of  the  executor's  goods  and  chat- 
tels, but  is  to  levy  Uie  damages  and  costs  de  bonis  testatorisy  et  si  non 
to  levy  the  costs  de  bonis  propriis  ot  the  executor,  (n)  And  if  in  an 
action  of  debt,  as  on  a  bond,  the  executor  ^lesida plene  administravit^  or 
non  est  factum  and  plene  administravit;  and  on  the  single  plea,  or 
in  the  latter  case  on  both  pleas,  a  verdict  is  found  for  the  plaintiff;  the 
judgment  is  to  levy  the  debt,  and  damages,  and  costs  de  bonis  testatoris, 
et  si  non  to  levy  the  damages  and  costs  de  bonis  propriis  of  the  exe- 
cutor.(o) 

When,  to  recover  a  debt  due  by  a  testator,  an  action  is  brought  against 
the  executor,  and  he  puts  in  a  single  plea,  which,  in  the  consideration  of 
the  Courts  of  Law,  in  other  words,  which  legally  is  within  the  executor's 
own  knowledge  false,  the  judgment  against  him  is,  to  levy  the  debt  and 
costs  de  bonis  testatoris^  et  si  non  to  levy  both  debt  and  costs  de  bonis 
propriis,(p)  A  false  plea  of  ne  unques  executor  is  a  plea  of  the  character 


(h)  Hogg  V.  Graham,  4  Taunt.  136 ;  Ragg  E.  6S8;  Lord  v.  Wonnleighton,  Jacob,  148  ; 

T.  Wells,  8  Taant.  129  ;  Edwards  ▼.  Bethel,  Fielden  t.  Fielden,  1  Sim.  &  St  255 ;  Mar- 

I  Bara.  &  Aid.  254.  shall  y.  Willder,  or  Wilder,  9  B.  &  C.  658» 

(t)  See  NoeU  ▼.  Nelson,  2  Saund.  214,  4  Maon.  &  Ryl.  609,  611. 

226.  (o)  Mary  Shipley's  case,  8  Co.  134 ;  How- 

(j)  Marshall  v.  Wiiider,  or  Wilder,  9  B.  ard  y.  Jemmet,  1  W.  Bl.  400,  3  Burr.  1368 ; 

6c  C.  655, 4  Mann.  &  Ryl.  607.  Erving  y.  Peters,  3   Darn,  dc  E.  685,  688  ; 

(k)  Hindsley  v.  Russell,  12  East,  232.  Fielden  y.  Fielden,  1  Sim.  &  St.  255.     8«e 

(/)  1  Rol.  Abr.928,  Y.  3,  5;  929,  B.  1 ;  Terrewest  y.  Featherby,  2  Mer.  480,  cited 

931,  D.  1 ;  1  Brownl.  &  G.  50.  Jacob  Rep.  150. 

(m)  Twisleton  y.  Thelwel,  Hardr.    165.  (p)  1   Rol.  Abr.  930,933;    Palm.  279, 

See  also  4  Durn.  &  E.  648,  and  1  Brownl.  dt  280 ;  9  B.  &  C.  658 ;  4  Mann.  &  Ryl.  609, 

G.  50.  611 ;  Burroughs  y.  Stevens,  or  Stephens^  5 

(n)  Harrison  y.  Beecles,  cited  3  Durn.  &  Taunt  554, 1  Marsh,  211, 
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mentioned,  and  therefore  draws  to  it  such  a  judgment  de  bonis  propriis* 
And  a  false  and  single  plea  of  a  release  actually  executed  to  the  executor 
seems  to  be  of  the  like  kind,  and  to  be  followed  by  the  same  effect.  (7) 
And,  in  an  action  of  debt  *on  a  bond,  a  false  and  single  plea  ^  «qa4  n 
of  a  judgment  recovered  against  the  executor  on  the  same  *-  ^ 

bond,  shares  perhaps  the  same  nature  and  consequence,  (r)  But  a  plea 
may  be  false  in  the  popular  meaning  of  the  word,  and  in  this  sense  be 
within  the  executor's  own  knowledge  false,  and  yet  not  be  legally  false. 
A  plea  of  plena  administraviU  or  non  assumpsit^  or  non  est  factum^ 
may  be  of  this  nature.  Although,  popularly  speaking,  it  may  be  false, 
and  known  to  be  so  by  the  executor,  yet  it  is  not  legally  false.  (*)  •*'  What 
is  a  false  plea  within  the  executor's  own  knowledge,  which  renders  the 
executor  liable  de  bonis  propriisy  is,"  observes  Gibbs,  Ch.  J.,  "  a  matter 
of  very  considerable  difficulty.  The  pleas  of  we  ungues  executory  and  of 
release  actually  executed  to  the  executor,  are  such:  but  many  pleas,  as 
plene  administravity  to  the  view  of  an  illiterate  person  appears  such, 
which  are  not  so;  for  many  cases  hold,  that/?/ene  administravit  is  not  a 
plea  of  that  character. "(/) 

But,  farther,  an  executor  may  become  eventually  liable  to  satisfy  a 
debt  and  costs  out  of  his  own  property,  although  he  has  not  pleaded  a 
plea  legally  false.  This  may  happen  where  he  has  wasted  the  property 
of  the  testator.(t/)  It  may  happen  where  the  executor  has  confessed 
judgment,  or  suffered  judgment  by  default;  or  where  he  has  pleaded  one 
or  more  than  one  plea,  not  legally  false,  but  has  not  by  a  plea  plene  ad- 
ministravity  or  other  plea,  denied  assets;  and  a  verdict  on  the  single 
plea,  or,  according  to  the  case,  on  each  of  the  several  pleas,  is  given 
against  him.(t;)  The  omission  to  plead  a  deficiency  of  assets  is  construed 
to  be  a  confession  of  assets,  (w)  And  the  judgment  against  the  executor 
is  evidence  of  a  devastavit. {x)  And  it  is  a  rule,  that  if  a  person,  when 
called  on  to  plead  to  an  action  brought  against  him,  is  *^pos-  ^  m^o^  n 
sessed  of  the  knowledge  of  matter  which  he  might  then  ^  -' 

plead,  and  omits  to  do  so,  and  judgment  is  obtained  against  him,  he  can- 
not afterwards  plead  that  matter  on  a  scire  Jieri(y)  inquiry,  or  action  of 
debt  on  the  judgment,  (z)  And,  therefore,  if  an  action  of  debt  suggest- 
ing a  devastavit  is  brought  on  the  judgment  obtained  against  the  exe- 
cutor, he  cannot  now  plead  a  deficiency  of  assets,  or  plene  adminis- 
tramty{a)  or  a  judgment  against  his  testator,(J)  or  against  himself,(c)  or  a 

(9)  BuU   T.   Wheeler,    Cro.    Jac   647;  (tc)  1  Salk.310;  1  Ld.Raym.  590;  I  Atk. 

Bii^mfta  t.  Lightfoot,  ib.  671 ;  Anon.  N07,  294 ;  3  Darn,  it,  E.  690,  691.  See  also  Riuh 

69.— 1  Anders.  150;  Dalis.  71 ;  Jenk.  Cent  ▼.  Higgs  4  Ves.  638. 

C.  8,  Ca.23.    See  also  1   Rol.    Abr.  930,  (or)  Erving  ▼.  Peters,  3  Dum.  &  E.  686. 

933;  1  Atk.293;  5  Taunt.  556,  557;  9  B.  (y)  See   1  Saund.  Rep.  ed.  Wms.  219,  n. 

&  C.  658 ;  and  Edwards  y.  Bethel,  1  Bam  &  (8),  5th  ed.  219  a.;  and  2  Tidd's  Pr.  9th  ed. 

Aid.  254.  1025,  1113,  1114. 

(r)  BurroDghs  v.  Stevens,  5  Taunt  554,  (z)  1  Ld.  Raym.  590 ;    2  Stra.  732  ;    1 

&56.     See,  however,  Borret  ▼.  Boyes,  1  Kol.  Atk.  293 ;  Cowp.  728 ;  3  Dum.  6c.  E.  689. 

Abr.  931,  D.  6.  (a)  Ramsden  ▼.  Jackson,  1    Atk.  292; 

(»)  1  RoL  Abr.  931,  D.  6  ;  3  Dura.  &  E.  Skelton  v.  Hawling,  1  Wils.  258 ;  Erving  t 

688 ;  5  Taunt  557 ;  Jacob,  150 ;  J  Sim.  dc  Peters,  3  Dum.  &  £.  685. 

8t  355.  (6)  Earle  ▼.  Hinton,  2  Stra.  732. 

(/)  5  Taunt  556,  557.  (c)  Rock  ▼.  Lay  too,  or  Leighton,  1  Ld. 

(ti)   1  RoL  Abr.  932,  P.  Raym.  589,  1  Salk.  310,  Com.  87;  and  stat- 

(o)  Ramsden  t.  Jackson,  1  Atk.  292 ;  Er-  ed  from  a  Manuscript  of  Lord  C.  J.  Holt, 

vioff  ▼.  Peters,  3  Dum.  &  £.  685.  Dam.  de  E.  690. 

Vol.  VllL— T 
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debt  by  bond  recovered  by  judgment  against  him  since  the  judgment  in 
the  former  action,  and  by  which  a  simple  contract  debt  was  recover* 
ed.{d)  And  if  the  original  action  against  the  executor^  and  on  the  judg- 
ment in  which  the  present  action  suggesting  a  ilevasiatni  is  brought,  was 
an  action  of  debt,  and  the  executor  did  not  in  such  original  action,  by  the 
fiediplene  adminutravii,  or  other  plea,  deny  assets,  but  put  in  several 
pleas  not  legally  false,  and  a  verdict  on  each  of  them  was  found  for  the 
plaintiff,  the  judgment  obtained  in  that  action  is,  it  appears,  to  levy  the  debt 
and  damages  and  costs  de  bonis  testaioriSy  et  si  non  to  levy  the  damages 
and  costs  de  bonis  propriis  of  the  executor.(e)  And  in  the  action  of 
debt  suggesting  a  devastavit  brought  on  this  judgment,  the  judgment 
seems  to  be,  to  levy  the  debt  and  damages  and  costs  de  bonis  testatorisy 
et  si  non  to  levy  the  debt  and  damages  and  costs  de  bonis  propriis  of 
the  executor.  (/) 


[  •SOe    ]  •CHAPTER  XXVL 

OP  A  LESSOR'S  ACTION  FOR  RENT,  AND  ON  COVENANTS,  UNDER  A 

LEASE  FOR  YEARa 

Sect.  I.  Of  a  Lessor's  •Action/or  Sent,  due  after  the  Lessee  has 

assigned  the  Term, 
IL  0/  a  Lessor^ s  •Set ion  for  Rent^  due  b^ore  the  Lessees 

Executor  has  assigned  the  Term, 
III.  0/  a  Lessor's  miction  on  Covenants j  broken  before  the 

Lessee's  Executor  has  assigned  the  Term. 
rV.   Of  a  Lessor's  Action  for  Rent^  due  after  the  Lessee's 

Executor  has  assigned  the  Term. 
V.  Of  a  Lessor's  Jiction  on  Covenants,  broken  after  the 

Lessee,  or  his  Executor^  has  assigned  the  Term. 


SECTION  L 

OF   A  lessor's  action  FOR  RENT,  DUE  AFTER  THE  LESSEE  HAS  ASSIGNED 

THE  TERM. 

Between  a  lessor  and  his  lessee  for  years,  there  are  a  privity  of  con* 
tract  and  a  privity  of  estate,  (a)  And,  as  to  an  action  of  debt  for  the  rent 
reserved  in  the  lease,  the  privity  of  contract  is  personal,  and  '<  holds  only 
hetween  the  lessor  himself  and  the  lessee  himselfl'*(6)    If  a  lessee  for 

(tf)  Britton  t.  Battharat,3  Ler.  113.  307,  1  Yentr.  20 ;  tnd  BUckmor  v.  Meioer» 

(e)  Erring  t.  Peton,  3  Dam.  Sl  £.  686,  2  Saond.  5th  ed.  402  a.',  1  Yentr.  221. 

688.  (a)  3  Co.  23  a. ;  8  Co.  42  b.;  Co.  Litt. 

(/)  Ibid.     See  also  1  BrownL  &  O.  50,  271  a. ;  Cro.  EUz.  656. 

and  4  Dum.  &  E.  637;  likewiie  PetUfer'a  (6)  8  Co.  23  a,  23  b.,  24  a.    Hoe  1  Brod 

CMtt  5  Co.  32;  MonnionT.  Boam,  Cro.  Car.  db  B.  263 

618, 627 ;    Merchant  ▼.  Driver,   1   Saund. 
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years  assigns  the  term^  then,  on  the  privity  of  contract  between  the  I 
sor  and  lessee,  the  lessor  may,  until  he  has  accepted  of  the  assignee  as  his 
tenant,  bring  an  action  of  debt  against  the  lessee,  for  rent  due  after  the 
*as8ignment(c)  But  this  action  of  debt  the  lessor  cannot  ^  ^  q^-  ^ 
maintain,  after  he  has  taken  rent  of  the  assignee,  and  so  ac-  1*  ^ 

cepted  him  as  his  tenant, (tf)  for  this  acceptance  extinguishes  the  privity 
of  contract.  (6) 

If  the  lessee  assigns  the  term,  and  dies,  and  the  leaaor  has  not  accept- 
ed of  the  assignee  as  his  tenant,  the  lessor  cannot,  on  a  privity  of  con- 
tract between  himself  and  the  executor  of  the  lessee,  support  against  the 
executor  an  action  of  debt  in  the  debet  and  detinet,  for  rent  due  after  the 
lessee's  death.(y*)  But  in  this  case,  on  the  privity  of  contract  between 
the  lessor  and  lessee,  the  lessor  may,  it  would  seem,  maintain  against 
the  executor  of  the  lessee  an  action  of  debt  in  the  detinetj  for  rent  due 
after  the  assignment,  and  in  the  lessee's  life-time  ;  or  for  rent  due  after 
the  lessee's  death.(f ) 


SECTION  II. 
oy  A  usssor's  action  for  rent,  due  before  the  lessee's  executor 

HAS   assigned    the  TERM. 

When  a  lessee  for  years  dies,  and  the  term  devolves  to  his  executor, 
then  for  rent,  wholly  incuri^d  in  the  lessee's  life-time,  the  lessor  may 
bring  against  the  executor  an  action  of  debt,  not  in  the  debei  and  detinet^ 
but,  on  the  privity  of  contract  between  the  lessor  and  lessee,  in  the  deti- 
net only  ;(A)  and  Judgment  for  the  plaintiff  is  de  bonis  testatoris.(i)  After 
the  death  of  the  lessee,  his  executor,  who  accepts  the  executorship,  and 
possesses  assets,  cannot  wave  the  term,  and  refuse  to  pay,  so  far  as  the 
assets  are  sufficient,  the  rent  that  grows  due  after  the  lessee's  ^  moQQ  -i 
Meath;  although  such  rent  is  greater  than  the  value  of  the  ^  ^ 

land:(j)  ^^  an  executor  cannot  wave  a  term  so,  but  that  he  shall  be  charged 
for  the  rent,  if  he  has  assets;  for  he  is  bound  to  perform  all  contracts  of 
the  testator,  if  he  has  assets,  be  the  rent  above  the  value  of  the  land  or 
not"(A;)  But  although  on  the  death  of  the  lessee,  his  executor,  who  ac- 
cepts the  executorship,  cannot  wave  the  term,  in  the  sense  that  he  cannot 
avoid  the  vesting  of  it  in  him,  and  certain  consequences  of  this  vesting, 
yet  it  appears  that,  if  not  in  all  cases,  in  some  instances,  and  in  particu- 

(c)  Walker's  case,  or  Walker  t.  Harris        (A)  Bro.  Abr.  Ut.  Dette,  178 ;   Cio.  Eliz. 

3  Co.  22,  Mo.  351 ;  Hamble,  or  Ungle,  ▼.  712  ;  Style,  61 ;  1  Rol.  Abr.  603, 8.  pi.  9  ; 
GloYer,  Cro.  Eliz.  328,  and  stated  3  Co.  23    Salter  ▼.  Codbold,  3  Lev.  74. 

K,  24  a.;  Overton  ▼.  Sydal,  Cro.  Eliz.  656.  (i)  Salter  v.  Codbold,  3  Lev.  74. 

(d)  Walker's  case,  3  Co.  24  b. ;  Marsh  (j)  Bro.  Abr.  tit.  Waiver,  49  ;  Cro.  Jac. 
V.  Biaoe,  Cro.  Jac  334 ;  Thursby  v.  Plant,  549  ;  1  Ventr.  271;  1  Freem.  394 ;  1  Salk. 
1  Saond.  240, 1  Lev.  260 ;  Auriolv.  Mills,  297  ;  1  Mod.  186;  Yelv.  103.    See  also  on 

4  Dam.  &  E.  98.  waver  of  a  term,  Paole  v.   Moodie,  2  Rol. 

(e)  1  Saond.  Bep.  240.  Rep.  131;  Mode  v.    Moodie,  Palm.    116; 
(/)  8  Co.  24  a.;  Cio.  Eliz.  656  $  Pabn.    Bolton  v.  Canham,  PoUexf.  126 ;  and  H«y- 

117.  don  V.  Oodsale,  Palm.  150. 

(f )  Cro.  Eliz.  656 ;  I  Lev.  127 «  8  Mod.        {k)  1  Lev.  127. 
826,  327 ;  1  Freem.  838. 
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hrif^'the  rent  is  more  than  the  land  is  worthy"(/)  the  executor  msy 
wave  the*  occupation  of  the  land,  or,  in  other  words,  is  not  obliged  to 
enter,  (w) 

If  the  executor  does  enter,  then  for  rent  incurred  partly  in  the  lessee's 
life*time,  and  partly  in  the  time  of  the  executor,  it  appears  the  lessor  may 
bring  against  the  executor  an  action  of  debt  in  the  debet  and  detinet.(n) 
Also  for  such  rent,  the  lessor  may  sue  the  executor  in  the  detinet  only.(<>) 
If  the  executor  does  not  enter,  then  for  rent  wholly  incurred  in  the  exe- 
cutor's time,  the  lessor  may,  on  the  privity  of  contract  between  himself 
and  the  lessee,  bring  against  the  executor  an  action  of  debt  in  the  deti- 
net.{p)  If  the  executor  does  enter,  then  between  him  and  the  lessor 
there  is  a  privity  of  estate;(<7)  but,  as  to  an  action  of  debt  for  rent,  not  a 
privity  of  contract.(r)  And  therefore  for  rent  wholly  incurred  in  the 
executor's  time,  the  lessor  cannot,  on  a  privity  of  contract  between  him 

*-  ^  inihedebet&nd  detinet. {s)  *To  pay  such  rent,  the  profits  of  the 

land  are,  as  well  as  the  lessee's  general  assets,  liable.  And  so  much  are  those 
profits  responsible  for  the  rent,  that  it  is  the  duty  of  the  executor  to  apply 
them  in  satisfaction  of  it,(/)  and  the  surplus  only,  which  remains  after  pay- 
ment of  the  rent,  is  assets  of  the  lessee,  (t^)  And,  for  this  cause,  in  an  action 
of  debt  by  the  lessor  against  the  executor  for  such  rent,  wholly  incurred  in 
the  executor's  own  time,  the  executor  may  be  charged,  as  assignee,(v) 
in  the  debet  and  detinet. (w)  And  if  to  this  action  he  pleads,  that  he  has 
fully  administered  the  assets,  plene  administravity  the  plea  is  bad,(2r) 
and  a  cause  of  demurrer. (y)  And  when  in  such  action  of  debt  in  the 
debet  and  detinet j  judgment  is  given  for  the  plaintiff,  it  is  de  bonis  pro- 
priis  of  the  executor.(z)  And  here  it  may  be  mentioned,  that  if  a  les- 
see for  years  assigns  the  term,  and,  on  the  death  of  the  assignee,  the  term 
devolves  to  his  executor,  who  enters,  then,  for  rent  wholly  incurred  af- 
ter the  assignee's  death,  the  lessor  may  sustain  against  his  executor  an 
action  of  debt  in  the  debet  and  detinet.  (a) 
When  an  executor  is  charged  in  the  debet  and  detinet,  and  the  rent  is 

(t)  style,  61  ;  Palm.  117.  v.  Potter,  1  Dyer,  81b.;  Hargrave's  case,  or, 

(m)  Lord  Rich  ▼.   Frank,    1   Bulstr.  23  ;  Body  v.  Hargrave,  5  Co.  31,  Mo.  566,  Gro. 

Kale    V.    Jocelyne,   Style,   61;  SackviU  ▼.  Eliz.  711,  cited  Cro,   Jac.  646,   549,   and  1 

Evans,  1  Freem.  1 72.     See   also  Moule  v.  Keb.  923 ;  Lord  Rich  y.    Frank,  Cro.  Jac. 

Moodie,  Palm.  117.  238,   1   Bulstr.   23;   Bolton  ▼.  Cannon,    1 

(n)  Bailiffs  of  Ipswich  ▼.  Martin,  Cro.  Ventr.  271,  1  Freem.  393;  Boulton  v.  Can- 
Jac.  411 ;  Jevens  ▼.  Harridge,  1  Saund.  1.  nam,  3  Keb.  446,  466,  493 ;  Bolton  v.  Can- 
Co)  Aylmer  v.  Hide,  Selw.  N.  P.  8th  ed.  ham,  Pollexf.  125;  Cormel  ▼.  Linet,  2  L«t. 
607.     And  see  4  M.  &  8.  125,  80  ;  Sackvill  v.  Evans,  1  Freem.  171 ;  Anon. 

(p)  Cro.  Eliz.  556  ;  1  Balstr.  23  ;  1  Lev.  1   Mod.  185;— Cro.  Eliz.  556;  1   Rol.  Abr. 

127.     See  also  Howse  ▼.  Webster,  Yelv.  603,  pi.  10;  1  Lev.  128;  1  Salk.  297,  317  ; 

103.  1  Freem.  337, 338. 

{q)  Cro.  Eliz.  556;  Cormel  ▼.  Lisset,  2  (x)  1  Salk.  317. 

Lev.  80.  ly)  Sackvill  v.  Evans,   1    Freem.  171 ; 

(r)  3  Co.  23  a.,  23  b.  Anon.    I   Mod.   185.      See  also  Moule  t. 

(«)  3  Co.  23  b.;  Cro.  Eliz.  556.  Moodie,  Palm.  116. 

(0  1  Salk.  817.  (x)  Lord  Rich  y.    Frank,  1    Bulstr.  23; 

(u)  5  Co.  31  b.;  Cro.  Eliz.   712  ;  Mo.  Sackvill  v.  Evans,  1  Freem.  171 ;  Royaton  v. 

666;  1  Salk,  79;  1   Freem.  837,394;   10  Cordyre,  Aleyn,  42,  cited  3  East,  6;   Salter 

Mod.  12.  ▼.  Codboid,  3  Lev.  74.— 1  Rol.  Abr.  081,  C. 

(v)  1  Bulstr.  23;  1  Salk.  317;  1  Freem.  pL  10. 

337 ;  Cormel  V.  Lisset,  2  Lev.  80.  (a)  Mawle  ▼.  Cacyfier,  Cro.  Jac.  549. 

(w)  Bro.  Abr.  tit  Dette,  178 ;  Barrington 
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^ater  than  the  value  of  the  land,  he  may  aid  himself  by  special  plead* 
ing.(6}  BilliDghurst  y.  Speerman  is  thus  reported: — <'  If  an  executor 
has  a  term,  and  the  premises  are  of  less  value  than  the  rent  reserved 
thereon,  in  an  action  brought  against  him  in  the  debet  and  detineif  he 
may  plead  the  special  matter, namely^  *that  he  has  no  assets,  ^  •<i\(\  i 
and  that  the  land  is  of  less  value  than  the  rent,  and  demand  ^  J 

judgment  if  he  ought  not  to  be  charged  in  the  detinet  only.  This, 
Holt,  Ch.  J.,  said  was  his  opinion,  and  that  Hale  was  of  the  same  opinion 
and  it  was  but  reasonable,  because  an  executor  could  not  wave  u)r  the 
tenn  only;  for  he  must  renounce  the  executorship  in  toto  or  not  at 
all.(c)  And  in  Buckley  v.  Pirk,  it  was  held,  <^  That  if  the  executor  of 
a  lessee  enters,  the  lessor  may  charge  him,  as  an  assignee,  for  the  rent 
incurred  after  his  entry,  in  the  debet  and  detinet;  and  if  the  rent  be  of 
leas  value  than  the  lands,  as  the  law  primd  facie  supposes,  so  much  of 
the  profits,  as  suffices  to  make  up  the  rent^  is  appropriated  to  the  lessor, 
and  cannot  be  applied  to  any  thing  else.  And  therefore,  in  such  case, 
ttie  defendant  cannot  fiehd  plene  administravit,  for  that  confesses  a  mis- 
application, since  no  other  payment  out  of  the  profits  can  be  justified,  till 
the  rent  be  answered.  On  the  other  hand,  if  the  rent  be  worth  more 
than  the  land,  the  defendant  may  disclose  that  by  special  pleading,  and 
pray  judgment  whether  he  shall  be  charged  otherwise  than  in  the  deti- 
net only."(rf) 

When  a  lessee  for  years  dies^  and  his  executor  enters,  it  appears  it  is 
in  the  election  of  the  lessor,  in  an  action  of  debt  for  rent  wholly  incurred 
ID  the  executor's  own  time,  to  charge  the  executor  in  the  ckbet  and  deti- 
net,  or  in  the  detinet  only;  and  that  if  he  charges  him  in  the  detinet 
only,  the  judgment  against  the  executor  is  de  bonis  testatoris,{e)  An 
action  of  debt  lies  not  by  the  lessor  against  the  executor  of  the  lessee  for 
rent,  to  charge  him  in  the  detinet  for  one  sum  due  in  the  life-time  of  the 
testator,  and  in  the  debet  and  detinet  for  another  sum  due  in  the  execu* 
tor's  own  time;  because  these  charges  require  several  judgments;  name- 
ly, de  bonis  propHis  for  the  arrears  in  the  executor's  own  time,  and  de 
bonis  testatoris  for  the  arrears  incurred  in  the  testator's  tim6.(y*)  In 
Remnant  v.  Bremridge,  after  the  death  of  a  *Iessee  for  years,  r  ^^ll  1 
his  administrator  entered,  and,  for  rent  due  after  the  lessee's  ^  -■ 

death,  the  owner  of  the  reversion,  by  assumpsit  for  use  and  occupation, 
sued  the  administrator  as  assignee.  The  defendant  pleaded  the  general 
issue;  and  under  it  gave  in  evidence,  that  the  intestate's  estate  was  insol- 
vent, that  the  defendant  had  received  no  profits  from  the  premises,  and 
that,  eight  months  after  the  intestate's  decease,  the  defendant  made  to  the 
plaintiff  a  verbal  offer  to  give  up  the  premises  to  him.  This  evidence 
was  held  to  be  a  good  defence  to  the  action;  and,  accordingly,  a  nonsuit 
was  entered.  (^) 

(6)  Cro.  Jac  649  ;  1  V«itr.  271 ;  I  Salk.        (c)  Boulton  ▼.   Canon,  1  Freem.   837; 

»7, 317.  Royrton  v.  Cordyre,  Aleyn,  42,  cited  3  Eail, 

(e)  1  Salk.  897;  Cai.  T.  Hob,  306.    Sea  6.    See  also  4  M.  &  8.  125. 
abo  Palm.  118.  (/)  Salter  t.  Codbold,  3  Le^.  74. 

(d)  1  Salk.  817.  (g)  8  Taunt.  191,  2  J.  B.  Moore,  94. 

t2 
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SECTION  111. 

OF   A   lessor's   action   ON  COVSNANTS^  BROKEN    BEFORE    THE  LEBSEb's 

EXECUTOR   HAS  ASSIGNED   THE  TERM. 

When  aa  action  of  covenant  is  brought  against  an  executor,  for  a 
breach  of  covenant  by  his  testator,  a  judgment  for  the  plaintiff  is  de  bonis 
test  at  oris  i{h)  as,  where  a  lessee  covenants  to  perform  the  covenants  in 
his  lease,  and,  after  his  death,  his  executor  is  sued  for  breaches  of  cove- 
nant  by  the  lessee  in  his  life-time;  and  if  the  executor  of  the  lessee  has 
no  assets, /?/eiie  administravit  may  be  pleaded  to  the  action,  (i) 

It  is  decided,  that  if  in  a  lease  for  years  the  lessee  covenants  to  repair 
the  premises  (a  covenant  that  runs  with  the  land,(y))  and,  after  his  death, 
his  executor  enters,  and  commits  a  breach  of  the  covenant,  the  les- 
sor may  sustain  an  action  against  him,  as  assignee.(A;)  It  is  also,  it 
should  seem,  decided,  that  if  the  lease  is  assigned,  and  after  the  death  of 
the  assignee  his  executor  enters,  and  commits  a  breach  of  the  like  cove* 
r  «Q|2  1  i^^i^t  in  the  lease,  *the  lessor  may  sue  this  executor,  as  as- 
1-  ^  signee.(/)    And,  in  either  of  the  cases  mentioned,  it  appears 

the  judgment  against  the  defendant  is  not  against  the  testator's  estate, 
de  bonis  testatoriSj  but  against  the  executor's  own  estate  de  bonis  pro- 
priis.{m)  And,  in  confirmation  of  the  same  doctrine,  it  is  held,  that  if 
where  a  lease  for  years  is  assigned  by  the  executor  of  the  lessee,  the  as- 
signee covenants  to  repair,  and  after  his  death  his  executor  enters,  and 
commits  a  breach  of  the  covenant,  the  covenantee,  the  executor  of  the 
lessee,  has,  in  an  action  on  the  covenant,  his  election  of  charging  the  de- 
fendant as  executor  or  assignee. (n)  Some  cases  occur,  wherein  a  lessee 
covenanted  in  the  lease,  and  after  his  death  his  executor  entered,  and  broke 
the  covenant;  and  in  an  action  against  him  on  the  covenant,  it  was  deci- 
ded, the  judgment  must  be  de  bonis  testatoris;  as,  where  the  executor 
broke  the  covenant  by  not  repairing  the  premises,(o)  and,  in  another  case 
by  assigning  over  the  lease,  without  giving  notice  thereof  to  the  les8or.(/7) 
But  in  these  instances  it  can  hardly  be  collected  to  be  the  ground  of  the 
determination,  that  the  defendant  was  charged  as  executor,  and  not 
as  assignee.  (9)  In  farther  cases,  a  judgment  de  bonis  testatoris  has 
been  held  to  be  proper,  where  the  lessee  entered  into  a  bond  for  perform- 
ance of  covenants  in  the  lease,  and  after  his  death  his  executor  entered, 
and,  having  broken  a  covenant,  the  lessor  recovered  against  him,  in  an 

(A)  Holt  ▼.  Hore,  1  Rol.  Abr.  931,  D.pl.        (m)  Tilney  ▼.  Norrii,  1  Ld.  Raym.  663, 

7.    See  Dean  and  Chapter  of  Bristol,  t.  1  Salk.  309 ;  Keeling  ▼.  Morrioe,  13   Mod. 

Gayse,  1  Saand.  111.  371. 

(0  Wilaon  ▼.  Wigg,  lOEart,  318.  (n)  Buckley  v.  Pirk,  1  Salk-  316. 

(/)  Dean  and  Chapter  of  Windsor  v.  (0)  Anon.  3  Dyer,  324  a.,  Ca.  34 ;  Col- 
Hyde,  6  Co.  24 ;  Mo.  399 ;— 6  Co.  17  b.;  1  lins  ▼.  Throughgood,  Hob.  188,  1  Rol.  Abr. 
Salk.  317.  932,  D.  pi.  8.     See  3  Keb.  189. 

(At)  Tilney  t.  Norris,  1  Lord  Raym.  653 ;        ( p)  Bridgman    v.  Lightfoot,    Cro.  Jac 

1  Salk.  809.     See  also  I   Freem.  337  ;  3  671, 1  Rol.  Abr.  931,  P.  pi.  8. 
Keb.  189  ;  and  1  Wils.  5.  {q)  See  also  Holt  ▼.  Hore,  I  RoL  Abr. 

(0  Keeling  ▼.  Morrice,  12  Mod.    371.  931,D.  pi.  8. 
See  Dean  and  Chapter  of  Bristol  t.  Guyse, 
1  Saund  111. 
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action  of  debt  on  the  bond;  as,  where  the  executor  broke  the  covenant 
by  ploughing  of  marsh  landy(r)  and,  in  another  case,  by  not  repairing 
the  premises  lea8ed.(«)  It  is  decided,  that  when  a  lessee  covenants  to 
pay  the  rent,  and  after  his  death  his  executor  enters,  and  breaks  the  cove- 
nant, by  not  paying  rent  incurred  in  his  own  time,  and  the  lessor  brings 
an  action  of  covenant  against  him,  charging  him  as  executor;  here,  if  the 
*executor  has  no  assets,  he  may  plead  jo/ene  administraviiy  r  «oiq  i 
and,  on  demurrer,  it  will  be  a  good  plea  to  the  action.(/)         ^  ^ 

The  following  important  case  shews,  that  when  a  lessee  for  years 
specifically  bequeaths  the  premises,  his  executor  is,  after  his  assent  to 
the  bequest,  and  possession  taken  by  the  legatee,  liable  to  an  action  on 
the  lessee's  covenant  to  repair,  broken  in  the  time  of  the  legatee.  Curtis 
V.  Hunt  was  an  action  of  covenant  by  the  plaintiff,  as  representative  of 
a  lessor,  against  the  defendants,  as  executors  of  his  lessee,  for  not  repair- 
ing. The  defendants  having  pleaded  plene  administraverunty  the  pro- 
bate of  the  lessee's  will  was  produced,  by  which  it  appeared  the  probate 
doty  had  been  paid  for  a  sum  between  2000/.  and  5000/.  The  premises 
in  question  were  bequeathed  by  the  will,  and  the  legatee  had  been  let 
into  possession.  The  action  was  brought  at  the  distance  of  twenty-eight 
years  from  the  date  of  the  probate,  and  the  plaintiff  obtained  a  verdict; 
Abbott,  Ch.  J.,  observing,  ^^  The  executors  might  have  taken  an  indem- 
nity from  the  legatee.  Here  is  primd  facie  evidence  of  assets  to  the 
amount  of  2000/.,  in  the  duty  paid  upon  the  probate.  The  executors 
also  might  have  kept  the  premises  to  answer  the  expenses  of  repairs.  It 
is  unfortunate  for  the  executors;  but  the  lessor  must  not  suffer,  because 
they  neglected  to  do  what  they  might  have  done,"(tt) 

In  Sutton  V.  Mashiter,  the  testator  in  the  cause  had  held  a  farm  and 
buildings  under  a  lease.  The  suit  was  instituted  for  the  administration 
of  his  estate.  No  claim  of  any  debt  or  damages  having  been  brought  in, 
the  Master  reported  accordingly.  The  cause  was  then  heard  for  farther 
directions;  and,  in  pursuance  of  the  decree,  the  executors  had  paid  into 
Court  all  their  balances  belonging  to  the  estate.  The  lessor  afterwards 
commenced  an  action  against  the  executors,  as  executors,  for  breaches  of 
the  covenant  to  repair  contained  in  the  lease,  and  was  proceeding  to  trial 
at  the  next  assizes;  but  this  action  Sir  L.  Shadwell  restrained  by  in- 
junction, saying,  "  It  is  clear  that  the  Court  will  not  allow  p  *qi4  i 
*this  person,  who  is  in  the  character  of  a  creditor,  to  go  on  ^  X 

with  his  action.  It  may  be  ascertained  by  the  Master,  as  well  as  it  could 
be  by  a  jury,  whether  any  breach  of  covenant  has  been  committed,  and 
what  is  the  amount  of  the  damage;  and  therefore  I  shall  grant  the  in- 
junction, without  costs,  and  refer  it  to  the  Master,  to  ascertain  the  amount 
of  the  damages^  in  respect  of  the  alleged  breaches  of  covenant,  "(t;) 

(r)  Castilion  ▼.  Execator  of  Smith,  Hob.  lapp,  1  Wils.  4.     See  Dean  and  Chapter  of 

283, 1  Rol.  Abr.  933,  D.  pi.  9.  Bristol  v.  Gayse,  1  Saund,  111,  and  Wilson 

(t)  Ball  T.  Wheeler,  Cro.  Jac.  647.  t.  Wigg,  10  East,  313. 

(r)  Boalton    ▼.  Canon,    or    Camam,    1  (u)  1  Carr.  6c  P.  180. 

Fraem.  336,  3  Keb.  189 ;  Lyddall  y.  Don-  (v)  2  Sim.  513. 
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SECTION  IV. 

OF  A  LBSSOB's  action  FOB  BBMT,  DUE  AFTEB  THE  LESSEE'S  EXECUTOB 

HAS  ASSIGNED  THE  TEBM. 

When,  after  the  death  of  a  lessee  for  yesrs,  his  executor  enters,  then 
there  is  between  the  lessor  and  executor  a  privity  of  estate ;(t£y)  and  the 
latter  is  so  far  assignee,  that  the  lessor  may  maintain  against  him,  as  as- 
signee, an  action  of  debt  in  the  debet  and  detinety  for  rent  incurred  in 
the  executor's  own  time. (a?)  If  the  executor  assigns  the  term,  then  im- 
mediately on  the  acceptance  of  the  assignment,  and  before  entry ,(y)  the 
assignee  has  an  estate,(z)  and  there  is  between  him  and  the  lessor  a 
privity  of  estate,  (a)  but  Hot  of  contract  ;(6)  and  between  the  lessor  and 
the  executor  of  the  lessee,  there  is  not  a  privity  of  contract,  (c)  or  of 
estate. (£{)  And  now,  therefore,  the  lessor  cannot,  on  a  privity  of  estate 
between  him  and  the  executor,  maintain  against  the  executor,  as  assignee, 
an  action  of  debt  in  the  debet  and  detinet,  for  rent  due  after  the  assign- 
.  ^^  f.  ^  ment;(e)  and  especially  if  the  *lessor  has  accepted  rent  from 
L  J  the  assignee  of  the  executor.(/)    But  on  the  privity  of  con- 

tract between  the  lessor  and  lessee,  the  lessor  may,  notwithstanding  the 
assignment,  and  until  he  accepts  of  the  assignee  as  his  tenant,  maintain 
against  the  lessee's  executor  an  action  of  debt  in  the  detinety  for  rent  be- 
come due  after  the  assignment;  and  if  the  executor  pleads,  that  before 
the  rent  was  due  he  had  assigned  the  term^  the  plaintiff  may  demur.  (^) 
To  pay  this  rent  so  sued  for,  the  lessee's  assets  are  liable;  and,  therefore, 
judgment  for  the  plaintiff  is  de  bonis  testatoris,{h)  But  it  appears  the 
action  cannpt  be  sustained,  if  the  lessor  has  made  the  assignee  his  tenant, 
by  acceptance,  from  the  hands  of  the  assignee,  of  rent  due  after  the  as- 
signme(it.(e) 

(w)  Cro.  Elis.  556;  Connel  ▼.  Listet,  2  3  Keb.  867;  Cook  ▼.  Harris,  1  Ld.  Hsym. 

Lev.  80.  867. 

(x)  Overton  v.  Sydal,  Cro.   Eliz.  666;  (/)  Marrow  v.  Turpio,  Cro.  Eliz.  715, 

Lord  Rich  v.  Frank,  Cro.  Jac.  238  ;  Cormel  Mo.  600,  and  stoted  3  Co.  24. 

V.  Liaaet,  2  Lev.  80 ;  SackviU  v.  Evans,  1  iff)  Helier  v.  Casebert,  or  Caaebrook*  1 

Freem.  171.  Lev.  127, 1  Keb.  679,  839,  923,  cited  4  Mod. 

(y)  1  Ld.Raym.367;  1  Brod.  &B.263.  76;  Coghill  v.  Fieelove,  2  Ventr.  209,3 

?z)  1  Ld.  Raym.  367.  Mod.  326;  Cogfaile  v.  Falrlove,  1  Sid.  266; 

(a)  3  Co.  23  a.;  1  Brod.  &  B.  263.  Coghill  v.  Fructon,  1  Lev.  128,  n.;  Boolton 

(b)  3  Co.  23  a.,  23  b.     See,  however,  1  v.  Canon,  1  Freem.  338. 

Brod.  &  Bing.  263.  (h)  1  Lev.  127 ;  1  Keb.  924 ;  8  Mod.  826, 

(e)  3  Co.  23  a.»  23  b.,  Cro.  Eliz.  556.  827;  1  Freem.  388,  877. 

(d)  8  Co.  23  a.,  Cro.  Eliz.  656.  (i)  Walker's  case,  3  Co.  24  b.;  Maiah  ▼. 

(e)  Overton  v.  Sydal,  Cro.  Eliz.  556,  also  Brace,  Cro.  Jac.  334 ;  Thnrsby  v.  Plant,  1 
stated  3  Co.  24  a.,  and  cited  1  Lev.  127;  Saund.  240,  1  Lev.  259;  Auriol  t.  Mills^  4 
Boulton  V.  Canon,  1  Freem.   338 ;  Jenkins  Dam.  &  £.  98. 

V.  Hermitage,  or  Armitage,  1  Freem.  377, 
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SECTION  V. 

OF  A  lessor's  action  ON  COVENANTS,  BROKEN  AFTER  THE  LESSEE,  OR 

HIS  EXECUTOR,  HAS  ASSIGNED  THE  TERM. 

When,  in  a  lease  for  years,  the  lessee  enters  into  an  ex{)ress  covenant, 
and  he  assigns  the  term,  and  afterwards  the  covenant  is  broken,  in  many 
cases  the  lessor  may,  notwithstanding  the  assignment,  bring  an  action  of 
covenant  against  the  lessee;  as,  if  the  covenant  broken  is  to  repair,  and 
the  lessee  covenanted  that  he  and  his  assigns  would  repair,  (y)  And  the 
action  may  be  sustained  against  the  lessee,  although  brought  after  the 
lessor  has  accepted  rent  from  the  assignee,  and  so  taken  him  to  be  te- 
nant;(Ar)  as,  if  the  covenant  broken  is  to  repaif,  and  the  lessee  covenanted 
*for  himself  and  his  as8igns;(/)  or  the  covenant  broken  is  to  ^  »oj/;  -i 
pay  rent(in)    And  in  similar  cases  the  lessor  may,  after  the  »-  ^ 

death  of  the  lessee,  bring  the  action  against  his  executor. (n)  And,  far 
ther,  when  the  assignment  of  the  term  is  not  by  the  lessee  himself,  but 
by  his  executor,  and  after  this  assignment  the  lessee's  express  covenant 
to  pay  the  rent  is  broken,  the  lessor  may  sustain  an  action  of  covenant 
against  the  executor,  charging  him  as  executor.  And  if  the  defendant 
pleads  that,  before  the  rent  became  due,  he  assigned  over,  the  plaintiff 
may  demur;  and  judgment  for  him  is  de  bonis  testatori8.{o)  Where  a 
lessee  covenanted  for  himself,  his  executors,  ttdministrators,  and  assigns, 
to  perform  the  covenants  in  the  lease;  and  after  his  death  his  executors 
assigned  to  D.  A. ;  in  an  action  on  the  covenant  against  the  executors,  by 
a  first  count,  for  breaches  of  covenant  by  the  testator  in  his  life-time,  and 
by  a  second  count,  for  breaches  by  D.  A.,  it  was  decided,  that  the  testa- 
tor's funds  were  liable  for  any  breaches  committed  by  himself,  or  his 
executors,  or  his  assigns;  that  D.  A.  was  an  assignee  of  the  testator;  and 
his  executors  were  liable  in  that  character  for  breaches  committed  by 
him;  and  therefore  that  plene  administraverunt  might  be  pleaded  to 
the  last  count,  as  well  as  to  the  first.  (/?) 


•CHAPTER  XXVII.  [    *317    ] 

OF  EQUITABLE  ASSETS.(a) 
One  division  of  assets  is  into  legal  and  equitable  assets.     Generally 

(f)  Bro.  Abr.  tit.  Cooenani,  82;  1  Rol.  Crofts  ▼.  Taylor,  1  Rol.  Abr.632»N.  1.  8ee 

Afar.  532,  N.  2.  Cro.  Jac.  523. 

(Ar)  Tharsby  t.  Plant,  1  Saond.  240,  1  (n)  Bachelour  y.  Gage,  Cro.  Car.  188. 

her.  260 ;  Aariol  t.  MiUb,  4  Darn.  So  E.  98.  See  also  Brett  v.  Cumberland,  Cro.  Jac.  521. 

(I)  Ventrice,  or  Vamia,  ▼.  Goodcheape,  1  See,  likewise,  1  MeriT.  265. 

Eol.  Abr.  522,  N.  1,  cited  Cro.  Jac.  309 ;  (o)  Jenkins  ▼.  Hermitage,  or  Armitage,  1 

Barnard  ▼.  Godschall,  Cro.  Jac  809 ;  Norton  Freem.  377,  3  Keb.  367.    See  also  1  Meriv. 

▼.  Aeklane,  Cro.  Car.  579.  265. 

(ai)  Coimteaa  of  DeTon  t.  CoUyer,  and  (p)  Wilson  ▼.  Wigg,  10  East.  313. 

(a)  On  this  subject,  see  also  Chapter  YIII., 
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speaking,  when  a  creditor  by  bond,  or  simple  contract,  can,  by  actioii  at 
law,  reach  assets,  these  assets  are  legal;  and,  generally  speaking,  assets 
are  equitable,  when,  to  obtain  payment  out  of  them,  a  creditor  by  bond, 
or  simple  contract,  is  obliged  to  go  into  a  Court  of  Equity. (6)  But, 
under  some  circumstances,  assets  may  be  legal,  although,  to  obtain  pay- 
ment out  of  them,  such  a  creditor  is  obliged  to  resort  to  a  Court  of 
Equity. (c)  Legal  assets  a  Court  of  Equity  will  distribute,  according  to 
the  order  observed  at  law  in  paying  the  debts  of  a  person  deceased,  (d) 
Equitable  assets  a  Court  of  Equity  will  distribute  among  creditors  by 
bond  and  by  simple  contract,(e)  and,  in  some  cases,  by  judgment,  bond, 
and  simple  contract,(/)  pari  passu^  or  equally. 

When  a  Court  of  Equity  distributes,  or  administers,  legal  assets,  it 
allows  the  different  creditors  to  enjoy  the  right  of  priority  which  they 
are  entitled  to  at  law.(^)  And,  accordingly,  where  such  assets  have 
consisted  of  personal  estate,  the  Court  has  followed  the  priority  observed 
at  law;(A)  and  paid  a  debt  by  decree  in  Chancery  before  debts  by  bond,(t} 
and  debts  by  bond  before  debts  by  simple  contract .(y) 
r  'SIS  1  ^^^  ^^^  payment  of  debts  of  a  person  deceased,  a  Court  of 
^  ^  Equity  also  respects  a  specific  lien  on  property  liable,  as 

equitable  assets,  to  debts.  In  Freemoult  v.  Dedire,  a  person  on  his  mar- 
riage covenanted  to  settle  his  lands  in  Rumney  Marsh  on  his  wife  for 
her  life;  after  which  he  made  a  will,  charging  all  his  estate  with  the 
payment  of  his  debts;  and  died  indebted  by  bond  and  simple  contract. 
On  a  bill  brought  by  the  creditors,  Lord  Chancellor  Parker  said,  "  With 
regard  to  the  lands  in  Rumney  Marsh,  the  marriage  articles,  being  a 
specific  lien  upon  them,  make  the  covenantor^  as  to  them,  but  a  trustee, 
and,  therefore,  during  the  life  of  the  wife,  they  are  not  to  be  afiected  by 
any  of  the  bond  debts. ''(A?)  And  in  several  cases,  where  property 
mortgaged  has  been  decreed  to  be  sold  for  the  payment  of  debts,  the 
first  debt  which  the  Court  has  paid  out  of  the  produce  of  the  sale  has 
been  that  of  the  mortgagee.(/)  In  the  case  also  of  a  mortgage,  a  Court 
of  Equity  respects  the  general  lien  of  a  creditor  by  judgment  against 
the  deceased  in  his  life-time;  the  Court  giving  to  such  judgment  a 
priority  before  other  debts.(m)  And  when  a  testator  dies  indebted  by 
judgment,  and  land  mortgaged  by  him  descends  to  his  heir  at  law,  and  a 
great  part,  or  the  whole,  of  the  mortgage  debt  is  by  the  executor  paid 
out  of  the  personal  estate,  and  the  simple  contract  creditors  of  the  testa- 
tor apply  to  a  Court  of  Equity  to  be  paid,  out  of  the  land  descended,  so 

Sect  II.,  on  property  by  or  in  a  Court  of  Vem.  763 ;  Foly's  case,  S  Freem.  49,  8  E9. 

Equity  held    to    be  assets ;    and  Chapter  Caa.  Abr.  459.     See  also  2  P.  W.  416. 

XX Vm.  Sect  II.,  on  maiBhalling  assets  for  (^)  2  Freem.  49  ;  8  Salk.  83. 

creditors.  (A)  Foly's  case,  2  Freem.  49 ;  Baily  t. 

(6)  2  Vem.  764;  3  P.  W.  342;  2  Atk.  Ploughman,  Mos.  95. 

293»  294;  Mos.  124,  330;    1  Bam.  &  C.  (t)  Foly's  case,  2  Freem.  49. 

374;  Silk  ▼.  Prime,  1  Bro.  C.  C.  188,  n.,  1  Ij)  Anon.  3  Salk.  83. 

Dick.  38i.  (k)  I  P.  W.  429.    See  Finch  ▼.  Eari  of 

(e)  2  Vem.  764;  10  Mod.  427»  428;  3  Winchelsea,  ib.  277. 

P.  W.  342,  343.  (/)  GirUng  ▼.  Lea,  1  Vem.  63,  and  8d  ed. 

(d)  2  Vem.  764;  3  P.  W.  342,  343  f  %  65,  n.  (6) ;  GirUng  ▼.  Lord  Lowther,  2  Oh. 
Freem.  49,  50 ;  1  Bam.  &  C.  371*  Rep.  262;  Plunket  ▼.  PenaoD,  2  Atk.  290; 

(e)  Beg  V.  De&  2  P.  W.  412.    Case  of  Pope  ▼.  Gwyn,  8  Vea.  28  n. 

Creditors  of  Sir  C.  Cox,  3  P.  W.  341.  (m)  Morgan  ▼.  Lord  Shenaid,  1  Vera. 

(/)  Wilson  T.  Fleldiiig,  10  Mod.  426,  2    293 ;  Sharpe  ▼.  Bari  of  Scaiboroi^ib,  4  Yes. 

638.    See  also  Fol/a  ctae^  2  Freem.  49. 
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much  as  the  mort^gee  has  received  from  the  personalty,  it  appears  that 
Lord  Chancellor  rarker  expressed  an  opinion  that,  out  of  the  land,  the 
Court  wouldy  in  the  first  place,  pay  the  creditor  by  judgment. (n) 

When  assets  are  equitable,  a  Court  of  Equity,  in  the  administration  of 
them,  acls  on  the  principle,  that  a  debt  by  simple  contract,  and  a  debt  by 
specialty,  are  equal ;(o)  in  other  words,  that  *"  a  debt  with-  ^  ,gi  o  i 
out  specialty  is  as  much  a  debt  jure  naturally  and  in  con-  I-  ^ 

science,  as  a  debt  by  specialty, "(p)  <<all  debts  being,  in  a  conscientious 
regard,  equal,  and  equality  the  highest  equity. "(^)  And  the  same  prin- 
ciple the  Court  extends  to  judgments.(r)  And,  accordingly,  out  of 
equitable  assets,  a  Court  of  Equity  decrees  to  be  paid  equally,  or,  as  it  is 
usually  termed,  pari  passu^  or,  if  the  fund  falls  short,  then  in  proper* 
tion,  debts  by  bond  and  by  simple  contract,(5)  or  debts  by  judgment,  by 
bond,  and  by  simple  contract.(/) 

Lord  Chancellor  Parker  appears  to  have  drawn  a  distinction  between 
property,  which  is  assets  in  a  Court  of  Equity  only,  and  certain  property, 
which  a  creditor  cannot  come  at  without  the  aid  of  a  Court  of  Equity. 
He  appears  to  have  considered,  that  a  Court  of  Equity  would  distribute 
the  former  description  of  property  among  creditors  of  different  degree 
pari  passu;  but  would  distribute  the  latter  kind  of  property,  according 
to  the  creditors'  priority  at  law.  In  Wilson  v.  Fielding,  land  mortgaged 
by  a  testator  descended  to  his  heir  at  law;  and  a  great  part  of  the  mort- 
gage debt  was,  by  the  executor,  paid  out  of  the  testator's  personal  estate. 
After  the  testator's  death,  the  plaintiff,  one  of  his  simple  contract  credi- 
tor's brought  an  action  at  law  against  his  executrix,  and  obtained  judg- 
ment; and  his  other  simple  contract  creditors  applying  to  a  Court  jof 
Equity,  to  stand  in  the  place  of  the  mortgagee,  and  to  receive  from  the 
land  descended  so  much  as  he  had  taken  from  the  personal  estate,  the 
Court  decreed  these  creditors,  and  the  creditor  by  judgment,  to  be  paid 
equally,  refusing  to  give  any  preference  to  the  latter.  It  is  reported  to 
be  in  this  case  adjudged  by  Lord  Chancellor  Parker,  that  tbe  plaintiff 
«  being  only  relievable  in  equity,  all  the  creditors  should  be  paid  in  pro- 
portion, for  the  judgment  could  not  avail  him  at  law,  no  assets  coming 
afterwards  to  the  hands  of  the  executors.  But  if  there  had  been  per- 
sonal assets,  as  a  lease  for  years,  a  bond,  or  the  grant  of  an  annuity,  in  a 
trustee's  name,  then,  although  a  ^creditor  could  not  come  at  p  ^qoo  1 
it,  without  the  aid  of  a  Court  of  Equity,  yet  the  assets  ^  ^ 

should  be  applied  in  a  due  course  of  administration.  But  in  this  case, 
the  compelling  the  heir  to  refund  is  a  matter  purely  in  equity,  and  a 
raising  of  assets,  where  there  were  none  at  law."(t^) 

And,  in  another  case,  it  appears  to  have  been  to  the  like  effect  stated 
by  Sir  Joseph  Jekyll,  that  <<  where  a  bond  is  due  to  A.,  but  taken  in  the 
name  of  B.,  in  trust  for  A.,  and  A.  dies,  this  must  be  paid  in  a  course  of 
administration."  And  that  ^<  if  a  term  for  years  be  taken  in  the  name 
of  B.,  in  trust  for  A.,  this,  on  the  death  of  A.,  the  cestui  que  trusty 

(n)  Wilson  v.  Fielding,  10  Mod.  428.  («)  Hickson  v.  WiUiam,  I  Freem.  3U5,  I 
8m  the  decree  in  Una  case  from  Uie  Reg.  B.    Ch.  Cae.  248 ;  Deg  v.  Deg,  2  P.  W.  412 ; 

2  Vein.  3d  ed.  764,  n.  Wride  v.  Clarke,  1  Dick.  382. 

(•)  Willes,  624;  1  Jac.  &  W.  45.  (0  Foly's  case,  2  Freem.  49,  2  Eq.  Gas. 

(ft)  1  Ch.  Cas.  248,  249.  Abr, 459. 

[q)  3  P.  W.  342.  (w)  2  Vem.  763,  10  Mod.  426. 

[r)  2  Freem.  49 ;  2  P.  W.  416. 


i; 
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will  be  legal  assets."(r)  The  Statute  of  Frauds,  it  may  here  be  noticed, 
makes  a  trust  in  fee-simple,  descended  to  the  heir  of  the  cestui  que 
trusty  legal  assets.  (t£7) 

Several  authorities  shew,  that  formerly  when  an  executor  had  in  his 
hands  money,  which  he  had  raised  by  a  sale  of  real  estate  of  his  testator, 
pursuant  to  a  devise  or  power  given  to  him  for  that  purpose,  the  Courts 
of  Law  and  of  Equity  held,  that  such  money  was  in  a  Court  of  Law  assets 
for  payment  of  the  testator's  debts,  (a?) 

A  Court  of  Equity  has  formerly  held  real  estate,  or  money  arising 
from  a  sale  of  it,  to  be  in  that  Court  legal  assets,  and,  in  consequence, 
Hiere  applicable  to  pay  debts  of  different  degree,  according  to  their  pri- 
ority at  law, — where  the  equity  of  redemption  of  real  estate,  mortgaged 
by  a  testator,  was  devised  by  him  to  certain  persons,  and  their  heirs,  in 
trust  to  sell  for  payment  of  debts,  the  will  also  appointing  the  trustees 
executors  :(y)  where  a  man  devised  lands  to  be  sold  for  payment  of  his 
r  «^2i  1  ^^^^9  *tiind  made  the  devisees  executors :(jr)  where  a  man  de- 
l-  ^  vised  lands  to  A.  and  B.,  in  trust  to  be  sold  for  the  payment 

of  his  debts,  and  made  the  same  persons  executors :(a)  where  a  man  de- 
vised a  real  estate  to  two  trustees,  and  their  heirs,  to  be  sold  for  payment 
of  debts,  &c.,  and  made  those  two  trustees,  and  a  third  person,  his  exe- 
cutors: (6)  where  a  person  devised  all  his  real  and  personal  estate,  whether 
freehold  or  copyhold,  to  be  sold  for  payment  of  his  debts,  and  appointed 
executors,  but  gave  the  property  to  be  sold  generally,  without  directing 
who  should  sell  it:(c)  where  a  person  by  his  will  charged  all  his  estate, 
real  and  personal,  with  the  payment  of  his  debts,  and  died  leaving  his 
eldest  son  executor,  to  whom  also  the  real  estate,  so  charged  with  the 
debts,  descended :((/)  where  a  person  devised  all  his  estates  to  his  brother 
(who  was  his  heir  at  law)  in  fee,  subject  and  liable  to  the  payment  of  his 
debts,  and  appointed  him  executor,  (e) 

But  some  early  authorities(y*)  are  found  to  agree  with  the  modem(^) 
law,  that  real  estate  is  equitable  assets,  when,  described  by  the  words, 
lands  and  tenements,  or  the  like  general  words,  it  is  devised  to  persons, 
and  their  heirs,  in  trust  to  sell  for  the  payment  of  debts,  and  the  same 
persons  are  appointed  executors.     And  also  formerly(A)  it  was  held,  as  it 


(v)  Case  of  Craditors  of  Sir  C.  Cox,  3  opinion  of  Sir  T.  Sewoli,  in  Silk  t.  Prime,  I 

p.  W.  342,  2d  point.  Bro.  C.  C.  138,  n. 

(w)  29  Cb.  11.  c.  3»  8. 10 ;  King  v.  Ballett,  (6)  Lord  Maaham  ▼.  Harding,  Bunb.  339. 

2  Vern.  248.     See  2  Atk.  Rep.  293.  See  Lord  Maaaam  ▼.  Harding,  cited  2  Atk. 

(x)   1   Roi.  Abr.  920,  G.  pi.  2,  3,  6,  10  ;  291. 

Detbicke  v.  Caravan,  1  Lev.  224 ;  Burwell  (c)  Blatch  ▼.  Wilder,  1  AUl.  420,  i  Weat 

T.  Corrant,  Hardr.  405 ;  Hawker  ▼.  Buck-  Caa.  T.  Hardw.  322. 

land,  2  Vern.  106  ;  Blatcb  v.  Wilder,  1  Atk.  {d)  FreemouU  ▼.  Dedire,  1  P.  W.  439. 

420.     See  also  Germy's,  or  Gering's,  caae,  1  {ej  Yoang  v.  Dennet,  2  Dick.  453.     See 

Leon.  87,  2  Leon.  119 ;  AUexander  v.  Ladj  mlao  Plunket  ▼.  Penson,  2  Atk.  290. 

Greaham,  1  Leon.  224;  and  Silk  v.  Prime,  1  (/)  Anon.  2  Vern.  133;    Hall  t.  Kes- 

Bro.  C.  C.  138,  n.  dall,  Mos.  328 ;  Prowae  v.  Abingdon,  1  Atk. 

(if)  Girling  ▼.  Lee,  1  Vern.  63,  and  3d  ed.  492,  1  Weat  Caa.  T.  Haidw.  312.   See  alao 

65,  n.  (5);  Girling  ▼.  Lord  Lowtber,  2  Cb.  the  judgment  of  Sir  T.  Sewell,  in  Silk  ▼. 

R^.  262.  Prime,  above. 

(z)  Bickbamv.  Freeman,  Prec.  Cb.  136.  (^)  Silk  t.  Prime,  above. 

(a)  Cutterback  v.  Smitb,  Prec  Cb.  127.  (h)  Anon,  or  Gell  v.  Adderly,  2  Cb.  Caa. 

See  alao  Cballia  v.  Casbom,  ib.  407  ;  Greavea  54 ;  Anon.  2  Vern.  405 ;  Bickham  v.  Free- 

V.  Powell,  2  Vern.  248,  302 ;  and  Anon.  ib.  man,  Prec.  Cb.  136.     See  miao  1  Vern.  64» 

405.     See,  likewise,  1  Atk.  420«  and  the  65,  and  Woleitoncroft,  or  Wollatencroft,  or 
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Still  is  at  the  present  tiine|(f }  that  real  estate,  or  money  arising  from  the 
sale  of  it,  is  equitable  assetis,  and  therefore  distributable  among  creditors 
of  different  degree,  jvari  passu,  where  the  estate  is  devised,  ^  ^^^^  , 
in  *trust  to  sell  for  the  payment  of  debts,  and  the  trustees  >-  •' 

are  not  also  the  executors  of  the  will. 

A  Court  of  Equity  inclines  to  construe  assets  to  be  equitable.(j)  And 
in  many  cases,  where  formerly  they  were,  or  would  be,  determined  to  be 
legal,  they  are  clearly  now  held  to  be  equitable  assets.  <^I  think,''  says 
Lord  Camden,  « the  old  rule  is  overthrown,  and  that  wherever  the  land 
itself  is  devised  to  the  same  persons,  who  are  executors,  the  assets  will 
be  equitable.  And  I  hold  the  case  to  be  the  same,  whenever  the  land  is 
devised  to  them,  or  to  them  and  their  heirs,  for  in  both  cases  they  are 
equitable  trustees.  And  1  can  hardly  now  suggest  a  case,  where  the  as- 
sets would  be  legale  but  where  the  executor  has  a  naked  power  to  sell 
qud  executor. "(^)  And  a  Court  of  Law  now  holds,  <<  that  if  land  be  de> 
viaed  to  trustees,  to  be  sold  for  payment  of  debts,  and  the  same  persons  are 
executors,  the  effect  of  that  is  to  create  a  charge  upon  the  land  to  the 
amount  of  the  debts;"  and  that  when  sold,  the  proceeds  in  the  hands  of 
the  executors  are,  at  law  aa  well  aa  in  equity,  equitable,  and  not  legal, 
a8sets.(/) 

Among  other  kinds  of  property  by  a  Cou^rt  of  Equity  held  to  be 
equitable  assets,  may  be  particularly  enumera^, — Real  estate  by  a  will 
eharged  with  the  payment  of  debts:(m)  real  estate  by  a  will  charged 
with  the  payment  of  debts,  and,  subject  to  t)kis  charge,  descended  to  the 
testator's  heir  at  law:(n)  an  estate  chargf^  by  will  with  payment  of 
debts,  and  which  estate  descended,  subject  to  the  charge,  to  an  infant 
hein(o)  money  due  to  a  testator  on  a  mortgage  for  years:  the  legal  estate 
of  the  term  being  conveyed  to,  and  vested  in,  trustees  for  him:(j9)  rents 
and  profits  in  the  hands  of  devisees;  in  ft  case  where  lands  were  devised, 
and  charged  by  the  will  with  the  payment  of  debts,  *and  to  p  ^^oo  -i 
satisfy  which  a  naked  power  to  sell  the  lands  was  given  to  P.  I-  -■ 

and  M.,  or  the  survivor  of  them,  or  his  heirs,  P.  and  M.  being  also  ap- 
pointed executors:(9)  and,  it  appears  it  may  be  added,  a  lease  renewed 
by  executors  in  their  own  names.(r) 

In  Clay  v.  Willis,  a  Court  of  Law  held  to  be  equitable  assets,  money 
arising  from  the  sale  of  real  estate  mortgaged,  and,  untier  a  power  con 
tained  in  the  mortgage  conveyance,  sold  after  the  death  of  the  mortgagor; 
who  by  his  will  devised  the  equity  of  redemption  to  trustees,  upon  trust 
for  payment  of  his  debts,  and  appointed  the  trustees  executors.  And 
in  the  same  case,  it  may  here  be  mentioned,  the  Court  decided,  that  the 
surplus  produce  of  the  sale,  after  satisfaction  of  the  mortgage,  having 
been  paid  to  an  agent  for  such  trustees,  the  administrators  ae  oonis  non 

Wooistoncroft,  t.  Long,  1   Ch.  Cag.  S3,  3        (n)  Shipbaid  t.  Lutwidge,  8  Yes.  S6. 

Ch.  Kep.  12,  2  Fraem.  175,  dted  in  Silk  t.  See  alto  2  P.  W.  318. 

Prime,  above.  (o)  HargraTe  ▼.  Tindal,  1  Bro.  C.  C.  136 

(t)  Silk  ▼.  Prime,  above.  n.,  cited  7  Yea.  322. 

U  )  3  P.  W.  344 ;  Silk  T.  Prime,  1  Bro.        {p)  Nofcent  ▼.  Gifford,  1   Wett  Caa.  T. 

C.  C.  138,  n.,  1  Dick,  387.  Hardw.  494,  497, 1  Atk.  463. 

(*)  Silk  ▼.  Prime,  aboTO.  (9)  Silk  ▼.  Prime,  1  Bro.  C.  C.  138,  n., 

(t)  1  B.  &  C.  372,  373 ;  9  B.  A;  G.  493.  1  Dick.  384. 

(w)  Burt  ▼.  Tbomaa,  died  7  Vea.  321,        (r)  Ray  t.  Ray,  Coop.  264;     See  Rawo, 

323,  and  8  Yea.  80;  Bailey  ▼.  Ekina,  7  Yea.  or  Bromfield,  ▼.  Chicheater,  AmbL  716,  2 

319.  Dick.  480. 
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of  the  testator  could  not  maintain  an  action  against  the  executor  of  the 
agent^  to  recover  the  money  so  deposited  with  the  latter;  that  money 
being  equitable  assets,  and  therefore  such  administrators  of  the  mort- 
agor  not  being  entitled  to  receive  it.(^)  In  Barker  v.  May,  a  Court  of 
aw  held  to  be  equitable  assets,  money  arising  from  a  sale  of  real  es- 
tate, which  a  person  devised  to  trustees,  upon  trust  to  sell;  the  testator 
directing  the  produce  of  the  sale  to  be  deemed  part  of  his  personal  es- 
tate, and  appointing  the  trustees  executors.  And  a  legatee  having  sued 
in  the  Ecclesiastical  Court  for  payment  of  his  legacy,  the  Court  of  Law 
granted  a  prohibition,  on  the  ground  that  the  produce  of  the  sale  of  the 
real  estate  was  equitable  assets.(/) 

Among  other  instances,(t/)  a  Court  of  Equity  has  paid  creditors  of  dif- 
ferent degree,  pari  passtij  or  equally,  in  cases  where  the  assets  have  con- 
sistcii  of, — ^Real  Estate  devised  to  trustees  (whom  the  testator  also  made 
executors)  to  be  sold  for  payment  of  his  debts;  and  the  trustees  refused 

r    *324    1  ^o^<^^  ^^<1  ^<^o"nc^<^*(^)  *real  estate  devised  to  executors, 
^  -I  and  their  heirs,  in  trust  to  pay  debts:(tc^)  real  estate  devised 

to  executors,  in  trust  for  the  payment  of  debts:(ar)  lands  by  a  will  first 
charged  with  the  payment  of  debts,  and  then  devised,  so  charged,  to  a 
stranger,  namely,  an  aunt,  who  was  not  the  testator's  heir  at  law:(y) 
lands  devised,  and  charged  by  the  will  with  the  payment  of  debts;  and 
where  to  satisfy  the  debts,  a  naked  power  to  sell  the  lands  was  given  to 
P.  and  M/,  or  the  survivor  of  them,  or  his  heirs,  P.  and  M.  being  also 
appointed  executors;  and  where  the  direction  to  P.  and  M.  was  to  sell,  in 
case  the  testator's  personal  estate  should  fall  short  in  payment  of  all  his 
debts,  and  to  apply  the  money  arising  therefrom,  together  with  the  money 
arising  from  his  personal  estate,  for  the  payment  of  all  his  debts:(jr)  real 
estate  devised  by  a  will,  in  which  the  testator,  after  a  direction  for  the 
payment  of  his  debts,  devised  the  rest  of  his  estates,  real  and  personal, 
after  payment  of  his  debts,  and  liable  thereto,  to  trustees,  upon  trust  to 
sell  and  dispose  of  the  same,  the  money  to  arise  from  the  sale  thereof  to 
be  deemed  part  of  his  personal  estate,  (a) 

Where  equitable  assets  have  con-  A  Court  of  Equity  has  paid  out 

sisted  of —  of  these  assets,  or  the  money  aris- 
ing by  a  sale  of  them, — 

Lands  devised  in  trust  to  sell:  the  l)ebts  on  bond  and  on  simple  con- 
devise  being  to  0.  and  S.  in  trust  to  tract,  equally,  (i) 
sell,  and  the  will  appointing  0.  and 
S.  the  only  executors; 

Lands  devised  to  executors  for  First,  <^  Judgments  that  did  affect 

the  payment  of  the  testator's  debts;  the  land  without  any  such  devise,*' 

(«)  1  B.  &  C.  364 ;  %  Dowl  &  Ryl.  639.  alio  %  P.  W.  416,  and  Challia  t.  Caflbom^ 

(0  9  B.  A;  C.  489 ;  4  Mann.  &  Ryl.  386.  Prec.  Ch.  407. 

(tt)  Earl  of  Kildare  t.  Kent,  2   Freem.  (y)  Kent  ▼.  Craig,  cited  2  Atk.  291,  293. 

263;    Kidney  ▼.  Coussmaker,  1  Vee.  jan.  (z)  Silk  ▼.  Prime,  1  Bro.  C.  C.  138,  n.» 

436,  2  Vet.  jun.  267,  7  Bro.  P.  C.  ed.  Toml.  1  Dick.  884. 

673  ;  Pope  ▼.  Gwyn,  8  Vea.  28  n.,  2  Dick.  (a)  Bateson  t.  Lindegreen,  2  Bro.  C.  C  . 

683.  94,  cited  7  Vee.  323. 

(v)  Chambers  ▼.  Harreat,  Mos.  123.  (6)  Hickaoo  v.  Witham,  Caa.  T.  Finrh, 

(w)  Hall  V.  Kendall,  Mob.  328.  195,  1  Freem.  305;  Hizon  ▼.  Wyiham,  B. 

(x)  Baily  ▼.  Ploaghman,  Moa.  96«     See  C,  1  C.  Ch.  248. 
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and  then,  pari  passu,  ^^  Debts  of 
all  kinds,  whether  by  judgments, 
bonds,  or  simple  contract ''(c) 

*Real  estate  devised  in  trust  to  Simple  contract  and  ^    i^^ok    i 

the  devise  being  to  A.  and  B.  specialty    debts,   pari  ^               ^ 

and  their  heirs,  in  trust  to  sell,  and  passu.{d) 
thereout,  in  the  first  place,  to  pay 
the  testator's  debts;   and  the  will 
appointing  A.  and  B.  executors; 

Certain  closes,  which  a  testator  Creditors,  whether  by  specialty 

wiUed  that  his  executrix  should  sell,  or  simple  contract,  j^art  passu.{e) 
to  pay  his  debts;  and  the  interme* 
diate  rents  of  those  closes  ordered 
to  be  sold; 

Estates,  which  a  testator  desired  Creditors    by  specialty    which 

should  be  sold  forthwith;  he  also  bound  the  heir,  by  specialty  which 

directing  that,  after  payment  of  se-  did  not  bind  the  heir,  and  by  sim* 

veral  sums  of  money,  the  remain-  pie  contract,  equally,  (y*) 
der  might  be  vested  in  his  execu- 
tors for  the  payment  of  his  debts; 
a  devise  <<  tantamount  to  giving  the 
executor  a  power  to  sell,  and  to  ap- 
ply the  money  to  the  payment  of 
debts;" 

Lands  devised  to  trustees  for  pay*  Debts,  by  specialty  and  without 
ment  of  debts:  in  a  case  where  A.,  specialty, equally;  the  Court  dedar-* 
indebted  to  divers  persons,  had  con-  ing  «  debts  without  specialty  are  to 
veyed  his  lands  to  the  use  of  him-  be  in  the  same  condition,  and  equal- 
self  for  his  life,  and  after  to  the  use  ly  regarded,  as  debts  by  specialty, 
of  his  will;  and  where  the  trustees  And  the  conveyance  to  the  trustees, 
themselves  were  creditors  of  the  being  themselves  creditors,  and 
testator,  and  bound  with  him  as  his  sureties  for  A.,  doth  not  give  them 
sureties;  any  preference  before  others ."(jr) 

*An  equity  of  redemption  of  lands  First,  the  real  securi-  ^  m^oQ  i 
mortgaged,  in  a  case,  where  a  per-  ties,  and  then  debts  by  I-  -' 
son  had  mortgaged  some  parts  of  bond  and  simple  contract;  the  Court 
his  estate  thrice  over,  each  time  for  ordering  that  <^  the  real  securities 
near  the  full  value,  and  by  both  should  be  first  satisfied,  and  then 
deed  and  will  conveyed  and  settled  the  debts  by  bond  and  simple  con- 
all  his  lands  upon  trustees  for  pay-  tract  to  be  paid  in  average;  for  that 
ment  of  his  debts,  and  died  indebt-  any  other  method  in  this  case  would 
ed  by  mortgages,  and  by  jude-  become  impracticable.  "(A) 
ments,  statutes,  bond,  and  simple 
coDtraet; 


(O  Foly's  caie,  2  Fraem.  49,  2  Eq.  Cas.  (/)  Newton  ▼.  Bennet,  1  Bro.  C.  C.  135. 

Abr.  459.    See  Wilion  ▼.  FieMiDg,  10  Mod.  {g)  Anon.,  or  Gell  ▼.  Adderly,  2  Ch.  Cu. 

4SS,  2  Von.  763,  end  Wollateocroft  ▼.  Long^  64,  cited  in  Silk  ▼.  Prime,  1  Bro.  C.  C.  138, 

3  Ch.  Rep.  12,  I  Ch.  Cat.  82,  2  Freem.  175.  n.    See  also  on  retainer  by  tnuteee  or  exe- 

(jty  Lewin  ▼.  Okelev,  2  Atk.  50,  eited  from  cntors,  auretiee  for  the  teatator,  Silk  ▼• 

Beg^  B.  in  Silk  ▼.  Prime,  1  Bro.  C.  C.  140,  1  Dick.  384. 

1  Bick.  887.  (A)  Child  ▼.  Stepheoa,  1  Vem.  101. 

(je)  Barker  t.  Boucher,  1  Bro.  C.  C«  140,  n. 
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An  equity  of  redemption  of  real  Judgment  creditors,  and  certain 
estate,  and  which  equity  was  devis-  mortgagees,  "according  to  the  pri- 
ed to  trustees,  in  trust  to  be  sold  for    ority  of  their  several  securities,  (t) 

payment  of  debts; 

Real  estate  mortgaged,  and  dev       ^  First,  the  mortgages,  then  the 

vised  to  trustees  upon  trust  to  pay  judgments   and  recognizances   af- 

debts-  fecting  the  land,   and  then  other 

'  debts;" (7*)  or,  according  to  another 

report  of  the  case,  « First,  mortg^* 
ges,  judgments  and  recognizances 
that  affected  the  land,  and  then  other 
debts.  (A?) 
An  equity  of  redemption  of  real       Judgment  creditors  before  credi- 
estate;  and  which  equity  a  person    tors  by  simple  contract;  the  Court 
indebted  by  mortgages,  judgments,    saying, «  A  judgment  creditor  has  a 
bonds,  and  simple  contracts,  devis-   right  to  redeem.    Where  there  » 
ed  to  trustees  for  a  term  of  years,    a  mortgage,  then  a  judgment,  wid 
upon  trust  for  payment  of  his  debts;   then  a  second  mortgage,  the  judg- 
ment creditor  may  redeem  the  first 
mortgage.     The  directions  must  be 
eiven  upon  the  principle,  that  the 
judgment  creditors  are  to  be  paid  in 
the  first  instance."(/) 
r    .oo^    1      'Lands  devised,  part       First,  mortgages  and  judgments, 
L      ^*^    J  to  be  sold,  and  part  to    and  then  equally,  debts  by  bond  and 
be  mortgaged,  for  payment  of  debts;    by  simple  contract.(m) 

An  equity  of  redemption  of  real        First  the  mortgage   debts,  and 
estate  mor^ged  in  fee  by  a  cestui   then  debts  by  bond  and  by  simple 
que  trusty  who,  subject  to  the  pay-   contr^ot  pari  passu,  {n) 
ment  of  his  debts,  devised  such 
liquity  of  redemption  to  his  son  and 
heir  at  law  in  fee; 

An  equity  of  redemption  of  free-        First  the  mortgages,  and  then 
hold  estates  mortgaged,  and  which    debts  by  bond  and  by  simple  con. 
estates  were  devised  in  fee,  and  by    irsict pari passu.(o) 
the  will  charged  with  the  payment 
of  debts; 

An  equity  of  redemption  of  land.        Debts  by  bond  and  by  simple  con- 
by  a  testator  mortgaged  in  fee,  and    tract  equally.(p) 
devised  in  trust  to  sell  to  pay  all 
his  debts,  the  trustees  being  also  the 
executors  of  the  will; 

(»)  Symmesv.  8ymond%  4  Bro.  P.  C.  ed.  (p)  Deg  ▼.  Deg,  3  P.  W.  412.   Aooordbg 

Toml.  328;  Earl  of  Bristol  ▼.  Hungeiford,  to  the  report  of  this  case,  it  is  said  to  have 

8.  C,  2  Vern.  624.    See  4  Ves.  641, 642.  been  there  resoWed,  that  the  equity  of  re- 

if)  Bothomly  t.  Lord  Fairfiu,  1  P.  W.  demption  must  go  among  all  the  credhon 

334.  equally, "  forasmuch  as  the  debt  by  Jh^imiU 

(it)  2  Vern.  750.  and  a  debt  by  simple  contract  are  in  con- 

(/)  Sharpe  ▼.  The  Earl  of  Scarborough,  4  science  equal.*'  (Ibid.  416.)  Butit  is  obaerr*. 

es.  638.  ble  the  case  does  not  make  any  other  moD- 

*  (m)  Anon.  3  Salk.  83.  tion  of  a  judgment  debt,  and  Oie  bill  was 

(ft)  PlunketT.  Penson,  2  Atk.  290.  brought  by  bond  and  simple  contnot  cndi* 

(0)  Wride  ▼.  Clarke,  1  Dick.  382.  tois. 
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An  equity  of  redemption  of  a  Debts  bv  bond  and  by  simple  con- 
term  of  years  mortgaged  by  a  tes-  tract  equally,  (q^) 
tator  possessed  of  it; 

An  equity  of  redemption  of  a  In  the  first  place,  the  mortgage 

term  of  years  mortgaged  by  a  tes-  debt,  principal  and  interest;   and 

tator  possessed  of  it;  then  bond  and  other  debts  pari 

passim  (r) 

tn  a  case,  where  a  Court  of  Equity  decreed  simple  contract  creditors 
to  stand  in  the  place  of  a  mortgagee,  against  the  mortgage  land  descended^ 
a  great  part  of  the  mortgage  debt  having  *been  by  the  eze-  ^  ^oao  -i 
cotor  paid  out  of  the  testator's  personal  estate,  the  Court  ^  -■ 

paid  out  of  the  land  the  simple  contract  debts,  and  a  debt  by  judgment, 
equally;  such  judgment  haying  been,  by  a  simple  contract  creditor  of 
the  testator,  obtained  after  his  death  against  his  executor.(«) 

In  Vernon's  Reports  it  is  said,  but  whether  by  the  Court,  or  by  the 
reporter  only,  does  not  clearly  appear,  that  **  where  creditors  are  plain-* 
tiffi,  the  usual  decree  is,  that  the  debts  shall  be  paid  in  course  of  adminis- 
tration; but  that  is  to  be  intended  of  legal  assets,  and  not  of  assets  in 
equity,  that  are  not  assets  at  law."(/}  And  in  Ambler  it  is  said,  but 
perhaps  by  the  reporter  only,  <<The  general  direction  in  the  decree,  to 
apply  the  assets  in  a  course  of  administration,  does  not  confine  such  ap- 
plication to  a  legal  course;  but  it  is  to  be  taken  distributively,  and  un- 
derstood of  legal  or  equitable,  according  to  the  nature  of  the  assets.''(t^) 


[    *329    ]  'CHAPTER  XXVIII. 

OF  MARSHALLING  ASSETS,  (a) 

Sect.  I-  Of  the  General  Principles  of  Marshalling  two  Funds. 

II.  Of  Marshalling  for  Creditors, 

III.  Of  Marshalling  for  Legatees. 

IV.  Of  Marshalling  for  a  fFidoWf  in  respect  of  her  Para- 

phernalia. 


•SECTION  L  [    »389     ] 

OF  THS  GENERAL  FBIMCIPLES  OF  MARSHALLING  TWO  FUNDS. 

When  there  exists  two  funds,  and  two  claimants  against  them,  and  at 
law  one  of  these  parties  may  resort  to  either  fund  for  satisfaction,  but 

(g)  Case  of  CreditOTs  of  Sir  C.  Cox,  3  dd  after  a  testator's  death.  Earl  of  Kildare  ▼. 

P.  W.  d4!,  cited   1  Bro.  C  C  137,  4  Ves.  Kent,  2  Freem.  263. 

542,  ftnd  I  B.  &  O.  372.     See  Barthrop  ▼.  (t)  SoUey  v.  Gower,  2  Vem.  61. 

Wert,  2  Cb.  Rep.  6!^.  (u)  Hartwell  v.  Ghitters,  Ambl.  308. 

(r)  Hartwell  T.  Chiiters,  AmbL  308,  cited  (a^  For    instances  of  marsballing,  and 

1  B.  dt  C.  372.  whicb  may  not  be  noticed  in  this  Chapter, 

(«)  WileoD  T.  Fielding,  10  Mod.  426,  2  see  Index,  at  word  *<  Marshal,"  or  *<  Asseto." 
Ton.  673.    Bee,  aleoy  on  jadgaents  obtftin- 
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the  other  can  come  upon  one  only,  the  Courts  of  Ek^uity  exercise  the 
power  to  marshady  as  it  is  termed,  the  two  funds,  and  by  this  means  to 
aid  the  party,  whose  remedy  is  at  law  confined  to  one  of  them.(6)  A 
general  principle  of  this  interposition  is,  an  equity,  which  arises  from 
the  circumstance,  that  without  such  interference,  he,  who  has  the  double 
fund  to  resort  to,  possesses  an  unreasonable  power  to  disappoint  the  right 
of  him,  whose  remedy  lies  against  the  single  fund  only.(c)  The  way 
in  which  the  Court  interposes  is,  sometimes  to  turn  the  person,  having 
the  double  security,  upon  that  fund  which  is  not  liable  to  the  other  per- 
son's demand,  and  so  to  leave  to  this  person  the  other  fund  open;(c/)  or, 
if  satisfaction  has  already  been  taken  out  of  this  fund  by  him,  who  has 
the  double  security,  then  to  decree  the  other  party  to  stand  in  his  place, 
r  *S30  1  ^°^  ^  dra\v  from  the  'remaining  fund  as  much  as  has  been 
I-  -■  taken  from  the  other,  (e)  And  very  commonly  the  Court  suf- 

fers him^  who  can  come  against  either  security,  to  exercise  his  legal  ri^t 
of  election;  and  then  if  he  resorts  to  the  only  fund  against  which  the 
other  party  can  claim,  this  person  is,  as  in  the  last  mentioned  instance, 
decreed  to  receive  satisfaction  pro  tanto  out  of  the  other  fund.(/) 

When  there  exists  two  funds  of  assets,  one  of  which  consists  of  legal 
personal  assets,  and  the  other  of  equitable  assets,  and  against  these 
funds  there  are  ^two  claimants,  namely,  specialty  and  simple  contract 
creditors,  here,  if  the  specialty  creditors,  by  the  exercise  of  their  right 
to  first  payment,  exhaust  the  assets  which  are  legal,  another  descrip- 
tion of  marshalling  takes  place;  for  a  Court  of  i&^uity,  before  it  per- 
mits the  specialty  creditors  to  be  paid  the  surplus  of  their  debts  out 
of  the  equitable  assets,  decrees  the  creditors  by  simple  contract  to 
draw  from  the  latter  fund,  a  sum  equal  to  the  money  taken  from  the 
legal  assets  by  the  specialty  creditors.  (^)  This  kind  of  marshalling  has, 
it  seems,  taken  place,  on  the  principle,  that  a  testator  intended  each 
fund  to  be  equally  shared  by  both  kinds  of  creditors ;(A)  or  that  he  <'  in- 
tended all  his  creditors  should  be  equally  paid  their  debts;"(t)  and,  at 
other  times,  on  the  broad  principle,  <<  that  by  natural  justice  and  con- 
science, all  debts  are  equal,  and  the  debtor  himself  is  equally  bound 
to  satisfy  them  alV^{j) 

Lord  Hardwicke,  speaking  of  the  rule  of  the  Court  of  Chancery  as 
to  marshalling  assets,  and  directing  simple  contract  creditors  to  stand  in 
the  place  of  specialty  creditors  pro  tanto  to  receive  satisfaction,  says 
that  this  marshalling  <<  must  be  as  between  the  real  and  personal  assets  of 
a  person  deceased;  for  the  Court  has  no  right  to  marshal  the  assets  of  a 
person  alive;  it  not  being  subject  to  such  a  jurisdiction  of  equity  till  the 
death  J\k)    It  is  observable,  however,  that  although  technically  the 


r    *331    1  *^™  ""^^**^^^"  **^  ^^^  applied  except  to  assets,  yet  a 
^  -^  species  of  marshalling  takes  place  in  other  ( 


cases  also,  and 


(b)  Aldrich  ▼.  Cooper,  8  Yes.  883,  Lord  (/}  Bam.  Gh.  Rep.  2S9 ;  8  AUl  467 ;  1 
Eldon's  jadgment  Uiroaghout.  Dick.  888. 

(c)  8  Ve».  889,  394,  896,  896,  897 ;  9  (g)  »  P.   W.  416,  417,  418;  Cm.  T- 
Ves.  211 ;  4Rii8s.  338,  840.  Talb.  220;  2  Vem.  436;  Proc.  Ch.  198;  % 

(c/)  1  Vem.  465 ;  10  Mod.  462;  2  Atk.  Atk.  294;  I  Dick.  888,  384;   7  Bro.  P.  G. 

446  ;  8  Atk.  273  ;  Amb.  616  ;  5  Vea.  361  ;  ed.  Toml.  583. 

8VeB.  389,391,  895;  1  Ruu.   &  M.  187.  (A)  2  P.  W.  417,  418. 

See  also  Povye's  caae,  2  Freem.  51.  (t)  3  P.  W.  823. 

(e)  9  Mod.  161;  3  Atk.  869 ;  7  Vea.  209,  (j)  Caa.  T.  Talb.  220. 

211;  CromweUy.  Griffith,  1  Bamaid.  207.  (k)  LacaniT.  Mertina,  1  Yea.  812. 
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may  be  applied  to  the  property  of  a  person  liying.(/)  And  this  applica* 
tioD  seems  to  haye  been  made  in  the  following  case  before  Lord  Cow- 
per: — f'  S.  having  several  young  children^  and  being  much  in  debt,  con- 
veyed part  of  his  lands,  in  trust  for  the  payment  of  his  debts;  and,  by 
another  deed,  conveyed  other  part  to  trustees  for  the  maintenance  of  his 
children.  This  last  conveyance,  being  voluntary,  was  declared  void  as 
to  creditors,  and  still  liable  to  their  demands  as  before;  but  it  was  ^od 
against  S.  himself,  and  should  bind  him:  and  therefore  if  his  creditors 
should  fall  upon  those  lands  for  a  satisfaction  of  their  debts,  and  thereby 
strip  the  children  of  their  maintenance,  the  children  should  have  a  re- 
compense out  of  the  residue  of  the  estate,  which  S.  had  reserved  to  him- 
self for  his  own  maintenance;  and  compared  it  to  the  case^  where  credi- 
tors, that  have  a  lien  upon  the  land,  take  their  satisfaction  out  of  the  per- 
sonal estate,  which  was  liable  to  other  creditors  of  an  inferior  nature,  who 
have  no  lien  upon  the  land,  these  creditors  in  equity  shall  stand  in  the 
place  of  the  other  creditors,  who  had  a  lien  upon  the  land,  and  have  a 
satisfaction  out  of  that  in  their  stead.  This  case  is  the  same,  for  though 
the  conveyance  was  voluntary  in  the  father,  yet  he  is  bound  by  nature 
to  provide  for  his  children,  and  it  is  a  sort  of  a  debf  (m) 


SECTION  II. 

OF  MABSHALLINO  ASSETS  FOB  CBEDITOBS. 

0/  Marshalling — I.  For  Simple  Contract  Creditors^  where  Credi- 
tors by  Specialty  have  taken  the  Personal  Jissets; — 3.  For  Spe- 
cialty or  Simple  Contract  Creditors;  or,  as  the  Case  may  bCy  for 
both  of  them. — 3.  For  Creditors^  where  the  Funds  to  be  marshalled 
consist  of  Legal  and  Equitable  Assets* 

1.  In  the  case  of  a  deceased  person,  who,  at  the  time  of  his  death,  is, 
within  the  meaning  of  the  bankrupt  laws,  a  trader,  his  *real  p  *^^2  1 
estate  is  made  liable  to  satisfy  his  simple  contract  debts — by  ^  ^ 

the  statute  1 1  Geo.  IV.  and  1  W.  IV.,  c.  47,  s.  9,  if  the  debtor  has  died 
since  the  16th  July,  1830,  the  time  of  the  passing  of  it,  and  by  the  sta- 
tute 47  Geo.  III.,  sUt  2,  c.  74,  if  he  died  before  that  time.  But  except 
where  these  statutes  apply,  and  they  relate,  it  is  seen,  to  certain  traders 
only,  the  simple  contract  debts  of  a  person  deceased  are  governd  by  the 
common  law;  under  which  they  are  not  payable  out  of  his  real  estate, 
which  either  descends  from,  or  is  devised  by  him,  and  which  he  has  not 
made  by  his  will,  or  otherwise,  a  fund  for  the  payment  of  his  simple  con- 
tract debts,  (n) 

On  the  death  of  a  person,  who  is,  or  is  not,  a  trader  within  the  bank- 
rupt laws,  his  creditors  by  specialty,  in  which  his  heirs  are  bound,  are 
entitled  to  payment,  by  the  common  law,  out  of  his  freehold  land  descend- 

(/)  Aldrich  ▼.  Cooper,  8  Ves.  388,  389,  (n)  4  Vefc  660 ;  8  Vce.  384,  389,  391, 
394.  394  i  12  Yes.  164. 

(at)  Sneed  ▼.  Loid  Cdpepper,  7  Yin*  Abr. 
62,  2  Eq.  Csi.  Abr.  266,  260. 
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ed  to  his  heir  at  law  ;(o)  and  by  the  statutes  3  &  4  W.  &  M.,  c.  14,(  p)  and 
11  Geo.  IV.  and  1  W.  IV.  c.  47,  s.  2,  out  of  his  freehold  land  of  inherit* 
ance  devised  by  him;  that  is,  by  the  latter  statute,  if  the  debtor  has 
died  since  the  passing  of  it,  and  by  the  former,  if  he  died  before  that  time. 
And  when  the  legal  assets  of  the  debtor  consist  of  both  land  and  personal 
estate,  such  specialty  creditors  are,  by  the  common  law,  entitled  (o  pay* 
ment  out  of  either  of  these  funds:  at  law  they  may,  at  their  election, 
take  their  remedy  against  the  heir,  or  against  the  executor.(g) 

Out  of  legal  personal  assets,  specialty  creditors  enjoy,  at  law,  the  right 
to  be  paid  before  creditors  by  simple  contract(r)  And  when  an  execu- 
tor has  made  this  payment,  he  is  in  equity  indemnified  in  making  it,  al- 
though there  is  not  enough  left  to  satisfy  the  simple  contract  creditors.(9) 
It  is  plain,  therefore,  where  the  assets  consist  of  freehold  land  of  inherit- 
ance, descended  or  devised,  and  personal  assets,  creditors  by  specialty, 
in  which  the  debtor's  heirs  are  bound,  may,  by  the  exercise  of  the  right 
r  *333  1  mentioned,  *if  there  is  a  deficiency  of  the  personal  assets, 
^  -^  either  exhaust  them  entirely,  or  so  much  that  they  may  not 

leave  sufficient  to  pay  the  simple  contract  creditors  in  full.  To  relieve, 
therefore,  these  creditors,  the  Courts  of  Equity  marshal  the  real  and  per- 
sonal assets;  and  they  may,  it  seems,  do  this,  by  directing  the  specialty 
creditors,  who  have  at  law  both  kinds  of  assets  to  resort  to,  to  take  sat- 
isfaction out  of  that  fund,  upon  which  the  simple  contract  creditors  have 
at  law  no  claim ;(/)  in  other  words,  by  making  the  real  estate  pay  as  much 
of  the  specialty  debts,  as  will  be  necessary  to  obtain  a  fund  from  the  per- 
sonal estate  for  payment  of  the  simple  contract  creditor8.(u)  It  has, 
however,  been  said, — <<  Where  there  is  a  debt  by  judgment  or  statute, 
which  chargeth  the  real  estate,  there  a  Court  of  Equity  cannot  hinder 
the  creditor's  coming  upon  the  personal  estate,  because  he  hath  right  so 
to  do  by  law;  and  it  is  not  in  the  testator's  power  to  take  that  right  away; 
but  there  the  other  creditors  have  an  equity  to  charge  the  real  estate,  for 
so  much  as  is  taken  out  of  the  personal  estate,  and  may  prefer  a  bill  for 
that  purpose,  "(t;)  But  considerable  doubt  seems  to  be  thrown  on  the 
former  part  of  this  doctrine,  by  a  case,  where  <<  there  being  a  debt  owing 
to  the  king,  it  was  ordered  that  the  king's  debt  should  be  satisfied  out  of 
the  real  estate,  that  the  other  creditors  might  be  let  in  to  have  satisfaction 
of  their  debts  out  of  the  personal  assets ."(t^)  And  the  same  doctrine 
appears  to  be  directly  contradicted  by  the  opinion  expressed  by  Lord 
Macclesfield,  that  the  Court  may  decree  <^  a  judgment  creditor  who  has 
his  election  at  law,  to  resort  for  his  satisfaction  to  either  real  or  personal 
estate,  to  make  such  an  election,  as  simple  contract  creditors  may  not  be 
defrauded. "(;r)  Still  it  appears  that,  generally  speaking,  a  Court  of 
Equity  does  not  break  in  upon  the  legal  privilege  of  specialty  creditors 
to  come  first  against  the  personal  estate,  and,  on  the  contrary,  allows 
them  to  do  this;  and  merely  empowers  the  simple  contract  creditors  to 

(o)  2  Bl.  Com.  243,  244,  340.  (0  1  Vero.  466  ;   10  Mod.   462 ;  2  Atk. 

Ip)  Made  perpetual  by  6  and  7  Will.  HI.  446  ;  3  Atk.  273  ;  Ambl.  616 ;  8  Ves.  389, 

c.  14.  391,  396.    See  also  3  Salk.  83. 

{q)  Capel's  case,  1  Anders.  7,  Benl.  ed.         (w)  5  Ves.  361. 
1689,  p.  96.— 3  P.  W.  333;  2   Atk.  426,        (v)  Colchester  ▼.  Lord  Stamford,  2  Fream. 

435 ;  3  Atk.  406 ;  2  Ves.  62 ;  1  Cox,  1 1 ;  8  124.  See  Keaman  y.  Fits^SimoD,  3  Ridg«w. 

Ves.  394.  P.  C.  1. 

(r)  7  B.  &  C.  462 ;  3  Satt.  83.  (w)  Sagitary  ▼.  Hyde,  1  Vem.  466. 

(f)  1  Barnard.  Hep.  207.  (or)  Mills  ▼.  Eden,  10  Mod.  489. 
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*take,  from  the  real  estate,  a  sum  equal  to  the  moaevy  which  p  ^004  -1 
the  specialty  creditors  haye  drawn  m>m  the  persoDaIty.(y)      ^  ^ 

A  court  of  Equity  has  marshalled  assets,  and  decreed  ciH»litors  by  sim* 
pie  contract  to  stand  in  the  place  of  specialty  creditors,  paid  or  to  be  paid 
out  of  personal  estate,  and  to  receiye  a  satisfaction  pro  tanto  out  of  real 
estate,  in  the  instances,  amongst  other8,(2:)  where  the  Court  has  decreed 
simple  contract  creditors  of  a  testator  to  receive  satisfaction, — out  of  free- 
hold property  deyised:(a)  out  of  real  estate  specifically  devised,  and  not 
by  the  will  charged  with  the  testator's  debts  :(6)  out  of  real  estate  devised 
to  the  testator's  eldest  son  and  heir  at  law:(c)  out  of  money  arising  from 
the  sales,  directed  by  the  Court,  of  an  advowson  in  gross  descended,  and 
of  freehold  estates  in  fee,  and  leasehold  estates  j^urati/^r  vie,  devised  :(if) 
out  of  freehold  estates  purchased  by  the  testator  after  the  making  of  his 
willy  and  descended  to  his  heir  at  law.(6) 

When  simple  contract  creditors  are  so  decreed  to  stand  in  the  place  of 
a  specialty  creditor  qf  a  person  deceased,  the  special  contract  binds  the 
heirs  of  this  person,  and  consequently  such  specialty  creditor  has  two 
funds  to  resort  to.  But  when  in  a  special  contract,  as  in  a  bond,  the  heirs 
are  not  so  bound,  this  contract  will  not,  at  law,  affect  the  real  assets,  and 
the  specialty  creditor  can  resort  to  one  fund  only,  namely,  the  personal 
estate.  In  a  case  of  this  kind  there  is  no  marshalling;  <<  as  there  are  not 
two  funds,  and  therefore  no  one  is  disappointed  by  the  option  of  ano- 
th6r."(/)  The  Court  cannot.  Lord  Hardwicke  says,  '<  extend  this  re- 
lief to  creditors  further  than  the  nature  of  the  contract  will  p  «aqk  -i 
^support  it;  therefore  it  must  be  a  specialty  creditor  of  the  ^  ^ 

person  whose  assets  are  in  question;  such  as  might  have  remedy  acainst 
both  real  and  personal,  or  either,  of  the  debtor  deceased;  it  not  being 
every  specialty  creditor,  in  whose  place  the  simple  contract  creditors  can 
eome  to  affect  the  real  assets,  viz.  where  the  specialty  creditor  himself 
cannot  affect  the  assets,  as  where  the  heirs  are  not  bound."(^) 

In  Neave  v.  Alderton,  a  person  died  intestate,  indebted  in  100/.  by 
bond,  in  which  his  heirs  were  bound,  and  to  the  plaintiff  in  45/.,  by  sim** 
pie  contract,  and  did  not  leave  personal  assets  sufficient  to  pay  his  debts. 
The  defi^ndant  was  his  son  and  heir,  and  had  real  assets,  by  descent,  of 
the  value  of  100/.,  and  he  took  out  administration  to  his  father.  And  he 
having  paid  the  debt  by  bond  out  of  the  real  assets,  the  simple  contract 
debt  was  decreed  to  be  paid  out  of  the  personal  assets.(A)  In  Wilson  v. 
Fielding,  an  executrix,  who  had  confessed  judgment  to  a  mortgagee,  on 
his  mortgage  bond,  applied  part  of  the  personal  assets  in  paying  off  the 
mortgage.  The  plainti£^  W.,  who  was  a  creditor  by  simple  contract, 
brought  an  action  against  the  executrix,  who  pleaded  j^/ene  culminUtrc^ 


(5)  9  Mod.  151;  Bflom.  Ch.  Rep.  229, 
804;  8  AUl.  486 ;  8  Atk.  467 ;  I  Yes.  818; 
1  Dick.  863. 

(x)  CharlM  ▼.  Andrew^  9  Mod.  151  f 
Vanioa  t.  Vawdrey,  Bam.  Ch.  Rep.  280» 
804,  8  Atk.  1 19.  KiumIod,  or  Kynaston,  ▼. 
Oeik,  2  Atk.  804, 206,  and  sUted  from  MS. 
8  Cmiae  Dig.  2nd  ed.  447 ;  Lacam  ▼.  Mer- 
tins,  1  Vee.  812;  Cox  ▼.  Bateman,  2  Yes. 
19 ;  Gibbe  t.  Oogier,  12  Yes.  418 ;  Brid- 
San  ▼•  Lrader,  3  Rosa.  846,  n.  See  aleo 
SandBnon  ▼•  WhaitoD,  8  Price,  680. 


(a)  Snelion  ▼.  Coibet,  3  Atk.  369. 
(6)  PoweU  ▼.  Robins,  7  Yes.  209. 

(c)  Soott  ▼.  Scott,  1  Eden,  458,  AmU.  ed. 
Blunt,  383,  and  n.  (2.) 

(d)  Weat&ling  ▼.  Westfaling,  3  Atk.  460. 
467. 

Wride  ▼.  Clarke,  1  Dick.  382. 


» 


)  8  Yes.  389 ;  2  Bro.  C.  C.  107. 
(^)  Lacam  ▼.  Mertin%  1  Yee.  318. 
(A)  1  £q.  Caa.  Abr.  144, 
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vitf  and  he  took  judgment  of  assets,  quando  acctderinU  W.,  and  the 
simple  contract  creditors  of  the  testator,  being  decreed  to  stand  in  the 
place  of  the  mortgagee,  and  to  be  paid  by  the  testator's  heir  at  laWy  to 
whom  the  mortgaged  land  descended,  and  it  being  made  a  question, 
whether  W.,  by  virtue  of  his  judgment,  was  to  be  preferred  to  the  other 
creditors  in  payment,  it  was  adjudged,  that  W,  being  only  relievable  in 
equity,  all  the  creditors  should  be  paid  in  proportion.  The  compelling 
the  heir  to  refund  is  a  matter  it  was  said,  purely  in  equity.(t) 

2.  In  Gifford  v.  Manley,  where  an  instrument  under  hand  and  seal 
created  a  specialty  debt,  to  afiect  the  executor  only,  and  not  the  heir,  it 
was  decreed  that  such  specialty  creditor  <*  should  stand  in  the  room  of 
such  other  creditors  as  )iad  been  satisfied  out  of  the  personal  estate,  in 
r  *336  1  ^^*®  ^^  deficiency.(^')  And  in  Porey  v.  'Marsh,  where  T., 
^  -'  a  judgment  creditor,  had  exhausted  the  personal  estate  of  a 

testator,  the  Court  inclined,  it  is  said,  to  relieve  creditors  by  bond.  These 
bonds  did  not,  it  is  presumed,  bind  the  heir  of  the^testator;  and  the  cre- 
ditors prayed  to  have  the  benefit  of  T.'s  security,  or  judgment,  to  fol« 
low  the  land.(Ar)  In  Lanoy  v.  The  Duke  of  Athol^  where,  under 
certain  marriage  settlements,  a  widow  was  entitled  to  a  jointure,  and  a 
daughter  to  a  portion,  and  the  husband  covenanted  to  pay  the  jointure, 
and  by  his  will  gave  the  residue  of  his  estate,  real  and  personal,  (after 
paying  his  debts,)  to  his  wife,  whom  he  appointed  sole  executrix;  and  in 
which  case  the  Court  directed  the  settled  estates  to  be  sold,  and  the  pur- 
chase money  to  be  applied  to  pay,  first  the  jointure,  and  afterwards  the 
portion;  the  Court  decreed,  that  if  the  money  arising  by  the  sale  should 
not  be  sufficient  to  answer  the  portion,  then  the  plaintiff  (the  daughter) 
was  to  stand  in  the  place  of  the  defendant  (the  jointress,)  to  have  the 
benefit  of  the  covenant  for  payment  of  the  jointure,  and  by  virtue  there- 
of to  receive  satisfaction  for  the  deficiency  of  her  portion  out  of  the 
personal  estate  of  of  her  father;  and  if  the  personal  estate  should  prove 
deficient,  then  out  of  the  freehold  and  copyhold  estate  devised  by  the  will 
for  payment  of  debts.(/)  In  Aldrich  v.  Cooper,  the  effect  of  a  mortgage 
deed  was  to  give  the  mortgagee  a  legal  estate  in  freehold,  and  an  equita- 
ble estate  in  copyhold  land,  and  thereby  to  give  him  recourse  to  two 
funds  for  the  payment  of  his  debt.(m)  The  mortgagor  died  intestate. 
His  widow  took  out  administration,  and  out  of  the  personal  estate  paid 
to  the  mortgagee  767/.,  in  part  of  the  mortgage,  and  of  two  bonds  by  the 
intestate  to  the  mortgagee.  The  personal  estate  being  exhausted,  the 
question  seems  to  have  arisen,  whether  the  intestate's  creditors  by  sim- 
ple contract  were  entitled  to  stand  in  the  place  of  the  mortgagee,  in  re- 
spect of  what  he  had  drawn  from  the  personal  estate,  against  the  copy- 
r  «^^y  1  hold  as  well  as  the  freehold  estate.  *And  Lord  Eldon  de- 
'-  -'  cided,  that  <<  If  it  is  necessary  for  the  payment  of  the  credi- 

tors, that  the  mortgagee  should  be  compelled  to  take  his  satisfaction  oat 
of  the  copyhold  estate;  if  he  takes  it  out  of  the  freehold,  those,  who  are 
thereby  disappointed,  must  stand  in  his  place  as  to  the  copyhold  estate.(n} 

(0  2  Vern.  763,  10  Mod.  426.  (/)  2  Atk.  ed.Sand.  444,  n.  (1.)  La  Noj 

{j^  Cu.  T.  Talb,  109.    That  a  contract  ▼.  Dachess  of  Athol,  8.  C,  9  Mod.  6th  ed. 

may  be  by  specialty,  though  it  does  not  af-  398. 

feet  real  estate,  as  a  bond  not  mentioning  (m)  8  Yes.  392. 

heirs,  see  also  1  Yes.  312,  and  8  Yes.  389.  (n)  8  Yes,  382;  which  case    orerralcs 

{k)  2  Yera.  182.     See  Keaman  ▼.  Fitz.  Robinson  ▼.  Tonge,  1  P.  W.  6Ch  ed.  680,  vu 

Simon,  3  Ridgew.  P.  C«  1. 
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Id  Gwynne  v.  Edwards,  a  debt  was  secured  by  a  mortgage  of  freehold 
land,  and  by  a  subsequent  mortgage  of  copyholds.  A  suit  being  insti- 
toted  by  creditors  for  the  administration  of  the  mortgagor's  estate,  and 
his  personalty  haying  been  exhausted,  his  freehold  property  was  sold 
under  the  direction  of  the  Court,  and  out  of  the  purchase  money  the 
mortgagee  was,  by  an  order  of  the  Court,  paid  his  debt.  And  the  resi- 
due of  the  proceeds  of  the  sale  being  insufficient  for  the  payment  of  the 
specialty  creditors.  Lord  Gifibrd  stated,  that  this  case  was  governed  by 
Aldrich  v.  Cooper,  and  decided,  that  the  specialty  creditors  were  entitled 
to  have  raised,  by  sale  of  the  copyholds,  the  sum  which  the  mortgagee 
received  out  of  the  freeholds,  (o)  In  Selby  v.  Selby,  a  person,  having 
contracted  for  the  purchase  of  tithes,  devised  them  by  his  will,  and  died 
before  the  sale  was  completed.  After  his  death,  the  purchase  money  was 
paid  out  of  his  personal  estate;  and  this  estate  being  insufficient  to  pay 
his  simple  contract  debts  also,  the  Court  decreed  those  creditors  to  stand, 
as  against  the  devisees,  in  the  place  of  the  vendor,  and,  in  respect  of  the 
lien  which  the  vendor  had  on  the  tithes,  to  receive  satisfaction  out  of  this 
real  fnnd.(/?) 

3.  When  assets  consist  of  legal  personal  assets,  and  equitable  assets, 
distributable  equally  among  creditors  by  specialty  and  by  simple  con- 
tract, then,  at  law,  Uie  legal  assets  are  applicable  to  pay  the  whole  of  the 
specialty  debts,  before  the  debts  by  simple  contract.(9)  And  this  legal 
right  the  Courts  of  Equity  do  not  take  from  the  specialty  creditors,  (r)  If, 
however,  the  debts  of  these  creditors,  who  have  so  taken  the  legal  assets, 
are  not  by  that  fund  wholly  satisfied,  and,  to  obtain  pay-  p  ^^^^  •. 
ment  of  the  surplus,  *they  resort  to  the  assets  which  are  L  •* 

equitable,  in  this  case  a  Court  of  Equity  interposes,  and  before  it  per- 
mits the  specialty  creditors  to  touch  this  fund,  allows  the  creditors  by 
simple  contract  to  take  from  the  equitable  assets,  a  sum  equal  to  the  mo- 
ney, which  the  specialty  creditors  have  drawn  from  the  assets,  which  are 
legal.(«)  A  decree  of  this  nature  is  expressed  in  these  or  the  like  terms: 
^  If  any  of  the  creditors  by  specialty  have  exhausted  any  part  of  the  tes- 
tator's personal  estate,  in  satisfaction  of  their  debts,  then  they  are  not  to 
come  upon,  or  receive  any  farther  satisfaction  out  of,  the  testator's  real 
estate,  until  the  other  creditors  shall  thereout  be  made  up  equal  to 
lhem."(/)  If  the  share  so  extracted  by  the  simple  contract  creditors  is 
not  sufficient  to  pay  their  debts,  then  the  effect  of  this  interference  of 
equity  is,  to  oblige  the  specialty  creditors  to  bring  into  hotchpot  the  per- 
sonal estate,  which  they  have  exhausted. (n) 

In  the  case  of  specialty  and  simple  contract  creditors,  a  Court  of  Equity 
has,  in  the  manner  mentioned,  marshalled  legal  and  equitable  assets,  in 
the  instances,  amongst  others, (tr)  where  the  assets,  which  were  equitable, 
consisted — of  an  equity  of  redemption  of  land,  and  which  equity  was 
devised  to  trustees  (who  were  also  executors,)  in  trust  to  sell  to  pay 

(•)  2  Rqm.  369,  n.  (u)  Deg  ▼.  De;,  2  P.  W.  416,  417, 418. 

(^)  4  Rosa.  336.  (v)  Case  of  Creditori  of  Sir  C.  Cox,  3 

(9)  3  Salk.  83;  7  B.  &  C.  463.  P.  W.  6th  ed.  341,  and  344,  n.  (3);    Low- 

(r)  3  P.  W.  416 ;  Mos.  95 ;  Gas.  T.  Talb.  hian  v.  Hassel,  4  Bro.  C.  C.  167  «  Kidney  ▼. 

230 ;  1  Barnard.  Rep.  207.  Gooesmaker,  7  Bro.  P.  G.  ed.  Toml.  573, 

(9)  Cat.  T.  Talb.  220 ;  2  Vem.  436 ;  Prec.  683. 

Cli.  193;  7  Bro.  P.  C.  ed.  Toml.  583. 
Ct)  3AUL.294. 
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debts:(u;)  of  real  estate  derised  to  executors,  in  trust  for  the  payment  of 
debts :(;r)  of  lands  devised  to  trustees  to  pay  all  the  testator's  debts :(y) 
of  certain  real  estates,  which  the  testator  empowered  his  executors  to  sell» 
and  whom  he  authorized  to  apply  the  money  to  the  payment  of  debts  :()r) 
of  an  equity  of  redemption  of  a  mortgage  in  fee,  made  by  a  cestui  que 
trust  of  a  real  estate;  and  which  equity  the  mortgagor  devised  to  his  son 
and  heir  at  law  in  fee,  subject  to  the  payment  of  his  debts:(a)  of  real  es-it 
r  *<)^Q  1  ^^^'  which  was  'mortgaged,  and  which  the  owner  charged 
L  'I  by  his  will  with  the  payment  of  his  debts,  and,  subject  there- 

to, devised  to  his  wife  in  fee:(A)  of  real  estate  devised,  and  charged  by  the 
will  with  the  payment  of  debts.(c) 

One  of  the  first  instances,  in  which  a  Court  of  Equity  has  marshalled 
legal  and  equitable  assets,  is  Deg  v.  Deg,((/)  where  Lord  King  afiSrmed  a 
decree  made  by  the  Master  of  the  Rolls;  and  where  the  equitable  assets 
consisted  of  an  equity  of  redemption  devised  in  fee,  in  trust  to  sell  to  pay 
debts;  and  on  the  grounds  of  Lord  King's  decision  seem  to  have  been,  the 
circumstances,  that  the  testator  <<  had  connected  together  his  real  and  per- 
sonal eatate,  with  a  view  that  all  should  go  equally  to  pay  his  debts;  and 
he  might  give  his  equitable  assets  in  what  manner,  and  upon  what  terms, 
he  pleased. ''(e)  And  in  Car  v.  The  Countess  of  Burlington,  a  case  which 
had  occurred  some  years  before,  and  where  the  Earl  of  B.,  owing  debts  by 
bond  and  by  simple  contract,  made  a  lease  of  his  lands  to  trustees,  in 
trust  to  pay  all  the  debts,  which  he  should  owe  at  his  death,  in  just  pro- 
portions, not  preferring  one  person  before  another;  and  the  bond  credi* 
tors  had  been  paid  good  part  of  their  debts  out  of  the  Earl's  personal  es- 
tate by  his  executors;  Lord  Harcourt  refused  to  marshal  the  legal  and 
equitable  assets;  and  for  the  reason,  it  seems,  that  the  Earl  did  not  intend 
each  fund  to  be  equally  shared  by  both  kinds  of  creditors;  his  Lordship 
saying — ^'The  bond  creditors  may  still  come  in  to  be  paid  the  remainder 
of  their  debts,  in  proportion  with  the  simple  contract  creditors;  for  the 
law  gives  them  the  fund  of  the  personal  estate,  and  the  party,  namely, 
the  late  Earl,  gives  them  the  fund  of  the  trust  term;  and  the  clause,  that 
no  debts  shall  have  preference,  must  be  intended  only  with  regard  to 
their  satisfaction  out  of  the  trust  term."(/) 

The  interposition  of  equity  to  marshal  legal  and-equitable  assets  appears 
r  *340  1  ^^  ^^  P^^  ^^  Lord  Talbot,  in  Haslewood  v.  Pope,  *on  the 
l*  ^  principle,  that  by  the  devise  of  lands  to  trustees,  in  trust  to 

pay  all  the  testator's  debts,  the  testator  <*  intended  all  his  creditors  should 
be  equally  paid  their  debts.  "(^)  And,  on  another  occasion,  the  same 
learned  judge  places  the  interference  of  equity  in  these  cases  on  the  broad 
principle,  <<  that  by  natural  justice  and  conscience  all  debts  are  equal,  and 
the  debtor  himself  is  equally  bound  to  satisfy  them  all. "(A) 

The  doctrine  of  marshalling  the  legal  and  equitable  assets  of  a  testator 
extends  to  postpone  a  specialty  creditor,  although  he  is  also  executor  of 

(w)  Deg  V.  Deg,  2  P.  W.  412,  cited  Mof.  {d)  8  P.  W.  413,  416. 

96, 124,  829.  (e)  2  P.  W.  417,  418.    See  also  1  P.  W. 

(x)  Baily  ▼.  Ploughman,  Mos.  95.  228,  229. 

(y)  Haalewood  v. Pope,  3  P.  W.  323.  (/)  IP.  W. 228 ?  dted 2 Atk.  1 10, Bam. 

(z)  Newton  v.  Bennet,  1  Bro.  C.  C.  136.  Ch.  Rep.  229,  and  2  Vet.  364. 

(a)  Planket  ▼.  Penson,  2  Atk.  290.  (g)  3  P.  W.  323. 

ib)  Wride  ▼.  Clarke,  1  Dick.  382.  (A)  Moirioe  ▼.  Bank  of  England,  Cas.  T. 

(c)  Bradford  ▼.  Foley,  8  Bio.  C.  C.  851,  n.  Talb.  220. 
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the  will,  tnd  the  equitable  assets  consist  of  real  estate  devised  to  the  exe- 
cutor, in  trust  for  the  payment  of  debts.  As  executor,  he  may  retain 
the  personal  estate  against  all  creditors  of  equal  degree;  but  if,  to  pay  the 
surplus  of  his  debt,  he  comes  upon  the  real  estate,  he  must  give  way  to 
the  other  creditors,  until  they  have  received  enough  to  make  them  equal 
with  himself.({) 

A  ease  is  thus  reported— •<<  Decreed  by  Somers,  Lord  Chancellor,  that 
where  a  real  estate  is,  upon  an  equitable  title,  made  subject  by  this  Court 
to  the  payment  of  debts,  and  it  appears  that  there  is  a  sufiScient  legal  es- 
tate, i.  e.  goods  and  chattels,  to  satisfy  debts  upon  specialties,  for  which 
the  creditors  may  have  remedy  at  law  asainst  the  executor;  in  such  case, 
the  debts  upon  simple  contract,  for  which  there  is  no  remedy  at  law^  shall 
be  first  satisfied  out  of  the  equitable  estate/'(j) 


SECTION  III. 

OF  HABSHAIrLIKO  ASSETS  FOB  XBGATEES. 

1.  When  Legacies  are  bequeathed  out  of  Personalty  only^  and  Real 
Estate  is  beneficially  devised^  or  descends. — 2.  When  bequeathed 
out  of  Personalty  only^  and  a  Debt  secured  by  Mortgage  of  Real 
Estate  is  paid  out  of  the  Personal  Assets, — 3.  When  bequeathed 
out  *of  Personalty  only,  and  the  purchase-money  of  ^  ^„ .  - 
Real  Est  ate  f  bought  by  the  Testator,  is  paid  out  of  his  ^  J 

Personal  Assets, — 4.  When  bequeathed  out  of  Personalty  only, 
and  the  Will  devises  Real  Estate  in  trust  Jbr,  or  charges  Real  Es- 
tate withj  the  payment  of  Debts,  including  Debts  by  Simple  Con- 
tract, — 5.  When  some  are  bequeathed  out  of  Personalty  only,  and 
others  are  charged  on,  as  an  auxiliary  fund^  Real  Estate, — 6. 
When,  by  the  Death  of  the  Legatee  before  the  Time  of  payment, 
the  Legacy  is  sunk  into  Real  Estate,  charged,  as  an  auxiliary 
fund,  with  the  payment  of  it, — 7.  When  a  Legacy  bequeathed  to 
charitable  uses  is  void  under  the  Statute  9  George  11.  c.  36, 

1.  When  a  will  contains  a  beneficial  devise  of  freehold  land,  and  be- 
queaths general  legacies,  and  the  testator  dies  indebted  by  bond  or  cove- 
nant, in  which  his  heirs  are  bound,  and  the  creditor  by  bond  or  covenant 
is  paid  out  of  the  testator's  personal  assets,  which  assets  are,  after  this 
payment,  not  sufficient  to  pay  the  legacies  bequeathed,  a  Court  of 
Equity  will  not  marshal  the  assets,  and  pay  the  legacies  out  of  the  land 
devised. (A)  Nor,  it  appears,  will  it  so  pay  to  them,  although  the  land  is 
devised  by  a  residuary  devise  of  the  rest  and  residue  of  the  testator's  real 
estate.(/)     But  although  in  these  cases  equity  will  not,  against  a  devisee, 

(f)  Bailj  ▼.  Ploaghmao,  Mos.  95.  127,  1  Dick.  104 ;  ForrMter  ▼.  Lord  Leigh, 

O')  F«^«ntone  ▼.  SceUe,  3  8alk.  83.  Arab.   171;    Scott  y.  Scott,  1  Eden,  458, 

(k)  Heme  ▼.  Meyiick,  1  P.  W.  SOI,  203,  Amb.  S83  ;  Aldrich  v.  Cooper,  8  Ves.  397. 
8  Salk.  416,  cited  Cm.  T.  Taib.  54;  CUfton        (/)  Keeling  y.  Brown,  5  Vee.  359.     Yet 

y.  Bint^  1  P.  W.  678 ;  Haelewood  y.  Pope,  tee  1  Dick.  105,  and  Amb.  129. 
3  P.  W.  333,  334»  Hanby  y.  Roberts,  Amb. 
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marshal  the  assets,  yet  if  freehold  land  descends  to  the  testator's  heir  at 
lawy  such  heir  is  not  so  favoured,  and  against  him  the  Court  will  marshal 
the  assets,  and  to  the  amount  of  the  personal  estate,  which,  to  pay  the 
bond  or  covenant  debts,  is  taken  from  the  legatees,  will  satisfy  them  out 
of  the  land  descended,  (m)  This  difference  between  a  devise  and  descent 
necessarily  raises  an  important  question,  when  the  devise  is  to  the  testa- 

r  *342  1  ^^^^  ^^^^  ^^  ^^'  material  inquiry  then  is,  whether  *the 
^  ^  heir  takes  by  descent  or  purchase;  for  if  the  former,  the  le- 

gatees are,  and  if  the  latter,  are  not,  entitled  to  stand  in  the  place  of  the 
specialty  creditors,  and  come  upon  the  real  estate  devised,  (n) 

On  the  payment  of  legacies,  when  there  are  both  simple  contract  cre- 
ditors and  legatees,  to  stand  in  the  place  of  creditors  by  specialty,  it  was 
held  in  Fenhoulhet  v.  Passavant — <<  If  specialty  creditors  exhaust  the 
personal  estate,  the  simple  contract  creditors  are  to  receive  a  satisfaction 
pro  tanto  out  of  the  real  assets  descended.  And  if  the  debts  of  the 
simple  contract  creditors  shall  not  amount  to  the  whole  of  the  personal 
estate,  which  the  specialty  creditors  shall  so  exhaust,  the  legatees  are  to 
stand  in  the  place  of  such  specialty  creditors,  for  the  residue  of  what 
they  shall  exhaust  out  of  the  personal  estate,  and  are  to  be  paid  pari 
passu.^\o) 

2.  An  important  distinction  is  to  be  noticed  between  a  bond  debt  and 
a  debt  secured  by  mortgage.  For  if  lands  of  inheritance  are  mortgaged, 
and  the  personal  assets  of  the  mortgagor  are  not  su£5cientto  pay  both  the 
mortgage  debt,  and  also  legacies  bequeathed  by  him.  and  the  mortgage  is 
paid  off  out  of  the  personaiestate,  then  the  assets  will  be  marshalled,  and 
the  legatees  empowered  to  receive  their  legacies  out  of  the  mortgaged 
estate,  not  only  when  this  estate  has  descended  to  the  mortgagor's  heir  at 
law,(/7)  but  even  when  it  is  beneficially  devised  by  the  will.(^)     The 

f  round  of  this  distinction,  between  a  bond  and  mortgage  debt,  is,  that  a 
ond  is  not  a  lien  on  real  estate,  even  in  the  testator's  hands;  but  a  mort- 
?;age  is  a  lien  on  it  in  the  hands  of  the  testator,  and  of  either  his  heir  at 
aw  or  devisee,  (r) 

3.  The  general  principle  of  marshalling  assets  being,  that  when  two 
parties  have  claims  to  be  paid  out  of  assets,  and  for  payment  one  party 
r  *343  1  ^^"  resort  to  two  funds,  as  real  and  personal  *estate,  and  the 
t  ■*  other  party  but  to  one  fund,  as  the  personal  estate  only,  the 
former  party  is  not  permitted,  by  the  exercise  of  his  choice  over  the 
funds,  to  disappoint  the  payment  of  the  latter,(^)  this  principle  seems  to 
apply  (o  the  case  of  a  vendor  of  real  estate,  and  a  legatee,  when  the  ven- 
dor  has,  for  his  purchase  money,  a  lien  on  the  estate  sold  to  the  testator, 
by  whom  the  legacy  is  bequeathed;  and  the  inclination  of  lateauthori- 

(m)  Herne  v.  Mcyrick,  1  P.  W.  201,  202;  T.  Talb.  54 ;  Tipping  ▼.  Tipping,  1  P.  W. 

Tipping  ▼.  Tipping,  ib.  729 ;  Hanby  ▼.  Ro-  730 ;  and  Robinson  ▼.  Gee,  1  Vcs.  252. 
berti,  Arab.  127,  1  Dick.  104;   Forreirter  ▼.         (q)  Lutkins  ▼.  Leigh,  Cas.  T.  Talb.  SS; 

LordLeigh,Amb.  171, 174; Scott  ▼.Scott,!  Forrester  v.  Lord  Leigh,  Amb.  171,  174; 

Eden,  468,  Amb.  383;  Fenhoulhet  ▼.  Paaea-  Norris  ▼.  Norris,  2  Dick.  542;  Norman  ▼. 

▼ant,  1   Dick.  253.    See  alio  Bowaman  ▼.  Morreil,  4  Yes.  769 ;  Aldrich  ▼.  Cooper,  8 

Bee^e,  Prec  Ch.  577,aDdLacj  ▼.  Gardener,  Yes.  397. 
Banb.  137.  (r)  Cas.  T.  Talh.  54 ;  Amb.  174 

(n)  Herne  ▼.  Meyrick,   1  P.  W.   201 ;        ($)  Aldrich  ▼.  Cooper,  8  Yes.  388,  896, 

Scoti  ▼.  Scott,  1  Eden^  458.  897;  Trimmer  ▼.  Bayne,  9  Yes.  21 1 1  Lney 

(o)  1  Dick.  253.  t.  Gardener,  Bnnb.  137* 

ip)  Anon.,  2  Ch.  Cas.  4.    Sm  also  Cas. 
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ties  may  perhaps  be  stated  to  be,  that  if  a  vendor^  entitled  to  be  paid  out 
of  the  real  estate  sold,  and  also  out  of  the  purchaser's  personal  assets, 
takes  to  the  latter  fund  for  payment,  and  a  legacy  given  by  the  purchaser 
is  bequeathed  out  of  his  personal  estate  only,  a  Court  of  Equity  will,  if 
necessary,  marshal  the  assets,  and  pay  the  legatee  out  of  the  purchased 
estate,  in  the  hands  of  the  heir  at  law,  if  not  of  a  devisee,  of  the  pur- 
chaser.(/)  ^Yet  against  the  application  of  the  general  principle  to  this  case 
of  a  vendor  and  legatee,  there  is,  it  is  not  to  be  forgotten,  a  decision  by 
Lord  King,  in  Coppin  v.  Coppin,(t«)  and  the  opinion  of  Lord  Hardwicke, 
in  Pollexfen  v.  Moore,  (t?) 

4.  When  a  person  devises  real  estate,  in  trust  for  the  payment  of 
debts,  including  debts  by  simple  contract,  and,  by  the  will,  or  a  codi* 
cil,( ti;)  bequeaths  legacies,  specific  or  general,  and  the  personal  assets  are 
80  &r  exhausted  by  the  payment  of  either  specialty  or  simple  contract 
debts,  as  to  break  in  upon  the  legacies,  the  legatees  are  allowed  to  stand 
in  the  place  of  the  specialty  or  simple  contract  creditors,  and,  to  the 
amount  of  the  personalty  exhausted  by  the  debts,  to  receive  their  legacies 
out  of  the  estate  devised  for  the  payment  of  debts.(2r)  And  the  legatees 
are  entitled  to  be  so  paid,  when  the  real  estate  is  not  devised  in  trust  to 
pay  the  debts,  but  is  beneficially  devised,  and  is  only  charged  with  the 
payment  of  them.(y) 

*It  has  been  said  by  Lord  Hardwicke,  that,  when  a  person  ^  ^oaa  i 
bequeaths  a  legacy,  and  by  his  will  charges  his  debts  on  his  I-  ^ 

real  and  personal  estate,  the  rule  is  that  the  debts  shall  be  paid  out  of  the 
real  estate,  and  the  legatee  shall  come  on  the  personal;  and  that  a  Court 
of  Equity  will  marshal  the  assets,  not  by  way  of  standing  in  the  place 
of  creditors,  but  by  turning  the  debts  on  the  real  estate.  And  his  Lord* 
ship  adds,  that  there  is  no  rule  that,  where  real  and  personal  estates  are 
charged  with  the  payment  of  debts,  and  the  residue  of  the  personalty  is 
given  to  a  legatee  or  children,  the  Court  will  in  such  case  turn  the  charge 
on  the  real,  to  give  the  whole  personal  estate  to  the  legatee.(2r) 

5.  When,  of  legacies  bequeathed  by  a  will,  or  will  and  codicil,  some 
are  charged  on,  as  an  auxiliary  fund,  real  estate,  and  others  are  not 
charged  on  it,  and  the  personal  assets  are  not  sufficient  to  pay  all  the  le- 
gacies, a  Court  of  Equity  will  marshal  the  assets;  and  if  the  legacies 
chained  on  the  real  estate  are  paid  out  of  the  personalty,  will,  to  the 
amount  of  the  sum  so  taken  out  of  the  personal  estate,  pay  out  of  the 
real  estate  the  legacies  not  charged  on  it  (a)  In  several  cases  of  this 
kind,  tbe  legatees,  whose  legacies  were  not  charged  on  the  real  estate, 
have  been  held  entitled  to  be,  before  the  other  legatees,  paid  out  of  the 
personal  estate,  and  to  oblige  the  legatees,  whose  legacies  were  charged 
on  the  real  estate,  to  resort  to  this  estate  for  payment.  (6) 

(0  Afuten  ▼.  Hftliey,  6  Ym.  475 ;  Trim-  (y)  Hanby  ▼.  Roberto,  Amb.  129,  1  Dick, 

nar  ▼.  Bajne.  9  Yes.  311,  4  Run.  339,  a.;  106;  Foitor  v.  Cook,  3  Bro.  G.  C.  847; 

Macknth  ▼.  Symmont,  15  Yes.  338, 344, 346;  Bradford  v.  Foley,  and  Webster  v.  Aliop,  ib. 

Headlej  T.Readhead,Coop.  50;8elby  V.  8el-  851,  n.;  Norman  ▼.  Morrell,  4  Yes.  769; 

by,  4  Roes.  336.  See  Sa^.  Yend.  8c  P.  6t!i  Aldrich  v.  Cooper,  8  Yes.  897. 

ed.  531-.-637,  and  Coote  on  Mortg.254-— 259.  (z)  Arnold  ▼.  Chapman,  1  Yes.  1 10. 

(tt)  8eL  Ca.  Ch.  5d,  3  P.  W.  291,  dted  4  (a)  lianby  ▼.  Roberto,  Amb.  127;  Hamly 

Base.  888.  ▼.  Fisher,  S.  C,  1  Dick.  104 ;  Bligh  v.  Earl 

(v)  8  Adt.  273,  dtod  4  Ross.  838.  of  Damley,  2  P.  W.  619.  8ee  also  Ironmon- 

(v)  Norman  ▼.  Morrell,  4  Ves.  769.  ger  ▼.  Lassells,  1  West  Cas.  T.  Hardw.  148. 

(jr)  Hadawood  ▼.  Pope,  3  P.  W.  323.  (6)  Hyde  y.  Hyde,  8  Ch.  Rep.  155, 160 ; 
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In  Reynish  v.  Martin,  a  person  devised  all  her  real  estate,  subject  to 
such  charges  as  should  be  in  her  will  after  expressed.  On  a  condition 
precedent  of  marriage  with  consent,  she  bequeathed  a  legacy  to  A., 
which  legacy  was  not  limited  over  on  breach  of  the  condition;  and  the 
r  *345  1  ^^^^^"^  charged  all  her  real  estate  with  all  her  'debts  and 
t  -J  legacies.     A.  married  without  the  consent  required;   and 

Lord  Hardwicke  (and,  it  seems,  the  Master  of  the  Rolls  also)  was  of 
opinion,  that  the  legacy,  depending  on  a  condition  precedent^  never 
vested,  so  far  as  respects  the  real  estate;  but  the  lands  not  being  origi- 
nally charged,  but  only  liable  to  be  so  on  performance  of  the  condition, 
that  this  case  must  be  considered  as  a  mere  personal  legacy.  And  as  the 
testatrix's  personal  estate  might  be  exhausted  by  the  payment  of  debts 
and  other  legacies,  the  next  question,  his  Lordship  said,  was,  whether  the 
Court  could  not  marshal  the  assets  in  such  a  manner,  as  to  give  the  legatee 
a  remedy  out  of  the  real  estate.  And  as  the  real  estate  was  expressly 
charged  with  the  payment  of  all  debts  and  legacies,  and,  by  the  event 
which  had  happened,  the  legacy  to  A.  fell  out  to  be  a  charge  on  the  per- 
sonalty only,  Lord  Hardwicke  held,  that  the  legatee  ought  to  stand  in 
the  place  of  such  creditors  or  legatees,  as  had  received  a  satisfaction  out 
of  the  personal  assets;  and  he  said  that  to  order  it  so  was  the  constant 
rule  and  practice  of  the  Court.  His  Lordship  directed,  that  in  case  the 
personal  estate  should  be  exhausted  by  the  payment  of  debts,  or  other 
legacies,  the  plainti£f  (who  was  the  husband  and  personal  representative 
ot  the  legatee)  should  stand  in  the  place  of  such  creditors  and  legatees, 
and  receive  a  satisfaction  pro  tanto  out  of  the  real  estate.(c) 

6.  When  real  estate  is,  as  a  fund  auxiliary  to  the  personal  assets,  de« 
vised  in  trust  for,  or  charged  with,  the  payment  of  debts  and  legacies,  or 
legacies  only,  and  a  legacy  is  bequeathed  to  A.,  to  be  paid  at  the  age  of 
twenty-one,  and  A.  dies  before  that  time,  and  by  which  death  the  legacy 
becomes  not  payable  out  of  the  real  estate;  and  there  are  not  personal 
assets  sufficient  to  pay  all  the  debts  and  le^cies,  or,  as  the  case  may  be, 
legacies  only;  then  it  appears  a  Court  of  Equity  will  not  constme  the 
legacy  to  be  charged  on  the  personal  estate  only,  and  will  accordingly 
not  marshal  the  assets,  and  first  pay  A.'s  legacy  out  of  the  persooal 
estate,  and  by  this  means  cause  it  to  pass  to  A. 's  personal  representa- 
r  *q4R  1  ^'^^-(^)  *From  these  cases,  Reynish  v.  Martin,  which  has 
1-  ^  just  been  noticed,  seems  to  be  distinguishable  by  the  circum- 
stance, that,  in  the  latter  case,  the  legacy  was,  by  reason  of  the  failure  of 
the  condition  precedent  annexed  to  it,  construed  to  be  a  charge,  not  on 
real  estate,  but  on  the  testator^s  personalty  only. 

7.  In  this  place  is  to  be  considered  the  subject  of  marshalling  assets 
in  favour  of  a  bequest  to  charitable  uses:  1.  By  paying  debts  or  legacies 
out  of  real  estate;  and  2.  By  paying  them  out  of  leaseholds  for  years,  or 
mortgage-money,  or  certain  other  kinds  of  property. 

1.  The  statute  9  Geo.  II.,  c.  36,  enacts, 

*^^That  no  manors,  lands,  tenements,  rents,  advowsons,  or  other  here- 

Colchester  v.  Lord  Stamford,  2  Freem.  134 ;  (0  8  Atk.  380,  1  Wilf.  180,  cited  3  Yes. 

Grise  V.  Goodwin,  ib.  264;  Masters  ▼.  Mas-  188. 

ters,  1  P.  W.  431 ;  Bligh  ▼.  Earl  of  Daraley,  (</)  Prowse  ▼.  Abingdon,  1  Atk.  483,484, 

2  P.  W.  619;  Norman  ▼.  Monell,  4  Yes.  486,  1  West  Cas.  T.  Hardw.  812,  816 ;  Old 

769  ;  Bonner  ▼.  Bonner,  13  Yes.  879.     Se«  ▼.  Ord,  2  Dick.  439 ;  Pearoe  t.  Lomaa,  or 

Foy  ▼.  Foy,  1  Cox,  168.  Taylor,  8  Yes.  186. 
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ditamentfl,  corporeal  or  incorporeali  whatsoever)  nor  any  sum  or  sums  of 
money,  goods,  chattels,  stocks  in  the  public  funds,  sp^urities  for  money, 
or  any  other  personal  estate  whatsoever,  to  be  laid  out  or  disposed  of  in 
the  purchase  of  any  lands,  tenements,  or  hereditaments,  shall  be  given, 
granted,  aliened,  limited,  released,  transferred,  assigned,  or  appointed,  or 
any  ways  conveyed  or  settled  to  or  upon  any  person  or  persons,  bodies 
politic  or  corporate,  or  otherwise,  for  any  estate  or  interest  whatsoever, 
or  any  ways  charged  or  incumbered  by  any  person  or  persons  whatso- 
ever, in  trust,  or  for  the  benefit  of  any  charitable  uses  whatsoever;  unless 
such,  gift,  conveyance,  appointment,  or  settlement  of  any  such  lands,  te- 
nements, or  hereditaments,  sum  or  sums  of  money,  or  personal  estate 
(other  than  stocks  in  the  public  funds)  be  and  be  made  by  deed  indented, 
sealed,  and  delivered  in  the  presence  of  two  or  more  credible  witnesses, 
twelve  calendar  months  at  least  before  the  death  of  such  donor  or  grantor, 
{including  the  days  of  the  execution  and  death,)  and  be  enrolled  in  his 
Majesty's  High  Court  of  Chancery  within  six  calendar  months  next  after 
the  execution  thereof;  and  unless  such  stocks  be  transferred  in  the  public 
books,  usually  kept  for  the  transfer  of  stocks,  six  calendar  months  at  least 
before  the  death  of  such  donor  or  grantor  (including  the  days  of  the 
transfer  and  *death;)  and  unless  the  same  be  made  to  take  ef-  p  *q47  i 
feet  in  possession  for  the  charitable  use  intended,  immediately  ^  ^ 

from  the  making  thereof,  and  be  without  any  power  of  revocation,  re- 
servation, trust,  condition,  limitation,  clause,  or  agreement  whatsoever, 
for  the  benefit  of  the  donor  or  grantor,  or  of  any  person  or  persons 
claiming  under  him. 

<'  That  all  sifls,  grants,  conveyances,  appointments,  assurances,  trans- 
fen,  and  setUements  whatsoever,  of  any  lands,  tenements,  or  other 
hereditaments,  or  of  any  estate  or  interest  therein,  or  of  any  charge  or 
incumbrance  affecting,  or  to  affect,  any  lands,  tenements,  or  heredita- 
ments, or  of  any  stock,  money,  goods,  chattels,  or  other  personal  estate, 
or  securities  for  money,  to  be  laid  out  or  disposed  of  in  the  purchase  of 
soy  lands,  tenements,  or  hereditaments,  or  of  any  estate  or  interest 
therein,  or  of  any  charge,  or  incumbrance  affecting,  or  to  affect,  the  same, 
to  or  in  trust  for  any  charitable  uses  whatsoever,  which  shall  at  any  time 
from  and  after  the  24th  June,  1736,  be  made  in  any  other  manner  or 
form,  than  by  this  Act  is  directed  and  appointed^  shall  be  absolutely,  and 
to  all  intents  and  purposes,  null  and  void.'' 

A  legacy,  which  a  person  bequeaths  to  charitable  uses,  and  makes  pay- 
able out  of  his  personal  estate,  is  val  id.  {e)  But  a  legacy  given  to  charitable 
uses  is,  by  the  above  statute,  void,  if  made  payable  out  of  real  estate  only, 
freehold  or  copyhold ;(/)  as  if  it  is  charged  on  real  estate,(^)  or  is  charged 
on  it  by  a  will,  which  bequeaths  the  legacy  to  the  executors,  and  the 
residue  of  the  personal  estate  to  the  charity ,(A)  or  is  given  out  of  the 
produce  of  a  sale,  which  the  testator  directs  to  he  made  of  real  estate«(i) 
And  when  a  legacy  to  charitable  uses  is  bequeathed  out  of  personalty, 
and  out  of,  as  an  auxiliary  fund,  real  estate?  or  the  produce  of  real  estate 


(e)  SoiTMiby,  or  Soiteby,  ▼.  HoUins,  9        (g)  I  Yes.  110;  Amb.  34»  25. 
Mod.  6th  ad.  821, 2  Bam  B.  L.  Tkh  ed.  556,        (A)  Arnold  ▼.  Chapmao,  1  Ye*.  lOQ,  cited 
aadfltetodAmb.811.  17  Yes.  466. 

(/)  Arnold  ▼.  Cbapmui,  1  Yet.  108,  cited        (t)  Fatter  ▼.  Blagden,  AqIi.  704  \  HilK 
3  BmnL  A  Aid.  160.     See  elM  1  Yee.  226.    yard  ▼,  Taylor,  ib.  713, 
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directed  to  be  sold,  this  legacy  is  void,  so  far  as  it  is  given  out  of  the 
realty  .(j) 

r    •348    1      ^'^  bequest  of  a  residue  of  personal  estate  to  charitable 
t  -'  uses  is  valid. (^)     But  if  a  residue  is  made  to  consist  of  per- 

sonalty, and  also  of  the  produce  of  real  estate  directed  to  be  sold,  the 
bequest  is  void,  so  far  as  it  affects  this  produce.  (/)    Where  a  residue  of 
personal  estate  has  been  bequeathed  to  charitable  uses,  a  Court  of  Equity 
has  refused  to  marshal  real  and  personal  estate,  and,  by  throwing  debts^  or 
debts  and  legacies,  on  the  real  fund,  to  leave  the  personalty  clear  for  the 
charity,  in  instances  where  the  real  fund  was  real  estate  descended  to  the 
testator's  heir  at  law,  and  charged  by  the  will  with  debts,  or  debts  and  lega- 
cies; or  real  estate  devised  in  trust  for,  or  charged  with,  the  payment  of 
debts  and  legacies;  as, — in  Arnold  v.  Chapman,  where  a  testator  devised, 
<<  after  payment  of  debts  an4  legacies,  the  residue  and  remainder  of  all  his 
estate,  freehold,  copyhold,  leasehold,  plate,  ridgs,  stock,  &c.,  to  the  Gov- 
ernors of  the  Foundling  Hospital,  and  their  successors  for  ever:"(m)  in 
Mogg  V.  Hodges,  where  a  testatrix  <<  gave  all  her  real  estate  in  W.  and  M. 
to  her  executors,  in  trust,  at  the  end  of  five  years  after  her  decease,  to  sell 
the  same,  and  to  apply  the  money  arisine  from  such  sale,  and  the  rents 
in  the  meantime,  to  the  uses  in  the  will  mentioned;  and  subjected  her 
personal  estate  to  the  payment  of  her  debts  tfnd  legacies;  and,  after  some 
pecuniary  legacies,  declared  her  will,  that  all  the  residue  of  her  personal 
estate,  and  of  that  money  that  should  be  raised  by  sale  of  her  real, 
should  be  disposed  of  to  such  charitable  uses  as  her  executors  should 
think  fit,  desiring  them  to  have  regard  to  the  Infirmary  at  Bath,  for  the 
disposition  of  some  part  thereof:''(n)  in  Foster  v.  Blagden,  where  a 
testatrix  devised  her  real  and  personal  estate,  after  payment  of  her  debts, 
to  the  plaintiffs,  in  trust  to  dispose  thereof,  and  directed  of  this  trust 
money  500/.  to  be  paid  to  the  Corporation  of  the  Sons  of  the  Clergy, 
r    •349    1  ^^^  ^^®  residue  to  Christ's  HospitaL(o)    And  on  the  •au- 
*-  J  thority  of  Foster  v.  Blagden,  Lord  Bathurst,  in  Hillyard  v. 

Taylor,  reversed  a  decree  made  in  this  cause  by  Sir  T.  Clarke.(j9) 

But  formerly,  it  appears,  a  distinction  was  made  between  a  residue 
and  a  legacy.  For  when  a  person  bequeathed  a  legacy  out  of  personal 
estate  to  charitable  uses,  and  bequeathed  other  legacies  out  of  his  per- 
sonal estate,  and,  in  aid  of  the  personalty,  devised  real  estate  in  trust  for, 
or  charged -with,  the  payment  of  debts  and  legacies;  in  this  case,  there 
being  two  funds  applicable  to  pay  the  debts  and  legacie8,'&  Court  of  Eqiuty 
did  marshal  the  assets  in  favour  of  the  charity,  by  throwing  the  other 
legacies,(y)  or,  as  the  case  might  be,  both  debts  and  legacies,(r)  on  the 
real  estate.  On  more  than  one  occasion  Lord  Hardwicke  stated,  and  in 
this  doctrine  Lord  Northington,  it  should  seem,  coRcurred,(«)  that 
«  when  there  are  general  legacies,  and  the  testator  has  charged  his  real 
estate  with  the  payment  of  all  his  legacies,  if  the  personal  estate  is  not 

(j)  Attorney  General  ▼.  Lord  Weymonth,  (m)  1  Vea.  108. 

Amb.  20,  cited  1  Cox,  12 ;  Currie  v.  Pye,  (n)  I  Cox,  9,2  Vee.  62. 

17  Veg.  462.  (o)  Amb.  704,  ended.  Bloat,  n.  (2). 

(k)  Mogg  ▼.  Hodges,  1  Cox,  12,  13,  2  (p)  Amb.  713 ;  HUUard  ▼.  Taylor.  8.  C, 
Ves.  62 ;  Gtimmett  ▼.  Grimmett,  Amb.  210,    2  Dick.  476. 

1  Dick. 261.  (q)  Amb.  168, 217;  2  Eden,  211. 

(0  Mogg  ▼.  Hodgei,  1  Cox,  9,  2  Yet,  62;  (r)  Amb.  26. 

Attorney  General  ▼•  Lord  Weymouth,  Amb.  (t)  2  Eden,  211. 
20,  24,  26 ;  Foster  ▼.  Blagden,  Amb.  704. 
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soffieient  to  pty  the  whole,  the  Court  hm  mid  the  legacy  to  the  charity, 
ahould  be  paid  out  of  the  personal  estate,  and  the  rest  out  of  the  real 
estate,  that  the  will  of  the  testator  may  be  performed  in  toto.*\t)  And, 
accordingly,  Lord  Hardwicke,  by  a  decision,  turned  both  debts  and  le- 
gacies on  the  real  estate.(ti)  And  a  like  decision  Lord  Northington 
made  in  a  case,  where  he  <<  decreed  the  charity  legacies  to  stand  in  the 
place  of  the  specialty  creditors,  for  what  they  shoukl  exhaust  of  the  per- 
sonal estate. ''(v)  These  authorities  are,  however,  contradicted,  and 
must,  it  appears,  be  considered  to  be  overruled  by  some  later  decisions, 
in  which  this  doctrine  of  marshalling  assets,  by  paying  debts  or  legacies 
out  of  real  estate,  is  said  to  be  whoUy  exploded,  as  an  evasion  of  the  sta- 
tute.(tr) 

2.  A  bequest  to  charitable  uses  is  void  under  the  statute,  if  it  is  of  a 
leasehold  for  years,(a?)  bequeathed  either  specifically, (y)  *or  p  ^^cq  -r 
by  a  residuary  clause,  which  bequeaths  it  either  by  name,(jr)  I-  ^ 

or  under  a  general  description  of  the  testator's  personal  e8tate.(a)  A 
bequest  to  charitable  uses  is  also  void,  when  made  by  a  mortgagee  of  the 
mortgage  money,(6)  his  estate  being  in  fee,(c)  or  for  years.  ((/)  And  a 
bequest  to  charitable  uses  is  likewise  void,  when  made  of  several  other 
kinds  of  property  ;(e)  and  has  been  held  to  be  void  in  the  instances  of 
bonds  of  the  commissioners  of  a  tumpike,(/)  of  money  secured  by  a 
mortgage  of  turnpike  tolls,(j')  and  of  money  lent  on  the  security  of  poor 
rates  and  county  rates.  (A) 

In  Attorney  Oeneral  v.  Graves,  where  a  residue  of  personal  estate  was 
bequeathed  to  a  charity,  and  in  the  residue  a  leasehold  for  years  was  by 
name  included,  Lord  Hardwicke  decreed,  that  this  leasehold  was  to  be 
considered  as  part  of  the  personal  estate  undisposed  of,  and  that  the  same 
was,  in  the  first  place,  applicable  to  the  payment  of  the  testator's  debts 
and  funeral  expenses,  and  that  the  residue  of  such  leasehold  belonged  to 
the  testator's  next  of  kin.(t)  Also,  in  Attorney  General  v.  Tomkins, 
where  a  residue  of  personal  estate  was  bequeathed  to  a  charity,  and  under 
the  general  description  of  personal  estate  was  inchided  a  leasehold  for 
years.  Lord  Hardwicke  made  the  like  decision;  observing,  that  the  lease- 
hold shall  be  '<  first  applied  to  payment  of  the  debts  and  legacies,  as  a 
real  estate  descending  would  be  before  that  part  that  is  devised;"  and 

(<}  Amb.  158, 217.  (a)  Attorney  General  ▼.  Tomkins,   Amb. 

(tc)  Attorney  Oeneral,  or  Jamee,  ▼.  Lord    216,  2  Kenyon,  pt  2,  p,  129. 


(v)  Foy  ▼.  Foy,  1   Cox,  163 ;  Ridgee  ▼.  man,  ibid,  542;  Paice  ▼.  Archbishop  of  Can- 

M ornum,  ib.   180 1  Makeham  ▼.  Hooper,  4  terbnry,  14  Vee,  868  ;  Carrie  ▼.  Pye,  17  Yea. 

Bro.  C.  C.  153.         '  462;  Johnston  ▼.  Swann,  3  Madd.  457. 

(«)  Attorney  Oeneral  ▼.  Tybdall,  2  Eden,  (c)  Attorney  General  ▼.  Meyrick»  2  Yes. 

207,  Amb.  614;  Shanley  ▼.  Bdcer,  4  Yes.  44. 

732;  Paice  t.   Archbbhop  ^  CanteAary,  (<f)  Attorney  Oeneral  ▼.  Caldwell,  AmK 

14  Yes.  368 ;  Carrie  ▼.  Pye,  17  Yes.  462 ;  685. 

Johnston  ▼.  Swina,  3  Madd.  457.  («)  Howse  ▼.  Chapman,  4  Yes.  642. 

(v)  Negoe  ▼.  Coidler,  Amb.  ad.  Blunt,  (/)  Howse  t.  Chapman,  4  Yes.  542. 

367,  A  368,  n.  (2,)  1  Dick.  326.  (g)  Knapp  ▼.  Williams,  4  Yes.  430.  See 

(z)  Attorney  General  ▼.  GrtTes,  Amb.  also  10  Yes.  44. 

ed.  Blunt,  155,  and  158,  n.(3)  (A)  Finch  ▼.  Squire,  10  Yes.  41. 

(t)  Amb.od.  Blunt,  155,  and  158,  n.  (3.) 
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decreeing  that  the  leasehold  ought  to  be  considered  as  personal  estate  un* 
r  •S'%1  1  <li'P<)sed  of,  *and  to  be  first  applied  towards  payment  of  the 
I-  -J  testator's  debts,  funeral  expenses,  and  pecuniary  legacies. (j) 

A  like  decision  was  made  by  Sir  Thomas  Clarke,  in  Negus  v.  Coulter;(Ar) 
and,  where  a  testatrix  bequeathed  all  her  leasehold  estates  to  charitable 
uses,  and  gave  the  residue  of  her  estate  to  the  same  uses,  **  to  such  uses, 
intents,  and  purposes,  as  aforesaid,"  by  Sir  Thomaa  Clarke,  in  Attorney 
Greneral  t.  Tynclall;(/)  and,  where  a  mortgage  passed  by  a  residuary  be- 
quest in  the  will  of  the  mortgagee,  by  Sir  Thomas  Sewell,  in  Attorney 
(jreneral  v.  Ca1dwell,(m)  and  Attorney  General  v.  Martin. (n) 

This  doctrine,  however,  of  marshalling  assets,  in  the  case  of  leasehold, 
for  years,  or  mortgage  money,  bequeathed  to  a  charity,  appears  to  be 
overruled  by  several  later  decisions.  It  was,  perhaps,  first  shaken  by 
Lord  Northington's  opinion,  expressed  in  Attorney  General  v.  Tyndall, 
where  his  Lordship  reversed  the  decree  of  Sir  Thomas  Clarke;  although 
there,  it  is  observable,  the  reversal  did  not  take  place  on  the  point  of  mar* 
shalling  only;-  for  Lord  Northington  decided,  not  only  that  the  specific 
bequest  of  the  leasehold  for  years  was  void,  but  that  the  bequest  of  the 
residue  was  itself  likewise  void;(o)  and  consequently  there  was,  under 
these  circumstances,  no  room  left  for  marshalling.  Lord  Hardwicke's 
principles  of  marshalling,  in  the  case  of  leaseholds  for  years,  or  mort- 
gage money,  bequeathed  to  a  charity,  seem  to  have  been,  that  the  property 
was  undisposed  of,  and  belonged  to  the  testator's  next  of  kin;  and,  as  as- 
sets applicable  to  the  payment  of  debts  and  legacies,  resembled  land  de- 
scended to  a  testator's  heir  at  law,  and  which  land  Lord  Hardwicke  took, 
in  Galton  v.  Hancock, (/?)  to  pay  a  debt  secured  by  mortgage  of  lands 
devised.(9)  It  may  be  doubted  if  these  principles  occurred  to  Lord 
Northington,  in  Attorney  General  v.  Tyndal,  where  his  Lordship  said 
r  *S'2  1  ^^^  ^^^  understand  the  marshalling  of  one  *fund.(r)  It  is 
I-  ^  ^  clear  that  Lord  Hardwicke  saw  two  funds;  namely,  the  pro- 
perty undisposed  of,  and  the  residue.(^) 

Sir  T.  Se well's  decree  in  Attorney  General  v.  Martin  was,  it  appears, 
reversed  by  Lord  ThurIow.(/)  And  the  Court  has  refused  to  marshal 
assets  in  Waller  v.  Childs,  where  a  person  devised  all  his  real  and  per- 
sonal estate  to  trustees,  upon  trust  to  sell  and  pay  debts  and  legacies, 
and  to  place  out  the  surplus  money  at  interest,  and  disposed  of  this  sur- 
plus to  charitable  uses;  in  which  case  part  of  the  personal  estate  consisted 
of  leaseholds  for  years:(u)  and  in  Attorney  General  v.  Hurst,  or  Earl 
of  Winchelsea,  where  a  residue  of  personal  estate  was  bequeathed  to 
charitable  uses,  and  part  of  such  residue  consisted  of  mortgages. (v)  Iq 
Attorney  General  v.  Earl  of  Winchelsea,  Sir  R.  P.  Arden,  by  whom  the 
decision  was  made,  <<  conceived  this  case  to  stand  upon  the  same  ground, 
as  if  the  testator  had  specifically  bequeathed  his  mortgage  to  one  person^ 

(j)  Amb.  ed.  Blant,  216,  and  218,  n.        (p)  2  Atk.430. 
(6,)  cited  1  Dick.  827.  (9)  Arab.  217,  218. 

(k)  1  Dick.  326,  Amb.  ed.  Blnnt,  367,         (r)  2  Eden,  311. 
and  368, n.  (2.)  (t)  Amb.  217,  218.    See  aleo  the  decfw 

(/}  2  Eden,  207,  Amb.  614.  in  Attorney  General  t.  Gravee,  Amb.  ad. 

(m)  Amb.  ed.  Slant,  636,  and  636,  n.    Blnnt^  157,  n.  (3.) 
(5.)  (I)  3  Bra.  C.  C.  378. 

(n)  SUted  3  Bro.  C.  C.  377.  («)  Amb.  624. 

(0)  2  Eden,  207,  Amb.  614.  («)  2  Coz,  864^  3  Bio.  C.  C.  378» 
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«id  the  other  part  of  his  personal  estate  to  another.  In  such  a  case  they 
should  contribute  to  the  payment  of  the  debts  and  legacies^  rateably  ac^ 
eording  to  the  amount  of  what  they  took.  The  next  of  kin,  in  this  case, 
he  considered  as  if  he  had  been  a  legatee  of  the  mortgages;  and  therefore 
decreed  that  the'payment  of  the  debts  and  legacies  should  be  made  out  of 
the  mortgages,  and  out  of  the  rest  of  the  personal  estate,  rateably  accord- 
ing to  the  amount  of  each  of  them  respectively.  "(t£;)  It  was  in  form  de- 
dared,  that  the  debts,  legacies,  and  costs  of  suit,  ought  to  be  paid  out  of 
the  testator's  general  personal  estate,  and  out  of  the  monies  secured  upon 
mortgage,  or  other  real  securities,  pro  raid;  that  the  surplus  of  the  pcr- 
0onai  estate,  exclusive  of  such  part  thereof  as  shall  appear  to  have  been 
seeured  by  mortgage  (after  bearing  the  proportion  of  the  testator's  debts, 
&c.,)  be  applied  for  the  several  charitable  purposes  mentioned  in  the  will; 
and  that  one  moiety  of  so  much  of  the  personal  estate  as  shall  have  ari- 
sen from  mortgages,  or  any  other  real  •securities,  (after  pay*  p  ^g^a  1 
ment  of  debts,)  doth  belong  to  R.  D. ;  one  of  the  next  of  * 
kin,  and  the  other  moiety  to  E.  C,  as  the  representative  of  the  other  next 
of  kin.  (a?)  This  apportionment  of  the  charges  between  the  different 
funds  has  been  followed  in  other  decisions.(y) 

The  conclusion  that  must  be  drawn  from  the  modem  authorities  on 
marshalling  assets  for  a  charity,  either  by  paying  debts  or  legacies  out  of 
real  estate,  or  by  paying  them  out  of  leaseholds  for  years,  or  mortgage 
money,  or  certain  other  kinds  of  property,  appears  to  be,  tfiat  a  Court  of 
Equity,  in  general  cases,  certainly  will  not,  and  probably  in  no  case  will, 
marshal  assets  in  favour  of  either  a  residue  or  legacy  bequeathed  to  char- 
itable uses.  (;r)  Sir  Lloyd  Kenyon,  in  Ridges  v.  Morrison,  said,  that 
"  whatever  difference  of  opinion  there  might  have  formerly  been  upon 
the  subject,  he  considered  it  to  have  been  the  esUblished  law  of  the  Court, 
from  Lord  Northington's  time,  not  to  marshal  or  arrange  assets  in  favour 
of  a  charity,  "(a)  And  in  Makeham  v.  Hooper,  it  was,  to  the  like  ef- 
fect, said  by  Lord  Commissioner  Ashhorst,  that  "  he  thought  they  were 
bound  by  the  recent  cases,  with  respect  to  the  question  of  marshalling; 
that  it  did  not  appear  what  was  the  reason  of  the  turn  in  the  caa«s,  but  as 
the  decisions  had  taken  that  course,  they  could  not  alter  them."{A) 


SECTION  IV. 

OP  MASSHALLING  ASSETS  FOR  A  WIDOW,  IN  RESPECT  OP  HER  PARA- 
PHERNALIA. 

AjrrxR  the  death  of  a  husband,  his  creditors  cannot  take,  in  satisfac- 
tion of  their  debts,  his  widow's  necessary  apparel,  (c)    But,  with  this 

Cwl   3  Bro.  C.  C.  ed.  Belt,  880,  n.  (3.)  {*)  Middleton  ▼.  Spicer^  1  Bro.   C.  C. 

(jc)  3  Bro.  C.  C.  ed.  Belt,  380,  881,  «  201 ;  Ridges  t.  Morrwon,  1  Cox,  180. 

Cor,  366.  (a)  1  Cox,  181. 

.   (v)  HowM  T.   Chtpman,  4  Ve^  642;  (b)  4  Bro.  C.  C.  166. 

Paiee  ▼.  Arohbuhop  of  Canterlmry.  14  Vef.  (c)  Noy'e  Max.  ch.  49 ;  2  Bl.  Com.  486 ; 

364,  372 ;  Coitis  t.  Hatton,  lb.  637.  2  Yea.  7. 
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r  *3'i4  1  exeeptioD,  a  widow's  paraphernalia  are,  as  before  *it  has  been 
^  ^  seen,(cO  subject  to  the  payment  of  her  husband's  debtS)(e)  as 

by  recognizance, (y^  specialty,  (^)  or  simple  contract.  (A)  Yet,  topre«» 
serve  paraphernalia  tor  a  widow,  and  to  empower  her  to  retain  them,  or, 
if  they  have  already  been  taken  by  her  husband's  creditors,  to  compen- 
sate the  widow  for  the  loss  of  them,  a  Court  of  Equity  will  marshal  the 
husband's  assets. (i)  Where  they  had  not  been  taken  by  the  creditors,  a 
Court  of  Equity  has  preserved  for  the  widow  her  paraphernalia,  by  turn- 
ing a  creditor  by  covenant  on  real  assets  descended  to  the  husband's  heir 
at  law;(^')  and  a  creditor  by  recognizance  on  real  estate  devised  by  the 
husband ;(A;)  and,  in  other  instances,  by  turning  creditors  on  the  real  es- 
tate, where  the  husband  by  his  will  subjected  his  real  and  personal  es- 
tate to  the  payment  of  his  debts, (/)  and,  in  another  case,  where  he  by  his 
will  empowered  his  wife  (whom  he  made  executrix)  to  raise,  by  mort- 
gage of  a  particular  real  estate,  a  sufficient  sum  of  money  for  payment  of 
his  debts,  in  aid  of  his  personal  estate,  and  bequeathed  to  his  wife  the 
use  of  her  jewels  for  her  life.(m) 

When  creditors  have  already  taken  paraphernalia  in  satisfaction  of  their 
debts,  a  Court  of  Equity  will  compensate  the  widow  for  this  loss,  in  in- 
stances where  the  personal  estate  has  been  exhausted  by  specialty  credi- 
tors, by  decreeing  her  to  stand  in  their  place,  and,  to  the  value  of  the 
paraphernalia  taken,(n)  to  receive  satisfaction  out  of  the  real  estate  de- 
scended to  tlie  husband's  heir  at  law,(o)  and  perhaps,  also,  but  this  point 
r  *335  1  ^^  ^^^  *{ree  from  doubt,  out  of  real  estate  devised  by  the  hus- 
'-  -'  band,  and  which  he  has  not  by  the  will  devised  in  trust  for, 

or  charged  with,  the  payment  of  his  debia,(p)  And  in  instances  where 
the  personal  estate  has  been  exhausted  by  either  specialty  or  simple  con- 
tract creditors,  the  Court  will  decree  the  widow  to  stand  in  their  place, 
and  to  receive  satisfaction  for  her  paraphernalia  out  of  real  estate,  devised 
by  the  husband  in  trust  for  the  payment  of  his  debts,(7)  or  by  his  will 
charged  with  the  payment  of  them.(r) 

(d)  Chapter  X.  676;  Boyntan  ▼.  Boyntan,  8.  C,  1   Coz, 

(e)  TisconntoM  Bindon'f  cam,  Mo.  213,  106.  See  Parker  t.  Harvey,  11  Yin.  Abr. 
816  ;  Stubbe  ▼.  Stubbe,  Gas.  T.  Finch,  415 ;  181, 8  Eq.  Cas.  Abr.  627,  4  Bro.  P.  C.  ed. 
Wilaon  t.  Pack,  Prec  Ch.  295;  Burton  t.  Toml.  604. 

Pierpoint,  8  P.  W.  78 ;  Nicholas  ▼.  Booth-  (n)  8  Atk.  79 ;  8  Atk.  438. 

well,  Moa.    177;  Ridoat  ▼.  Earl  of  Ply*  (o)  Probert  ▼.  CU£Ebid,  1  Wett  Caa.  T. 

mouth,  8  Atk.    104 ;  Lord  Townahend  t.  Hardw.  638, 8  P.  W.  5th  ed.  544,  n.,  Amb. 

Windham,  8  Yea.  1,  7.  6;  Probert  ▼.  Morgan  and  Cliffiird,  8.  C^  1 

(/)  I'ynt  ▼•  Tynt,  8  P.  W.  548.  Atk.  440  ;  Snelaon  ▼.  Corbet,  3  Atk.  369. 

(i)  Tipping  T.  Tipping,  1   P.  W.   789 ;  On  a  widow's  title  to  aatiafaction  for  panm. 

Snelaon  ▼.  Corbet,  3  Atk.  869.  phemalia  out  of  assets  fallen  in  after  tha 

(A)  Willson  ▼.  Pack,  Prec  Oh.  895 ;  8nel-  paraphernalia  have  been  applied  to  pay  debta, 

•on  T.  Corbet,  8  Atk.  369.  aee  Barton  ▼.  Pierpoint,  8  W.  78. 

(0  Northey  y.  Northey,  8  Aik.  78,  79 ;  ( />)  Tynt  ▼.  Tynt.  8  P.  W.  548 ;  Probert 

Aldrich  ▼.  Cooper,  8  Yes.  397.  ▼.  Clifford,  above;   Ridoat  t.  Earl  of  Plj- 

U)  "Tipping  y.  Tipping,  1  P.  W.  789.  mouth,  8  Atk.   104 ;  Aldrich  ▼.   Cooper,   8 

ik)  Tynt  ▼.  Tynt,  8  P.  W.  548.  Yea.  397. 

(/)  Bingham  ▼.  Erneley,  8  Eq.  Caa.  Abr.  (q)  lacledon  ▼.  Northcote,  S  Atk.  490, 

360,  in  marg.  438. 

(m)  Boynton  t.  Parkhant,  1  Bro.  C.  C.  (r)  3  Atk.  438. 
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•CHAPTER  XXIX.  [    •356    ] 

OF  EXONERATION  OF  REAL  ESTATE. 

Sect.  I.  Of  Exoneration  qf  Land  Mortgaged. 

II.  0/  Exoneration  of  Land  charged^  where  the  Principle, 
on  which  mortgaged  Land  is  exonerated,  €u  inapplica" 
bk. 

III.  Of  Exoneration  of  Land  devised,  charged  with  Debts  or 

Legacies;  where  the  Devisee  gives  a  Bond,  or  Fromis- 
sort/  Note,  to  pay  a  Debt  or  Legacy  charged. 

IV.  Of  Exoneration  qf  Land  descended;  where  a  Bond  Debt 

is  paid  by  the  Heir. 


SECTION  I. 

OF  EXONERATION  OF  I.AND  MOET0A6E]>. 

I.  Of  Exoneration.out  of  the  Jissets  of  the  original  Mortgagor. — 
2.  Of  Exoneration  out  of  the  Jissets  of  the  Heir  at  Law,  or  De^ 
visee,  of  the  original  Mortgagor. — 3.  Of  Exoneration  out  of  the 
Jissets  of  a  Purchaser  of  the  mortgaged  Land, — 4.  Of  Exonera^ 
tion  out  of  the  .Assets  of  one,  whose  Covenant  to  pay  the  Mortgage 
Money  is  a  Surety  only  for  the  Land. — 5.  Of  Exoneration  out  of 
the  Assets  of  a  Husband,  who  has  mortgaged  his  Wife^s  Estate.--^ 
6.  Of  the  Title  of  a  Devisee  of  Mortgaged  Land  to  Exoneration 
out  of  Freehold  Land  descended,  or  Land  devised,  in  trust  for,  or 
charged  with,  the  payment  of  Debts. — 7.  Of  the  Title  of  a  Devisee 
of  mortgaged  Land  to  contribution  from  other  Land  devised. — 
8.  Of  the  Title  of  an  Heir  at  Law  of  mortgaged  Land  to  ex- 
oneration out  of  Real  Estate,  charged  by  the  Ancestor's  fVillwith 
the  payment  of  Debts. — 9.  Miscellaneous  Points  of  the  General 
Subject  of  Exoneration  of  mortgaged  Land. 

•l.  On  a  loan  of  money  on  mortgage,  the  mortgagor  con-  ^    <j„--    , 
tracts  a  debt;  by  specialty,  if  the  mortgagor  enters  into  a  I-  ^ 

bond,  or  covenant,  to  pay  the  money,  and  by  simple  contract,  if  there 
is  no  such  bond  or  covenant.(a)  The  mortgage  creates  a  debt,  and,  in 
a  Coart  of  Equity,  the  land  mortgaged  is  a  pledse  only  for  the  money 
borrowed,  {b)  And  because  the  loan  creates  a  debt,  and  the  land  mort- 
gaged is  a  pledge  only,  the  mortgagee  is,  in  equity,  entitled  to  be  paid 
the  debt  out  of  the  personal  assets  of  the  mortgagor,  althougli  the  latter 
has  not  entered  into  a  bond  or  covenant  for  the  payment  of  it.(c)     And 

(a)  WmriDg  ▼.  Ward,  7  Vat.  336 ;  Aldrieh  (c)  Cope  ▼.  Cope,  2  8tlk.  440;  Lloyd  ▼. 

▼.  Cooper,  8  Vei.  394 ;  Ex  parte  Earl  Digbj*  Thunby,  9  Mod.  6th  ed.  463,  and  stated  from 

J«eols  S39.                                                §  M8.  3  Craise  Dig.  Sd  od.  163 ;  Waring  ▼. 

(6)  Bartholomew  ▼.  May,   i  Atk.  467 ;  Ward,  7  Yea.  336. 
WaoDg  ▼.  Ward,  7  Yea.  386. 
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for  the  same  reasons^  because  the  loan  creates  a  debt,  and  the  land  is  a 
pledge  on\y,{d)  if  a  mortgage  of  land  of  inheritance  is  made,  and  the 
mortgagor  also  gives  a  bond  or  covenant  to  pay  the  money  borrowed,  and 
the  land  descends  to  his  eldest  son,  or  other  immediate  heir  at  law,  such 
heir  is  entitled  to  have  the  ro<Nrtgaged  land  exon^*ated,  by  payment  of 
the  debt  out  of  the  mortgagor's  personal  assets. (e)  And,  contrary  to  an 
old  decision, (/)  a  devisee  of  such  mortgagor  is  now  held  to  be  entitled 
to  the  same  benefit.  (^}  And  when  there  is  no  bond  or  covenant  to  pay 
the  mortgage  money,  and  the  debt  is  a  simple  contract  debt,  in  this  case 
r  •a<)8  1  ^^^  ^^^  money  *is,  for  the  benefit  of  a  devisee,(A)  or  heir  at 
L  ^  law,  payable  out  of  the  mortgagor's  personal  asset8.(f ) 

But  it  is  observable,  that  against  this  exoneration  of  the  real  estate  by 
payment  of  a  mortgage  debt  out  of  the  mortgagor's  personal  assets,  a 
Court  of  Equity  will  protect  the  other  creditors  of  the  mortgagor;(j)  a 
legatee,  to  whom  a  specific  legacy  is  bequeathed  by  the  mortgagor;  and 
(a  point  which,  at  a  distinct  period,  was  <<  not  yet  settled,")(Ar}  a  legatee, 
to  whom  a  general  legacy  of  part  of  his  personal  estate  is  bequeathed  by 
him;(/)  and,  farther,  the  mortgagor's  widow's  paraphernalia .(m) 

But  such  exoneration  is  allowed,  although  it  may  wholly  defeat  the 
claims  of  the  next  of  kin  of  the  mortgagor  on  his  intestacy,fn)  or  the 
customary  or  orphanage  part  by  the  custom  of  London  ;(o}  ana,  perhaps 
it  may  be  stated,  notwithstanding  it  may  partly  defeat  a  legacy  of  all  the 
mortgagor's  personal  estate,  in  a  case  where  it  does  not  appear  to  be  the 
testator's  intention  to  bequeath  this  legacy  8pecifically.(/7}    And  the 

(J)  1  Akk.  487;  7  Tes.  336.  106 ;  Bakh  ▼.  Hybam,  2  P.  W.  456  ;  Mey- 

(e)  Cope  ▼.  Cope,  3  Salk.  449;  Cornish  nell  ▼.  Howard,  Free.  Ch.  61;  Earl  of  Tan- 

T.  Mew,  1  Ch.  Cas.  271 ;  Anon.  2  Ch.  Cas.  kenrille  ▼.  Fawceit,  1  Cox,  299 ;  Waring  ▼. 

4;    Poplej  ▼.  Popley,  ib.  84;   White  v.  Ward,  7  Yea.  336. 

White,  2  Vern.  43,  and  3d  ed.  44,  n.  (2)  ;         (j)  Anon.  2  Ch.  Caa.  4 ;  Rider  t.  Wi^er, 

Wood  ▼.  Fenwick,  1  £q.  Caa.  Abr.  270;  2  P.  W.  335;  Bartholomew  y.  May,  1  AUc 

Evlyn   ▼.   Bvlyn,  Sel.  Ca.  Ch.  80;  Fox  v.  487;  Robinson  ▼.  Gee,  I  Yea.  252  ;  Twed- 

Fox,  1  West  Cas.  T.  Hardw.  162,  1  Atk.  dell  ▼.  Tweddell,  2  Bro.  C.  C.  107 ;  Hamil- 

463 ;  Hill  ▼.  Bishop  of  London,  1  Atk.  621 ;  ton  ▼.  Worley,  2  Yes.  jnn.  65,  4  Bro.  C.C. 

Galton  ▼.  Hancock,  2  Atk.  435 ;  Waring  ▼.  204. 

Ward,  7  Yes.  336 ;  Noel  ▼.  Lord  Henley,        (it)  White  ▼.  White,  2  Yem.  43. 
Ban.  329.    See  also  Hardr.  512,  and  Lucey        (/)  Cope  v.  Cope,  2  Salk.  449;  Rider  ▼. 

T.  Bromley,  Fitzg.  41.  Wager,  2  P.  W.  335 ;  Tweddell  ▼.  TweddeU, 

(/)  Cornish  ▼.  Mew,  1  Ch.  Caa.  271,  cited  2  Bro.  C.  C.   107 ;  Earl  of  Tankerrille  y. 

2  Atk.  436.     See  also  Lovel  y.  Lancaster,  2  Fawcett,  I  Cox,  237,  2  Bro.  C.  C.  57;  Ham- 
Yem.  183,  dted  1  Atk.  487.  ilton  y.  Worley,  2  Yes.  jon.  65,  4  Bro.  C.C. 

(^)  Pockley  y.  Pockley,  1  Yem.  36  ;  Pop-  204. 
ley  Y.  Popley,  S.  C,  2  Ch.  Cas.  84 ;  Star-        (m)  Tipping  y.  Tipping,  1  P.  W.  729  ; 

ling  Y.  Drapers'  Company,  Cas.  T.  Finch,  Pockering  y.  Johnson,  ib.  731,  n. 
401;  Johnson  y.  Milksopp,  2  Yem.  1L2;         (n)  Rider  y.  Wftger,  2  P.  W.  335;  Hale 

Anon.  2  Freem.  204,  Ca.  278  b.;  EYlyn  y.  y.  Cox,  3  Bro.  C.  C.  322 ;  Waring  y.  Ward, 

XYlyn,   Sel.  Ca.  Ch.  80 ;  Parsons  y.  Free-  5  Yes.  670. 

man,  Amb.  115;   Bartholomew  y.  May,  1         (o)  Rider  t.  Wager,  2  P.  W.  335;  and 

Atk.  487,  1  West  Cas.  T.  Hardw.  255;  Gal-  Ball  y.  Ball,  ib.  5th  ed.  n.  (a).    See  tikm> 

ton  Y.  Hancock,  2  Atk.  424,426, 437;  Philips  Pockley  y.  Pockley,  1  Yem.  36,  Poplej  ▼. 

Y.  Philips,  2  Bro.  C.  C.  273 ;  Hale  y.  Cox,  Popley,  S.  C,  2  Ch.  Caa.  84,  on  the  widow's 

3  Bro.  C.  C.  322 ;  Astley  y.  Earl  of  Tanker-  customary  moiety  in  the  province  of  York. 
Yille,  8  Bro.  C.  C.  545 ;  Noel  y.  Lord  Hen-        (p)  See,  neYertheless,  Bishop  y.  Shaim  % 
ley,  Dan.  329,  836.  Freem.  276,  dted  ib.  278 ;  in  which  ceee, 

(A)  King  Y.  King,  3  P.  W.  358.  however,  from  the  report  of  it  in  2  Vem. 

(t)  Cope  Y.  Cope,  2  Salk.  449 ;  Howell  y.  ^69,  the  bequest  appears  to  have  been,  after 

Price,  1  P.  W.  291,  2  Yem.  701,  and  8d  ed.  legacies  bequeathed,  of  the  lesidoe  of   the 

n.  (4),  Prec  Ch.  423,  477,  Gilb«  £q.  Rep.  testator's  personal  eatate.    See  Howe  t.  B«rl 
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same  exoneration  is  allowed,  although  contrary,  it  should  seem,  to  a  for- 
mer deciaion,(^)  notwithstanding  it  may  wholly  defeat  a  residuary  be- 
quest in  the  mortgagor's  wi]l.(r) 

•When  the  mortgage  debt  has  been  paid  out  of  the  per-  p  ^^-g  ^ 
aonal  assets,  equity  will,  if  necessary,  aid  the  other  creditors  L  ^  -I 
of  the  mortgagor,(^)  and  also  the  legatees,  general  or  specific,  in  his 
willy(^)  by  marshalling  the  mortgagor's  assets,  and  throwing  those  debts 
or  legacies  on  the  real  estate,  which,  to  the  benefit  or  either  heir  at 
law,(ti)  or  devisee,(t;)  has  been  exonerated  out  of  the  personal  estate. 

And  where  the  mortgage  debt  bad  not  yet  been  paid  out  of  the  personal 
assets,  equity  has,  in  the  case  of  a  specific  lesacy,  aided  the  legatee,  by 
decreeing  the  legacy  to  go  to  him,  and  the  heir  at  law  to  take  the  land, 
burthened  with  the  debt  charged  on  it{w) 

The  heir  of  an  original  mortgagor,  or  a  person  who  himself  has  made 
the  mortgage,  has,  however,  in  some  cases,  and  in  two  instances  where 
the  mortgage  was  made  to  pay  the  debts  of  a  previous  owner  of  the 
estate,  been  held  not  to  be  entitled  to  have  the  mortgaged  land  exoner- 
ated out  of  bis  ancestor's  personal  assets;  the  intent  of  the  mortgagor 
being  plain,  to  make  the  land  the  first  fund  for  the  payment  of  the  mo- 
ney.(a:) 

And  it  appears  to  be  clear  that,  on  a  devise  by  a  mortgagor,  he  may,  if 
he  pleases,  subject  the  land  to  discharge  the  incumbrance  on  it;  and, 
exeept  as  against  the  mortgagee,  exempt  by  this  means  his  personal  estate, 
and  consequently  a  residuary  legatee  in  the  will,  or,  if  such  personal 
estate  is  there  undisposed  of,  the  testator's  next  of  kin,  from  the  payment 
of  the  mortgage  debt.(y)  On  a  devise,  however,  of  land,  ^'subject  to  the 
ineumbrances  that  *are  or  shall  be  upon  it,"  or  "  subject  to  ^  ^^^^  , 
a  mortgage  of  1000/.  and  interest  to  A.,"-*-the8e  terms  only  I*  -' 

will  not,  it  seems,  be  sufficient  to  burthen  the  land  with  a  mortgage  debt 
on  it,  and  exempt  the  testator's  personal  assets  from  the  payment  of  the 
mortgage;  such  terms  expressing  no  more  than  what  is  implied  on  a  de* 
vise  of  mortgaged  land,  (z) 

2,  From  the  principle  that  a  loan  creates  a  debt,  and  the  land  is  a 

of  Bartmontfa;  7  Vet.   137,  and  Lncey  ▼.  (u)  Anon.  2  Ch.  Cm.  4 ;  Lutkins  ▼.  Leigh, 

Bromley,  Fitzg.  41.  Cas.  T.  Talb.  54. 

Ig)  BUhop  ▼.  Sharis  3  Yem.  469,  2  (v)  Luttins  t.  Leigh,  Cm.  T.  Talb.  68. 

Fraem.  276,  cited  2  Freem.  278.  (w)  Oneal  v.  Mead,  1  P.  W.  698.    See 

(r)  Hawes  ▼.  Warner,  3  Ch.  Rep.  206,  2  also  £arl  of  Tankenrille  v.  Fawcett,  1  Cox, 

Vera.  477,  2  Freem.  277,  3  Bro.  P.  C.  ed.  237,  2  Bro.  O.  C.  57. 

Toinl.21 ;  Anon.  2  Freem.  204,  Ca.  278  b.;  (x)  Hamilton  ▼.  Worley,  2  Ves.  jon.  62, 

Whiter.  White,  2  Vera.  48 ;  Moore  y.  Earl  4  Bro.  C.  C.  199;  Earl  of  Tankerville  v. 

of  Meath,  cited  2  Vera.  470;  Rider  V.  Wager,  Fawcett,  1  Cox,  237,  2   Bro.  C.  C.  57; 

8  P.  W.  335;  Robinaon  ▼.  Gee,  1  Yes.  252;  Perkyns  v.  Bayntnn,  2  P.  W.  6th  ed.  664,  n. 

ToL  r.  Fox,  1  Weet  Caa.  T.  Hard w.  162;  See  also  Hancox  t.  Abbey,  11  Ves.  189. 

Philips  T.  Philipe,  2  Bio.  C.  C.  273 ;  Ham-  (y)  Milnee  y.  Slater,  8  Vea.  295,  305. 

iHon  ▼.  Worley,  2  Ves.  jan.  65,  4  Bro.  C.  (z)  Serle  ▼.  St  Eloy,  2  P.  W.  386,  and 

C.  204.  6th  ed.  n.  (1),  cited  2  Atk.  437,  and  1  Bro. 

(«)  Robinson ▼.  Gee,  1  Ves.  262.  C.  C.  461 ;  AsUey  ▼.  Earl  of  Tankerville,  3 

(«}  Anon.  2  Ch.  Cas.  4 ;  Lntkins  v.  Leigh,  Bro.  C.  C.  646, 1  Cox,  82.  See  Bake  of  An- 

Caa.  T.  Talb.  63 ;  Tipping  ▼.  Tipping,  1  P.  caster  ▼.  Mayer,  I  Bro.  C.C.  454;  and,  farther, 

W.  729,  730;  Robinson  ▼.  Gee,  1  Ves.  252;  on  a  devise,  "  sabject  to  incumbrances,"  Earl 

Foneater  ▼•  Lord  Leigh,  Amb.  171,  174;  of  Kinnoul  v.  Money,  3  Swanst.  202,  n.,  and 

Noma  V.  Norris,  3  Dick.  642 ;  Norman  v.  Baraewell  v.  Lord  Cawdor,  3  Madd.  463. 
Morrell,  4  Ves.  769;  Aldrich  v.  Cooper,  8 
Yes.  397. 
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pledge  only,  it  has  followed  that  the  heir,  or  devisee,  of  the  original 
mortgagor  is  entitled  to  throw  the  burthen  of  the  debt  on  such  mort- 
gagor's personal  estate,  (a)  But  the  same  principle  does  not  lead  to  this 
ifarther  consequence^  that  the  debt  contracted  by  one  person,  the  original 
mortgagor,  is  payable  out  of  the  personal  assets  of  another  peraoDy 
namely,  a  succeeding  mortgagor,  become  so  by  either  descent  or  devise. 
There  is,  indeed,  a  principle  which  prevents  this  consequence.  This 
principle  is,  that  such  acquisition  by  descent  or  devise  does  not  of  itself 
remove  the  personal  debt  of  the  original  mortgagor  from  him,  and  make 
it  the  personal  debt  of  the  party  so  afterwards  become  the  mortgagor.(6) 
And  hence  it  appears  to  have  followed,  that  where  a  mortgage  of  land  is 
made,  not  by  a  testator  himself,  but  by  an  ancestor,  namely,  by  the  tes- 
tator's father,  here  the  heir  at  law,  or  devisee,  of  the  son  is  not  entitled 
to  have  the  mortgage  land  exonerated  out  of  the  son's  personal  a8sets;(c) 
although  the  son  has,  on  a  transfer  of  the  mortgage,  entered  into  a  bond, 
or  covenant,  with  the  assignee  of  the  mortgage,  to  pay  the  money  ;(£f) 
r  vSfil  1  ^^^  although  the  son  desires  in  his  will  that  all  his  debts  be 
I-  -*  ^discharged  by  his  executor,  (e)     The  bond,  or  covenant, 

from  the  son  will  make  the  mortgage  debt  his  personal  debt,  so  far  as  to 
entitle  the  assignee  of  the  mortgage  to  be  paid  out  of  the  son's  personal 
assets;(y)  but,  with  reference  to  exoneration  of  the  land  for  the  benefit 
of  the  heir  at  law,  or  devisee,  of  the  son,  the  same  bond  or  coyenant  is 
an  auxiliary  security  only,  as  a  surety  for  the  land,  and  leaves  the  land 
first  responsible.(j'} 

The  personal  assets  of  a  devisee  of  land,  mortgaged  by  his  testator, 
have  been  held  not  to  be  liable  to  exonerate  such  land,  although,  on  a 
transfer  of  the  mortgage,  the  devisee  covenanted  with  the  assignee  to  pay 
the  mortgage  money,  and  afterwards  agreed  to  raise  the  interest  from  four 
to  five  per  cent,  and  covenanted  to  pay  such  interest.  (A) 

The  personal  assets  of  an  heir  at  law,  or  devisee,  of  land,  mortgaged 
by  a  former  owner,  will,  however,  be  liable  to  exonerate  the  estate  from 
the  mortgage  debt,  if  by  any  means,  as  by  a  new  mortgage  transaction, 
the  heir  or  devisee  makes  such  debt  of  the  former  owner  his  ovni 
debt,  (i) 

It  has  been  seen,  that  the  heir  at  law  of  the  son  and  heir  of  the  original 
mortgagor  is  not  entitled  to  have  the  land  exonerated  out  of  the  heir's  or 
son's  personal  estate.  And  in  Scott  v.  Beecher  it  was  decided,  that  the 
heir  at  law  of  a  devisee  of  the  original  mortgagor  was  not  entitled  to 
have  the  land  exonerated  out  of  the  devisee's  personal  assets,  namely, 

(a)  1  Atk.4S7;  7Tc«.836.  («)  Lemaa    ▼.   Newnhun,   1  Vw.   61 ; 

(b)  7  Ves.  336.  Lawson  ▼.  HadsoD,  1  Bro.  C.  C.  56. 

(c)  Cope  ▼.  Cope,  8  Selk.  449 ;  Lewion  (/)  Lemanv.  Newnham,  1  Yes.  58;  Duke 
T.  HodflOD,  or  LawBOD,  1  Bro.  C.  C.  58,  8  of-  Aneaater  v.  Mayer,  1  Bro.  C.  C.  464  ; 
Bro.  P.  C.  ed.  Toml.  424 ;  Woods  ▼.  Hunt-  BilUngharst  t.  Walker,  2  Bro.  C.  C.  606  ; 
ingfbrd,  3  Yes.  131;  Waring  v.   Ward,  7  Woedav.HanUogfonl,  3  Yes.  131. 

Yea.  886 ;  Noel  t.  Lord  Henley,  Dan.  330,  (^)  Evelyn  ▼.  Evelyn,  2  P.  W.  664. 

336.      See  also  Lord  Howard  of  Effingliam  (A)  Shafto  ▼.  Shafto,  1  Cox,  207,  2  P.  W. 

V.  Napier,  5  Bro.  P.  C.  ed.  Toml.  221,  cited  5th  ed.  664,  n.,  cited  7  Yea.  337,  and  Dan. 

5  P.  W.  664,  and  Hancox  v.  Abbey,  1 1  Yes.  336. 

189.  (i)  Doniathorpe  ▼.  Porter,  2  Eden,  169, 

(J)  Evelynv.  Evelyn,  2P.  W.659,664;  Amb.600;    Loshington  ▼.  Sewell,  1    Sim. 

Leman  v.  Newnham,  1  Yes.  51 ;    Earl  of  435,  477,478;    Woods  t.  HnntingfiNd,  3 

Tankerville  v.  Fawcett,  I  Cox,  239,  2  Bro.  Yea.  131. 
C.  Q.  57  ;  Waring  v.  Ward,  7  Yes.  336. 
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persoDal  estate  bequeathed  by  the  original  mortgagor  to  the  devisee  of 
the  land,  notwithstanding  this  personal  estate  constituted  assets  to  pay  the 
debts  of  the  original  mortgagor.  In  the  case  mentioned,  one  J.  T.  mort- 
gaged a  copyhold  estate,  and  by  his  will  devised  all  his  estate  and  e£fects 
to  his  wife,  and  appointed  her  executrix.  The  wife  died  *in-  ^  «»^2  -^ 
testate;  and  it  was  held  that  her  heir  at  law,  to  whom  the  *^  -' 

copyhold  descended  from  her,  was  not  entitled  to  have  the  land  exoner- 
ated out  of  the  mortgagor's  personal  estate  bequeathed  to  his  wife;  and 
this  decision  was  made  chiefly,  if  not  wholly,  on  this  ground, — ^that  ^*  by 
the  gift  to  her  as  residuary  legatee,  the  personal  estate  of  J.  T.  became 
her  persona]  estate;  but  the  mortgage  debt  of  J.  T.  was  not  her  debt,  and 
Aer  heir  therefore  has  no  equity  to  pay  off  this  mortgage  out  of  her  per- 
sonal eatate."(j) 

3.  The  heir  at  law,  or  devisee,  of  a  purchaser  of  mortgaged  Isindy(k) 
or  a  legatee  of  a  purchaser  of  mortgaged  leaseholds  for  years,(/)  is  not 
entitled  to  have  the  mortgaged  debt  paid  out  of  the  personal  assets  of 
such  purchaser;  although,  on  the  purchase,  the  purchaser  entered  into  a 
bond,  or  covenant,  with  the  vendor,  to  pay  such  debt;(m)  or  after,  on  a 
transfer  of  the  mortgage,  he,  not  to  make  the  debt  his  own,  but  with  the 
different  view  merely  to  effect  the  transfer,  covenanted  with  the  assignee 
topay  it;(n)  and  notwithstanding  the  purchaser,  by  his  will,  devises  or 
charges  other  property,  real  or  personal,  with  the  payment  of  all  his 
debts  ;(o)  unless  he  has  by  someact,(/7)  as  by  a  part  of  the  purchase 
transaction, (7)  or  by  a  new  contract  with  the  mortgagee,(r)  ,  «AgA  -i 
or,  *by  greater  reason,  by  both  these  ways,(*)  manifested  ^  -■ 
an  intention  to  make  the  mortgage  debt  the  debt  of  bimselil 

4.  It  has  been  shown,  that  an  heir  at  law,  or  devisee,  of  A.,  the  son 
and  heir  of  the  original  mortgagor,  is  not  entitled  to  exoneration  out  of 
the  assets  of  A.,  although,  on  a  transfer  of  the  mortgage,  A.  covenanted 
to  pay  the  money.  The  principles  are,  that  the  descent  to  A.  does  not 
remove  the  debt  from  his  father,  and  make  it  the  personal  debt  of  him- 
self, and  that  the  covenant  by  A.  is  only  as  a  surety  for  the  land.(/)  The 
same  principles  have  been  applied  to  a  case,  where  a  tenant  in  tail,  un- 
der a  settlement  of  land  mortgaged  before  the  settlement,  covenanted  on 
a  transfer  of  the  mortgage  to  pay  the  money.    In  this  case.  Sir  E.  B. 

(»  5  Madd.  96.  Butler*  5  Ves.  538  {    Waring  ▼.  Ward,  7 

(I:)  Paiaona  v.  Freeman,  Amb.  116;  Duke  Ves.  3  37. 

of  Aneaater  ▼.  Mayer,  1  Bro.  G.C.  454,  464;  (n)  BiUinghant  ▼.  Walker,  2  Bro.  C.  C. 

TweddflU  t.  Tweddell,  8  Bro.  C  C.  101, 152,  608 ;  Waring  ▼.  Ward,  7  Ves.  336  ;  Forreo- 

dted  7  Vea.  337,  and  14  Vef.  433 ;  Billing-  ter  ▼.  Loid  Leigh,  Amb.  173,  3  P.  W.  5th 

hunt  T.  Walker,  3  Bro.  G.  C.  604,  cited  14  ed.  664,  n. 

Yes.  435 ;    Bntler  ▼.  BuUer,  5  Vee.  534 ;  (0)  Duke  of  Aneaater  ▼.  Mayer,  1   Bro. 

Wanng  ▼.  Ward,  7  Vea.  333.    See  also  C.  C.  454;  BuUer  ▼.  Butler,  5  Vee.  534. 

Pockleyy.  PockJey,  1  Yem.36,  cited  2  Bro.  (^)  See  Wooda  ▼.  Huatingford,  3  Vea. 

C.  C.  107;  Earl  of  Belvedere  v.  Rochfort,  5  130,  133. 

Bro.  P.  C.  ed.  Toml.  399,  cited  3  Bro.  C.  C.  (q)  Parens  ▼.  Freeman,  Amb.  1 15,  174, 

107,  and  3  Vea.  181 ;  and  Forraster  ▼.  Lord  n.  A.,  3  P.  W.  5th  ed.  664,  n.;  Waring  ▼. 

Leigh*  Amb.  171, 3  P.  W.  5th  ed.664,  n.  Ward,  5  Vee.  670.  7  Vea.  332. 

il)  Duke  of  AncaeUr  v.  Mayer,  1  Bro.  C.  (r)  Earl  of  Oxford  ▼.  Lady  Rodney,  14 

C.  454.    See  aUo  Eari  of  Oxfoid  ▼.  Lady  Vee.  417. 

Rodney,  14  Vea.  417.  (#)  Wooda  ▼.  Huntingford,  3  Vea.  180, 

(fli)  Tweddell  ▼.  Tweddell,  3  Bro.  C.  G.  cited  5  Ves.  539 ;  Earl  of  Oxford  ▼.  Lady 

101,  153,  cited  3  Vea.  131,  182;  Butler  ▼.  Rodney,  14  Vea.  417. 

(Q  Evelyn  ▼.  Evelyn,  3  P.  W.  659,  664 ; 
Waring  ▼.  Ward,  7  Ves.  336, 
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married  the  daughter  of  Sir  T.  W.,  and,  for  raising  the  daughter's  por- 
tion, the  father  mortgaged  part  of  his  estate;  and  died,  leaving  the 
daughter  his  heir.  She  afiei*wards  joined  with  her  husband  in  a  deed 
and  fine,  whereby  she  settled  her  estate  on  her  husband  and  herself,  and 
the  heirs  male  of  the  body  of  her  husband.  The  mortgagee  wanting  his 
money.  Sir  E.  B.,  the  husband,  joined  in  an  assignment  of  the  mortgage, 
and  covenanted  that  he,  or  his  wife,  would  pay  the  money.  And  the 
question  being,  whether  by  reason  of  the  covenant  from  Sir  E.  B.,  his 
personal  estate  should  be  liable  to  pay  the  mortgage  debt,  it  was  decreed 
by  Lord  Cowper,  "that  this  covenant  by  Sir  E.  should  not  oblige  his 
personal  estate  to  go  in  ease  of  the  mortgaged  premises;  forasmuch  as 
the  debt  being  originally  Sir  T.  W.'s,  and  continuing  to  be  so,  the  co- 
venant, on  transferring  the  mortgage,  was  an  additional  security  for  the 
satisfaction  only  of  the  lender,  and  not  intended  to  alter .  the  nature  of 
the  debt,  "(w) 

5.  Where  a  husband  and  wife  are  seised  of  land  in  right  of  the  wife, 
and  the  husband  borrows  money  for  his  own  use,  as  to  pay  his  debts,  or 
to  buy  an  estate,  or  a  commission  in  the  army,  or  an  appointment  to  a 

r  *")fi4  1  P^^^^'  ^^^  ^^  ^^^  ^^^  ^^^^  j^^"  ^^  ^  mortgage  *of  the  land, 
^  -■  and  the  money  is  accordingly  applied  to  the  husband's  U8e,(t;) 

such  mortgage  makes  this  debt  the  debt  of  the  husband,  and  his  personal 
and  real(t^)  assets  must  exonerate  his  wife's  estate  so  mortgaged. (x)  And 
if  the  land  is  mortgaged  for  a  term  of  years,  and  the  husband  aftewards 
pays  off  the  mortgage,  and  takes  an  assignment  of  the  term  in  trust  for 
himself,  with  the  intent  to  continue  the  charge  on  the  land,  and  to  entitle 
the  husband  to  be  repaid  the  mortgage  money  paid  off  by  him,  equity 
will  not  allow  this  repayment,  but  will  decree  the  term  to  be  assigned, 
in  trust  for  the  owners  of  the  inheritance.(y) 

The  assets  of  the  husband  will  not,  however,  be  liable  to  exonerate 
the  estate  of  the  wife,  if  the  money  borrowed  was  not  applied  to  the  use 
of  the  husband,  but  to  other  purposes,  as  to  pay  the  wife's  debts  con- 
tracted before  her  marriage.(j7)  And  parol  evidence  is  admissible  to 
prov^  the  application  of  the  money,  either  to  the  use  of  the  husband  or 
of  the  wife,  or  to  other  purposes.(a)  And  it  seems  that  parol  evidence 
is  admissible  to  prove  that  the  money  was  not  applied  to  the  use  of  the 
husband,  and  that,  consequently,  the  exoneration  of  the  wife's  estate  may 
be  prevented  by  this  evidence,  notwithstanding  the  terms  of  the  mort- 
gage deed  express,  that  the  money  was  borrowed  for  the  husband's 
use.(&)     But  parol  evidence  is,  it  appears,  not  admissible  to  prove  that 

w 

(u)  Bagot  ▼.  Oaghton,  1  P.  W.  347.  (y)  Earl  of  Hontiogdon  ▼.  Lady  Hiin- 

(v)  See  3  Bro.  C.  C.  309,  and  1  Vee.  jon.  tingdon,  2  Bro.  P.  C.  ed.  Toml.  1. 

184.  (z)  Lewis  v.  Naagle,  I  Cox,  240,  2   P. 

(v)  Robinson  v.  Gee,  1  Vea.  262.  W.  5th  ed.  664,  n.,  Amb.  150,  3  BwansL  212. 

(x)  Earl  of  Huntingdon  ▼.  Gounteai  of  n.;  Earl  of  Kinnoul  v.  Money,  3   Swansu 

Huntingdon,  2  Vem.  437,  8  Bro.  P.  G.  ed.  202.    8ee  also  Rayson,  or  Ranaon,  ▼.  8acbe^ 

Toml.  1 ;  Pocock  ▼.  Lee,2  Vern.  604;  Tate  verel,  1  Vem.  41,  and  3rd  ed.  n.  (1),  2  Ch. 

T.  Austin,  I  P.  W.  264,  2  Vem.  689 ;  La-  Gas.  98,  cited  3  Bro.  C.  G.  210.  and  1  Vcs. 

cam  ▼.  Mertina,  1  Vee.  312;  Parteriche  ▼.  jun.  185;  and  Ex  parte  Earl  Digby,  Jacob, 

Powlet,  2   Atk.  384 ;  Earl  of  Kinnoul  ▼.  235. 

Money,  3  Swanst  202,  n.,  and  cited  3  Bro.  (a)  Earl  of  Kinnoul  t.  Money,  3  8wanst. 

C.G.  206,  208,  211,  and  1   Vea.  jun.  186;  202,  n.;  Glinton  y.  Hooper,  ^  Bro.  C.  C. 

AsUey  v.  Earl  of  Tankerrille,  3  Bro.  G.  C.  209,  214, 1  Vea.  jun.  184,  188. 

545,  1  Goz,  82.  (b)  Glinton  v.  Hooper,  3  Bro.  G.  0.209, 

214.    Bee  1  Vea.  jun.  188. 
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■^oney,  applied  to  the  use  of  the  husband,  was  inteuded  to  be  a  gift  by 
the  wife  to  hiin.(c)  Aq  equity  *will  not  exonerate  the  wife's  p  «oge  -i 
estate  out  of  the  assets  of  the  husband,  if  after  the  hus-  I-  ^ 

band's  death  she  by  her  declarations,  although  by  parol  only,  to  his  exe* 
tutor  clearly  disclaims  her  right  On  this  ground  was  decided  Clinton 
V.  Hooper,  where  Lord  Thunow  likened  the  case  to  that  of  an  heir  at 
law  seeking  exoneration  out  of  his  ancestor's  personal  assets.  ^^  Sup- 
pose," he  said,  <'  the  heir  at  law  was  to  declare  to  the  executor,  that  he 
would  not  press  him  for  payment  of  the  debt;  and,  upon  that  assurance, 
the  executor  was  to  proceed  in  payment  of  the  legacies;  such  parol  de- 
clarations would  be  sufficient  to  bar  the  heir  from  coming  into  this  Court 
tar  payment  of  the  debt;  and  my  opinion  is,  that  the  case  of  the  wife  is 
in  toto  the  case  of  the  heir."(£2)  And  to  the  same  effect  his  Lordship, 
at  the  conclusion  of  his  judgment  stated, — ^^  I  cannot  distinguish  this  case 
from  the  case  of  the  heir;  for  if  the  heir  will  tell  the  executor  to  pay  the 
legacies,  and  that  he  will  not  press  him  for  the  exoneration  of  his  estate, 
and  the  executor  pays  upon  that  assurance,  the  executor  shall  not  be 
called  upon  afterwards,  or  the  legatees  be  obliged  to  refund.  It  would 
be  contrary  to  the  rules  of  equity,  to  say  that  the  heir  should  not  be  bar- 
red, by  such  a  concession,  from  his  claim;  it  would  be  countenancing,  as 
it  were,  a  mere  fraud  upon  the  executor,  if  the  heir  was  allowed  to  call 
upon  him  after  such  a  disclaimer.  In  this  case  the  wife  has,  by  her  de- 
clarations to  the  executor,  clearly  disclaimed  her  right;  and  I  do  not  think 
it  material,  whether  the  legatee  were  paid  before  or  after  this  conces-i 
BionJ\e) 

When  the  mortgage  debt  is  the  debt  of  the  husband,  it  is  payable  be- 
fore all  legacies,  general  or  specific,  bequeathed  by  him  out  of  his  per- 
sonal estate;  but  ^1  his  other  debts,  although  by  simple  contract  only, 
are,  it  seems,  to  be  paid  befoi*e  this  mortgage  debt.(/)  And  yet  Lord 
Hardwicke,  it  is  material  to  state,  appears  to  have  been  of  opinion,  that 
if  the  mortgage  has  been  paid  off  out  of  the  husband's  assets,  <<  none  of 
his  creditors  *have  a  right  to  stand  in  the  place  of  the  mort-  ^  VQAg  i 
gagee,  to  come  round  on  the  wife's  estate."(^)  ^  ^ 

6.  On  a  devise  of  mortgaged  land  by  the  original  mortgagor,  the  de^ 
visee  is  entitled  not  only  to  have  the  land  exonerated  out  of  the  mort- 
gagor's personal  assets, (A)  but  it  is  decided  also,  that  if  the  mortgage  debt 
is,  as  by  means  of  a  bond  or  covenant,  a  specialty  debt  recoverable 
against  the  heir  of  the  mortgagor,  and  there  is  a  deficiency  of  personal 
assets  to  pay  off  the  mortgage,  the  devisee  of  the  mortgaged  land  is  en- 
titled to  exoneration,  or  to  have  the  mortgage  debt  paid,  out  of  real  assets, 
as  freehold  land,  descended  to  the  heir  at  law  of  the  mortgagor,  (t) 

It  is  also  determined,  that,  whether  the  mortgage  debt  is  one  by  spe- 
cialty or  by  simple  contract  only,  the  devisee  of  the  mortgaged  land  is 
entitled  to  exoneration  out  of  real  estate  devised  by  the  mortgagor,  in 
tmst  for  the  payment  of  his  debts, (^')  and  out  of  real  estate  devised  by 

(0  CiintoD  ▼.  Hooper,  3  Bro.  C.  C.  814,        (i)  Galton  ▼.  Hanoook,  9  Atk.  424,  427, 

2  Yes.  Jan.  188.  430;  Davies  v«  Tupp,  1  Bro.  C.  C.  524.  Set 

id)  3  Bra  C.  C.  210,  1  Yea.  jan.  185.  also  King  ▼.  King,  3  P.  W.  368. 
ie)  3  Bro.  C.  C.  214,  1  Yea.  jun.  189.  (/)  Serle  ▼.  St.  Eloy,  2  P.  W.  386,  and 

(/)  Tate ▼.  Anetin,  1  P.  W. 264,  3  Yern.  5th  ed.  n.  (I) ;  Bartholomew  ▼.  May,  1  Atk. 

•S9,  cited  3  Bro.  C.  C.  211.  487;   Marchioneaa  of  Tweedale  v.  Earl  of 

(g)  Rohinaon  ▼.  Gee,  1  Yea.  252.  Coventry,  1   Bro.  G.  C.  240.    See  alao  Sir 

(A)  %  Atk.  436.  E.  Moor'acaae,  cited  Prec  Ch.  61. 

T  2 


242  RAM  ON  ASSETS,  DEBTS  AND  INCUMBRANCES. 

the  mortgagor,  and  charged  by  the  will  with  the  payment  of  his 
debts,  (A)  and,  it  seems  also,  out  of  real  estate  descended  to  the  heir  of 
the  mortgagor,  charged  by  the  will  of  the  latter  with  the  payment  of  his 
debts.(/) 

In  Barnewell  ▼.  Lord  Cawdor  it  was  further  decided,  that  a  descended 
estate  was  liable  to  pay  o£f  the  mortgages  on  the  estates  devised,  although 
the  latter  were  devised  <<  subject  to  the  incumbrances''  on  them,  and  al- 
though the  will  exempted  tne  testator's  personal  estate  from  the  pay- 
ment of  those  incumbrances,  (m) 

7.  A  devisee  of  real  estate  mortgaged  is  not  only  entitled  to  exonera- 
tion out  of  personal  estate,  land  descended,  and  land  devised  for,  or 
r  *367  1  ^^^^8®**  with,  the  payment  of  debts,(n)  buik  he  has  •also  a 
^  ^  right  to  contribution  from  a  devisee  of  unmortgaged  land, 
if  the  mortgagor,  by  his  will,  charges  all  his  real  estate  with  the 
payment  of  his  debts.  As,  if  a  person  seised  of  two  manors,  P.  and  W., 
devises  P.  to  A.,  and  W.  to  B.,  and  by  his  will  charges  all  his  real  es- 
tate with  the  payment  of  his  debts,  and  afterwards  mortgages  P. ;  A.  is 
entitled  to  ^  contribution  out  of  W.,  in  order  to  reimburse  P.  what  that 
had  paid  beyond  its  proportion,"  or,  as  it  is  differently  expressed,  A« 
<<  ought  to  have  a  proportionable  contribution  out  of  the  manor  of  W., 
towards  the  payment  of  the  mortgage  debt.''(o) 

8.  In  Hill  V.  The  Bishop  of  London,  Lord  Hardwicke  decided,  **  that 
the  plaintiffs,  the  heirs  at  law,  are  entitled  to  the  copyhold  lands  descend- 
ed to  them,  disincumbered  from  a  mortgage;  which  must  be  paid  out  of 
the  personal  estate,  and,  if  not  sufficient,  then  out  the  real  estate,  charged 
by  the  will  of  the  testator  with  his  debts."(/?) 

9.  In  Noel  v.  Lord  Henley,  the  mortgage  debt  of  an  original  mort- 
gagor was,  by  reason  of  his  marriage  settlement,  the  terms  of  which  de- 
clared his  intention  to  be,  that,  as  between  the  persons  entitled  to  his  real 
and  personal  estate,  the  estate  mortgaged  should  bear  the  burthen  of  the 
debt,  held  to  be  payable,  not  out  of  the  personal  assets  of  the  mortgagor, 
but  out  of  the  money  to  arise  from  the  sale  of  another  estate,  which  by 
his  will  he  directed  to  be  sold  for  the  purpose  of  paying  off  the  mort- 
gage on  the  estate  settled.  (7)    In  Bateman  v.  Bateman,  a  person  provi- 

'  ded  in  his  will,  that  if  his  personal  estate,  and  his  house  and  lands  at  W., 
should  not  pay  his  debts,  then  his  executors  should  raise  the  same  out  of 
certain  copyhold  premises  before  devised  by  him.  The  testator,  upon  his 
marriage,  had  settled  some  freehold  lands  upon  his  wife  and  children, 
and  covenanted  that  they  were  free  from  incumbrances.  It  happened, 
however,  that  these  lands  were  subject  to  a  prior  mortgage.  And  it  was 
decreed  that  the  plaintiffs  were  entitled  to  have  the  settled  estate  exone- 
r  *368  1  ^^^^  *^^  ^®  mortgage,  out  of  the  personal  estate,  and  copy- 
l-  J  hold  estate  devised  for  payment  of  debts. (r)    In   Clarke  v. 

Samson,  leaseholds  for  years,  incumbered  by  mortgage,  were  devised  to 

{k)  Serle  ▼.  ^t.  JS\oj,  2  P.  W.  886,  and  609,  521,  8  Bro.  P.  C.  ed.  TomL  64,  67,  68. 

6th  ed.  n.  (l)$    Bartholomew  ▼.  May,  1  See2AUc.  438. 

Atk.  487,  1  West  Cat.  T.  Hardw.  266.  (p)  1  Atk.  621. 

(/)  King  ▼.  King,  3  P.  W.  358.  (g)  Dan.  822,  on  appeal  to  H.  L.   Iroai 

(m)  3  Madd.  453.  the  decision  reported  Dan.  211  and  7  Prioe» 

(n)  Galton  ▼.  Hancock,  2  Atk.  480 ;  Serle  241. 

V.  8t.  Eloy,  2  P.  W.  386,  and  6th  ed.  a.  (1).  (r)  1  Atk.  ed.  Sand.  421,  and  n.  (1.) 

(o)  Carter  t.  Bamadiiton,  1  P.  W.  605, 
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the  testator's  son,  who  was  also  appointed  executor.  The  son,  on  his 
marriage,  settled  this  property;  and  on  the  whole  circumstances^  which 
were  special,  of  the  case,  the  issue  of  that  marriage  were  held  not  to  be 
entitled  to  have  the  mortgage  paid  off  out  of  their  father's  personal  as- 
sets. (^) 


SECTION  II. 

OF  EXONERATION  OF  LAND  CHARGED;  WHERE  THE  PRINCIPLE,  ON  WHICH 
MORTGAGED  LAND  IS  EXONERATED,  IS  INAPPLICABLE. 

When  a  person  borrows  money,  and  mortgages  land  to  secure  the  pay- 
ment of  it,  the  loan  creates  a  debt;  and  if  the  mortgagor  covenants  to  pay 
the  money,  it  is  not  the  covenant,  but  the  loan,  by  which  the  debt  is  crea- 
ted. The  mortgagor  covenants  to  pay  a  debt,  and  the  simple  contract 
debt  created  by  the  loan  is,  by  the  covenant,  made  a  debt  by  specialty.(/) 

A  debt  may  be  created  by  a  covenant  to  pay  money  which  is  not  bor- 
rowed, (t«)  and  an  action  of  debt  may  be  brought  on  the  covenant,  (t;)  If, 
therefore,  in  a  marriage  settlement,  A.  conveys  land  to  the  use  of  trus- 
tees for  a  term  of  years,  in  trust  to  raise  portions  for  younger  children, 
and  A.  covenants  to  pay  the  portions,  by  this  covenant  A.  makes  himself 
a  debtor.(M7) 

A  covenant  which  is  not  to  pay  money,  will  also  in  some  cases  create 
a  debt,  in  this  sense, — ^that  the  covenant  if  broken,  will  create  a  demand 
for  a  sum  uncertain,  namely,  a  demand  for  damages.  Thus,  a  covenant 
by  a  lessor  with  the  lessee,  for  quiet  enjoyment  during  the  term,  entitles 
the  lessee,  if  the  covenant  is  *broken,  to  an  action  of  cove-  p  *<xf{Q  1 
nant  against  the  lessor,  to  recover  damages  for  the  injury  sus-  *-  ^ 

tained  by  him.  And  if  damages  are  recovered,  and  judgment  follows, 
the  lessee  will  be  a  judgment  creditor  to  the  amount  of  those  dama- 
ges.(ar) 

A  covenant,  which  is  not  to  pay  money,  will  also,  in  some  cases,  cre- 
ate a  debt,  in  tliis  sense, — that  if  the  covenant  is  broken,  then,  notwith- 
standing an  action  at  law  has  not  been  brought  for  damages,  the  cove- 
nantee will,  in  equity,  be  a  creditor,  and  by  specialty,  and  entitled  to 
come  in  with  other  specialty  creditors,  and  be  paid  a  sum  of  money  equal 
to  the  estimated  damages  sustained  by  him.(y^  Thus,  where  a  person 
on  his  marriage  covenanted  to  settle  on  the  wife,  for  her  life,  lands  that 
should  be  of  the  value  of  60/.  per  annum,  but  did  not  make  this  settle- 
ment, and  by  his  will  charged  all  his  estate,  real  and  personal,  with  the 
payment  of  his  debts;  here,  on  a  bill  brought  by  the  creditors  for  the 
satisfaction  of  their  debts.  Lord  Chancellor  Parker  said,  <<  The  covenant 

(a)   1  V6«.  100.  (x)  Earl  of  Bath  ▼.  Earl  of  Bradford,  3 

(0  7  Yes.  836  ;  8  Yes.  394 ;  Jacoli,  238,  Yes.  687.    See  also  2  BL  Com.  488. 

S39.  (y)  Freemoultv.  Dedire,  1  P.  W.  429; 

(«)  Sanders  t.  MariLe,  3  Lev.  429 ;  Plu-  Parker  ▼.  Harrey,  1 1  Yin.  Abr.  292,  2  Eq. 

er  ▼.  Merchant,  3  Barr.  1380.  Gas.  Abr.  460  ;  Sotton  ▼.  Mashiter,  2  Sim. 

(v)  Sanders  t.  Marke,  3  Lev.  429.  513.     See  Whitchurch  ▼.  Lady  Bayntun,  2 

Cm)  Lechmere  t.  Charlton,  15  Yes,  193.  Yern.  272,  and  Knight  ▼.  Knight,  3  P.  W. 

331. 
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for  settling  lands  of  the  value  of  60/.  per  annum  on  the  wife  for  her  life 
does  not  specially  bind  any  lands;  wherefore,  as  touching  that,  the  wife 
must  come  in  only  as  a  specialty  creditor  with  the  other  specialty  credi- 
tors. And  in  order  to  settle  the  quantum  of  this  demand,  let  the  Master 
set  an  estimate  on  the  wife's  estate  for  life,  namely,  at  so  many  years' 
purchase,  and  then  the  wife  to  come  in  as  a  creditor  by  specialty,  for  so 
much  money."(2:} 

A  covenant  to  settle  land,  but  which  does  not  specifically  bind  any 
land,  may  create,  it  has  been  seen,  a  debt,  in  the  senses,  that,  if  broken, 
it  will  entitle  the  covenantee,  at  law  to  recover  damages,  and  in  equity 
to  come  in  and  be  paid  as  a  specialty  creditor.  But  where  there  is  a  cove* 
nant  to  settle  particular  lands,  and  which  are  in  consequence  specifically 
bound,  here,  although,  if  the  covenant  is  broken,  the  covenantee  may  at 
r  •STO  1  '^^  ^  entitled  to  recover  *damages,(a)  yet  in  equity  this 
L  -I  covenant  makes  the  covenantor  a  trustee  of  the  land  for  the 

purposes  of  the  covenant;(&)  and  where  the  covenantor  so  becomes  trus- 
tee, it  appears  that,  with  reference  to  exoneration,  a  debt  is  not,  in  equity 
created  by  the  covenant  Thus,  as  the  covenantor  is,  in  equity,  trustee, 
in  equity  a  debt  is  not,  with  reference  to  exoneration,  created  by  his 
covenant  in  marriage  articles  to  settle  particular  lands  for  a  jointure,(£;) 
or  to  settle  particular  lands,  and  to  limit  in  the  settlement  a  term  of  years, 
in  trust  to  raise  portions  for  daughters.((/) 

It  farther  appears  that  a  person  does  not  make  himself  a  debtor,  be- 
cause, by  virtue  of  a  power  to  charge  land  with  the  payment  of  money, 
he  executes  an  appointment  under  it;(e)  or  because  in  a  marriage  settle- 
ment he  limits  a  term  of  years,  in  trust  to  raise  portions  for  younger 
children.  (/) 

The  exoneration  of  mortgaged  land  out  of  the  assets  of  the  mortgagor, 
proceeds  from  the  principle,  that  the  loan  creates  a  debt,  for  the  payment 
of  which  the  land  is,  in  equity,  a  pledge  only,  in  aid  of  the  mortgagor's 
assets  liable  to  satisfy  the  debt  (^) 

This  principle  does  not  apply  where  there  is  no  debt  And,  accord- 
ingly, where,  under  a  power  to  charge  land  with  money,  an  appoint- 
ment is  made;(A)  or,  if  the  appointment  is  revoked,  the  charge  is  by  some 
means  kept  on  the  land,  which  it  is  not  meant  shall  be  withdrawn  from 
the  charge;(i)  in  these  cases,  the  owner  of  the  land  is  not  entitled  to  exone- 
ration. Also,  if  in  a  marriage  settlement  A.  creates  a  charge  on  land, 
by  the  limitation  of  a  term  of  years,  in  trust  to  raise  the  portions  of 
younger  children,  and   A.  does  not  covenant  to  pay  the  money;  here, 

r  *371  1  '^^^^'^^'  ^^^  ^^^^  ^"^^  ^^^^  ^^^  burthen  imposed  on  it,  and 
1-  -^  tlie  owner  has  no  *ground  or  pretence  whatever  to  have  the 

estate  disincumbered  out  of  the  assets  of  A.lj) 

(z)  Frccmoult  ▼.  Dedire,  1  P.  W.  429.        goyne  ▼.  Benion,  S.  C,  1   West  Cas.  T. 

(a)  2  P.  W.  438.  Hardw.   340 ;  Lanoy  v.  Duke  of  Athol,  a 

(b)  FreemouU  v.    Dedire,  1  P.  W.  429  ;    Atk.  444,  446. 

EdwardB  ▼.  Freeman,  2  P.  W.  438.  (g)  2  P.  W.  438  ;  2  Atk.  445;  Jacob, 

(c)  Lady  Coventry  y.   Lord  Coventry,  1     238,  239. 

8tra.  596,  603;  Freemoalt  v.  Dedire,  1  P.  (A)  1  Cox,  175. 

W.  429.  (t)  Wileon  ▼.  Earl  of  Darlington,  I  Cox, 

(</)  Edwardi  ▼.  Freeman,  3  P.  W.  437,  172  ;  cited  in  4  Vea.  82,  as  Wilaon  ▼.  Lord 

439.  Bath. 

(«)  1  Cox,  175.  (J)  Burgoigae  v.  Fox,  1  Atk.  676 ;  Bor- 

(/)  BurgoigneT.  Fox,  1  Atk.  575;  Bar-  goyne  ▼.  Benaon,  8.  C,  1   West  Cu.  T. 
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The  same  principle  does  not  apply,  where  a  covenant  creates  a  specific 
lien  on  land,  and  in  equity  makes  the  covenantor  a  trustee,  and  not  a 
debtor.  Thus,  where  these  effects  follow  a  covenant  in  marriage  articles, 
to  settle  particular  lands  for  a  jointure;  or  to  settle  particular  lands,  and 
to  limit  in  the  settlement  a  term  of  years,  in  trust  to  raise  portions  for 
daughters;  in  these  cases,  the  owner  of  the  land  is  not  entitled  to  exone- 
ration out  of  the  assets  of  the  settler.  (A?) 

And,  farther,  the  same  principle  does  not  apply  to  a  charge  on  land, 
and  covenant  to  pay  the  money  charged;  and  where  the  covenant,  aU 
though  it  creates  a  debt,  is  meant  to  be  a  security,  auxiliary  only  to  the 
charge.  Thus,  where  in  a  marriage  settlement  A.  creates  a  rent-charge 
of  500/.  per  annum  in  lieu  of  dower,  and  covenants  to  pay  this  annuity; 
or,  where  in  a  marriage  settlement  A.  conveys  to  the  use  of  trustees  for 
a  term  of  years,  in  trust  to  raise  portions  for  younger  children,  and  cove- 
nants to  pay  the  portions;  in  these,  and  the  like  cases,  the  covenant  by 
A.  is,  unless  a  contrary  intention  clearly  appears,  construed  to  be  a  secu- 
rity auxiliary  only  to  the  land,  and  the  owner  of  the  estate  is  consequent- 
ly not  entitled  to  have  it  exonerated  out  of  the  assets  of  A.(/) 

It  is  observable,  that,  in  each  of  the  cases,  which  have  been  applied  to 
the  principle,  on  which  the  owner  of  mortgaged  land  is  entitled  to  exone- 
ration, the  charge  on  the  land  was  not  made  by  mortgage.  It  remains  to 
notice  the  case  of  a  mortgage,  where  the  owner  of  the  land  may  not  be 
entitled  to  exoneration  out  of  the  assets  of  the  mortgagor.  The  case  is, 
where,  by  virtue  *of  a  power  to  charge  contained  in  a  set-  p  ^q'jq  1 
tlement,  a  charge  is  by  a  tenant  for  life  created  by  a  mort-  *-  ^ 

gage  of  a  term  of  years,  either  limited  in  the  settlement,  or  created  under 
the  power,  and,  on  which  mortgage,  the  mortgagor  does  not  covenant  to 
pay  the  money.  Here,  notwithstanding  the  loan  makes  the  mortgagor, 
or  donee  of  the  power,  a  debtor,  and  the  money  is  borrowed  for  his  use, 
and  consequently  the  charge  is  a  benefit  to  him,  and  his  personal  estate; 
yet  the  owner  of  the  land  is  not  entitled  to  exoneration  out  of  his  per- 
sonal assets.  And  it  follows,  that  this  exoneration  is  not  allowed,  if  the 
mortgage  is  made  by  a  feme  covert,  and  does  not  make  the  charge  her 
personal  debt,  and  no  demand  can  be  made  on  her  for  payment.  And  if 
the  donee  of  the  power,  who  makes  the  mortgage,  covenants  to  pay  the 
money;  the  exoneration  of  the  land  will  depend  upon,  whether  the  per- 
sonal security  was  meant  to  be  the  primary  security,  or  only  collateral ; 
and  it  will,  it  should  seem,  be  construed  to  be  collateral  only,  unless  a 
contrary  meaning  is  clearly  apparent  (m) 

Hndw.  340;  Lanoy  y.  Bake  of  Athol,  2  Edwards  t.  Fxeeman,  2  P.  W.  4S5»  437, 

Atk.  ed.  Sand.  444,  and  n.  (1,)  and  446,  on  438 ;  both  casas  cited  2  P.  W,  665. 

the  ieeond  settlement     See  abo  Ward  y.  (/)  Lanoy  y.  Dake  of  Athol,  2   Atk  ed. 

Lrad  Dndley  and  Ward,  8  Bro.  C.  C.  316,  Sand.  444,  and  n.  (1;)  Lechmere  y.  Charl- 

1  Cox,  438.  ton,  16  Yes.  193. 

(ib)  CounteM  of  Coyentry  y.  Earl  of  Co-  (m)  Ex  parte  Earl  Digby,  Jacob,  235. 
yeatiy,  9  Mod.  12, 1  Stra.  596, 2  P.  W.  222 ; 
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SECTION  111. 

OF  EXONERATION  OF  LAND  DEVISED,  CHAB6ED  WITH  DEBTS,  OR  LEGA- 
CIES, WHERE  THE  DEVISEE  GIVES  A  BOND,  OR  PROMISSORT  NOTE,  TO 
PAT  A  DEBT  OR  LEGACY  CHARGED. 

Where  real  estate  is  devised,  charged  with  the  payment  of  debts,  or 
of  legacies,  a  bond  or  promissory  note  entered  into  by  A.,  the  devisee, 
to  secure  the  payment  of  a  debt  or  legacy  so  charged  on  the  land,  is, 
unless  the  intent  of  the  bond  or  note  is  clearly  contrary,  (n)  construed  to 
be  a  security  auxiliary  only  to  the  land,  and  consequently  will  not  create 
a  debt,  which,  to  the  exoneration  of  the  land  charged,  th^  heir  at  law, 
or  devisee  of  A.,  will  be  entitled  to  have  paid  out  of  A.'s  personal  as- 
6ets.((?) 


[    'STS    ]  •SECTION  IV. 


OF    EXONERATION   OF  LAND   DESCENDED;   WHERE  A  BOND  DEBT  IS  PAID 

BT  THE  HEIR. 

Executors  and  administrators  are  bound  by  a  bond,  in  which  the 
obligor  binds  himself,  and  not  expressly  his  executors  and  administra- 
tors.(/7)  But  although  the  obligor  binds  himself,  and  his  executors  and 
administrators,  yet  this  obligation  will  not  be  binding  on  his  heir,  who 
is  not  bound,  unless  he  is  for  the  purpose  expressly  named  in  the 
bond.(9) 

When  a  person  enteis  into  a  bond,  as  to  perform  covenants,  or  pay  a 
sum  of  money,  and  thereby  binds  himself,  his  heirs,  executors,  and  ad- 
ministrators, and  the  obligor  dies,  and  it  is  required  to  put  the  bond  in 
suit,  the  obligee  may,  if  he  pleases,  first  sue  the  heir,  and  need  not  first 
resort  for  satisfaction  to  the  personal  assets  of  the  obligonfr)  But  when 
the  heir  is  sued,  and  the  obligor's  real  assets  descended  are  m  consequence 
taken  to  satisfy  the  bond,  in  equity  the  heir  is  entitled  to  reimbursement 
out  of  his  ancestor's  personal  assets,  in  the  hands  of  his  executor  or  ad- 
mi  nistrator.(^)  The  heir  is,  it  seems,  entitled  to  this  exoneration,  not- 
withstanding it  will  wholly  defeat  a  residuary  bequest  in  the  ancestor's 
will.(0    But  it  appears  he  is  not  entitled  to  such  exoneration,  if  it  will 

(n)  2  Bro.  C.  G.  608.  («)  Armitage  t.  Metcal^  1  Ch.  Cm.  74 ; 

(o)  Basset  ▼.  Perdval,  1  Cox,  268,  2  P.  Anon.  2   Ch.  Gas.  4 ;  Anon.  1  Freem.  301, 

W.  6ihed.664,n.;Matthe80DT.Hardwicke,  Ca.  364  b.;  Anon.  2  Freem.  205,  Ca.  278 

2  P.  W.  664,  n.;  Billinghurst  ▼.  Walker,  2  c;  Knight  t.  Knight,  3  P.  W.  331  ;    Lot- 

Bro.  C.  C.  604,  cited  14  Ves.  426.  kins  v.  Leigh,  Cas.  T.  Talb.  54  ;   Mogg  ▼. 

{p)  1  P.  W.  721 ;  2  P.  W.  197 ;  1  Freem.  Hodges,  2  Ves.  62,  1  Cox,  U  ;   Woods  ▼. 

125.  Huntingford,  3  Ves.  130. 

(g)  Barber  t.  Fox,  2  Saund.  136, 1  Ventr.        («)  Hawes  y.  Warner,  8  Ch.  Rep.  206,  3 

150;  Porter  ▼.  Bille,  1  Freem.  125;  Crosse-  Bro.  P.  C.  ed.  Toml.  21 ;  Philips  ▼.  Phitips. 

ingT.  Honor,  1  Vem.  180.— Hardr.  512.  2  Bro.  C.  C.  273;  Hamilton  ▼.  Worley,  S 

(r)  Armitage  t.  Metcal^  1  Ch.  Cas.  74 ;  Ves.  jun.  65, 4  Bro.  C.  C.  204. 
Knight  y.  Knight,  3  P.  W.  333. 
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prevent  the  payment  of  the  ancestor's  other  debts,(u)  or  of  a  legacy,  pe- 
cuniary or  specifiCf  bequeathed  by  hini|(v)  or  if  it  will  deprive  his  an- 
cestor's widow  of  her  paraphernal)a.(t£;) 


•CHAPTER  XXX.  [    •374    J 

OP  THE  ORDER  IN  WHICH  ASSETS  ARE,  BY  A  COURT  OP  EQUITF; 

TAKEN  TO  PAY  DEBTS.(tf) 

Where  assets  have,  beyond  the  A  Court  of  Equity  has,  to  pay 
general  personal  estate,  consisted  debts,  taken  after  the  general  per- 
of, —  sonal  estate, — 

Real  estate  descended,  and  2000/.        First,  the  real  estate  descended, 
by  will  appointed  under  a  power  to    and  then  the  2000/.  (d) 
charge  an  estate,  and  specifically  be- 
queathed in  legacies; 

Land  descended,  and  land  spe-  First,  the  land  descended,  and 
cifically  devised;  afterwards  the  land  specifically  de- 

vised, (c) 
Real  estate  in  possession,  real  es-       First,  the  .real  estate  in  posses- 
tate  in  reversion,  specific  legacies,    sion;  next,  the  real  estate  in  re* 
and  paraphernalia;  version;  then  the  specific  legacies; 

and,  lastly,  the  paraphernalia.(i/) 
Land  descended,  and  parapher-       To  pay  a  debt  by  covenant;  first, 
nalia;  the  land  descended,  and  before  the 

paraphernalia.(e) 
•Land  descended,  and  land  de-       To  pay  bond  debts,  ^    ^^.^    ^ 
vised,  and  specific  legacies;  first,  the  land  descend-  ^  J 

ed,  and  before  the  land  devised,  and 

also  before  the  specific  legacies.  (/*) 

An  advowson  in    fee  in  gross       To    pay  specialty  debts;    firsti 

descended,  and  freehold  estates  in    the  advowson  descended;^  and  then, 

(tf)  Ason.  2  Ch.  Cas.  4 ;  Lutkinf  v.  Leigh,  lee  likewiae  Chtptor  XXIX.  of  the  present 

Cm.  T.  Taib.  54.  Treatise. 

(v)  Aiion.2Ch.CaB.4;  Tippmgy.Tip-  (6)  Bainton  v.  Ward,  2  Atk.ed.  Sand, 
piog,  1  P.  W.  730 ;  Lutkina  ▼.  Leigh,  Cas.  '  172  and  n.  (2),  also  stated  2  Ves.  2,  and  from 

T.  TaTb.  64.  Keg.  B.  7  Ves.  603,  n. 

(«)  Tipping  T.  Tipping,  1  P.  W.  729.  (c)  Pitt  ▼.  Raymond,  cited  2  Atk.  434; 

(a)  On  the  subject  of  this  Chapter,  see.  Palmer  ▼.  Mason,  1  Atk.  606,  (on  another 
besides  the  cases  after  referred  to,  also  the  fol-  point,  reported  by  name  of  Palmer  ▼.  May- 
lowing  aothorities, — Coxe  t.  Basset,  3  Ves.  sent,  1  Dick.  70, 1  West  Cas.  T.   Hardw. 
165;  Harmood  ▼.  Oglander,  6  Ves.  199, 206,  161)  ;  Powis  v.  Corbet,  3  Atk.  666.    See 
8  Yea.  106  ;  Milnes  ▼.  Slater,  8  Ves.  296*;  also  Probert  ▼.  Clifford,  2  P.  W.  6th  ed.  644, 
BiDokiield    ▼.  Bradley,    Jacob,  632,    637;  n.,  Amb.  6,  and  ed.  Blant,  n.,  1   West  Cas. 
Hogbea  ▼.  Donlben,   2   Bro.  C.  C.  614,  2  T.  Hardw.  638,  and  1  Atk.  440. 
Cox,  170;  Pamham  v.  Burroughs,  1  Dick.        id)  Nicholas  ▼.  Southwell,  Mos.  177. 
68 ;  Beeves  v.  Neweoham,  1  Vern.  &  Scrir.        (e)  Tipping  ▼.  Tipping.  1  P.  W.  279. 
319, 483,  496,2  Ridgew.  P.  C.  48 ;  Thomp-        (/)  Chaplin  v.    Chaplin,  3  P.  W.  366, 
▼.  Lawley,  2  Bos.  &  P.  303,  310.     And  867. 
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fee,  and  leasehold  estates /mrau/er  <<  proportionably  in  average/'  the 
vicy  devised;  estates  in  fee,  and  pur  outer  vie 

devised. (^) 
Land  devised  for  life,  with  re-        To  pay  bond  debts;   first,  the 
mainders  over;  with  power  to  ten-    land  let  at  rack-rents,  and  then  the 
ant  for  life  to  lease  for  lives,  by   land  leased  for  lives  at  the  small 
taking  fines,  and  reserving  small    conventionary  rents.(A) 
conventionary  rents;    part  of  the 
land  being  let  by  the  tenant  for  life 
in  this  manner,  and  part  being  let 
si  rack-rents; 
Real  estate,  and  paraphernalia;  To  pay  simple  contract  debts; 

first,  the  real  estate,  and  then  the 
paraphernalia;  the  Court  directing, 
in  case  the  personal  estate  had  been 
exhausted    by  specialty  creditors, 
then  the  simple  contract  creditors 
to  stand  in  their  place,  to  receive  a 
satisfaction,/iro  ton/o,  outof  thetes- 
tator's  real  estate;  and  declaring,  that 
the  paraphernalia  should  be  applied 
to  make  good  the  deficiency .(<) 
Land  devised  by  A.  to  B.,  who.       To  satisfy  the  rec<wiizance;  first, 
with  C,  was  a  surety  for  A.,  all    the  land  devised  by  £.  to  B.,  then, 
three  joining  in  a   recognizance;    the  jointure  land;    next,  the   pa- 
Land  which  A.,  before   his  mar-    raphernalia;    and,  lastly,  the  land 
riage,  settled  as  a  jointure  on  his    of  B.  not  devised  to  him,  and  of  C, 
wile,  who  was  a  purchaser  without    the  other  surety.(^*) 
notice  of  the  recognizance;  and  pa- 
raphernalia of  the  wife  of  A.; 

Real  estate,  by  will  devised  to  First,  the  estate  made  subject  to 
trustees  for  the  term  of  500  years,  the  500  years'  term;  next,  the  es- 
in  trust  for  the  payment  of  debts,  tate  descended;  and,  lastly,  the  ea- 
and  subject  to  this  trust,  devised  in  tate  specifically  devised  by  the 
remainders  over;  real  estate,  spe-  codicil.(A;) 
cifically  devised  by  a  codicil;  and 
real  estate,  descended; 

Paraphernalia;    and   real  estate,        First,  the  real  estate,  and  after- 
which  was  subjected  by  will  to  the    wards  the  paraphernalia.(/} 
payment  of  debts; 

Paraphernalia;   and  real  estate.        First,  the  charged  estate,  and  be- 
charged  with  the  payment  of  debts,    fore  the  paraphernalia,  (m) 
by  a  will  which  empowered  the 
executrix  to  raise  money  for  that 
purpose,  by  a  mortgage  of  the  es- 
tate; 

(S)  Westfaling  ▼.  Weitfaling,  3  Atk.  460.  is,  in  3  Ves.  1 16,  n^  stated  from  Reg.  B.  See 

{h)  Manaton  v.  Manaton,  2  P.  W.  334.  also  Morrow  ▼.  Bush,  1  Cox,  186. 

(t)  Snelson  v.  Corbet,  3  Atk.  369.  (/)  Bingham  ▼.  Bmeley,  2  Bq.  Caa.  Abr 

ij)  Tynt  ▼.  Tynt,  2  P.  W.  642.  250,  in  marg. 

{k)  Powis  ▼.  Corbet,  3  Atk.  656,  cited,  as  (m)  Boynton  ▼.  Parkhurst,  1   Bio.  C.  C. 

Corbet  v.  Kynaston,  1  Bro.  C.  C.  627;  also  676 ;  Boyntun  ▼.    Boyntan,  S.  C.  1    Cox: 

cited  8  Vea.  303 ;  and  the  wiU  in  which  case  106.                                                              ' 
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Real  estate  devised,  and,  by  a  ge-       First,  the  estate  descended,  and 
Deral  charge  in  the  will,  made  sub-    before  the  estate  deyised.(n) 
jeet  to  the  payment  of  debts;  and 
real  estate,  which,  by  the  failure  of 
a  devise  in  the  will,  descended  to 
the  testator's  heir  at  law; 

Real  estate,  which  was  subject  First,  the  estate  descended, 
to  a  mortgage,  and  was  devised,  which,  to  pay  the  debts,  was  de- 
and,  by  a  general  charge  in  the  creed  to  be  sold  or  mortgaged; 
will,  made  liable  to  the  payment  next,  the  rents  and  profits  of  the 
of  debts;  and  a  freehold  estate,  same  estate;  and  then  the  estate 
purchased  by  the  testator  after  devised,  and  charged  with  the  pay- 
*making  the  will,  and  descended  to    ment  of  debts,  (o)  ^    ^^>jj    -i 

his  co-heiresses  at  law;  ^  -^ 

Freehold  and  leasehold  estates.       First,  the  estates  devised,  in  trust 
devised  to  trustees,  in  trust  to  sell    to  be  sold  to  pay  debts;  then,  the 
for  payment  of  debts;  other  free-   estates    specifically    devised,    and 
hold  and  leasehold  estates  speci-    charged  with  debts;  and  afterwards 
fically    devised,  and    by  the  will    the  estate  descended,  (p) 
charged  with  the  deficiency,  in  case 
the  money  to  be  raised  by  Uie  trus- 
tees should  not  be  sufficient  to  dis- 
charge the  debts;  and  a  freehold 
estate,  purchased  by  the  testator  af- 
ter the  making  of  his  will,  and  de- 
scended to  his  heir  at  law; 

A  copyhold  estate,  which  a  tes-       First,  the  copyhold  estate,  and 
tator    willed    that    his    executors   before  die  freeholds;  and  although 
should  sell,  in  trust  for  payment  of  the  copyhold  was  not  surrendered 
his  debts;  and  freehold  estates  spe-    to  the  use  of  the  will.(9) 
cifically  devised; 

Freehold  and  copyhold  estates.        Freehold  and  copyhold,  without 
devised  to  different  persons,  the   priority;  that  is,  <^  rateably,  accord- 
eopyhold  being  surrendered  to  the    ing  to  their  value,  "(r) 
use  of  the  will,  and  the  testator 
having  by  his  will  expressly  charg- 
ed <<  ail  and  singular  his  real  estate" 
with  the  payment  of  his  debts; 

Real  estates  in  the  West  Indies,  First,  and  before  the  estate  de- 
and  which  a  person  devised  to  trus-  scended,  the  estates  devised,  and, 
tees,  upon  trust  to  receive  the  by  that  devise  or  specific  gift, 
rents  and   profits,  and   apply  the    expressly  appropriated  to,  and  se- 

(fi)  WilliamiT.  Chitty^d  Ves.  545.  (p)  Donne  ▼.  LemM,  8  Bro.  C.  G.257 

(o)  DaviM  y.  Topp,  1  Bro.    G.  C.  524,  dted  8  Ves.  125, 803. 
dtfld  2  Bro.  C.  G.  262.    A  nmilar  case  is        (q)  Bizly^or  Bixby,  ▼.  Eley,'^  Dick.  698, 

WiidB  y.  Glarke,  I  Dick.  882,  2  Bro.  G.  G.  2  Bro.  G.  C.  325. 

281,  n.     Rowe  y.  Beayis,  1  Dick.  178,  con-        (r)  Growcock  y.  Smith,  2  Gox,  897.    See 

tains  this   general  statement — ''Rents  and  Harris  y.  Ingledew,  8  P.  W.  91;  alsoGhap. 

profits  of  a  real  estate  descended  are  to  be  ac-  lY.,  Sect  IV.,  of  the  present  Treatise. 
coanted  for,  and  applied,  beforo  the  inherit- 
ance is  sold,  and  applied." 

Vol.  VIII.— Z 
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same  in  payment  of  his  debts;  and    lected  for  the  purpose  of  paying, 
an  estate,  which  the  testator  pur-    the  debts,  (s) 
chased  after  the  making  of  his  will, 
and  which,  the  will  not  being  re- 
published, descended  to  his  heir. 

Real  estate  devised,  and  charged  First,  the  real  estate  charged 
by  the  will  with  the  payment  of  with  the  payment  of  debts;  next, 
debts,  and  to  sell  which  estate  for  the  rents  and  profits  of  the  same 
that  purpose,  a  power  was  given  to  estate;  and  if  these  funds  were  de- 
the  executors;  other  real  estate,  ficient,  then  the  deficiency  to  be 
specifically  devised ;  and  personal  made  good  out  of  the  personal  es- 
estate,  specifically  bequeathed;  tate  specifically  bequeathed,  and  the 

other  real  estate  specifically  devis- 
ed, and  each  to  contribute  in  pro- 
portion. (/) 
Real    estate,   which   a    person       To  pay  the  mortgage  debt,  (which 
mortgaged,  and  devised  by  his  will;    was  a  debt  by  specialty,)  first,  the 
and  real  estate,  which  he  afterwards    estate  descended,  and  in  exonera- 
purchased,  and  which,  the  will  not    tion  of  the  devised  estate.(ti) 
being  republished,  descended  to  his 
heir  at  law; 

Copyhold  lands,  which  a  person  To  pay  the  mortgage  debt;  first, 
mortgaged,  and  devised  to  his  ne-  and  in  exoneration  of  the  land  mort- 
phew,  in  fee;  and  freehold  lands,  gaged,  the  real  estate  devised  to  the 
which  the  testator  devised  to  his  son;  and  then  the  rents  and  profits 
only  son,  in  fee;  the  words  of  the  of  the  real  estate,  that  had  been  re- 
latter  devise  being,  <<  after  all  the  ceived  by  the  son  since  the  father's 
testator's  debts  paid,  the  rest  and  death. (v) 
residue  of  all  his  real  and  personal 
^  estate  should  go  to  his  son;" 

r  *379  1  ^I'he  authorities  which  have  been  mentioned,  ofifer,  it 
L  -J  will  be  seen,  two  principal  classes  of  cases, — one,  where  a 

will  does  not  provide  a  real  fund,  or  fund  of  real  estate,  for  the  payment 
of  debts;  and  the  other,  where  such  a  provision  is  contained  in  the  will; 
and,  in  each  of  which  classes,  the  question,  on  the  order  of  the  assets^ 
lies  between  the  testator's  heir  at  law,  and  a  party  who  claims  under  the 
ancestor's  will,  namely,  a  specific  legatee,  or  a  devisee. 

When  the  will  does  not  provide  a  real  fund  for  the  payment  of  debts, 
then  the  authorities  mentioned  appear  to  afibrd  this  general  conclusion, — 
that  in  the  case  of  debts  by  bond,  or  other  special  contract,  binding  the 
testator's  heir  at  law,  and  which  are  not  secured  by  mortgage,  reu  es- 

(«)  Manning  ▼.  Spooner,  8  Ym.  114.  On  tween  hU  heir  and  devisee ;  but  not  so  m  to 

the  word  "  selected"  there  used,  see  8  Ves.  take  away  from  the  creditor  a  fund  he  has  m 

304.  In  the  judgment  in  Manning  T.Spooner,  right  to  come  apon«"    (8  Yes.  118).    On 

Sir  R.  P.  Arden  said,  the    heir  could  not  Lingard  ▼.  Earl  of  Derbj,  and  Lord  Longh- 

avail  herself  of  her  right  not  to  be  called  up-  borough's  opinion  there  expressed,  see  Chap* 

on  to  contribute  until  the  appropriated  fund  ter  X  Y.,  Sect.  I.,  of  the  present  Treatise, 

was  exhausted,  *<  except  by  being  reimbursed  (/)  Silk  ▼.  Prime,  1  Dick.  384,  1  Bro.  C. 

out  of  the  rents  and  profits  of  this  trust  fund.  G.  138,  n.    See  2  Bos.  &  P.  310. 

She  cannot  postpone  the  creditors.  That  was  (u)  Galton  ▼.  Hancock,  8  Atk.  424,  436 ; 

the  case  of  Lingard  ▼.  Lord  Derby,  1  Bro.  cited  2  Bro.  C.  C.  263. 

C.  C.  311.     The  testator  may  arrange  bo-  (v)  King  y.King,  8  ?•  W.  856. 
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tate  descended  is,  to  pay  those  debts,  taken  before  either  a  qpecific  lega- 
cy, (w)  or  real  estate,  which  is  specifically  devised,  (x) 

When  the  will  does  provide  a  real  fund  for  the  payment  of  debts,  then 
the  authorities  appear  to  a£ford  these  general  conclusions,  in  the  case  of 
debts  by  bond,  or  other  special  contract,  binding  the  testator's  heir  at 
law,  and  which  are  not  secured  by  mortgage, — 1.  That  to  pay  those 
debts,  real  estate  purchased  after  the  making  of  the  will,  and  descended 
to  the  testator's  heir  at  law,  is  taken  before  real  estate  devised,  and, 
which  devised  estate  is,  by  a  general  charge  only,  made  by  the  will  lia- 
ble to  such  debts  ;(y)  as  where  this  chargers  effected  by  an  introductory 
clause,  containing  the  general  words,  <<Asto  my  wordly  estate,  eithei^ 
real  or  personal,  after  payment  of  my  debts,  I  give  and  dispose  thereof 
in  manner  following,"  and  by  these  additional  words  in  a  subsequent 
part  of  the  will, — <<  I  charge  and  make  chargeable  all  my  real  and  per- 
sonal estate  with  the  payment  of  my  debts,  and  subject  thereto,  I  devise," 
&c;(z)  or  where  the  *like  charge  is  effected  by  the  words,  ^  ^^^q  -t 
<^  I  will  that  all  my  debts  shall  be  paid,  and  I  charge  all  my  ^  J 

estates  with  the  payment  thereof,  and,  subject  thereto,  I  devise,"  &c(a) 
— 2,  That  to  pay  the  like  debts,  real  estate  devised  is  taken  before  real 
estate  purchased  after  the  making  of  the  will,  and  descended  to  the  tes- 
tator's heir  at  law,  in  instances  where  the  devised  estate  is,  by  a  special 
charge,  made  liable  to  the  debts.(6) 

Also,  when  the  will  does  provide  a  real  fund  for  the  payment  of  debts, 
then  the  authorities  mentioned  appear  to  afford  these  farther  general  con- 
clusions in  the  case  of  debts  by  bond,  or  other  special  contract,  binding 
the  testator's  heir  at  law,  and  which  are  not  secured  by  mortgage;  name- 
ly, that,  where  a  contrary  intention  does  not  appear  in  the  will,  a  Court 
oS  Equity  takes,  to  pay  those  debts,  a  real  fund  created(c)  for  the  pur- 
pose, and  only  for  the  purpose,(J)  of  paying  debts,  before  real  estate  de- 
vised^ and,  by  a  special  charge  in  the  will,  made  liable  to  the  debts:(e) 
and  real  estate  devised,  and  so  specially  charged,  before  real  estate  de- 
scended;(/)  and  whether  such  real  estate  descended  was  purchased  after 
the  making  of  the  will,(^)  or  the  testator  was  seised  of  it  at  the  time  the 
will  was  made:(A)  and  real  estate  descended  before  real  estate  devised, 
and  which  devised  estate  is,  by  a  general  charge  only  in  the  will,  made 
liable  to  the  debts ;(})  and  whether  the  real  estate  descended  was  pur- 

(v)  Chaplin  ▼.  Chaplin,  8  P.  W.  865,  (e)  Donne  t.  Lewis,  3  Bro.  C.  C.  867, 

8S7;  Bainton  ▼.  Ward,  2  Atk.  ed.    Sand,  cited  8  Yea.  125,808. 

ITS,  and  n.  (2,)  alto  atated  2   Vea.  2,  and  (/)  Donne  ▼.  Lewis,  above  ;  Powie  t. 

from  Reg.  B.  7  Yea.  603,  n.  Corbet,  8  Atk.  656,  cited,  as  Corbet  y.  Ky- 

(jr)  ChapUn  ▼.  Chaplin,  8  P.  W.   865,  naston,  1  Bro.  C.  C.  527,  also  8  Yes.   803, 

867 ;  Palmer  v.  Mason,  1  Atk.  506 ;  West-  and  the  will  in  which  case  is  in  8  Yes.  116, 

Mng  ▼.  West&Uog,  3  Atk.  460.  n.,  stated  from  Reg.  B. ;  Manning  t.  Spooner, 

(y)  Daneav.  Topp,   1  Bio.  C.C.524{  8  Yes.  114. 

Wfide  y.  Clarke,  1  Dick.  362;  Williams  ▼.  (j^)  Donne  y.    Lewis,  Fowls  y.   Corbet, 

Chittjr,  8  Yes.  546.     See  also  2  Bro.  C.  C.  and  Maning  y.  Spooner,  above. 

362-^266,  3  Yes.  117,  118.  (A)  2  Bro.  C.  C.  262,  268,  266 ;    3  Yes. 

(x)  1  Bro.  C.  C.  624,  cited  2  Bro.  C.  C.  118;  8  Yes.  803,  804.    See  1  Bro.  C.  C. 

364.  527,628. 

(a)  1  Dick.  882;  2  Bro.  C.  C.  261,  n.  (t)  Wride  y.  Clarke,  1  Dick.  882,2  Bro. 

\b)  Donne  y.  Lewis,  2  Bro.  C.  C.  267;  C.  C.  261,  n.;  Daviea  y.  Topp,  1  Bro.  C.  C. 

Sfanniag  y.  Spooner,  3  Yes.  1 14.  624,  dted  2  Bro.  C.  C.  262 ;    Williams  y. 

(c)  8  Yes.  304.  Chitty,  3  Yes.  646. 

id)  3  Yes.  U8. 
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chased  after  the  making  of  the  will,  H)  or  the  testator  was  seised  of  it 
at  the  time  the  will  was  inade,(ib)  and,  in  the  latter  case,  the  cause  of  the 
descent  was  a  failure  of  a  devise  in  the  will:(/)  and  reaf  estate  devised, 
r  *<)81  1  ^"^  ^  generally  charged,  before  real  estate  devised,  and  not 
L  ^  made  by  the  testator  a  fund  for  the  payment  of  his  debt8:(m) 

and,  consequently,  to  satisfy  the  debts  mentioned,  the  different  funds 
stknd  in  the  following  order  to  be  taken  to  pay  them, — 

1.  A  real  fund  created  for  the  purpose,  and  only  for  the  purpose,  of 
paying  debts; 

2.  Real  estate  devised,  and,  by  a  special  charge  in  the  will,  made  lia- 
ble to  the  debts; 

3.  Real  estate  descended; 

4.  Real  estate  devised,  and,  by  a  general  charge  only  in  the  will,  made 
liable  to  the  debts;(n^ 

5.  Real  estate  devised,  and  not  made  by  the  testator  a  fund  for  the 
payment  of  his  debts.(o) 

With  regard  to  the  place,  which  a  testator's  personal  estate  occupies 
in  the  range  of  assets,  to  be  taken  to  pay  his  debts,  it  may  farther  be 
mentioned,  that,  except  where  the  personalty  is  exempted  from  this  pay- 
ment(/>)  a  Court  of  Equity  takes  to  satisfy  either  specialty  or  simple  con- 
tract debts,  iirst,  the  personal  estate,  which  is  not  bequeathed  in  specific 
legacies;(9)  afterwards,  the  specific  legacies;(r)  and,  lastly,  the  testator's 
widow's  paraphernalia.(9)  And  to  pay  debts  by  specialty,  in  which  the 
testator's  heirs  are  bound,  a  Court  of  Equity  takes,  first,  the  personal  es- 
tate which  is  not  specifically  bequeathed  ;(^)  and,  afterwards,  freehold 
land  descended,  and  before  either  paraphernalia,(t/)  or  specific  legacies.(v) 

r  •382  1  ^^^  ^  ^^^  ^^  ^^^^  debts,  freehold  land  ^beneficially  devised 
■-  -*  is  taken  before  paraphernalia,  (t^)    But  it  appears  that  speci- 

fic le^cies,  and  freehold  land  beneficially  and  specifically(;r)  devised,  are, 
to  satisfy  those  debts,  made  to  contribute  rateably,  according  to  their  re- 
spective values;(y)  except  the  land  devised  is  by  the  will  charged  with 


ii 


ij  )  WrideT.  01aik6,and  DvnM  ▼.  Topp^       (ti)  Tipping  ▼.  Tipping^  1  P.  W.  739.— 

ftboTO.  8  V68.  397 

[kj  8  Vm.  652 ;  8  Ves.  304.  (v)  Chaplin  ▼.  Chaplin,  3  P.  W.  365, 

[I)  Williams  ▼.  Chitty,  above.  367 ;  Bainton  t.  Ward,  2  Atk.  ed.  Sand.  172, 

(m)  8m  1  Bro.  C.  C.  627,  and  8  Vm.  124,  and  n.  (2.)  also  stated  2  Vea.  2,  and  firom 

126.  Reg.  B.  7  Yes.  503,  n.;  Daviea  y.  Topp,  1 

(n)  1  Bro.  C.  C.  627 ;  2  Bro.  C.  C.  263 ;  Bro.  C.  C.  624.^2  Kch.  &  Lef.  644. 
3  Yea.  117, 118;  8  Yea.  124, 126.  (w)  8  Yea.  397.    ^ee  also  Nicholas  v. 

(o)  See  1  Bro.  C.   C.  627,  and  8  Yea.  Southwell,  Mos.  177,  and  Bingham  ▼.  Erae- 

124,  126.  lay,  2  Eq.  Cas.  Abr.  250,  in  marg. 

ip)  i  Bro.  C.  C.  627 ;  2  Bro.  C.  C.  263 ;        (x)  That  erery  deTise  of  land,  or  real  e»- 

3  Yes.  117.    On  Exemption,  see  also  in  the  tate,  and  whether  made  **in  paiticiilar  or 

present  Treatise,  Chapter  IIL,  Sect.  Y.,  and  general  terms,''  or  «  in  fo^  residoary/'  is 

Chapter  lY.,  Sect,  Y.  specific,  <'  from  this  circomstance,  that  a  man 

(9)  2  Atk.  626 ;   2  Bro.   C.  C.  263 ;  3  can  devise  only  what  he  has  at  the  time  of 

Yes.  117 ;  I  Dick.  386  ;  8  Yes.  124.  devising,"  see  1  P.  W.  679 ;  3  P.  W.  3S4 ; 

(r)  Nicholaa  y.  Southwell,    Mos.    177;  Amb.  173;  7  Yes.  147,  8  Yea.  306;  10 

Duke  of  Devon  v.  Atkins,  2  P.  W.  381 ;  Yes.  605  ;  1   Yes.  &  B.  176 ;  and  1  Y.  d^ 

Cotterell  v.  Chamberlain,  Bnnb.  32;  Par-  Jerv.  310,  311. 

rott  V.  Worsfold,  1  Jac  &  W.  694.-2  Sch.        (y)  Long  v.  Short,  1  P.  W.  403,  and  5ck 

db  Lef.  644.  ed.  n.  (1;)  Short  v.  Long,  8.  C,  2  Yen. 

(t)  Nicholaa  v.  Southwell,  Mos.  177.—  766 ;  Silk  v.  Prime,  1  Dick.  384,  1  Brou  C. 

1  P.  W.  730.  C.  138,  n.;  Oneal  v.  Mead,  1  P.  W.  693.  Se^ 

(0  2  Atk.  624,  626 ;   1  Bro.  C.  C.  626,  Haalewood  v.  Pope,  3  P.  W.  824,  5th  pointy 

626.  and  Warner  ▼.  Hayea,4  Yin.  Abr.  468»  S 
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the  payment  of  debts,  in  which  case,  it  would  seeni)  although  the  charge 
ifl  general  only,  the  land  devised  is  taken  before  the  specific  legacies,  (z) 

In  Choat  v.  Yeats,  S.  M.,  by  her  will,  gave  legacies  of  di£ferent  sums 
of  stock,  and  other  legacies,  amongst  which  was  one  of  30/.,  which  she 
directed  to  be  paid  out  of  her  funded  property.  And  she  gave  all  the 
rest,  residue,  and  remainder,  of  her  funded  property,  after  payment  of 
her  debts,  legacies,  funeral,  and  testamentary  expenses,  to  the  plaintiff, 
for  his  own  use.  All  the  rest,  residue,  and  remainder,  of  her  real  and 
personal  estate,  she  gave  to  trustees,  upon  certain  trusts.  On  this  will, 
Sir  T.  Plumer  decided,  that  if  the  stock  should  be  insufficient  to  pay  the 
debts  and  legacies,  the  creditors  and  legatees  would  have  a  right  to  resort 
to  the  other  personal  estate;  but  that,  as  between  those  two  funds,  the 
stock  must  be  first  applied,  (a)  In  Browne  v.  Groombridge,  H.  H.  B., 
by  hiB  will,  gave  to  his  executors  a  specific  iund,  consisting  of  exchequer 
bills,  money  at  his  bankers,  money  due  on  policies  of  life  insurance, 
money  in  the  public  funds,  and  debts  owing  to  him,  upon  trust,  among 
other  purposes,  to  pay  his  debts,  funeral  and  testamentary  expenses,  and 
also  certain  legacies;  *and  he  gave  and  bequeathed  all  the  rest  ^  «^g^  •» 
and  residue  of  his  estate  and  effects  to  his  wife.    Sir  J.  Leach  '-    -  ^ 

decided,  that  the  debts  and  legacies  were  not  to  be  paid  in  the  first  in- 
stance out  of  the  residuary  estate,  and  that  the  specific  fund  was  first  lia- 
ble to  pay  them;  his  Honor  holding,  <<  that,  by  the  clear  expressions  of 
the  will,  the  debts  and  legacies  were  immediately  charged  upon  that  part 
of  the  personal  estate,  which  was  comprised  in  the  specific  gift''(6) 

In  an  earlier  case,  Holford  v.  Wood,  and  which  does  not  appear  to 
have  been  noticed  in  either  of  the  two  authorities  last  mentioned,  a  per- 
son by  her  will  gave  a  specified  fund,  consisting  oi  leasehold  premises, 
and  certain  other  parts  of  her  personal  property,  to  her  sole  executor, 
for  his  own  use,  <<  subject  only  to  the  payment  of  the  following  annuities 
and  legacies;"  which,  accordingly,  in  this  place  were  bequeathed  by  the 
testatrix.  Sir  R.  P.  Ardea  decided,  that  the  specific  bequest  to  the  exe- 
cutor « is  not  to  be  considered  as  the  primary  fund  for  the  legacies  and 
annuities,  but  as  an  auxiliary  fund,  in  case  the  general  personal  estate  is 
not  sufficient  "(c)  This  case  appears  to  be  materially  distinguishable 
firom  Choat  v.  Yeats,  and  Browne  v.  Groombridge,  by  the  circumstance, 
that  the  will  in  Holford  v.  Wood  contains  no  disposition  of  the  residue 
of  the  testatrix's  personal  estate;  and  to  this  instance,  therefore,  appear 
to  be  applicable.  Lord  Loughborough's  words,  "  In  the  distribution  of 
assets,  the  Court  always  applies  assets,  not  specifically  given  to  any  one^ 
before  assets  that  are  specifically  given,"  an  observation  which  his  Lord- 
ship made  in  a  case  where  he  held,  that,  to  pay  the  debts  of  the  testator, 
a  descended  estate  was  liable,  before  an  estate  which  was  devised,  and, 
by  a  geooral  charge  in  the  will,  made  liable  to  the  payment  of  ihein,{d) 

Yin.  Abr.  448,  2  Eq.  Cm.  Abr.  493,  552  ;  (a)  1  Jac.  6e,  W.  102. 

Warner  t.  Hswm,  3  Bro.  P.  C.  ed.  Toml.  (b)  4  Madd.  495. 

SI,  8  Ch.  Rep.  806,  probably  8.  G.  (c)  4  Vea.  76. 

(x)  8  Yea.  124,  125.  In  Daviea  ▼.  Topp,  (d)  WillianM  ▼.  Chkty,  3  Yea.  652.    On 

1  Bro.  C.  C.  524,  where  landi  beneficially  first  applying  a  fand  left  nndispoaed  of,  aee 

deriaed  were,  to  pay  debCa,  taken  before  ape-  also  Attorney  General  ▼.  Tomkina,  Amb.  ed. 

dfielegadea,  by  the  will  the  landa  were,  by  Blant,  217,  and  218,  n.  (6;)  and  Negus  ▼. 

sguerat  charge,  made  liable  to  the  debts,  Coulter,    1   Dick.  326,  Amb.  367,  anded. 

and  tha  apecific  legaciea  were  exempted  from  Blont^  368|  n.  (2.) 
Uaa  paymeot  of  them. 

Z2 
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A  legacy,  which  is  most  commoDly  called  a  specific,  but  which  is 
more  properly  an  individual,(e)  legacy  appears  to  be  a  chattel,  personal 
r  *384  1  ^^  ^^^^  possessed  by  a  testator,  either  at  the  time  *when  the 
I-  ^  will  is  made,  or  at  jfiis  death,  and,  when  at  his  death,  then  al« 

so  at  the  time  of  making  the  will,  or  during  some  intervening  period; 
and  which  chattel  is  by  the  will  specifically  selected  out  of  the  testator's 
estate  so  possessed  by  him,  he  meaning  that  the  very  chattel  thus  selected 
shall  be  the  subject  of  the  gift,  snd  not  that  the  gift  may  be  supplied  by, 
indi£ferently,  any  part  of  his  estate.^/)  It  is  necessary  that  the  will  con- 
tain some  word  or  expression,  that  is  evidence  of  these  two  characteris- 
tics of  a  specific  legacy,  namely,  possession  and  seleetion;(^)  and  the  ex- 
pression, which,  perhaps,  most  commonly  affords  this  evidence^  is  the 
possessive  pronoun,  my  .(A) 

Amongst  other(t)  instances  of  a  specific  legacy  of  a  chattel,  as  of  stock, 
or  money  in  the  public  funds, (y)  of  a  debt,(AE)  of  money  secured  by 
r  *3S5  1  ™^^g^S^i(0  ^^^  ^^  ^  ^^rm  of,  or  leasehold  *for,  years,(m)  the 
"-  ^  following  bequests  may  be  chosen  for  examples, — ^*  I  give 

all  my  personal  estate  in  W.,  except  my  bed  and  bedding,  to  J.  S.  :*'(n) 
^*1  bequeath  to  E.  B.  all  and  singular  my  household  goods,  household 
furniture,  jewels,  plate,  pictures,  horses,  chaise,  linen,  woollen,  and  all 
other  moveables,  in  my  said  house  and  premises  :"(o)  <'  To  my  eldest 
son,  J.  R.,  I  give  and  bequeath  unto  him  such  part  of  my  stock  of  horses, 
which  he  shall  select,  to  be  fairly  valued  and  appraised,  to  the  amount 

(e)  1  Wert  Cm.  T,  Hardw.  483 ;   1  AUc.  660,  on  the  South  Sea  Annuities ;  Jeffnjm 

417.  ▼.  Jefiireys,  8  Atk.  120 ;  Cooper  ▼.  Martin, 

(/)  1  West  Cas.  T.  Hardw.  483, 483  ;  1  West  Caa.  T.  Hardw.  443  ;  Cook  y.  Maiw 

1  Atk.  417.    On  some  adttmtages,  and  dia-  tyn,  8.  C,  3  Atk.  8 ;  Stafford  ▼.  HortOD,  1 

adTantagea,  which  attend  a  spedfic  legacy,  Bro.  C.  C*  482 ;  Morley  v.  Bizd,  3  Yes.  639 ; 

flee  1  Yem.  31 ;  IP.  W.   640,  679,  680 ;  3  Richardson  ▼.  Brown,  4  Yes.  177 ;  Banioff- 

P.  W.  386 ;  Caa.  T.  Talb.  163 ;  Prec.  Oh.  ton  ▼.  Tristram,  6  Yes.  346 ;  FranUin  t. 

401 ;  1  West  Cas.  T.  Hardw.  483 ;  2  Yes.  The  Bank  of  England,  1  Russ.  676,  9  B.  & 

634.    And  that  a  Court  of  Equity  Isuu  C.  166, 4  Mann.  &  Ryl.  11;  Eyana  ▼.  Tripp, 

against  conslruing  a  legacy  to  be  specific,  6  Madd.  91 ;  Fontaine  y.  Tyler,  9  Prioa, 

•ee  Amb.  310 ;  4  Yea.  666,  673,  763 ;  and  94 ;  Richards  ▼.  Richards,  ib.  319. 
8  Yes.  413,  {k)  Lord  Castleton  ▼.  jLord  Fanshaw,  1 

Cr)  1  West  Caa.  T.  Hardw.  479,  483 ;  Eq.  Cas.  Abr.  298,  cited  4  Yes.  666 ;  Cha- 

Amb.  69;  4  Yes.  673,    See  1  Bro.  C.  C.  worth  v.  Beech,  4  Yes.  666;  Innea  ▼.  John- 

666,  and  18  Yea.  466.  son,  ib,  668 ;  Gillanme  ▼.  Adderley,  16  Yea. 

(h)  1   West  Cas.  T.   Hardw.  478,  479,  884,  on  the  first  legacy  in  the  will.     On  a 

481,483;  1  Atk.  416;  1  Yes.  425;  2  Yea.  legacy  of  a  debt,  and  some  distinctions  be- 

562,  663,  624 ;  3  Bro.  C.  C.  112  ;  1  Jac.  tween  a  specific  and  a  demonstratiye  legacy, 

8c  W.  603.  see  Chapter  YI.,  Sect  XHL,  of  the  proaent 

(t)  Ellis  ▼.  Walker,  Amb.  310 ;  Walker  Treatise. 
▼.  Jackson,  3  Atk.  634 ;  Pulsford  t.  Hunter,        (I)  Parrott  ▼.  Worsfold,  1  Jac.  &  W.  594. 
3  Bro.  C.  C.  416 ;  Nisbetty.  Murray,  6  Yes.        (m)  Lord  Castleton  y.  Lord  Fanshaw,  1 

149  ;  Page  y.  Leapingwell,  18  Yes.  463.  Eq.  Cas.  Abr.  398;  Richards  y.  Richaida,  9 

(  j)  Ashton  y.  Ashton,  Cas.  T.  Talb.  163,  Price,  319. 

3  P.  W.  384,  cited  1  West  Caa.  T.  Hardw.        (n)  Sayer  y.  Sayer,  Prec.  Ch.  393,  Gilb. 
488, 1  Atk.  418,  1  Yea.  436,  3  Yes.  664,  and  Eq.  Rep.  87,  3  Yem.  688. 

4  Bro.  C.  C.  848.     (When,  in  9  Yes.  181,        (o)  Barton  y.  Cooke,  6  Yes.   461,  464. 
Sir  W.  Grant  aaid,  that  Ashton  y.  Ashton  See  also  Gayre  y.  Gayre,  3  Yem.  638 ;  Earl 
had  been  oyerruled  by  modem  decisions,  he  of  Shaftsbury  y.  Counteas  of  Shaftsbury,  ibw 
perhapa  meant  merely  that  the  case,  as  stated  747 ;  Kelly  y.   Powlet,  Ajnb.  606, 1  Dick, 
by  Counael,  had  been  oyerruled,  for  it  was  369 ;  Green  y.  Symonds,  1  Bro.  C.  C.  129, 
incorrectly  cited  before  him.)     Ayelyn  y,  n. ;  Land  y.  Deyaynes,  4  Bro.  C.  C.  537, 
Ward,  1  Yes.  420,  424>  and  Belt's  Supplem.  On  a  bequest  of  goods  and  chattela  on  boaxd. 
184,  3nd  ed.  196,  cited  4  Bro.  C.  C.  347,  a  ahip,  see  Chapman  y.  Hart,  1  Yes.  871. 
348,  349;  Sleech  y.   Thorington,  3  Yes. 
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or800/.:'Vp)  <a  b^ueath  toW.  B.  my  capital  stock  of  1000/.  in 
the  India  Company's  stock,  with  the  diridend  thereon  arising,  which 
dividend  is  to  pay  for  his  education  and  maintenance  till  he  is  qualified 
for  holy  orders,  and  then  the  capital  to  be  laid  out  in  the  purchase  of  a 
living  for  him  in  the  Church.  This  stock  is  to  be  continued  or  disposed 
of^  at  the  discretion  of  my  exeeutor8:"(9)  <<  I  bequeath  to  J.  C.  B.  3000/. 
stock,  in  the  three  per  cent  consols  bank  annuities,  being  part  of  my 
stock  now  standing  in  my  name  in  the  Company's  books,  to  be  trans- 
ferred to  him  by  my  executors  hereinafter  named,  when  he  shall  attain 
the  age  of  twenty-one,  the  interest  thereof  in  the  mean  time  to  be  applied 
towards  his  education :"(r)  <<1  bequeath  the  sum  of  ll^OOO/.  capital  bank 
stock,  now  standing  in  my  name  in  the  books  of  the  Governor  and  Com- 
pany of  the  bank  of  England,  unto  W.   N.  T.:"(5)  <<I  give  to  A.  and 

B.  all  the  stock  which  I  have  in  the  three  per  cents.,  being  about  5000/., 
except  500/.,  which  I  give  to  C.:"(/)  *^l  give  to  J.  F.  10/.  per  annum 
for  life,  to  be  paid  out  of  my  dividends  of  400/.  in  the  Joint  stock  of 
South  Sea  annuities,  *now  standing  in  the  Company's  bools  p  ^^g^  ^ 
in  my  name;  and  I  do  hereby  charge  my  said  annui^  stock  ^  ^ 
with  payment  thereof  accordingly.  And  I  give  to  J.  D.  my  400/.  East 
India  stock;  and  also  my  400/.  joint  stock  in  South  Sea  new  annuities, 
subject  to  the  payment  of  said  annuity,  to  M.  B.'Vu) 

A  general  legacy,  and  which,  when  it  consists  of  a  chattel  personal,  is 
often  called  a  pecuniary(t;)  legacy,  seems  to  be  a  chattel,  personal  or  real, 
the  gift  of  which  the  testator  intends  may  be  supplied  by  any  part  of  his 
estate,  capable  of  being  the  subject  of  the  g\tL(w)  Several  cases  occur, 
wherein  a  legacy  has  been  held  to  be  general,  and  not  8pecific.(^)  In  the 
number  may  be  particularly  mentioned  the  instances  of, — a  sum  of  mo- 
ney bequeathed,  in  trust  to  lay  it  out  in  a  purchase  of  land:(y)  a  specified 
sum  of  bank  annuities,  directed  to  be  purchased  out  of  the  testator's  per- 
sonal estate  for  persons  named  in  his  will:(z)  stock,  or  money  in  the 
public  funds:(a)  a  sum  of  money  which  a  testator  bequeathed  out  of  his 
personal  estate  to  A.,  to  purchase  her  an  annuity  for  her  life^A)  a  life 
annuity  bequeathed  out  of  the  testator's  personal  estate.(c)    Examples 

ip)  Ridicris  T.  Richards,  0  Price,  219.  384;    Mann  t.  Copland,  S  Madd.  238;  Wil- 

Iq)  AahbuzBer  ▼.  Maogoire,  2  Bro.  C.  C.  loz  ▼.  Bhodea,  2  Roai.  462. 

108.  (y)  Hinton  ▼.  Pinke,  1  P.  W.  589. 

(r)  Barton  T.  Cooke,  6  Yea.  461.  (z)  Gibbons  ▼.  Hilla,  1  Dick.  824. 

(t)  Norria  ▼.  Harriaon,  2  Madd.  268, 279.  (a)  Partridge  ▼.  Partridge,  Cas.  T.  Talb. 

U)  Hamplureya  ▼.  Hamphreya,  2  Cdx,  226, 1  Atk.  417,  n.,  and  alao  stated  by  Lord 

184,  1  P.W.  6th  ed.  806,  n.  (2.)  Hardwieke,  I  West  Cas.  T.  Hardw.  484; 

(if)  Drinkwater  y.  Falconer,  2  Yes.  628 ;  Bronsdon  ▼•  Winter,  Amb.  67,  stated  3  Atk* 

where  all  the  three  legadea  were  held  to  be  128,  and  cited  4  Bro.  C.  C.  849 ;  Simmons 

specific.  ▼.  Yallance,  4  Bro.  C.  C.  346 ;  Blackshaw  y. 

(v)  1  Atk.  609 ;  1  Dick.  824 ;  1  Bro.  C.  Roberts,  cited  ib.'349;  Richardson  y.  Brown, 

C.  666.  4  Yes.  177;  Constantino  y.  Constantino,  6 
(w)  2  Yes.  663.  Yes.  100 ;  Sibley  t.  Peny,  7  Yes.  622 ;  Web- 
(x)  Anon.  y.  Wilkinson,  2  Ch.  Cas.  26 ;  star  y.  Hale,  8  Yea.  410;   Deane  y.  Test,  9 

LawBon  y.  Stitch,  i  Atk.  607,  1  West  Cas.  Yes.  146 ;  Parrott  y.  Worsfold,  IJac  dc  W. 

T.  Hardw.  326 ;  Stirling  y.  Lydiard,  8  Atk.  694. 

199;  Sleeeh  y.  Thorington,  2  Yes.  660,  on  (6)  Halton,  or  Alton,  y.Medlieot,  cited  8 

the  beqoeat  of  the  East  India  bonds;  Hay-  Atk.  694,  and  2  Yes.  417. 

maad  t.  Brodbelt,  6  Yes.  199;  Howe  y.  Earl  {e)  Hume  y.  Edwards,  3  Atk.  698.     See 

of  Dartmonth,  7  Yes.  137 ;  Sadler  y.  Tor-  Peacock  y.  Monk,  1  Yes.  127, 188,  and  Le- 

un,  8  Yea.  617, 624 ;  Lambert  y.  Lambert,  win  y.  Lewin,2  Yes.  416. 

11  Yea.  607;  Gillaom  y.  Adderley,  16  Yes. 
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of  a  general  legacy  are, — <<I  bequeath  to  R.  F.  and  his  wife,  the  sum  of 

r  *387  1  ^^^'  ^^^^  *^^^  ^  riDg:*'(rf)  "I  give  to  A.  S.  6000/.  in  the 
L  ^'  J  old  annuity  stock  of  .the  South  Sea  Company  :'*(e)  <<Igive 
to  Storey's  Hospital  3400/.  in  the  three  per  cents.,  the  annual  dividends 
of  which  to  be  every  half  year  divided  betwixt  four  widows:"(/)  *<  I 
give  to  F.  SL  K.  a  legacy  of  1000/.  out  of  my  reduced  bank  annuities 
three  per  cents,  by  my  executor  within  one  month  from  my  decease :''(^) 
<<I  give  to  T.  W.  and  W.  W.  200/.  four  per  cent,  consolidated  bank  an- 
nuities.''(A) 


[    ♦388    ]  •CHAPTER  XXXI. 

OF  TACKING  TO  A  MORTGAGE 

Sect.  I.  Of  the  Principle  of  Tacking. 

II.  0/  the  Tacking  of  Costs,  or  Eocpenses. 

III.  Of  the  Tacking  of  a  Bond  Debt. 

IV.  Of  the  Tacking  of  a  Simple  Contract  Debt. 

V.  Of  the  Extension  of  the  Principle  to  compel — 1.  ^  Re- 
demption of  a  different  Mortgage  of  different  Land; 
and  2,  A  Redemption  of  the  whole  of  one  Mortgage. 


SECTION  L 

OF  THE  FRINCIPLE  OF  TACKING. 

When  land  is  mortgaged,  on  condition  of  redemption  by  payment,  at 
a  certain  day,  of  principal  and  interest;  while  the  condition  is  neither 
fulfilled  nor  broken,  the  mortgagee  is  seised  or  possessed  of  an  estate  in 
the  land,  liable  to  be  defeated  by  the  performance  of  the  condition. (a) 
But  so  soon  as  the  condition  is  broken,  at  law  that  estate  is  forfeited  to  the 
mortgagee.  In  equity,  however,  it  is  still  considered  to  be  a  pledge  only, 
which,  under  certain  restrictions,  may,  notwithstanding  the  forfeiture, 
be  redeemed.(6)  But  although,  in  general  cases,  a  Court  of  Equity  al- 
lows the  pledge  to  be  redeemed  on  payment  of  principal  and  interest, 
yet  where,  in  the  opinion  of  the  Court,  the  mortgagee  has  against  the 
mortgagor  an  equity  to  be,  at  the  time  of  redemption,  satisfied  a  farther 
r  *389  1  ^^^^  aeainst  him,  the  Court  will  ^not  take  from  the  mortgagee 
I-  -I  his  legal  right  to  the  estate  forfeited,  except  upon  terms  con- 

sidered by  the  Court  to  be  an  equitable  arrangement  between  the  par- 

(<Q  Apreeoe  ▼.  Apreece,  1  Vm.  &  B.  364.  {g)  Kirby  v.  Potter,  4  Vm.  748.  Bee  abo 

(e)  Pane  ▼.  Snablin,  or  Soaplin,  1  Weit  Deane  t.  Teat,  9  Yea.  146. 

Caa.  T.  Hanhr.  470,  1  Atk.  414,  cited,  aa  (A)  Wilaon  ▼.  Biownamith,  9  Vea.  180. 

Pieroe  y.  Snaveling,  in  1  Vea.  425.  (a)  15  Yin.  Abr.  440,  pi.  7. 

(/)  Bishop  of  PeterboroQgh  ▼.  Mortlock,  {b)  2  Eden  Rep.  79, 80 ;  %  Yes.  jqn.  977. 

1  Bro.  C.  C.  565. 
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ties.(c)  The  rale  adopted  is,  "He^that  will  have  equity  to  help  where 
the  law  cannot,  shall  do  equity  to  the  same  party  against  whom  he  seeks 
to  be  relieved  in  equity .''(cf)  The  legal  right,  and  that  equity  against 
the  mortgagor,  constitute  the  principle  of  tacking:  want  of  that  equity 
will  prevent  tacking.  («) 


SECTION  II. 

OV  THE  TACKING  OF  COSTS,  OB  EXPENSES. 

A  MOBTGAGEE  has  uot  universally,  but  generally,  and  except  under 
particular  circumstances, (/)  an  equity  to  claim  out  of  the  mortgaged 
estate  payment  of  all  his  costs,  or  expenses,  to  which  he  has  been  put  in 
consequence  of  the  mortgage.  And  therefore  on  redemption,  he  is,  ge- 
nerally speaking,  entitled  to  be  paid  those  costs,  or  expenses;(^)  as, — 
costs  '<  in  defending  his  mortgage  at  law:''(A)  <<  expenses  in  law-suits  to 
foreclose  the  mortgagor,  and  otherwise  the  relation  to  the  estate:''(t)  fines 
paid  on  the  renewad  of  a  church  lease  mortgaged :(y)  money  expended 
"  in  supporting  the  right  of  the  mortgagor  to  the  estate,  where  his  title 
has  been  impeached :''(Ar)  in  some  circumstances,  *money  paid  ^  ^qq/v  -■ 
to  a  bailiff,  or  receiver,  to  receive  the^  rents  of  the  estate :(/)  ^  -* 

and,  in  some  circumstances,  money  paid  to  a  bailifi,  to  manage  the  es- 
tate.(m) 

The  general  language  of  a  Court  of  Equity  is, — ^  At  law,  after  a 
mortgage  is  forfeited,  the  estate  is  the  absolute  property  of  the  mort* 
gagee,  and  he  may  deal  with  it  as  his  own;  and  if  the  mortgagor  comes 
the  redemption,  which  the  eqOity  of  this  Court  gives  him,  it  must  bet 
upon  the  terms  of  indemnifying  the  mortgagee  from  all  costs  arising  out 
of  his  legal  acts.''(fi) 


SECTION  III. 

OF  THE  TACKING  OF  A  BOND  DEBT. 

When  a  mortgage  is  made  by  a  person  seised  in  fee,  and  the  mort* 
gagor  is  farther  indebted  to  the  mortgagee  by  bond,  entered  into  before 

(e)  KsyioD,  or  Raiiion«  t.  Sadtflrerell,  1  (g)  Hunt  t.  Fownet,  9  Yei.  70 ;  Ex  parte 

Tern.  41, 8  Ch.  Cm.  98 ;  Saint  John  v.  Hoi-  Brightena,  I  SwanaL  8 ;    EUiaon  t.  Wright, 

Ibvd,  1  Ch.  Caa.  97 ;  Demandray,  or  Demain-  .3  Rnaa.  468 ;  Wilaon  t.  Metcalle,  3  Madd. 

bray,  ▼.  Metcali;  Prac.  Ch.  419, 2  Yern.  691,  45;  Wetherell  y.  CoUina,  ib.  865;  Ex  parte 

608;  Jonee  t.  Smith,  2  Yea.  jan.  377 ;  We-  Trew,  ib.  372 ;    Loftua  t.  Swift,  2  Sch.  dc 

therd  y.  CoUina,  3  Madd.  855.  Lef.  642,  657 ;  Webb  y.  Roike,  ib.  661,  676. 

(d)  1   Ch.  Caa,  97;  Prac.  Ch.  420  )   8  (A)  Ramaden  y.  Langley,  2  Yem.  536. 
Sdini,  80.  (»)  Lomax  y.  Hide,  2  Yem.  185. 

(e)  Bromley  y.  Hamoadt  3  Ch.  Cas.  23.  (j)  Maoloye  y.  Bale,  2  Yem.  84;  Lncam 

(f)  Mooatta  y.  Mmgatroyd,  1  P.  W.  393 ;  y.  Mertina,  1  Wila.  34. 

Gilbert  y.  Goldiog,  2  Anato.  442 ;  Skipp  y.        (k)  Godfrey  y.  Wataon,  3  Atk.  518. 
Wyatt,  1  Cox,  853;  DetelUn  y.  Gale,  7  Yea.        (I)  Godfrey  y.  Wataon,  3  Atk.  518 ;  Da- 

563 ;  Sx  parte  Hania,  dted  in  Ex  parte  yia  y.  Bendy,  3  Madd.  170 ;  Carew  y.  John- 

Tnm,  3  Madd.  372 ;  Barry  y«  Wrvy,  3  Rnaa.  aton,  2  Sch.  &  Lef.  301. 
466;    Axelideacon  y.  Bowea,  M'CleL  149;        (m)  Bonithon  y.Hockmore,  1  Yem.  316. 
Manny  y.  O'Dea,  1  BaU  &  B.  109, 121.  (»)  WethereU  y.  Collina,  3  Madd.  855. 
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or  after  the  inortgage,(o)  here,  od  payment  of  the  mortgage  debt  only, 
and  without  the  bond  debt,  a  Court  of  Equity  allows  a  redemption  by — 
the  mortgagor  him8elf:(;7)  by  a  purchaser  for  a  valuable  consideration  of 
the  equity  of  redemption :(7)  by  a  mortgagee  of  the  equity  of  redemp- 
tion:(r)  and  by  the  assignees  of  the  mortgagor,  become  bankn]pt:(«)  and, 
after  the  death  of  the  mortgagor, — by  one,  who,  for  a  valuable  considera- 
r  *391  1  ^^^^*  ^^^  purchased  the  equity  of  redemption  from  the  «heir 
■-  -I  at  law  of  the  mortgagor :(/)  by  the  mort^gor's  specialty  cre- 

ditors:(t/)  by  <<  intervening  incumbrancers  of  a  superior  nature  between 
the  mortgage  and  the  bond:''(t;j  by  creditors  *^  claiming  under  a  deed  of 
trust  by  the  mortgagor  in  his  life-time  conveying  the  equity  of  redemp- 
tion :^Vt£y)  by  the  mortgagor's  creditors,  the  equity  of  iWemption  being 
devised  by  him,  in  trust  for  the  payment  of  his  debts:(;r)  by,  it  seems,  the 
mortgagor's  creditors,  the  equity  of  redemption  being  by  his  will  charged 
with  the  payment  of  his  debts:(y)  and  by  trustees,  to  whom  the  mort- 
gagor's heir  at  law  has  conveyed  the  equity  of  redemption,  <«  in  trust 
lor  pa}rment  of  all  the  bond  and  simple  contract  debts  of  his  father 
equally,  "(z) 

When  a  mortgage  is  made  by  a  termor  for  years,  and  the  mortgagor 
is  farther  indebted  by  bond  to  the  mortgagee,  here,  also,  on  payment,  of 
the  mortgage  debt  only,  and  without  the  bond,  a  Court  of  Equity,  after 
the  death  of  the  mortgagor,  allows  a  redemption  by  a  person  to  whom 
the  executor  of  the  mortgagor  has  assigned  the  equity  of  redemptioo.(a) 

When  a  mortgage  is  made  by  a  person  seised  in  fee,  and  the  mortgagor 
is  farther  indebted  to  the  mortgagee  by  bond,  in  which  his  heirs  are 
bound;  without  payment  of  the  bond,  as  well  as  the  mortgage,  a  Court 
of  Equity  does  not  allow  a  redemption  by  the  mortgagor's  heir  at  law;(&) 
or  devisee  of  equity  of  redemption,  if  the  devise  is  merely  for  the  de* 
▼isee's  own  benefit,  and  is  therefore,  as  against  the  bond  creditor,  void 
r  *392  1  ^^^^^  ^^^  'statute  3  and  4  W.  and  M.  c  14,  against  fraudu- 
^  lent  devises.(c)    The  prineiples  on  which  the  heir  is  not  al* 


(0  Windham  ▼.  Jenningi,  S  Ch.  Rap.  (u)  Lowthian  ▼.  HasMl,  3  Bro.  C.  C.  16S; 

M7 ;  Troaghton  y.  Troughton,  1  Yes.  86.  Hamerton  y.  Rogen,  1  Ves.  jun.  613.    8ee 

(p)  Monger  y.  Kett,  12  Mod.  559 ;  Chal-  alio  Anon.,  or  Jackson  y.  Langford,  S  Yea. 

lif  y.  Caabom,  Prac  Ch.  407,  1  £q.  Caa.  662,  and  Jonea  y.  Smith,  2  Yes.  jon.  376. 

Abr.  325;   Shrapnell  y.  Blake,  2  Eq.  Caa.  (v)  Powis  y.  Corbet,  3  Atk.  556. 

Abr.  608,  Ca.  34 ;  Morrat  y.  Paake,  2  Atk.  («)  Anon.,  or  Jackaon  y.   Langfbid,  2 

63 ;  Jones  y.  Smith,  2  Yea.  jan.  376.     For-  Yes.  662. 

marly  the  mortgagor  himself  waa  not  allowed  (x)  Heams  y.  Bance,  8  Atk.  630.    8a« 

to  redeem,  without  payment  of  the  bond  as  also  Powis  y.  Corbet,  ib.  556. 

well  aa  the  mortgage ;  Baxter  y.  Manning,  1  (y)  Price  y.  Fastnedge,  Amb.  685. 

Yam.  244;  Anon.  3  Saik.  84 ;  Gory'a  caae^  (z)  Coleman  y.  Winch,  or  Winoa»  1    P. 

8.  C,  ib.  240 ;  Peers  y.  Baldwyn,  2  Eq.  Cas.  W.  775,  Pnc  Ch.  51 1. 

Abr.  611.    Sea  also  HalUley  y.  KirUand,2  (a)  Coleman  y.  Winch,  I  P.  W.  776, 

Ch.  Rep.  360.  Prec.  Ch.  512.    See  also  Yandenee  y.  Wil- 

(q)  Troaghton  y.  Trongfaton,  I  Yea.  87, 8  lis,  3  Bro.  C.  C.  21. 

Atk.  659;    Archer  y.  Snatt,  2  Stra.  1107;  (b)  Windham  y.  Jennings,  2  Ch«  Rap. 

Adams  y.  Clazton,  6  Yea.  226,  229.  247 ;  Anon.  2  Ch.  Caa.  164;  Shuttleworth 

(r)  Anon.  3  Salk.  84 ;  Gory's  case,  S.  C,  y.  Laycock,  1  Yarn.  245 ;  Challia  y.  Caa- 

ib.  240 ;  Shrapnell  y.  Blake,  2  Eq.  Caa.  Abr.  bom,  Prec.  Ch.  407  ;  Shrapnell  y.  Blake,  2 

603,  1  West  Cas.  T.  Haidw.  166.  Eq.  Cas.  Abr.  603;  Troughton  y.  Tnmgli. 

(a)  Shrapnell  y.  Blake,  aboye.  ton,  1  Yea.  86,  3  Atk.  659 ;  Powia  y.  Coabat, 

(0  Bayly  y.  Robaon,  or  Robinaon,  Piec  3  Atk.  556 ;  Haama  y.  Bance,  ib.  630. 

Ch.  89,  1  Eq.  Caa.  Abr.  325,  Ca.  9,  n.  (b.)  (e)  ChaUia  y.  Caabom,  Prec  Ch.  407 ; 

Sea  alao  Coleman  y.  Winch,  1  P.  W.  775,  Haama  y.  Bance,  8  Atk.  630 ;  Price  y.  Faal* 

Prac  Ch.  51  i .  nadge,  Amb.  685.    See  aJao  8  Atk.  669. 
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lowed  to  redeem,  without  payment  of  the  bond,  seem  to  be, — that  the 
mortgaged  land,  so  soon  as  redeemed  by  the  heir,  would  be  assets  in  his 
hands  to  pay  the  bond  debt;  that  the  creditor  might  sue  to  be  paid  out 
of  this  particular  fund;  and  that  therefore  a  circuity  of  action  or  suit  is 
avoided,  by  obliging  the  heir  to  pay  the  bond  at  the  time  of  redemp- 
tion.(£0  The  same  principles  appear  to  apply  to  a  devisee  of  the  equity 
of  redemption,  if,  as  against  creditors,  the  devise  to  him  is  void  under  the 
statute  3  and  4  W.  and  M.  c.  14,  against  fraudulent  devises,(e)  or  the 
late  Act  1 1  Geo,  IV.  and  1  Will.  IV.  c.  47. 

An  heir  at  law  has  been  allowed  to  redeem  a  mortgage  of  copyholds, 
without  payment  of  a  judgment,  that  had  been  assigned  to  the  mort- 
gagee. The  reason  given  was,  that  copyhold  lands  are  not  liable  to  an 
execution  upon  a  judgment  (/*) 

When  a  mortgage  is  made  by  a  termor  for  years,  and  the  mortgagor 
is  also  indebted  to  the  mortgagee  by  bond,  without  payment  of  the  bond, 
as  well  as  the  mortgage,  a  Court  of  Equity  does  not  allow  a  redemption 
by  the  mortgagor's  executor.  (^) 

It  remains  to  mention  two  cases,  where  the  mortgagee  was,  in  different 
rights,  creditor  by  mortgage  and  bond.  In  Blackwell  v.  Symes,  **  a 
woman,  bond  creditor,  married  mortgagee,  and  died.  The  husband  took 
out  administration  to  his  wife,  and,  on  bill  brought  by  him,  was  allowed 
to  tack  the  bond  to  the  mortgage,  against  the  heir  at  law.''(A)  In  Price 
V.  Fastnedge,  E.  F.,  seised  in  fee,  mortgaged  to  R.  P.  for  years,  to  se- 
cure 1000/.  R.  P.  devised  his  real  and  personal  estate  to  S.,  and  made 
her  executrix.  ^S.  afterwards  lent  E.  F.  500/.,  upon  bond,  p  900^  -1 
E.  F.  by  his  will  charged  the  mortgaged  lands  with  the  pay-  ^  J 

ment  of  his  debts.  On  a  bill  by  S.  to  be  paid  the  money  due  on  mort- 
gage, and  on  the  bond,  Sir  T.  Sewell  decided  that,  beause  the  equitv  of 
redemption  was  by  the  will  of  E.  F.  charged  with  the  payment  of  his 
debts,  the  bond  debt  could  not  be  tacked  to  the  mortgage.(i) 


SECTION  rv. 

OF  THE  TACKING  OF  A  SIMPLE  CONTRACT  DEBT. 

Land,  or  leaseholds  for  years,  conveyed  in  mortgage,  may,  it  is  certain, 
be,  by  a  written  agreement,  charged  with  the  payment  of  a  simple  con- 
tract debt  due  by  the  mortgagor  to  the  mortgagee;  and  then  the  mort- 
gagor will  not  be  allowed  to  redeem,  without  payment  of  that  money, 
as  well  as  the  original  mortgage  debt.{j)  But,  without  that  agreement, 
a  mortgagee  of  land  has  not,  in  the  consideration  of  a  Court  of  Equity, 

(J)  1  Yes.  87 ;  2  Vei.  662 ;  2  Atk.  53 ;  will,  probftbly  S.  C,  Prec  Ch.  18 ;  Colemsn 

8  Atk.  556,  630, 659  ;  3  Bro.  C.  G.  163  ;  2  y.  Winch,  1  P.  W.  776,  Prec  Gh.  512.  See 

£^  Cas.  Abr.  603 ;  1  West  Gas.  T.  Haidw.  abo  HalUIej  t.  Kirtland,  2  Gh.  Rep.  360, 

167.  where,  perhaps,  Halliley  was  executor  of 

'  (tf)  Prec  Gh.  407 ;  3  Atk.  659  ;  Amb.  Pack)  the  mortgagor. 

686.  (A)  Gited  Amb.  686. 

(/)  Heir  of  Gannon  ▼.  Pack,  6  Vin.  Abr.  (t)  Amb.  685. 

222,  2  Eq.  Gas.  Abr.  226.  (j)  See  Gordon  y.  Graham,  7  Yin.  Abr. 

(^)  Anon.  2  Yem.  177 ;  Ecdes  y.  Tha-  52,  2  Eq.  Cas.  Abr.  698. 
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an  equity  against  the  mortgagor,  to  stand  on  his  legal  title  and  resist  re- 
demption until  payment,  beyond  the  mortgage  debt,  of  a  simple  contract 
debt  due  to  him  from  the  mortgagor;  and,  accordingly,  the  mortgagor 
may  redeem  on  payment  of  the  mortgage  debt  on\ j,(k)  And  he  is  also 
entitled  to  redeem  without  payment  of  the  simple  contract  debt,  if  the 
mortgage  is  of  leaseholds  for  years.  (/)  Also,  on  a  mortgage  of  lease- 
holds for  years,  it  appears  that,  after  the  death  of  the  mortpgor,  on  pay- 
ing the  mortgage  debt  only,  redemption  may  be  made  by  a  specialty 
creditor  ;(m)  by  trustees,  to  whom  the  mortgagor  in  his  life- time  assigned 
the  equity  of  redemption,  in  trust  for  the  benefit  of  his  creditors;(n)  and 
by  creditors,  where  a  bill  has  been  filed  by  them  against  the  mortgagor's 
r  »<IQ4  1  executor  and  heir  at  law,  and  a  decree  obtained  for  the 
L  ^^^  J  »creditors  to  come  in.(o)  But  it  seems  that  the  executor  of 
the  mortgagor  cannot  redeem,  without  payment  of  the  simple  contract 
debts  due  from  his  testat(nr  to  the  mortgagee.  (j9) 


SECTION  V. 

OF  THE  EXTENSION  OF  THE  PRINCIPLE  OF  TACKING,  TO  COMPEL,  1,  A 
REDEMPTION  OF  A  DIFFERENT  MORTGAGE  OF  DIFFERENT  LAND;  AND 
2,  A  REDEMPTION  OF  THE  WHOLE  OF  ONE  MORTGAGE. 

1.  If,  by  two  different  mortgages,  A.  mortgages  two  different  estates 
to  B.;  except  on  the  terms  to  pay  off  both  mortgages,  it  appears  a  Court 
of  Equity  will  not  decree  a  redemption,  either  by  A.  himself, (7)  or,  if 
A.  becomes  bankrupt,  by  the  assignees  under  the  commission. (r)  The 
reason  is  stronger,  where  one  of  the  mortgages  is  defective.  And  there- 
fore where  a  person  is  a  mortgagee,  by  two  different  mortgages  of  dif- 
ferent land,  and  one  of  them  is  a  defective  security,  as  where  the  debt  is 
greater  than  the  value  of  the  land,  (5)  here,  except  on  the  terms  to  pay 
off  the  defective  security  as  well  as  the  other,  the  Court  will  not  allow 
the  latter  to  be  redeemed  by  the  mortgagor  himself, (/)  or  by  his  heir  at 
law,(t/)  or,  if  the  mortgagor  becomes  bankrupt,  by  the  assignees  under 
the  commission,  (v) 

If,  by  twodifferent  mortgages,  A.  mortgages  two  different  estates  to 
B.,  and,  after  both  these  mortgages,  A.  mortgages  or  sells  one  of  the 
estates  to  C,  here,  on  a  bill  to  redeem,  or  a  bill  to  foreclose,(t&)  the  Court 

(h)  Nearby  ▼.  Cooper,  Cas.  T.  Finch,  379 ;  (r)  Roe  ▼.  Soley,  2  W.  BL  726 ;  Jones  ▼. 

Monger  ▼.  Kett,  12  Mod.  569.  Smith,  2  Yes.  jnn.  377;  Triboui^  t.  Loia 

(/)  Ex  parte  Hooper,  1  Mer.  7, 19  Yes*  Pomfret,  Amb.  ed.  Blont,  733,  n.  3. 

477.  (»)  1  Yem.  29;  2  Yem.  207,  886;  S 

(f»)  Coleman  v.  Winch,  1  P.  W,  777 ;  Yea.  jun.  377. 

Yanderzee  v.  Willia,  3  Bro.  C.  C.  21 .  {$)  Dictum  of  connsel  in  Purefoy  ▼.  Pme- 

(n)  Adams  ▼.  Claxton,  6  Yea.  226.  foy,  1  Yem.  29,  cited  2  Yea.  jun.  376 ;  Jones 

(9)  Yanderzee  v.  WiUis,  3  Bro.  C.  C.  21,  ▼.  Smith,  2  Yes.  jnn.  377. 

cited  6  Yea.  229.  (u)  ShatUeworth  v.  Laycock,  I  Yem.  S4ft  ; 

(p)  Coleman  t.  Winch,  1  P.  W.  776 ;  Margrave  ▼.  Le  Hook,  2  Yem.  207. 

Eeclea  ▼.  Thawill,  Prec  Ch.  18 ;  Demandray  (v)  Pope  ▼.  Onslow,  2  Yern.  286,  citad  3 

T.  Metcal^  Prec  Ch.  419, 421,  cited  2  Yea.  Yes.  jun.  376,  and  1  Atk.  300. 

jnn.  378.    See  also  Yanderzee  ▼.  Willis,  3  (w)  Tribouig  t.  Lord  Pomfret,  cited  Amb. 

Bro.  C.  C.  21,  cited  6  Yes.  229.  733. 

(9)  Willie  y.  Lugg,  2  Eden,  80 ;  Jones 
▼.  Smith,  2  Yes.  jon.  376, 877, 379. 
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will  not  allow  C.  to  redeem  B.,  except  he  *will  pay  off  both  j.    ,^g-    -, 
mor^ages;(a;)  and  although  C.  purchased,  or  became  mort-  *-  ,^ 

gagee,  without  notice  of  the  mortgage  on  the  other  estate.(^) 

2.  It  may  here  fafther  be  noticed,  that,  in  the  case  of  07ie  mortgage, 
the  mortgagee  is  entitled  to  be  redeemed  entire,  and  not  by  parcels. 
And,  therefore,  if  A.  mortgages  one  estate  to  B.,  and  afterwards  a  part 
'of  it  to  C,  C.  cannot  redeem  that  part  only.(j7)  And  a  creditor  by 
judgment  cannot  redeem  a  moiety  only,  but  must  redeem  the  whole  or 
none. (a)  And  for  this  reason,  if  a  judgment  creditor  redeems  a  mort- 
gage, the  heir  at  law  of  the  mortgagor  cannot  redeem  him,  without  pay- 
ment of  both  mortgage  and  judgment,  (b) 

IF  A.  makes  one  mortgage  to  B.  of  two  estates,  and  afterwards  mort- 
gages one  of  them  to  C,  and  after  that  the  other  to  D.,  C.  or  D.  cannot 
redeem  the  estate  mortgaged  to  himself,  without  also  redeeming  B.'s 
mortgage  on  the  other  estate.(c)  And  if  C.  redeems  B.,  it  appears  D. 
cannot  redeem  C,  without  paying  off  both  C.'s  original  mortgage,  and 
the  money  paid  by  C.  to  redeem  3,(d) 

If  A.  makes  one  mortgage  to  B.  oi  two  estates,  D.  F.  and  E.  D.,  and 
afterwards  settles  D.  F.  on  G.,  and  afterwards,  on  a  sale  of  part  of  D. 
F.,  settles  &  B.(e)  on  G.,  G.  cannot  redeem  E.  D.  only.(/) 


•CHAPTER  XXXII. 
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OF  THE  PRIORITY  OF  SUCCESSIVE  INCUMBRANCERS  OP  THE  SAME 

LAND. 

To  successive  incumbrancers  of  the  same  land  applies  the  rule.  Qui 
prior  est  tempore  potior  est  jure;  a  rule  to  which,  however,  a  Court  of 
Equity  allows  many  exceptions,  grounded  on  the  principle,  that  when 
one  incumbrancer  is  armed  with  an  equity  only,  and  another  with  an 
equal  equity  and  also  the  law,  the  Court  will  leave  the  parties  to  combat 
at  law,  and  will  not  take  from  the  latter  incumbrancer  any  advantage, 
which  the  law  may  give  him. (a) 

From  this  principle,  and  the  rule  mentioned,  depends  the  law  of  pri- 
ority of  successive  incumbrancers  of  the  same  land. 

To  a  mortgagee  of  the  legal  estate  applies  also,  it  will  be  seen,  the 
principle  of  tacking. 


(x)  Triboarg  t.  Lord  Pomfret,  cited  Amb. 
733,  and  stated  firom  Reg.  B.  Amb.  ed.  Blant, 
733,  n.;  Ex  parte  Carter,  Amb.  733 ;  Gator 
t.  Charlton,  and  Collet  t.  Manden,  cited  2 
Yes.  jnn.  377 ;  Ireton  ▼.  Denn,  2  Cox,  425. 

(tf)  Irason  ▼.  Denn,  2  Cox,  425. 

(r)  TiUey  ▼.  Davia,  15  Yin.  Abr.  447,  pi. 
19,  2  Eq.  Caa.  Abr.  604,  pi.  35 ;  Sish  ▼. 
Hopkins,  Axbb.  ed.  Blunt,  Append.  793. 

(a)  Siah  ▼.  Hopkins,  above ;  Stileman  ▼. 
Ashdoirn,  Amb.  ed.  Blunt,  16,  and  n.  6. 

(b)  Stileman  v.  Ashdown,  above. 

Vol.  VIIL— 2  A 


(c)  Titley  ▼.  Davis,  above,  and  cited  Amb. 
733  ;  Sish  V.  Hopkins,  above. 

(d)  Titley  v.  Davis,  15  Yin.  Abr.  447,  pi. 
20, 2  Eq.  Cas.  Abr.  604,  pi.  36. 

(e)  In  the  report  it  is  West  Dales,  and  not 
East  Dales,  that  is  settled.  But  from  the 
context  this  seems  to  be  a  mistake. 

(/)  Willie  V.  Lugg,  2  Eden,  78. 

(o)  Hardr.  318  ;  2  Yentr.  338  ;  2  P.  W. 
491,  495 ;  2  Yes.  486 ;  1  Dum.  &  E.  767, 
768. 
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Sect.  I.   Of  the  RuU,  Qui  prior  est  tempore  potior  est  jure. 

11.  Of  the  Principkf  on  which  the  Exceptions  to  that  Rule 
are  grounded. 

III.  Of  several  of  the  Exceptions  themselves. 

IV.  Of  certain  CaseSj  in  which  an  Incumbrancery  although 

he  has  the  Law  on  his  side^  may  not  have  an  equal 
Equity, 

V.  Of  other  Casesj  in  which  an  Incumbrancer,  although 
he  has  the  Law  on  his  side,  may  not  have  any  Equity. 

VI.  Of  two  Cases,  where  a  Mortgagee  of  the  Legal  Estate 
may  not  come  within  the  principle  of  Tacking^  and 
whercy  in  consequence,  a  subsequent  Incumbrance  ac- 
quired by  him  may  not  be  entitled  to  Priority  before 
an  Intervening  Incumbrance. 


L    •Sg?   ]  'SECTION  I. 

OF  THE    RULE)  QUI  PRIOR  EST  TEMPORE  POTIOR  EST  JURE. 

The  rule,  Qui  prior  est  tempore  potior  est  jure,  applied  to  successive 
incumbrancers  of  the  same  land,  is  applicable  to  the  three  cases, — 1. 
When  the  first  incumbrancer  is  a  mortgagee,  or  creditor  by  statute,  judg- 
ment, or  recognizance,  seised  or  possessed  of  the  legal  estate:  2.  When 
one  of  several  incumbrancers  has  the  better  right  to  call  for  the  legal 
estate:  3.  When,  of  several  incumbrancers,  no  one  has  the  better  right 
to  call  for  the  legal  estate. 

In  the  first  case,  the  order  of  payment  is,  first,  to  the  mortgagee,  or 
creditor,  seised  or  possessed  of  the  legal  estate;  and  afterwards  to  the 
other  incumbrancers  by  mortgage,  statute,  judgment,  and  recognizance, 
in  the  order  in  which,  in  time,  their  incumbrances  stand.(i) 

In  the  second  case,  the  order  of  payment  is,  first  to  the  incumbrancer 
who  has  the  better  right  to  call  for  the  legal  estate;  and  afterwards  to  the 
other  incumbrancers  by  mortgage,  statute,  judgment,  and  recognizance, 
in  the  order  in  which,  in  time,  their  incumbrances  stand,  (c)  ^ 

In  the  third  case,  the  only  order  of  payment  is,  to  all  the*  incumbran- 
cers by  mortgage,  statute,  judgment,  and  recognizance,  in  the  order  in 
which,  in  time,  their  incumbrances  stand.  (</) 

r    *398    1       ^"^^^  ^^^6  mentioned  applies,  it  may  here  be  noticed,  to  a 
L  J  fourth  case; — where  the  first  incumbrancer  is  a  judgment  cre- 

ditor, who  is  also  a  mortgagee  later  than  another  judgment  creditor  in- 
tervening between  the  first  judgment  and  the  mortgage.     In  a  case  of 

(5)  Turner  ▼.  Richmond,  2  Vem.  81 ;  Clarke  t.  Abbot,  Bam.  Ch.  Rep.  467,  8  Eq. 
Earl  of  Bristol  ▼.  Hungerford,  ib.  524;  Gas.  Abr.  606,  Ca.  41. 
Symmes  ▼.  Symonds,  4  Bro.  P.C.  ed.  Toml.  («Q  Brace  ▼.  Dachees  of  Marlborongh,  % 
328 ;  Brace  ▼.  Ducheis  of  Marlborough,  2  P.  W.  495,  eeventh  point;  Charlton  ▼.  Low, 
P.  W.  495,  seventh  point ;  Barnett  ▼.  Wes-  3  P.  W.  328 ;  Earl  of  Pomfiet  ▼.  Lord  Wind- 
ton,  12  Yes.  130 ;  Baker  ▼.  Harris,  16  Yes.  sor,  2  Yes.  486 ;  Willougbby,  1  Dum.  6c 
397.  E.  773,  774,  2  Yes.  684 ;  Beckett  ▼.  Cord- 

(c)  Earl  of  Pomfret  t.  Lord  Windsor,  2  ley,  1  Bro.  C.  C.  363,  368;  Fiere  ▼.  Moore, 

Yes.  472,  486 ;  WiUoughby  ▼.  WUloughby,  8  Price,  476. 
1  Durn.   dD  E.   763,  768,  773.     See  also 
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this  kind,  where  the  mortgage  was  taken,  without  notice  of  the  second 
judgment,  and  the  second  judgment  creditor  filed  a  bill,  praying  a  sale 
of  the  estate,  Lord  Hardwicke  refused  to  decree  a  sale,  unless  the  plain- 
tiflF  consented  to  pay  ofi",  before  his  own  judgment,  both  the  first  judg- 
ment and  the  mortgage.  If  he  did  not  submit  to  these  terms,  he  was 
left  to  take  his  remedy  at  law,  by  extending  the  estate.(c)  ^ 


SECTION  II. 

OP  THE    PRINCIPLE,  ON  WHICH   THE  EXCEPTIONS  TO  THE  RULE  OP  PRIO- 
RITY ARE  GROUNDEI). 

To  the  rule.  Qui  prior  est  tempore  potior  est  Jure,  applied  to  succes- 
sive incumbrancers  of  the  same  land,  a  Court  of  Equity  allows  many  ex- 
ceptions; grounded  on  the  principle,  that  where  one  incumbrancer  is 
armed  with  an  equity  only,  and  another  with  an  equal  equity,  and  also 
the  law,  the  Court  will  leave  the  parties  to  combat  at  law,  and  will  not 
take  from  the  latter  incumbrancer  any  advantage,  which  the  law  may 
give  him.(/) 

This  principle,  applied  to  particular  cases,  will  be  exemplified  by  the 
several  exceptions  themselves,  which  it  is  intended  to  notice  in  the  third 
section  of  this  Chapter;  and  by  the  cases,  afterwards  to  be  considered,  in 
which  an  incumbrancer,  although  he  has  the  law  on  his  side,  may  not 
have  an  equal,  or  any  equity.  It  may,  therefore,  be  proper  to  make  in 
this  place  some  general  observations  only.  The  principle  mentioned  has 
the  effect  to  give  to  a  later  incumbrance  a  priority  before  one,  that,  in 
order  of  *time,  stands  before  that  incumbrance.  But  to  come  ^  it^Qaq  i 
within  such  principle,  either  the  creditor  himself,  or  a  trustee  ^  -' 

for  him,  must  be  seised  or  possessed  of  the  legal  estate,(^)  or  have  the 
best  right  to  call  for  the  legal  estate;(A)  which  estate  here  meant  is,  not 
a  legal  estate  as  distinguished  from  one  that  is  equitable,  but  the  estate 
which,  at  law,  is  in  the  seisin  or  possession  of  a  tenant^  that  is,  one 
who  at  law,  is  entitled  to  the  present  possession  of  the  land,  and  who 
may,  if  necessary,  now  obtain  that  possession  by  ejectment;(2)  or  one 
who  at  law  is  entitled  to  receive  from  a  tenant  of  the  land  a  present 
yearly  rent,  or  other  service,  for  it.(y)  The  former  kind  of  tenant  may 
be  a  person  entitled  to  the  present  possession  of  land,  extended(A?)  under 


(«)  SmithflOQ  T.  Thompson,  1  Atk.  520.  486 ;  Willoughby  ▼.  Willoughby,  1  Durii. 

(/)  Haidr.  318 ;  2  Ventr.  »88 ;  2  P.  W.  &  B.  763,  768,  773. 

491,  495  ;  2  Yet.  486 ;  1  Darn.  &  B.  767,  (t)  Willoughby  ▼.  Willoughby,  1  Dam; 

768.  &  E.  767 ;  Goodtitle  ▼.  Morgan,  ib.    755 ; 

Qr)  Marsh  ▼.  Lee,  2  Ventr.  337 ;  Brace  Doe  ▼.  Wharton,  8  Dom.  &  E.  2. 

▼.  Daehesaof  Marlboroagh,  2  P.   W.  495,  Q)  Dighton  ▼.  Greenvil,  2   Ventr.  328; 

Mrenth  point;  Clarke  ▼.  Abbot,  Barn.  Ch.  CambelPs  case,  1  Rol.  Abr.  894;  Harring- 

Itep.  467,  461,  462,  2  Eq.  Cas.  Abr.  606,  ton  ▼.  Garroway,  2  Rol.  Abr.  472. 

Ca.  41.  (A?)  See  much  learning  on  the  nature  of 

(A)  Wilkes  ▼.  Boddington,  2  Vera.  599 ;  tenancy  under   an  extent,   in  Dighton  t. 

Bart  of  Pom&vt  ▼.  Lord  Windsor,  2  Ves.  Oreenvil,  2  Ventr.  821. 
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a  BtaLiutdy{l)  judginent,(in)  or  recognizance ;(n)  or  entitled  to  the  present 
possession,  under  a  conveyance  or  assignment  from  a  first  mortgagee;(o) 
and  such  tenant  is,  it  is  well  known,  very  often  a  person  possessed  of  a 
satisfied  term  of  years,  (jd)  And  the  latter  kind  of  tenant  mentioned,  or 
one  who  at  law  is  entitled  to  receive  from  a  tenant  a  present  yearly  rent, 
or  other  service,  may  be  a  tenant  of  land  extended  on  a  statute  or  judg- 
ment, and  now  in  the  possession  of  a  tenant  entitled  to  the  present  pos- 
session of  it(^) 

To  come  within  the  same  principle^  it  is  also  essential  that  the  credi- 
tor, who  claims  the  priority,  had  not,  at  the  time  when  he  advanced  his 
r  »400  T  ™°°^y»  notice  of  the  earlier  incumbrance.  If  he  *had  not 
^  ^  then  notice,  he  is  allowed  to  gain  priority  by  afterwards  ac- 

quiring the  legal  estate,  although  with  notice  of  the  former  incumbrance,  (r) 
And  this  acquisition  may  be  made  ev^n  pendente  lite,  that  is,  pending  a 
suit  in  equity,  the  end  of  which  is  to  redeem  a  mortgage,  or  to  pay 
creditors,  or  to  settle  their  priorities.  But  here  a  distinction  is  to  be  no- 
ticed. The  legal  estate  is  allowed  to  be  got  in  at  any  time  before  a  decree 
made  to  pay  creditors,  or  to  settle  their  priorities;  and  accordingly  if  ob- 
tained before  that  decree,  such  legal  estate  may  confer  a  priority  ;(^)  but 
the  acquiring  of  the  legal  estate,  after  such  decree  made,  is  not  permitted 
to  give  any  priority  to  the  creditor,  who  has  so  afterwards  obtained  that 
estate .(/) 

It  remains  to  be  observed,  that,  to  come  within  the  principle  which 
has  been  mentioned,  the  creditor  must  have  taken  his  security  clearly 
bondJide\{u)  and  must  have  not  only  the  law  on  his  side,  but  also  an 
equal(v)  equity /mj) 

A  mortgagee  is  a  purchaser  pro  tanto,{x)  or  to  the  extent  of  his  claim 
against  the  property  pledged  to  him.  The  law,  therefore,  which,  on  the 
protection  afforded  by  the  legal  estate,  applies  to  a  purchaser,  extends  al- 
so to  a  mortgagee.  He  who  purchases  land  bond  fide,  for  a  valuable 
consideration,  and  without  notice  of  a  former  purchase  of,  or  incum- 
brance on  it,  and  is  either  himself,  or  by  a  trustee  for  him,  seised  or  pos- 
r  *40l  1  ^^^^^^  o^  ^^  *legal  estate,  that  is,  the  estate  of  a  tenant  of  the 
'-  ^  land,  or  one  who  at  law  is  entitled  to  the  present  possession, 

(/)  Hedworth  ▼.  Primate,   Hardr.    318;  Ves.  574;  Belchier  ▼.  Butler,  or  ReDforth, 

Stanton  V.  Sadler,  2  Vera.  30.  1  Eden,  523,  5  Bro.  P.   C.  ed.  Toml.  292; 

(m)  Higgon  y.  Syddal,  1  Ch.  Caa.  149.  Robinson  v.  Davison,  1  Bro.  C.  G.  63 ;  Ex 

(n)  Racket  ▼.  Wakefield,  Hardr.  172.  parte  Knott,  1 1  Vea.  719.   lliese  cases  saea 

(o)  Marshy.  Lee,2  Ventr.  337;  Cockea  to  verify  the  proverb,  *<  One  shall  beat  the 

y.  Sherman,  2  Freem.  13.  bush,  and  another  have  the  bird."  Plowd.  57. 

(^)  Willoughby  y.  Willoughby,  1   Dum.  (0  Earl  of  Bristol  v.  Hungerford,  2  Vcm. 

&  E.  767  )  Goodtitle  y.  Morgan,  ib.  755.  525  ;  Wortley  y.  Birkhead,  2  Yes.  574 ;  Ex 

{q)  Bro.  Abr.  tit.  Stat.  March,  pi.  44;  1  parte  Knott,  11  Yea.  619;  Sumner  y.  KeU 

Rol.  Abr.  894,  B.  pi.  5  ;  2  Rol.  Abr.  472,  ly,  2  Sch.  h,  Lef.  398. 

P.  pi.  11;  2  Vent  328.  (u)  Cockes  y.  Sherman,  2  Freem.  13; 

(r)  Marsh  v.  Lee,  2  Ventr.  337 ;  Cockea  Willoughby  y.  Willoughby,  1  Dora.  &  £. 

y.  Sherman,  2  Freem.  14 ;  Brace  y.  Duchess  767,  768,  774,  775. 

of  Marlborough,  2   P.  W.  495,  sixth  point;  (v)  MeUorett  conditio poMgidentU,  2loflL 

Wortley  v.  Birkhead,   2   Ves.    574;  Mat^  391.   In  xguaU  Jure,  melior  eat  eoruHtio  poS' 

thews  y.  Cartwright,  2   Atk.  347 ;  Belchier  ndenti9,  2  Fonbl.  Treat.  Eq.  5th  ed.  302. 

y.  Butler,  1  Eden,  529,  530.  (w)  Hedworth  v.  Primate,  Hardr.  318; 

(«)  March  v.   Lee,    1    Ch.  Cas.  162,    2  Marsh  v.  Lee,  2   Ventr.  337;  Hagshaw  v. 

Ventr.  837 ;  Hawkins  v.  Taylor,  2  Vera.  29 ;  Yates,  1  Stra.  240. 

Brace  v.  Duchess  of  Marlborough,  2  P.  W.  (x)  2  P.  W.  491 ;  2  Yes.  684 ;  1  Jhrnu 

491,  first  point;  Wortley  y.   Birkhead,  %  &E.767,  770;  6  Veg,  134. 
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and  who  may,  if  necessaryy  now  obtain  that  possession  by  ejectfflent)(y) 
or  one  who  at  law  is  entitled  to  receive  from  a  tenant  of  the  land  a  pre- 
sent yearly  rent,  or  other  service,  for  it|(z)  seems  to  be,  through  that  le« 
gal  estate,  and  while  in  possession  of  and  entitled  to  it,  fully  protected  at 
law  against  every  former  purchase  of,  or  incumbrance  on,  the  property 
so  bought  by  him.  And  because  he  is  a  purchaser,  bond  fide^  and  for  a 
valuable  consideration,  if  also  he  had  not  before,  or  at  the  time  when,  he 
paid  his  money,  and  the  vendor  executed  the  conveyance  to  him,ra)  no- 
tice of  such  former  purchase  or  incumbrance,  and  so  he  has  the  law  on 
his  side,  and  also  an  equal  equity,  a  Court  of  Equity  will  not  disturb  his 
security  at  law,(6)  and  in  particular,  it  may  be  mentioned,  will  not  oblige 
him  to  deliver  up  his  title  deeds,  or  discover  his  title.(c)  A  purchaser 
hond  Jidt^  for  a  valuable  consideration,  and  without  notice,  is  so  much 
favoured  in  equity,  that  cases  are  found  in  which  the  Court  has  refused 
to  oblige  him  to  deliver  up  deeds,  or  discover  his  title,  although  he  got 
possession  of  the  deeds  for  a  reward,  or  by  trick,  or  other  undue  means;(  J) 
as  in  *tbe  instance  of  a  man,  who  ^  got  a  ladder,  and  fetched  ^  « .  ^^  ^ 
a  deed  out  of  a  window. ''(«)    The  language  of  the  reports  is,  ^  ^ 

that  where  a  purchaser  has  got  a  deed  into  his  hands,  <<  whether  he  doth 
it  by  power  or  otherwise,  if  he  had  no  notice  of  it,  when  he  made  the 
purchase,  he  shall  not  be  bound  to  discover  it;"  and  that  a  purchaser, 
^  having  honestly  paid  his  money  without  notice,  may  use  what  means 
he  can  to  fortify  his  title. "(/) 

The  leg^l  estate  held  under  a  statute  may  protect  a  purchaser  against 
a  statute,(^)  or  judgment,(A)  or  mortgage,(i)  or  settlement  for  valuable 
consideration ;(y)  held  under  a  mortgage  may  protect  him  against  a  judg* 
ment;(i^)  held  under  an  assignment  of  a  term  of  years  mortgaged  may 
protect  him  against  a  second  mortgage  of  the  term^(/)  and  held  under 

(y)  'Willoiighb7  ▼.  3^11<mghb7,  1  Bam.  worthy,  Cas.  T.  Finch,  108  ;  Eferenden  t. 

fc  £.  767 ;  OoodtiUe  ▼.  Morgan,  ib.  766 ;  Vanacker,  ib.  2(^5  ;  Day  v.  Arandel,  Hardr. 

Boe^.  Wharton,  8  Dam.  &  E.  2.  510 ;  Millard's  caae,  2  Freem.  43 ;  Rogers 

(z)  Dighton  v.  Greenvil,  2  Ventr.  328 ;  v.  Seale,  ib.  84,;   Adqq.  ib.  275 ;   Hall  v. 

CambeU'a  case,  1  RoL  Abr.  894 ;  Harrington  Atkinson,  1   Eq.  Cas.  Abr.  333,  Ca.  4,  2 

▼.  Garroway,  2  Rol.  Abr.  472.  Yem.  463 ;  Williams  v.  Lane,  8  Bro.  P.  G. 

(a)  More  ▼.  Mayhow,  1   Ch.  Caa.  84,  2  ed.  Toml.  Append.  291 ;  Senhooae  t.  Earl, 

Fieem.  175 ;    Meynell  ▼.  Garraway,  Nels.  2  Yea.  450 ;  Aston  v.   Aston,  3  Atk.  302 ; 

63;  Jones  T.  Stanley,  2  Eq.  Cas.  Abr.  685;  Siddon  ▼.  Charnells,  Bunb.  298  ;  Sweet  v. 

Toarrille  v.  Naish,  3  P.  W.  307;  Wigg  v.  Southcote,  2  Bro.  C.  C.  66,  2  Dick.  671 ; 

Wigg,    1  Atk.  382,  384,  1   West  Cas.  T.  Jerrard  ▼.  Sannders,  1  Yes.  jan.  454: 

Haidw.  680 ;  Fitigeiald  ▼.  Barke,  2  Atk.  (cQ  Sherly  y.   Fagg,  1  Ch.  Cas.  68  i  Sir 

397;  Sloffy  ▼.  Lord  Windsor,  ib.  630;  Har-  John  Fagg's  case,  cited  2  Ch.  Cas.  23,   2 

ilingtiafim  Y.  NichoUs,  3  Atk.  304.  Freem.  123,  2  Yem.   159,  and  2  Yes.  jan. 

{Ji\  Hedworth  t.  Primate,  Hardr.  318;  457;    Burnel    ▼.  Ellis,  and  Harcoart    ▼, 

Htfding  ▼.  Hardrett,  Caa.  T.  Finch,  9 ;  Baa.  Knowel,  cited  2  Yem.  159. 

aett  T.  Nosworthy,  ib.  102,  dted  Prec  Ch.  (e)  Anon,  cited  2  Freem.  123. 

249,  and  2  Yes.  Jan.  457;  Meynell  ▼.   Gar-  (/)  Sanders  ▼.  Deligne,  2  Freem.  128. 

raway,  Nels.  63;  Cnlpeper'a  case^   cited  2  (^)  Anon.  2  Ch.  Cas.  208  ;  Jefferson  t. 

Freem.  124  ;  Bishop  of  Worcester  ▼.  Parker,  Dawson,  1  Ch.  Cas.  267,  S.  C,  misprinted, 

2  Yem.  255  ;  Lowther  ▼.  Carleton,  Cas.  T.  (A)  Churchill  ▼.  Groye,  1  Ch.  Cas.  35, 2 

Talb.  187 ;  Hagihaw  t.  Tatw,  1  Stra.  240  ;  Freem.  176,  Nels.  89. 

Jenard  t.  Saondera,  1  Yes.  jan.  454.    See  (t)  Ibid. 

Bake  of  Albemarle  t.  Yiacoanteas  Puibeck,  O)  Hedwo^h  ▼.  Prin^te,  Hardr.  318/ 

Caa.  T.  Finch,  262.  \k)  See  Greswold  ▼.  Marsbam,   2    Ch. 

(e)  Sherly  ▼.  Fag&  1  Ch.  Cas.  68  ;  Hig-  Cas.  170,  cited  Amb.  154,  and  3  Mer.  224« 

goQ  ▼.  Syddal,  ib.  149 ;  Anon.  2  Ch.  Cas.  (i)  Meynell  t.  Garraway,  Nels,  63. 
4;  PemlT.  BaUard,  ib.  73 ;  Baaaett  t.  Nos< 
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his  purchase  deed  may  protect  him  against  marriage  articles.(m)  A  pur- 
chaser is,  also,  so  far  protected  against  a  judgment,  that  a  Court  of  Equity 
will  not  oblige  him  to  discover  what  lands  may  be  liable  to  the  judg- 
ment(n) 

Not  only  a  person  who  is  seised  or  possessed  of  the  legal  estate,  but 
also,  it  is  said,  he  who  has  the  best  right  to  call  for  that  estate,  may  shel- 
ter himself  under  the  plea  of  purchase  for  valuable  consideration,  and 
without  notice,  (o) 

A  purchaser  bond  fide^  for  valuable  consideration,  and  without  no- 
tice, and  who  claims  under  a  conveyance,  as  distinguished  from  articles 
only,  although  he  may  not  be  seised  or  possessed  of  the  legal  estate,  yet, 
if  he  is  in  possession  of  the  land,  is  so  far  protected  in  equity,  that  if,  to 
a  claim  against  him,  he  pleads  his  purchase,  the  Court  will  not  oblige  him 
to  deliver  up  his  tide  deeds,  or  discover  his  title;  and  consequenUy  the 
r  *403  1  F^'^'^^t^r  may  'to  this  extent  be  protected  against  a  settle- 
\  J  ment,  under  which  it  may  appear  the  legal  estate  is  vested 

in  the  party,  who  claims  against  him.  (/?) 

Lord  Loughborough  created  a  4istinction  between  the  cases,  where 
the  purchaser  is,  and  where  he  is  not,  in  possession  of  the  land.  In 
Strode  v.  Blackburne  the  purchaser,  a  mortgagee  in  fee,  was  not  in  pos- 
session of  the  land,  and  to  a  bill  filed  against  her  by  the  owner  in  pos- 
session, praying  a  delivery  of  the  title  deeds,  she  pleaded  her  purchase. 
Lord  Loughborough  ordered  this  plea  to  stand  for  an  answer,  with 
liberty  to  except;  and  the  design  of  this  order  seems  to  have  been,  to 
oblige  the  defendant  to  discover  and  deliver  up  deeds,  which  might  be- 
nefit the  plaintiff,  and  could  not  injure  the  defendant  herself.(9)  This 
case  appears,  however,  to  be  overruled  by  a  directly  contrary  decision 
made  by  Lord  Eldon  in  Wallwyn  v,  Lee.  The  purchaser,  a  mortgagee, 
was  not  in  possession  of  the  land,  and  to  a  bill  filed  against  him  by  the 
owner  in  possession,  praying  a  delivery  of  the  title  deeds,  he  pleaded 
his  purchase;  and  this  plea  was  by  Lord  Eldon  allowed.(r) 

If  a  purchaser  claims  under  articles  only,  as  distinguished  from  a  con- 
veyance, and  therefore  is  seised  or  possessed  of  an  equitable  estate  only, 
and  not  of  the  legal  estate,  it  appears  he  cannot,  although  he  is  in  pos- 
session of  the  land,  defend  himself  in  equity  by  the  plea  of  purchase 
without  notice.(*) 

It  is  clear  that  a  purchaser,  who  at  the  time  he  pays  his  money,  or 
when  the  conveyance  is  executed,  has  notice  of  a  trust,  is  bound  by  that 
r  *404  1  ^^"^^-W  ^"*  ^^  *  purchaser,  who  at  the  time  he  *paid  his 
^  ^  money,  and  the  conveyance  was  executed,  had  not  notice  of 


(m)  BaUock  ▼.  Sadlier,  Amb.  764. 

In)  Snelling  ▼.  Squib,  2  Ch.  Caa.  47. 

(o)  Medlicott  ▼.  O'Donel,  1  Ball  &  B. 
171. 

(/>)  Sherly  ▼.  Yz%%,  I  Ch.  Caa.  68 ;  Bur- 
lace  V.  Cooke,  2  Freem.  24.  See  also  Par- 
ker ▼.  Blythmore,  Prec.  Ch.  58,  2  Eq.  Caa. 
Abr.  79 ;  Kelaall  ▼.  Bennett,  1  Atk.  622, 
1  Weat  Caa.  T.  Hardw.  22;  Warrick  ▼. 
Warrick,  3  Atk.  291,  292 ;  Siddon  ▼.  Char- 
nells,  Bunb.  298:  Jerrard  ▼.  Saundera,  2 
Vea.  Jan.  464 ;  Strode  ▼.  Blackburne,  3  Vea. 
225;  WaUwyn  ▼.   Lee,  9  Yea.  24;  Pen- 


nington  ▼.  Beechey,  3  Sim.  &  St  282 ;  and 
Jackaon  ▼.  Rowe,ib.,  472,  4  Ruaa.  514. 

(V)  3  Yea.  222. 

(r)  9  Vea.  24. 

(«)  Fitzgerald  ▼.  Fauoonbridge,  or  Fan- 
conberge,  Fitxg.  207,  2  Eq.  Caa.  Abr.  677, 
Ca.  3,  6  Bro.  P;  C.  ed.  Toml.  295,  cited  3 
Atk.  377,  378 ;  Brandlyn  ▼.  Ord,  1  Atk. 
571, 1  Weat  Caa.  T.  Hardw.  512;  Hait  v. 
Middlehnrat,  3  Atk.  371. 

(0  More  ▼.  Mayhow,  1  Ch.  Caa.  84,  2 
Freem.  175;  Bot;  ▼.  Smith,  2  Ch.  Caa. 
124,  1  Yem.  144;  Black  ▼.  Cock,  Caa.  T; 
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a  particular  trust  (aa  diatinguished  from  a  trust  which  attends  the  inherit- 
ance,) afterwards  with  notice  of  it  procures  a  conveyance  of  the  legal 
estate  from  the  trustee^  it  appears  not  to  be  certain,  that  this  l^gal  estate 
will  not  so  far  protect  him,  that  a  Court  of  Equity,  although  it  will  not 
<<  assist  him  in  any  thing,"  will  <<  let  him  make  the  best  of  it  he  can  at 
law.''(u)  The  trustee,  it  cannot  be  doubted,  will  be  liable  to  make 
satisfaction  to  the  cestui  que  irust;{v)  but  the  purchaser  himself  seems 
to  be  as  much  entitled  to  favour,  as  is  he,  who,  having  notice  of  a  legal 
estate,  protects  himself  against  it,  by  acquiring  possession  of  a  deed,  for 
a  reward,  or  by  trick,  or  by  theft.  (t£;) 

If  a  purchaser  is  not  seised  or  possessed  of  the  legal  estate^  a  Court  of 
Equity  cannot  afford  him  relief  against  a  party,  in  whom  the  legal  estate 
is  rightfully  vested,  and  who  needs  not  the  aid  of  equity  to  obtain  pos- 
session at  law.(ar)  And  accordingly  such  purchaser,  although  without 
notice,  may  be  evicted  under  an  old  settlement  of  the  property. ^y) 

As  a  mortgagee  is  a  purchaser  je^o  ianto^  and  his  title  to  priority  often 
depends  wholly  on  the  protection  afforded  by  the  legal  estate,  the  fore- 
going statement  on  the  protection,  which  a  purchaser  frequently  receives 
from  that  estate,  may  not  be  thought  irrelevant  to,  or  an  unnecessary  di- 
gression from,  the  main  subject  of  the  present  Chapter. 

This  section  of  that  Chapter  it  may  be  allowed  to  close  by  noticing 
the  following  distinctions  offered  by  dower.    Dower  forms  an  exception' 
to  the  doctrine  of  notice  to  a  purchaser.     A  purchaser  bond  fide^  and 
for  a  valuable  consideration,  may,  *by  procuring  an  assign-  p    9ac\k    i 
ment  of  an  outstanding  satisfied  term,  protect  himself  against  ^  ^ 

the  dower  of  the  wife  of  his  vendor,  although  at  the  time  of  his  pur- 
chase he  had  actual  notice  that  the  vendor  was  married,  and  that  his  wife 
was  entitled  to  dower.  (2*)  In  many  cases,  it  has  been  seen,  a  Court  of 
Equity  will  not  assist  an  equitable  title  against  a  purchaser  in  possession 
of  the  legal  estate;  or  a  claim  grounded  on  the  legal  estate,  against  a 
purchaser  who  may  not  be  in  possession  of  that  estate.  Between  this 
title  or  claim,  and  a  bill  in  equity  to  set  out  dower,  Lord  Thurlow 
created  a  distinction  in  Williams  v.  Lambe.  A  bill  for  dower  stated  that 
the  plaintiff  was  married  to  W.  W.;  that  W.  W.,  being  seised  of  lands, 
&C.9  in  D.  during  the  coverture,  sold  the  same  to  the  defendant;  and 
prayed  a  discovery  of  the  lands,  and  that  the  defendant  might  assign  to 
her  one  third  part  as  her  dower.  The  defendant  pleaded  to  the  discovery 
and  relief,  that  he  was  a  purchaser  of  the  estate  for  valuable  considera- 
tion, without  notice  of  the  vendor  being  married.  Lord  Thurlow  said, 
^^  The  only  question  was,  whether  a  plea  of  purchase,  without  notice, 
would  lie  against  a  bill  to  set  out  dower;  that  he  thought  where  the  party 

Fiiiehv  449 ;  Attoraey  Ckneral  ▼.  Oower,  S  Bumel  t.  Ellis,  and  Harcoart  t.  Knowel, 

Eq.  Gas.  Abr.  685;   Walley  ▼.  WaUey,  1  cited  2  Vera.  159;  Anon,  cited  2  Freem. 

Vem.  484;  Pye  t.  Gorge,  1  P.  W.  128;  123. 

lianaeU  ▼.  Manaall,  2  P.  W.  678,  681 ;  WU-  {x)  Collins  ▼.  ATcher,  1  Rnss.  &  M.284. 

ioughby  ▼.  Wiiloughby,  1  Dura.  &  E.  771 ;  (y)  Needier  ▼.  Wright,  Nels.  57. 

Pearoe  t.  Newlyn,  3  Madd.  186 ;  Kennedy  (z)  Bodmin,  or  Radnor,  ▼.  Vandebendy, 

▼.  Daly,  1  Sch.  &  Lef.  355.  1  Vera.  356,  2  Gh.  Gas.  172,  Prec.  Ch.  65, 

(fc)  Sanders  v.  Deligne,  2  Freem.  123 ;  Show.  P.  C.  69  ;  Swannock  ▼.  LyfoTd,  Amb. 

Siuinders  v.  Dehew,  S.  G.,  2  Vera.  271.  6 ;  Hill  ▼.  Adams,  8.  C,  2  Atk.  208 ;  Wynne 

(o)  See  1  Darn.  &  E.  771.  ▼.  Williams,  5  Ves.  130,  134 ;  Manndrell  ▼. 

(v)  Sherley  v.  Fagg,  1  Ch.  Gas.  68,  cited  Maundrell,  10  Yes.  246,  261,  271 ;  Mole  ▼. 

2  Froem.  123, 2  Vera.  159, 2  Ves.  jon.  457 ;  Smith,  Jacob,  496.  497. 
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IS  pursuing  a  legal  title,  as  dower  is,  that  plea  does  not  apply,  it  being 
only  a  bar  to  an  equitable,  not  to  a  legal  claim."  He  therefore  over- 
ruled the  plea,  (a)  According  to  another  note  of  this  judgment.  Lord 
Thurlow  said,  <<  The  jurisdiction  of  this  Court  in  assigning  dower  is 
founded  on  a  pure  legal  title  of  the  dowress,  (so  pure,  that  it  does  not 
attach  upon  an  equitable  estate,)  which  this  Court  can  give  effect  to,  with 
a  greater  degree  of  convenience,  than  can  be  had  before  a  jury  on  a  writ 
of  dower/'(ij[  The  ground  of  this  decision  seems  to  be,  that  the 
dowress  was  not  come  into  equity,  to  ask  the  Court  to  help  her  to  recover 
at  law,  but  was  come  there  to  pray  the  Court  to  exercise  its  own  juris- 
diction to  assign  dower. 


[    M06    ]  'SECTION  III. 

OF  SEVEBAL  EXCEPTIONS  TO  THE  BULE  OF  FBXOBITT. 

1 .  It  may,  in  the  first  place,  be  mentioned,  that  the  law,  and  an  equal 
equity,  may  give  priority  to  a  farther  charge,  on  which  money  is  lent  by 
a  mortgagee  of  the  legal  estate.  This  farther  charge  will  be  payable  be- 
fore a  mortgage,  or  incumbrance,  intervening  between  such  charge  and 
the  original  mortgage,  (c) 

2.  The  law,  and  an  equal  equity,  may  eive  priority  to  a  statute  or 
judgment,  on  which  a  mortgagee  of  the  legal  estate  has  lent  more  money. 
The  statute,  or  judgment,  will  be  payable  before  a  mortgage,  or  incum- 
brance, intervening  between  such  statute  or  judgment  and  the  original 
mortgage,  (rf) 

3.  The  law,  and  an  equal  equity,  may,  it  would  seem,  give  priority 
to  a  farther  charge,  on  which  a  mortgagee  of  the  legal  estate  has  lent 
money,  and  whose  original  mortgage  is  made  to  secure  not  only  a  sum 
of  money  already  lent,  but  also  such  other  sums  as  shall  hereafter  be  lent. 
Such  after  lent  sums  will  be  payable  before  a  mortgage,  or  incumbrance, 
intervening  between  this  loan  and  the  original  mort£age.(e) 

4.  The  law,  and  an  equal  equity,  may  give  priority  to  a  mortgage,  or 
judgment,  bought  by  a  mortgagee  of  the  legal  estate.  This  mortgage  or 
judgment  bought  will  be  payable  before  a  mortgage,  or  other  incum- 
brance, intervening  between  the  incumbrance  so  bought  and  the  original 

r    *407    1  ^^^&S^'if)    -^^^  ^^^  whole  ^amount  of  the  incumbrance 
I-  ^  will,  it  seems,  be  payable,  although  bought  for  a  sum  less 

than  that  amount,  (j*)    It  may  here  be  added,  that  if  a  stranger  purchases 

(a)  3  Bro.  C.  C.  264,  dted  1  Rqas.  &  M.  P.  W.  494,  foarth  point    Shepheid  ▼.  TlUey, 
292.  2  Atk.  348, 352 ;  Aoon.,  or  Jaduon  t.  Laag- 
er) 3  Bro.  G.  C.  ed.  Belt,  265,  n.  (2).  ford,  2  Vea.  662 ;  Ex  parte  Knott,  11  Vas. 

(c)  Hedworth  ▼.  Primate,  Hardr.  318 ;  617.  See  alao  Caaon  v.  Round,  Prec  Ch» 
Goddard  t.  Complin,  1  Ch.  Caa.  1 19 ;  Black-  226,  2  Eq.  Gas.  AlMr.  594. 

•ton  ▼.  Moreland,  2  Gh.  Gaa.  20 ;  Anon.  2  (e)  (Gordon  ▼.  (Graham,  7  Yin.  Abr.  52,  2 

Freem.  6,  pi.  7;  Wrightson  t.  Hudson,  2  Eq.  Caa.  Abr.  598. 

Eq.  Caa.  Abr.  609 ;  Bedford  ▼.  Backbouae,  (/)  Morrat  t.  Paake,  2  Atk.  62 ;  Aaon., 

or  Bacchus,  ib.  615 ;  Haaket  ▼.  Strong,  1  or  Jadcaon,  v.  Langford,  2  Vea.  662.    These 

Stra.  689;  Bamett  ▼.  Weston,  12  Vea.  130.  cases  appear  to  contiadiet  Breerton  t.  Joaea^ 

See  Cooper  v.  Cooper,  Nela.  153.  1  Eq.  Caa.  Abr.  326. 

(d)  Brace  t.  Ducbeaa  of  lfarlboiough»  2  (j^)  Morret  t.  Paake»  2  Atk.  54. 
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a  mortgage,(A)  or  a  mortgagee  buys  in  an  incumbrance;(i)  although  either 
incumbrance  is  bought  for  a  sum  less  than  the  amount  of  it,  the  whole 
of  that  amount  must  be  paid  by  the  mortgagor^  or  his  heir  at  law,  who 
comes  to  redeem.  (^') 

5.  The  law,  and  an  equal  equity,  may  give  priority  to  a  third  or  later 
mortgagee,  who  has  paid  off  the  first  mortgagee,  seised  or  possessed  of 
the  legal  estate,  and  obtained  from  him  a  conveyance  of  that  estate.  Here 
the  third  or  later  mortgage  is,  as  well  as  the  first,  to  be  paid  before  any 
mortgage  or  incumbrance  intervening  between  the  first  mortgage  and  the 
origioal  mortgage  of  the  third  or  later  mortgagee,  by  whom  the  first  was 
paid  off.(^)'^uch  third  or  later  mortgagee  has  on  his  side  an  equal  equity, 
and  also  the  law,  namely,  the  legal  estate,  which,  as  a  plank  from  the  wreck, 
tabula  in  naufragiOy{l)  justifiably  seized  on  for  self-preservation,  a 
Court  of  Equity  allows  him  to  keep.(m)  And  the  same  mode  of  self- 
preservation  is  allowed  to  an  equitable  mortgagee,  *or  one  ^  ^Ar\^  n 
who  has  lent  money  on  an  agreement  in  writing  to  secure  it  I-  -' 
by  mortgage.(n) 

To  the  mortgagee  in  the  five  preceding  cases  seised  or  possessed  of 
the  legal  estate  applies  also,  it  would  seem,  the  principle  of  tacking.  He 
has  the  legal  right  under  the  forfeiture,  and  an  equal  equity  to  be  paid 
the  subsequent  incumbrance.  He  has,  therefore,  the  law  on  his  side,  and 
an  equal  equity;  and,  by  reason  of  that  equity,  he  is  allowed  to  stand 
on  his  legal  tide,  and  resist  redemption,  until  payment  of-  both  incum- 
brances. 

6.  The  law,  and  an  equal  equity,  may  give  priority  to  a  mortgagee  of 
the  legal  estate,  who  obtained  this  security  after  an  equitable  mortgage 
made  by  an  agreement  to  mortgage,(o)  or  by  a  deposit  of  title  deeds.  (/?) 

7.  The  law,  and  an  equal  equity,  ma}''  give  priority  to  a  second  or 
later  mortgagee,  who  has  bought  in  a  statute  entered  into  by  the  mort- 
g?gor.(^) 

Of  statutes,  there  are  a  statute-merchant  and  a  statute-staple.  Each 
is  a  security  for  a  debt,  and  consists  of  a  recognizance,  and  of  an  obligation 

(A)  Philipti  T.  Vaugfaan*  1  Vem.  886 ;  Toml.  292 ;  Robinwm  v.  Davison,  1  Bio.  C. 

WiUiams  ▼.  Springfeild,  ib.  476 ;  Anon.  1  C.  63 ;  Cator  ▼.  Cooley,  1  Coz,  182.     Sea 

Salk.  155.  the  qaestion  pat  by  Lord  Eldon,  in  Mackreth 

(%)  Baker  ▼.  HeHett,  or  Kellet,  NeU.  1 17,  t.  Symmona,  15  Ves.  335.    The  autboritiea 

8  Cn.  Rep.  23 ;  Darcy  ▼•  Hall,  1  Vem.  49 ;  referred  to  in  this  note  make  it  donbtful,  if 

Aaoongh  t.  Johnaon,  2  Vem.  66.  that  qaeetioa  is  correcUy  reported. 

( j)   On  an  incumbrance  bought  for  leai  (/)  This  expression  is  universally  attribute 

than  its  value,  by  an  heir,  trustee,  executor,  ed  to  Sir  M.  Hale ;  but  the  author  has  not 

or  affent,  see  Darcy  v.  Hall,  1  Vern.  49 ;  met  with  the  occasion,  on  which  that  learned 

Bratnwaite  v.  Brathwaite,  ib.  834  (  Long  v.  judge  made  use  of  it 

Clopton,ib.464;  Anon.  1  Salk.  155;  Morret  (m)  2  Ventr.  338,  339,  2  P.  W.  491,  2 

V.  Paske,  2  Atk.  54.  Yes.  573,  574,  1  Eden,  629,  580,  I  Dum. 

(it)  Marsh,  or  March,  v.  Lee,  2  Ventr.  837,  dt  E.  767. 

1  Ch.  Gas.  162,  and  Shelly's  case,  or  Medio-  (n)  Matthews  v.  Cartwright,  2  Atk.  847. 

ton  T.  Shelleb,  there  cited ;   Middleton  v.  (o)  Morecock  v.  Dickins,  Amb.  678.    See 

Shelly,  1  Lev.  197;   Bovey  v.  Skipwith,  1  Right  v.  Bucknell,  2  B.  &  Adol.  278. 

Ch.  Cae.  201 ;  Anon.  2  Freem.   6,  pL  7;  {p)  Plumb  v.  Fluitt,  2  Anstr.  432. 

Cockes  V.  Sherman,  ib.  13 ;  Sherman  v.  Cox,  {q)  Marsh,  or  March,  v.  Lee,  2  Ventr. 

3  Ch.  Rep.  83 ;  Shenner  v.  Kobbins  &  Cox,  337, 1  Ch.  Cas.  162;  Anon.  2  Ch.  Cas.  208; 

Caa.  T.  Finch,  406 ;  Hawkins  v.  Taylor,  2  Jeflbrson  v.  Dawson,  B.C.,  misprinted,  1  Ch. 

Vem.  29 ;  Brace  v.  Ducheas  of  Marlborough,  Cas.  267 ;  Windham  v.  Lord  Richardson,  2 

2P.V^.  491,  first  point;  Belchier  T.  Butler,  Ch.  Cas.  212;  Stanton  v.  Sadler,  2  Vem. 

or  Renforth,  1  Eden,  528,  5  Bro.  P.  C.  ed.  80. 
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sealed;  and  such  security  is  called  a  statute,  because  it  was  by  statute,  or 
Act  of  Parliament,  ordained  to  be  a  security. 

The  recognizance  and  obligation,  called  a  statute-merchant,  were  made 
a  security  by  the  Statute  of  Merchants,  13  Edw.  I.,  st.  3,  c.  1;  which 
gave  a  particular  force  to  such  security,  when  the  debt  was  acknowledged 
before  the  Mayor  of  London,  or  certain  other  persons.(r)  The  recog- 
nizance and  obligation,  called  a  statute-staple,  were  made  a  security  by 
the  Statute  of  the  Staple,  27  Edw.  III.,  st.  2,  c.  9;  which  gave  a  par- 
ticular force  to  such  security,  when  the  debt  was  acknowledged  before 
r  *409  1  ^^^  Mayor  of  a  Staple;  that  is,  of  a  place  by  the  statute  27 
L  -I  Edw.  *III.,  st  2,  c.  1,  appointed  to  be  a  staple  or  mart  of 

certain  merchandize.(^)  If  the  debt  is  not  paid  pursuant  to  the  recog- 
nizance and  obligation,  then  under  each  of  the  statutes,  13  Edw.  I.,  st* 
3,  c.  1,  and  27  Edw.  III.,  st.  2,  c.  9,  the  lands  of  the  debtor  may  be 
extended,  that  is,  appraised,  and  delivered  to  the  creditor,  to  hold  until 
by  the  ordinary  profits,  according  to  the  extended  value,  or  by  them  and 
by  casual  profits,  such  as  mines,  or  felling  of  trees,  the  whole  debt, 
that  is,  the  whole  pain  or  penalty  of  the  statute,  and  also  certain  damages 
and  costs  of  the  conusee,  are  levied.(0  These  acts  of  Parliament  au- 
thorise, it  appears,  execution  of  lands  in  ancient  demesne ;(u)  but  not,  it 
should  seem,  of  copyholds  held  at  the  will  of  the  lord.(v)  At  law,  the 
debtor  is  entitled  to  an  account  of  the  receipt  of  the  ordinary  profits, 
and  of  the  casual  profits,  and  may,  by  means  of  a  writ  of  scire  facias 
ad  computanduniy  compel  the  creditor  to  render  it  But  this  account, 
which,  of  the  ordinary  profits,  the  creditor  may  be  compelled  to  give,  is 
of  such  profits  at  the  extended  or  appraised  value  only  of  the  land.  If, 
by  the  ordinary  profits  at  that  value,  or  by  them  and  by  casual  profits, 
more  than  the  penalty  of  the  statute  has  been  levied,  then  the  debtor  is 
entitled  to  the  surplus;  deducting,  however,  out  of  this  surplus,  certaia 
damages  and  costs  which  the  creditor  may  retain.  But  if  the  land  is 
extended  below  its  true  value,  then  after  the  penalty  of  the  statute,  and 
certain  damages  and  costs  of  the  creditor,  have  been  paid  by  the  ordinary 
profits  at  the  extended  value,  or  by  them  and  by  casual  profits,  at  law 
the  creditor  is  entitled  to  keep  all  the  surplus  ordinary  profits,  composed 
of  the  difierence  between  the  extended  and  the  true  value.(u^)  la  a 
r  '410  1  ^^^^^  ^^  Equity,  however,  "the  debtor  may  have  an  account 
*■  ■'of  the  ordinary  profits,  at  their  true  value;  and  after  the  real 

debt,  it  is  presumed,  as  distinguished- from  the  penalty  of  the  statute,  and 
also  the  conusee's  damages  and  costs^  are  by  the  ordinary  profits  at  their 
true  value,  or  by  them  and  by  casual  profits,  paid;  in  that  Court,  the 
debtor  is  entitled  to  the  surplus  profits  received,  {x) 


(r)  On  a  statute-merchaDt,  and  the  statute 
de  Mercatoribus,  see  Maakin  ▼.  Hickford, 
Bridgm.  16,  19. 

(«)  On  the  word  Staple,  see  4  Inst.  238, 
282,  and  Spelm.  Gloss,  v,  Stapula.  And  see 
forms  of  an  obligation  of  a  statute-merchant  dt 
BUtute-etaple,  Mad.  Form.  Angl.  p.  S61,  366. 

(0  Fulwood's  case,  4  Co.  67,  b.;  Hed- 
worth  ▼.  Primate,  Hardr.  318  ;  Marsh  ▼.  Lee, 
8  Ventr.  337 ;  Brace  ▼.  Dnchen  of  Marl- 
boroogh,  2  P.  W.  493,  third  point. 


(«)  Huntingfeld's  case,  2  Inst.  397; 
Martin  v.  Wilks,  Mo.  211.— Bro.  Abr.  tiu 
Faux,  de  Recov.  pi.  25,  tit.  Anne.  Dem.  pi. 
37,  tit.  Execution,  pi.  91,  2  Rol.  Abr.  tit. 
Statutes,  P.  pi.  8,  4  Inst.  270,  Hob.  48. 

(v)  Hey  don's  case.  Mo.  128,  3  Co.  8 ;  2 
Shep.  Touch,  ed.  PresL  360. 

(w)  Fulwood's  case,  4  Co.  67  b.,  Marah 
T.  Lee,  2  Ventr.  338. 

{x)  Marsh  ▼.  Lee,  2  Yuitr.  338. 
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A  second,  or  later  mortgagee,  who  buys  in  a  statute,  seems  to  obtain  a 
priority  of  the  following  nature.  Because  the  land  is  taken  in  execution, 
and  under  the  delivery  the  mortgagee,  who  purchased  in  the  statute,  is 
possessed  of  the  legal  estate;  for  this  reason,  and  because  such  mortgagee 
has  also  on  his  side  an  equal  equity,  a  Court  of  Equity  leaves  the  parties 
to  law,  and  will  not  interpose  to  compel  an  account  of  the  ordinary  pro* 
fits  at  the  true  value  of  the  lands.  The  mortgagee,  who  bought  the  sta- 
tute in,  is  therefore  at  law  and  in  equity  entitled  to  keep  possession  of  the 
lands,  until  by  the  ordinary  profits  at  the  extended  value,  or  by  them  and 
by  casual  profits,  the  whole  penalty  of  the  statute,  and  also  certain  da- 
mages and  costs  of  the  conusee,  are  satisfied;  and  such  mortgagee  may 
apply  the  surplus  ordinary  profits,  composed  of  the  difierence  between 
the  extended  and  the  true  value,  in  or  towards  payment  of  the  money 
paid  by  him  for  the  statute,  and  of  his  mortgage  debt.(^)  When 
however,  by  the  ordinary  profits,  at  the  extended  value,  or  by  them  and 
by  casual  profits,  the  penalty  of  the  statute,  and  the  conusee's  damages  and 
costs,  are  satisfied,  then  the  statute  may  be  vacated;  and  so  soon  as  it  is 
vacated,  the  legal  estate,  and  consequently  the  advantage  gained  by  it, 
may  be  withdrawn  from  the  mortgagee  who  bought  it  in.(z) 

8.  The  law,  and  an  equal  equity,  may  give  priority  to  a  farther  charge 
made  on  land  taken  in  execution  under  a  statute.  Until  by  the  ordinary 
profits  at  the  extended  value,  or  by  them  and  casual  profits,  the  penalty 
of  the  statute  is  levied,  the  farther  *charge  will  be  payable  ^  ,,,..,  ^ 
before  any  mortgage  or  incumbrance  intervening  between  ^  -■ 
the  statute  and  the  farther  charge.  But  so  soon  as  the  penalty  of  the 
statute  is  levied,  that  priority  is  eone.  (a)  The  conusee  has  not  then  the 
law  on  his  side,  but  an  equity  only. 

9.  The  law,  and  an  equal  equity,  may,  it  seems,  give  priority  to  a  se- 
cond or  later  mortgagee,  who  has  bought  in  a  recognizance  or  obliga- 
tion in  the  nature  of  a  statute-staple.(6)  And  the  nature  of  the  priority, 
which  may  be  gained  by  buying  in  such  recognizance,  is,  it  is  presumed, 
the  same  as  that  of  the  priority  obtainable  by  the  purchase  of  a  statute- 
staple.  The  recognizance  in  the  nature  of  a  statute-staple  was  introduced 
by  the  statute  23  Hen.  VIII.,  c.  6.(c)  The  statute-staple  was  meant  to 
be  a  security  only  between  merchant  and  merchant  of  the  same  staple- 
town,  and  for  merchandize  of  that  staple.  But  in  the  course  of  time, 
such  statute  grew  to  be  a  common  security  adopted  by  other  persons  also. 
As,  however,  the  Act  of  Parliament,  which  originated  the  statute- 
staple,  did  not  authorize,  and  as  several  inconveniences  had  followed 
from,  such  different  use  of  it,  the  statute,  23  Hen.  YHL,  c.  6,  put  a  stop 

(y)  Hed worth    ▼.  Primate,    Hard.  318;  of  his  former  Becnrity,  for  then  no  purcliaser 

Hanh  ▼.  Lee,  2  Ventr.  337 ;  Brace  ▼.  Doch-  could  be  safe/'    As  this  passage  clearly  con- 

eas  of  Karlborough,  2  P.  W.  491,  third  and  tradicts  the  former  part  of  the  report,  it  ooght 

fifth  points.  perhaps  to  be  read  with  this  correction— 

(x)  Brace  v.  Duchess  of  Marlborough,  2  '<that,  beyond  the  penalty  of  the  statute^  the 

P.  W.493,  third  point     See  also  Earl  of  defendant  here,  &c.'' 
Huntington  ▼.  Grenville,  1  Yern.  62.  (Jb)  Hacket  v.  Wakefield,  Hardr.  172. 

(a)  Hedworth  ▼.   Primate,   Hardr.  318,        (c)  The  statute  itself  prescribes  the  form 

and  Poole  v.  Dudley,  there  cited.    In  the  lat-  of  the  recognizance  or  obligation.     See  also 

ter  part  of  the  report  of  Hedworth  v.  Pri-  the  same  form  in  2  Orl.  Bridgm.  Con.  63. 

mate,  it  is  said, "  The  Chief  Baron  and  the  And  see  forms  of  an  assignment  of  a  recog 

whole  Court  held,  that  the  defendant  here  nizance  or  obligation  in  the  nature  of  a  sta 

shoold  not  be  relieved  in  equity,  for  any  mo-  tute-staple,  Orl.  Biidgm.  Conv.  1  vol  89, 255 

ney  lent  since  the  settlement  upon  the  credit  2  yol.  64,  223. 
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to  that  practice,  and  again  confined  the  use  of  the  statute-staple  to  mer- 
chants and  merchandize  of  a  staple-town;  and  at  the  same  time  provided 
a  new  description  of  recognizance  or  obligation  to  secure  the  payment  of 
debt.  This  recognizance  may  be  used  between  any  persons,  and  may  be 
taken  by  the  Chief  Justice  of  the  King's  Bench,  or  of  the  Common 
Pleas,  and,  in  their  absence  out  of  the  term,  by  the  Mayor  of  the  Staple 
r  *412  1  ^^  Westminster,  and  the  *Recorder  of  the  city  of  London, 
I-  ^  jointly  together;  and  in  default  of  payment  of  the  debt,  the 

conusee  may  have  against  the  land  of  the  conusor  the  same  execution,  to 
which  a  conusee  of  a  statute-staple  is  entitled  under  the  statute,  27  Edw. 
III.,  St  2,  c.  9. 

10.  The  law,  and  an  equal  equity,  may  give  priority  to  a  second  or 
later  mortgagee,  who  has  bought  in  a  judgment  (£^) 

Possession  of  land  by  means  of  a  judgment  is  provided  by  the  Statute 
Westminster  2,  13  Edw.  I.,  c.  18.  It  is  by  it  enacted,  <<  When  debt  is 
recovered  or  knowledged  in  the  King's  Court,  or  damages  awarded,  it 
•hall  be  from  henceforth  in  the  election  of  him  that  sueth  for  such  debt 
or  damages,  to  have  a  writ  of  ^eri  facias  unto  the  sheriff  for  to  levy  the 
debt  of  the  lands  and  goods;  or  that  the  sheriff  shall  deliver  to  him  all 
the  chattels  of  the  debtor,  and  the  one  half  of  his  land,  until  the  debt  be 
levied  upon  a  reasonable  price  or  extent^'  If  the  creditor  elects  to  have  one 
half  of  the  land,  the  writ  directed  to  the  sheriff  is  called  an  elegit.  And  he 
to  whom  the  land  is  delivered  by  elegit,  under  a  judgment  for  debt,  is 
possessed  of  a  chattel  estate,  until  out  of  the  ordinary  profits  of  the  land, 
at  the  extended  value,  or  out  of  them  and  by  casual  profits,  the  debt  is 
levied. (e)  And  so  soon  as  the  debt  is  levied  out  of  such  ordinary  profits, 
the  debtor  may  enter.  (/*)  At  law,  the  debtor  is  entitled  to  an  account  at 
the  extended  value  only;(^)  which,  generally  speaking,  is  much  below 
the  true  value.  (A)  And  if,  on  taking  such  account,  it  is  found  that  the 
creditor  is  satisfied,  the  debtor  may  then  enter,  (t)  But,  in  a  Court  of 
Equity,  the  debtor  may  have  an  account  at  the  true  value  of  the  land.(y) 
At  law,  the  creditor  may  keep  the  surplus  profits,  composed  of  the  dif- 
r  *413  1  ^'^^^^^^  between  *the  extended  and  the  true  value;  but  in 
^  ^  equity  that  surplus  is  applied  in  payment  of  the  debt(Ar) 

^  A  judgment  debt  is,  it  is  observable,  a  chose  in  action;  a  property 
which,  in  some  sense,  is  not  assignable  atlaw.(/)  It  is  there  assignable;  but 
if  the  assignee  seeks  payment  of  it  at  law,  he  must  do  this,  not  in  his  own 
name,  but  in  the  name  of  the  assignor ;(m)  and,  accordingly,  a  power  for 
that  purpose  is  commonly  put  into  the  instrument  of  assignment  (n) 

A  second  or  later  mortgagee,  who  buys  in  a  judgment  debt,  may  gain  a 

(d)  HiggOQ  ▼.  Syddal,  1  Ch.  Gas.  149 ;  (i)  3  Init.  396 ;  4  Co.  67  b.;  Cro.  Car. 
Edmunds  v.  Povey,  1  Vera.  187.  See  Cockes  698 ;  8  Vcntr.  336.  See  Price  ▼.  Vftniey,  3 
▼.  Sherman,  2  Freem.  14, 15.  B.  &  C.  733. 

(e)  3  Init  396 ;  Co.  Litt.  42  a.,  43  b.;  0)  3  Alk.  617j  1  Vefc  260 ;  3  Y.  &  Jenr. 
2  Bl.  Com.  161.  395. 

(/)  2  Inat  396 ;  4  Co.  67  b.;  Cro.  Car.         {k)  3  Atk.  617 ;  1  Vea.  260 ;  3  Y.  &  Jetv. 

698 ;  2  Ventr.  336.    See  Doaghty  ▼.  Styles,  396. 
Cas.  T.  Finch,  1 16.  (/)  Co.  Litt  214  a.;  2  Bl.  Com.  443. 

(^)  2  P.  W.494;  2  Atk.  53;  3  Atk.  617?         (m)  Bro.  Abr.  tit  Chowe  in  Act,,^  3 ;  2 

1  Yes.  250 ;'  3  Y  &  Jenr.  396.    See  Price  ▼.  Bl.  Com.  442. 
Vroey,  3  B  C,  738.  (n)  See  a  form  of  an  aasignment  of  a 

(A)  3  Atk.  617 ;  3  P.  W.  494;  3  Y.  dt  jttdgrneot  debt,  1  OrL  Bridgm.  Coov.  815. 
Jerr.  895. 
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priority,  if  the  land  in  mortgage  is  taken  in  execution  under  the  writ  of 
thgiL  The  priority  so  gained  seems  to  be  of  this  nature. — ^By  means  of 
the  elegit  J  the  mortgagee  either  is  himself  in  possession  of  a  moiety  of  the 
land,  or  is  entitled  to  receive  from  a  tenant  the  rent  of  a  moiety.(o)  If  he 
himaelf  is  in  possession,  or  if  he  has  the  right  to  receive  rent  from  a  ten- 
anty  he  is  at  law  entitled,  in  the  one  case,  to  hold  the  possession  and  take 
the  profits,  and,  in  the  other,  to  receive  the  rent,  until,  6n  an  account  of  the 
ordinary  profits,  at  the  extended  value,  or  of  them  and  of  casual  profits, 
the  judgment  debt  is  satisfied.(/7)  As  at  law  he  cannot  be  brought  to  ac- 
count except  at  the  extended  value,  and  which  usually  is  much  below  the 
true  value,  such  mortgagee  may  at  law,  after  the  judgment  debt  is  satis- 
fied by  the  true  value,  apply  the  surplus,  composed  of  a  difference  be- 
tween the  extended  and  true  value,  in  or  towards  payment  of  his  debt  by 
mortgage.  And  because  he  has  in  this  way  the  law  on  his  side,  and  has 
also  an  equity  equal  to  that  of  a  former  mortgagee  or  incumbrancer,  a 
Court  of  Equity  will  not  disturb  that  advantage  gained  by  him  at  hyr,[q) 
And  if  at  law  he  can  hold  the  possession,  or  procure  payment  of  the 
Tent,  after  the  judgment  debt  is,  at  the  extended  value,  satisfied,  or,  per- 
haps  it  may  be  *stated,  even  after  that  satisfaction  is  entered  p  «...  ^ 
CD  the  record,  a  Court  of  Equity  will,  it  seems,  leave  this  ^  J 

tnortgagee  and  the  former  mortgagee  or  (incumbrancer  to  combat  at  law, 
and  will  not  interpose  to  let  the  latter  in  upon  the  estate,  until,  by  the 
profits  at  their  true  value,  the  mortgagee,  who  has  obtained  an  advantage 
at  law,  is  paid,  not  only  the  judgment  debt  bought  by  him,  but  also  his 
debt  on  mortgage,  (r) 

11.  The  law,  and  an  equal  equity,  may,  it  seems,  give  priority  to  a 
second  or  later  mortgagee,  who  has  bought  in  a  common  law  recogni- 
zance or  obligation,  betore  some  Court  of  Record  entered  into  for  the 
payment  of  debt  {a) 

When  a  debt  secured  by  this  kind  of  recognizance  is  not  paid,  a  moiety 
of  the  land  of  the  conusor  may  be  taken  in  execution  under  the  writ  of 
elegit^  which  is  by  the  Statute  Westminster  2,  provided  as  well  for  this 
recognizance  as  for  a  judgment  [t) 

The  nature  of  the  priority,  which  may  be  gained  by  buying  in  a  com- 
mon law  recognizance,  is,  it  is  presumed,  the  same,  as  that  of  the  priority 
obtainable  by  the  purchase  of  a  judgment 

12.  The  law,  and  an  equal  equity,  may,  it  appears,  give  priority  to  a 

(«}  Cambell's  case,  1  Rol.  Abr.  894 ;  Doe  Paske,  2  Atk.  53.    See  alto  Stanton  t.  Sad* 

T.  Wharton,  8  Darn.  &  E.  2.  ler,  2  Vern.  30 ;  Hitchcock  v.  Sed^ck,  ib. 

ip)  2  Inst  896;  3  Atk.  617;    1    Yes.  158,  159  ;  Sanders T.Deligne,  2Fraem.  128; 

850 ;  Price  V.  Varney,  3  B.  &  C.  738.  Coilet  ▼.  De  Gols.  Gas.  T.  Talb.  69  ;    and 

{q)  Brace  v.  Dochess  of  Marlboroagh,  2  Stanhope  v.  Earl  Vemey,  2Eden,  85. 

P.  W.  494,  fifth  point;  Morret  t.  Paske,  2  («)  Hacket  ▼.  Wakefield,  Hardr.  172.  On 

Atk.  53  ;  Worlley  v.  Birkhead,  2  Ves.  574.  this  kind  of  re^gnizance,  see  Bro.  Abr.  tit. 

(r)  Higgon  v.  Syddal,   1   Ch.  Gas.  149,  Reeoffnixance,  pi.  8,  14,  Vaugh.  102,  108, 

cited  2  P.  W.  493;   Edmonds  ▼.  Povey,  1  Hob.  195,  2  Bl.  Gom.  841,  Finch  L.  p.  51. 

Vem.  187 ;    Brace  v.  Duchess  of  Marlbo*  ed.  1759,  p.  162. 

roQgh,  2  P.  W.  494,  fifth  point ;  Morret  v.  {t)  2  InsL  895 ;  Gro.  Gar.  598 ;  Hardr.  172. 
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second  or  later  mortgagee,  who  has  bought  in  a  satisfied  incuinbranc6;(u) 
as  a  mortgage,(t;)  statute,  (t(;)  or  judgment  (:r) 

r  «4l5  1  ^^^  advantage  that  may  be  gained  by  the  possession  of  the 
L  -I  *legal  estate,  conferred  by  either  of  these  satisfied  securities^ 

consists  perhaps  in  the  circumstancey  that  so  long  as  the  mortgagee,  who 
has  bought  it  in,  can  at  law  retain  that  estate,  a  Court  of  Equity  will 
leave  him,  and  any  intervening  mortgagee  or  incumbrancer,  to  combat 
at  law,  and  will  not  interpose  to  take  from  him  any  aid,  which  the  law 
may  give  him  to  procure  payment  of  hiq  mortgage  debt(y) 

13.  The  law,  and  an  equal  equity,  may  give  priority  to  a  second  or  later 
mortgagee,  who  has  procured  an  assignment  of  a  satisfied  term  of  years. 

The  principle  is,  that  the  assignment  makes  the  assignee  a  tenant; 
namely,  the  tenant  entitled  to  the  present  possession  of  the  land,  and 
therefore  to  enter,  or,  if  necessary,  to  obtain  that  possession  by  eject- 
ment. (2)  At  law,  the  term  is  what  is  called  a  term  in  gross;(a)  and 
when  the  assignee  of  it  is  tenant  in  possession,  at  law  he  may  hold,  and  take 
the  yearly  rents  and  profits,  until  the  term  is  determined,(6)  and  apply 
those  rents  and  profits  in  or  towards  satisfaction  of  the  mortgage  debt. 
And  because  this  mortgagee  has  the  law  on  his  side,  and  also  an  equity 
equal  to  that  of  any  other  incumbrancer,  a  Court  of  Equity  will  not  take 
from  him  the  advantage  gained  by  him  at  law.(c) 

Where  there  is  a  satisfied  term,  a  trust  to  attend  the  inheritance  is  often 
expressly  annexed  to  it;  and  when  such  trust  is  not  expressly  annexed 
to  it,  then,  by  construction  of  a  Court  of  Equity,  the  term  may  attend 
the  inheritance.(c^) 

A  distinction  was,  it  seems,  once  attempted  to  be  introduced,  that  a 
satisfied  term  constructively  attendant  might  be  assigned  to,  or  in  trust 
for,  a  particular  purchaser  or  mortgagee;  but  that  a  satisfied  term,  when 
it  had  been  once  assigned  to  attend  the  inheritance,  could  not  afterwards 

r  •416  1  '^  ^^^^S°^  ^^9  ^^  ^^  trust  for,  *any  particular  purchaser  or 
I-  ^  mortgagee.(e)    But  this  distinction  was  not  allowed;  and 

clearly  the  term  may  in  either  case  be  assigned  for  such  protection.(y*) 

(«)  Lord  Chief  Justice  Holt  ▼.  Mill,  2  4d  E.  767 ;  GoodtiUe  t.  Morgvi,  ib.  755 ; 
Vera.  279.     See  also  Sir  John  Fagg's  case,  Right  ▼.  Bucknell,  2  B.  &  Adol.  278. 
cited  2  Vera.  58,  and  Hitchcock  ▼.  Sedgwick,  (a)  1  Dum.  &  £.  765  $  1  Bro.  C.C.  69, 
ib.  158, 159.     GeDerally  on  the  satufaction  70  ;  7  Yes.  577. 
or  determination  of  a  statute,  or  execution  by  {b)  1  Durn.  6t  £.  765. 
elegit,  tee  Fulwood's  case,  4  Co.  64  b.;  Digh-  (e)  WiUonghby  ▼.  Willonghby,  1  Dura, 
ton  ▼.    Greenvil,  2  Ventr.  382,  835,  336 ;  4d  £.  763,  767,  770,  773 ;  Evans  t.  Bick- 
Marsh  v.  I^e,  ib.  338,  and  Burwell  ▼.  Har«  nell,  6  Yes.  184,  185 ;  Maundnll  t.  Mann- 
well,  Cro.  Car.  597.  drell,  10  Yes.  260,  270 ;  Mole  t.  Smith,  J«-' 

(v)  Turaer  ▼.  Richmond,  2  Yera.  81.  cob,  496. 

(w)  Anon.  2  Ch.  Gas.  208,  probably  mis-  (</)  1  Bura.  &  E.  766^  768;  1  Bro.  C. 

printed  Anon.,  instead  of  the  next  case  in  C.  70 ;  10  Yes.  259,  260, 270. 

same  page.  Jefferson  ▼.  Dawson,  S.  C,  mis-  (e)  I  Dura.  &  E.  768 ;  Amb.  284.    By 

printed,  1  Ch«  Cas.  267 ;  Stanton  ▼.  Sadler,  2  the  former  report,  Lord  Hardwicke,  in  sta^ 

Yern.  30.  ing  the  duidnction,  is  made  to  divide  it  into 

(x)  Edmunds  t.  Povey,  1  Yera.  187,  dt-  two  branches;  but  this  is  perhaps  a  mistake^ 

ed  2  P.  W.  494.    See  Prec.  Ch.  495,  and  for  the  second  seems  to  be  a  mere  repetition 

Oo^es  V.  Sheraian,  2  Freem.  13, 14.  in  other  words  of  the  first.    The  same  die- 

(y)  Anon.  2  Ch.  Cas.  208 ;    Stanton  ▼.  tinction,  stated  in  1  Collect.  Jurid.  367, 358, 

Sadler,  2  Yera.  30 ;  Coekes  t.  Sherman,  2  is  evidently  incorrect.    The  distinction  in 

Freem.  13.    See  also  Higgon  ▼.  Syddal,  1  question  was  attempted  by  counsel,  and  will 

Ch.  Cas.  149,  and  Brace  ▼.  Duchess  of  Marl-  be  found  in  1  Collect.  Jurid.  341. 

borough,  2  P.  W.  493.  (/)  Oxwick  ▼.  Brockett,  1  Eq.  Cas.  Abr. 

(x)  Willonghby  ▼.  Willoughby,  1  Durn.  355;  WiUoughby  t.  WiUooghby,  1  Dura. 
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It  is  certain  that  a  second  or  later  mortgsgee  is,  both  at  law  and  in 
equity,  allowed  to  protect  himself  by  procuring  an  assignment  of  a  satis* 
fied  term.  But  although  in  him  this  conduct  is  unimpeachable,  it  is  per- 
haps doubtful  whether  the  trustee,  if  he  is  aware  of  an  earlier  mortj^age, 
is  safe  in  making  that  assignment.  Lord  Hardwicbe  appears  to  have 
thought  such  assignment  to  be  a  breach  of  trust,  for  which  the  trustee 
ought  to  make  satisfaction.  (^)  His  Lordship,  it  is  said,  considered  the 
question  to  be,  not  whether  the  purchaser(A)  should  hold  under  the  breach 
of  trust,  but  whether  the  trustee  should  be  punished,  (t)  He  thought  the 
purchaser  would  be  safe  in  taking  the  assignment,  if  he  could  get  it,  but 
would  not  say  the  trustee  would  be  safe.(y)  Contrary  to  this  doctrine, 
Lord  Eldon  seems  to  have  expressed  an  opinion,  that  if  the  purchaser 
would  be  safe,  the  trustee  ought  to  be  so.  (A;) 

14.  The  law,  and  an  equal  equity,  may  give  priority,  before  a  mort- 
gagee, to  a  judgment  creditor  whose  incumbrance  is  earlier  than  the 
mortgage,  and  who  has  procured  a  conveyance  of  the  legal  estate  from  a 
satisfied  mortg9gee,(/)  or  an  assignment  of  a  satisfied  term  of  years.(m) 

15.  When  a  satisfied  term  of  years  is  still  outstanding,  ^  _.,.  ^ 
namely,  ^either  in  the  original  termor,  or  his  representative,  ^  -* 
or  assignee,  or  in  a  person  to  whom  it  has  been  assigned  generally  in 
trust  to  attend  the  inheritance,  and  it  has  not  been  assigned  to  or  in  trust 
for  any  particular  mortgagee  or  incumbrancer,  the  first  benefit  of,  or 
priority  conferrible  by  it,  belongs  to  that  incumbrancer  who,  in  order  of 
time,  is  the  first  incumbrancer  on  the  estate;  as  a  mortgagee,(n)  or  cre- 
ditor by  judgment,  (o)  In  these  cases,  a  Court  of  Equity  applies  the 
rule,  ^ui  prior  est  tempore  potior  est  jure,(p)  unless  some  other  party 
has  a  better  right  to  call  for  the  legal  estate;  that  is,  to  call  for  an  assign- 
ment of  it  to  or  in  trust  for  himself;(9)  for  where  this  better  right 
exists,  the  person  who  owns  it  is  entitled  to  priority,(r)  as  a'  mort- 
gageee,(^)  or  jointress,(/)  or  children  entitled  to  portions  under  a  mar- 
riage settlement,(u)  or  other  persons  claiming  under  such  a  settlement,  (t;) 

A  person  may,  in  several  ways,  acquire  the  better  right  to  call  for  the 
legal  estate.  In  Maundrell  v.  Maundrell,  Lord  Eldon  anonymously 
cited  a  case  determined  by  Lord  Cowper,  (and  which  is  probably  Wilkes 
V.  Boddington,(t/;))  <<  where  the  trustees  of  the  term  joined  in  a  con- 


st E.  763,  770,  771, 77» ;  Stanhope  v.  Earl  2  P.  W.  491, 496,  Mventh  point ;  Willougli- 

Yeraey,  3  Eden,  81,85.  by  v.  Willoughby,  1  Dum.  &  E.  773. 

(g)  1  Dam.  &  E.  771  ;  10  Yea  261  \  (o)  Charlton  ▼.  Low,  3  P.  W.  328. 

II  Vcfc  613.  Ip)  2  P.  W.  495 ;  2  Vea.  486. 

(A)  In  this  word  Lord  Hardwicke  includ-  (q)  10  Yea.  270;  11  Yea.  618. 

ed  a  mortgagee.     1  Dnm.  &  E.  .767.  (r)  Earl  of  Pomfret  ▼.  Lord  Windsor, 

(i)  <«Lord  Hardwicke  aaya  the  question  2  Vea.  472,486;  Maundrell  v.  Maundrell, 

is  not,  whether  the  traatee  shall  be  punished,  10  Yes.  270  ;  £x  parte  Knott,  1 1  Yes.  618. 

bat  whether  the  purchaser  shall  hold  under  See  also  Clarke  ▼.  Abbot,  Bam.    Ch.  Rep. 

the  breach  of  trust*'     11   Yea.  613.    The  457,  2  Eq.  Cas.  Abr.  606,  Ca.  41»  and  In* 

eontaxt  in  the  eame  page  aeeoia  to  require  gram  ▼.  Pelham,  Amb.  163. 

the  transposition,  which  the  author  has  ven-  («)  Stanhope  ▼.   Earl  Yemey,  2  Eden, 

tored  to  make  of  the  two  questions.  81.    See  Clarke  ▼.  Abbot»  Bam.  Ch.  Rep. 

O)  11  Yes.  613.  457. 

(ifc)  11  Yea.  618,  6U.  (0  Willoughby  ▼.  Willoughby,!  Dum. 

{!)  Tamer  ▼.  Richmond,  2  Yera.  81.  &  E.  763,  774,  775. 

(fli)  Earl  of  Bristol  t.  Hungerford,  2  Yem.  (v )  Ibid. 

I             M4 :  Tomer  ▼.  Richmond,  ib.  81.  (v)  Wilkea  ▼.  Boddington,  2  Yem.  699. 

(f»)     firaca  ▼.  Doeheaa  of  Merlboroogh,  (w)  2  Yem.  599. 
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veyance  to  a  purchaser,  not  conveying  the  term,  but  making  themselves 
parties;  which  was  therefore  considered  as  a  declaration,  that  they  would 
hold  for  that  purchaser.  A  subsequent  purchaser  tried  to  get  a  convey- 
ance, but  was  not  permitted,  as  upon  the  foot  of  the  contract  the  trustees 
had  given  the  other  a  better  right  to  call  for  a  convey ance.''(:r)  A 
mortgagee  may  also  acquire  the  better  right  to  call  for  the  legal  estate,  if 
r  •41  f)  1  he  has  used  the  diligence  to  possess  ^himself  of  the  deed  that 
*-*  ^  creates  a  satisfied  term,  which  is  that  estate;(y)  and  thercr- 

fore,  by  greater  reason,  he  will  acquire  that  right,  if  such  a  term  has 
been  assigned  generally  in  trust  to  attend  the  inheritance,  and  he  obtains 
possession  of  the  deeds,  by  which  the  term  was  created  and  so  assigned ;(2) 
or  if  such  a  term  has  been  assigned  generally  in  trust  to  attend  the  in- 
heritance, and,  on  a  mortgage  afterwards  made,  the  mortgage  conveyance 
contains  a  declaration,  that  the  trustees  shall  stand  possessed  of  the  term 
in  trust  for  the  mortgagee,  and  the  deeds  respecting  the  term  are  de- 
livered to  the  mortgagee,  (a) 

It  remains  to  be  noticed,  that  a  later  mortgagee,  who  has  procured  an 
assignment  of  a  satisfied  term  to  a  trustee  in  trust  for  himself,  may,  not- 
withstanding this  assignment,  be  obliged  to  yield  priority  to  a  former 
mortgagee,  if  there  are  circumstances  that  give  this  incumbrancer  a  bet- 
ter right  to  call  for  an  assignment; (5)  as  if  the  second  mortgagee  became 
an  incumbrancer  maid  fide,  and  with  notice  of  a  jointure,  by  means  of 
which  mala  fides  and  notice  the  jointress,  who  is  the  first  mortgagee, 
may  demand  the  term  to  be  assigned  to  a  new  trustee  for  her,  and  then 
compel  the  second  mortgagee  to  redeem  not  only  the  jointure,  but  also 
her  mortgage,  (c) 


SECTION  IV. 

OF   CERTAIN    CASES,  IN   WHICH   AN  INCUMBRANCER,  ALTHOUGH    HE    HAS 
THE  LAW  ON  HIS  SIDE,  MAT  NOT  HAVE  AN  EQUAL  EQUITT. 

Of  incumbrancers,  who,  although  they  have  the  law  on  their  side,  may 
not  have  an  equal  equity,  it  may  be  mentioned, 

I  -i  ^estate,  he  will  not,  it  appears,  thereby  gain  for  the  judgment 

debt  a  priority  before  a  mortgagee  who,  in  order  of  time,  is  an  incum- 
brancer between  the  judgment  and  the  mortgage  bought  iti,(d)  The 
chief  reason  assigned  for  disallowing  such  priority  of  the  judgment  debt 
is,  that  this  creditor  did  not  lend  his  money  on  the  security  of  particu- 
lar land  ;(e)  in  other  words,  "on  the  credit  of  the  land,"(/)  or,  "upon 

(x)  10  Yes.  370.  &  E.  763,  773,  774,  Amb.  282,  1  CoUeet 

(y)  MaundrellT.  Maundrell,  10  Yes.  260,  Jurid.  337. 

262,  271 ;    Ex  parte  Knott,  11   Yea.  612,  (J)  Brace  t.  Dachem  of  Marlborough,  2 

613  ;  Mole  ▼.  Smith,  Jacob,  497.  P.  W.  491,  Mob.  60,  cited  1 1  Yes.  617.  See 

(z)  Willoughby  y.  Willoughby,  1  Dorn.  W  right  ▼.  Pilling,  Prec.  Ch.  494. 

&E.  772.  (e)  Mos.   63;  11    Yes.  617.     See    alao 

(a)  Stanhope  ▼.Earl  Yemey,  2  Eden,  81.  Burgh  ▼.  Francis,  Cas.  T.  Finch,  28,  1  £q. 

(b)  Maundrell  y.  Maundrell,  10  Yes,  270.  Cas.  Abr.  320,  3  Swanst  536,  n. 

(c)  Willoughby  v.  WUloughby,  1  Durn.  (/)  2  P.  W.  493. 
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the  immediate  view  or  contemplation  of  the  conusor's  real  estate/'(j') 
The  equity  of  the  intervening  mortgagee  seems  to  be  greater  than  that  of 
the  judgment  creditor,  because  the  former  did^  and  ihe  latter  did  not, 
lend  his  money  on  the  security  of  the  particular  land.  For  the  distinc- 
tion which  is  made  between  a  mortgagee,  who  buys  in  a  mortgage  of 
the  legal  estate,  and  who  may  by  thai  means  gain  a  priority  for  his  own 
mortgage  debt,  and  a  judgment  creditor  who  makes  that  purchase,  these 
reasons  are  assigned^ — ^that  a  mortgagee  lends  his  money  on  the  security 
of  particular  land,  but  ^<  the  judgment  creditor  does  not  lend  his  money 
upon  the  immediate  view  or  contemplation  of  the  conusor's  real  estate^ 
for  land  afterwards  purchased  may  be  extended  on  the  judgment;  nor  is 
he  deceived  or  defrauded,  though  the  conusor  had  before  made  twenty 
mortgages  of  all  his  real  estate;  whereas  a  mortgagee  is  defrauded  or 
deceived,  if  the  mortgagor  before  that  time  mortgaged  his  land  to 
another."(A) 

2.  A  mortgagee,  or  other  incumbrancer,  although  he  has  the  law  on 
his  side,  may  not  have  an  equal  equity,  if,  at  the  time  he  lent  his  money, 
he  had  notice  of  a  former  mortgage  or  incumbrance,  (i)  Clearly  the 
former  mortgagee  or  incumbrancer  hath  the  greater  equity. 

If  a  third  mortgagee  lends  his  money,  with  notice  of  the  second  mort- 
gage, and  afterwards  buys  in  the  legal  estate  of  the  first  *mort-  p  *a2q  i 
gagee,  the  second  mortgagee  may  redeem  the  legal  estate  on  I-  -' 

payment  of  the  first  mortgage  only.  (J)  And  if,  with  notice  of  a  second 
mortg9g89  the  first  mortgagee  lends,  on  a  statute,  more  money  to  the 
mortgagor,  the  second  mortgagee  may  redeem  on  payment  of  the  first 
mortgage  only.  (Ar)  If  a  mortgagee,  with  notice  of  a  judgment  subse- 
quent to  his  mortgage,  lends  more  money  to  the  mortgagor  on  farther 
charge,  this  farther  charge  is  not  entitled  to  priority  bemre  the  judg- 
ment(/)  If  a  second,  or  later  mortgagee,  lends  his  money  with  notice 
of  a  former  mortgage,  and  afterwards  obtains  the  legal  estate  by  procur- 
ing an  assignment  of  a  satisfied  term,  such  estate  will  not  give  him  prio- 
rity before  the  mortgage  of  which  he  had  notice.(m) 

It  may  here  be  mentioned,  that  in  Parry  v.  Wright,  an  incumbrancer, 
who  advanced  his  money  with  constructive  notice  of  a  second  mortgage, 
and  out  of  that  money  paid  the  first  mortgage  off,  but  did  not  keep  this 
security  on  foot,  was  held  not  to  be  entitled,  against  the  second  mortgagee, 
to  stand  in  the  place  of  the  first  mortgagee;  and  this  failure  to  keep  the 
first  security  on  foot  had  the  effect  to  make  the  second  mortgagee  the 
first  incumbrancer  on  the  estate .(n) 

(jr)  %  p.  W.  492 ;  M<M.  61.  Cockes  ▼.  Shennan,  2  FrMm.  U ;  Toulmin 

(A)  9  P.  W.  498  (  M<M.  51,   53,  65;  11  T.Steere,  8  Mer.  224. 
Veiu  617.     On  fraud  towaids  a'  mortgagee,  (Ar)  Casoa  ▼.  Round,  Prec  Ch.  226,  2 

hj  not  giving  him  notice  of  prior  mortgages,  Eq.  Cas.  Abr.  594. 

judgmenti,  statutes,  or  recogniaances,  see  the        (/)  Sish  ▼.   Hopkins,  Amb.  ed.  Blunt, 

Stat.  4  and  5  W.  &  M.  c  16,  and  Stafford  ▼.  Append.  793. 
Mby,  2  Vem.  589.  (m)  WiUoaghby  t.  Willooghby,  1  Burn. 

0)  Willooghby  t.  WiUonghby,  1  Bum.  &  E.  771 ;  Molev.  Smith,  Jacob,  496. 
&  £.  767,  771,  2  Yes.  684.  (n)  1  Sim.  dc  St.  369. 

(J)  Brothara    ▼.    Bance,    Fitzg.    118; 

2b2 
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SECTION  V. 

OF  CERTAIN  CASES  IIT  WHICH    AN   INCUMBRANCER,  ALTHOUGH  HE  HAS 
THE  LAW  ON  HIS  SIDE,  MAT  NOT  HAVE  ANY  EC^UITr. 

Of  mortgagees  who,  although  they  have  the  law  on  their  side,  may  not 
have  any  equity,  two  kinds  may  in  particular  be  mentioned.  One  who 
fraudulently  conceals  his  own  incumbrance;  the  other  who  fraudulently 
neglects  his  duty  to  J:ake  or  keep  the  title  deeds  of  the  estate, 
r  *421  1  ^^'  ^^  ^  mortgagee,  who  is  seised  or  possessed  of  the  legal 
L  -*  estate,  knows  that  a  person  is  about  to  lend  money  on  mort- 

gage of  the  same  property,  and  fraudulently  conceals  from  that  person 
his  own  incumbrance,  such  person  may,  in  equity,  j)ostpone  this  incum- 
brance to  his  own  mortgage,  (o)  On  the  same  principle,  equity  will 
protect  a  purchaser  against  a  concealed  mortgage ;(/?)  and  also  a  pur- 
chaser, (q^)  or  mortgagee, (r)  against  a  misrepresented^^)  or  concealed  set- 
tlement of  the  estate.  In  Horlock  v.  Priestley,  there  was  in  a  particular 
manor  no  limited  time  for  presenting  surrenders  made  out  of  Court;  and 
therefore  it  was  decided,  that  fraudulent  intention  or  concealment  was 
imputable  to  a  mortgagee,  whose  conditional  surrender  had  not  been  en- 
rolled, and  who  was  not  admitted,  until  after  a  subsequent  surrender  to 
another  incumbrancer;  and  that,  accordingly,  as  the  mortgagee  was  seised 
of  the  legal  estate,  he  was  entitled  to  priority  before  the  subsequent  in- 
cumbrancer, although  the  latter  advanced  his  money  without  notice  of 
the  mortgage.  (/) 

2.  If  a  mortgagee,  who  is  seised  or  possessed  of  the  legal  estate, 
fraud ulenty  leaves  the  title  deeds  to  that  estate  in  the  custody  of  the 
mortgagor,  or,  after  their  delivery  to  the  mortgagee,  fraudulently  lends 
them  to  the  mortgagor,  a  subsequent  mortgagee,  who,  by  such  possession 
of  the  title  deeds,  is  led  to  believe  that  the  property  is  unincumbered, 
and  therefore  to  advance  his  money,  may  in  equity  postpone  the  former 
r  '422  1  ™^**'8^8®  *^^  ^^s  own  security.(u)  It  is  not,  however,  a 
^  ^  fraud,  merely  to  leave  the  title  deeds  in  the  custody  of  the 

mortgagor,(2;)  or,  after  their  delivery,  merely  to  lend  them  to  him.(u7) 

(o)  Clere's  case,  cited  9  Mod.  38 ;  Clare        (»)  Beverley  y,  ReTerley,  2  Vern.  131, 

V.  Earl  of  Bedford,  apparently  8.  C,  cited  2  138 ;  HuDsden  v.   Cheyney,  ib.  150.     Bee 

Vem.  151;  AnoD.,  perhaps  S.  C,  cited  Bam.  also  Arnot  ▼.  Biscoe,  1  Ves.  95 ;  Pearson  ▼. 

Ch.  Rep.  102;  Draper  t.  Borlace,  2  Vern.  Morgan,  2  Bro.  C.  C.  388;  Merewether  ▼. 

370;  Ibbotson  ▼.  Rhodes,  ib.  554;  Mocatta  Shaw,  2  Cox,  124  ;  and  Barret  ▼.  Wells, 

V.  Murgatroyd,  1   P.   W.   393.     See  also  Prec  Ch.  131. 
Beckett  v.  Cprdley,  1  Bro.  C.  C.  353.  (t)  2  Sim.  75. 

(j>)  Amy's  case,  cited  2  Ch.  Cas.  128,        (u)  Peter  t.  Russell,  1  Eq.  Gas.  Abr.  321, 

probably  Dr.  Amyas*  case,  cited  2  Vern.  161;  Ca.  7,  2  Vern.  726;  Evans  ▼.  Bicknell,  6 

Anon.  1  Freem.  310,  Ca.  379;  Berrysford  Yes.  192;  Cliffoid  t.  Brooke,  13  Ves.  132. 
v.Millward,  Barn.  Ch.  Rep.  101,  2  Atk.  49.         (v)  Head  ▼.    Egerton,   3   P.    W.   280; 

(q)  Savage  t.  Foster,  9  Mod.  35;  Hobbs  Plumb  t.  Fluitt,  2  Anstr.  440;  Tourie  ▼. 

V.  Norton,  1   Vern.  136,  2  Ch.  Cas.  128;  Rand,  2  Bro.  C.  C.  650.  Evans  ▼.  BickneU, 

Hunsden  ▼.  Cheyney,  2  Vern.  150 ;  Raw  t,  6  Ves.  190,  191 ;  Harper  v.  Faulder,  4  Madd. 

Pote,  or  Potts,  ib.  239,  Prec.  Ch.  35 ;  Teas-  188  ;  Anon.  (29  July  or  January,  1802,) 

dale  V.  Teasdale,  Sel.  Ca.  Ch.  59,  2  Eq.  Cas.  cited  4  Madd.  135,  and  3  Russ.  39;  Barnett 

Abr.  391.  ▼.  Weston,  12  Ves.   130,  133.    These  au- 

(r)  Watts  Y.  Crosswell,  9  Yin.  Abr.  415,  thorities  contradict  the  old  doctrine  expressed 

2  Eq.  Cas.  Abr.  515,  Ca.  3 ;  Anon.,  before  by  the  opinions  of  Burnett,  J.,  1  Ves.  860, 

Lord  Cowper,  cited  1   Ves.  96.     See  also  and  BuUer,  J.,  1  Durn.  &  E.  76  2     See  6 

Marquis  Cholmondeley  v.  Lord  Clinton,  2  Ves.  183,  194. 
Mer.  313,  362.  (w)  Peter  t.  Russell,  1  Eq.  Cas.  Abr.  321, 
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But  it  is  the  duty  of  a  mortgagee  of  the  legal  estate^  to  which  possession 
of  the  title  deeds  is  legally  iDcident,(d?)  to  take  and  keep  the  title 
deeds;(y)  and  although  the  mere  leaving  or. lending  them  is  not  fraud, 
yet  fraud  will  be  constituted  by  the  mortgagee's  **  gross  neglect"  or 
<'  gross  negligence"  in  leaving  or  lending  the  deeds,(z)  or  by  his  *^  vol- 
untary leaving"  of  them,(a)  or  by  his  *<  gross  and  voluntary  negligence" 
in  leaving  them,(&)  or,  in  leaving  them,  by  his  failure  <<to  use  reasonable 
diligence  for  his  own  protection  ;"(c)  expressions  which  seem  to  mean  a 
leaving  or  lending,  accompanied  by  an  unreasonable  want  of  care  to  pre- 
vent injury  or  fraud  to  himself  or  others. 

If  a  mortgagee  of  the  legal  estate  innocently  leaves  the  title  deeds  in 
the  custody  of  the  mortgagor,  yet  if  afterwards  a  second  mortgage  is 
made,  and  the  deeds  are  delivered  to  this  mortgagee,  a  Court  of  Equity, 
although  it  will  not  postpone  the  first  mortgagee,  will  not  compel  the 
second  to  give  the  title  deeds  up  to  him.  {d) 

If  when  a  mortgage  is  made  the  mortgagee  does  not  take  ^  *AQq  i 
or  'require  possession  of  the  title  deeds,  his  not  taking  or  I-  -1 

requiring  possession  of  them  at  that  time  is  not  a  fraud,  and  therefore  he 
cannot  on  that  ground  be  postponed,  if  at  the  time  of  his  mortgage  the 
possession  of  the  title  deeds  was  not  legally  incident  to  the  estate  con- 
veyed to  him  in  the  property,  (e)  And  with  much  stronger  reason  he 
cannot  be  postponed,  if  not  only  the  custody  of  the  title  deeds  is  not 
legally  incident  to  his  estate,  but  the  mortgage  to  him  is  made  by  trus- 
tees, in  whom  it  would  have  been  a  breach  of  trust,  <'to  have  given  to 
one  incumbrancer  those  instruments,  which  they  were  bound  to  keep  for 
the  common  security  of  all  the  persons  advancing  money  upon  the  credit 
of  their  trust."(/) 


SECTION  VI. 

OF  TWO  CASES,  WHERE    A    SUBSEQUENT    INCUMBRANCE    ACQUIRED    BV   A 
MORTGAGEE  MAT  NOT  BE  ENTITLED  TO  PRIORITY. 

If  a  mortgagee  of  the  legal  estate  acquires  a  subsequent  mortgage,  as 
executor  of  a  mortgagee  of  the  equity  of  redemption,  or  by  assignment 
in  trust  for  another  person,  it  appears  that,  in  either  case,  such  a  subse- 
quent mortgage  cannot  be  tacked  to  the  legal  estate,  to  the  prejudice  of 
intervening  incumbrancers. (^)     Here,  it  seems,  although  the  equity  of 

Ca.  7,  Gilb.  Eq.  Rep.  122, 2  Vera.  726,  cited  (b)  Plumb  ▼.  Fluitt,  2  Anslr.  440. 

6  Ves.  191 ;    Martinez  y.  Cooper,  2  Ross*  (c)  Harper  ▼.  Faulder,  4  Madd.  138. 

198.     See  also  Ex  parte  Meai^  1  Glyn  &  J.  (d)  Head  ▼.  Egerton,  3  P.  W.  280,  cited 

116.                                          •  2  Ves.  &  B.  83  ;  Evans  ▼.  Bicknell,  6  Ves. 

(or)  2Bro.C.  C.  652;  4  Madd.  138.  191;  Anon.  (29  July  or  January,  1802,) 

Of)  3  P.  W.  281;  1  Burn.  &  £.  762,  cited  4  Madd.  135,  and  3  Russ.  39;  Wiseman 

772.  y.  Wostland,  1  Y.  dc  Jerv.  117. 

(z)  Peter  T.  Unasell,  1  Eq.Ca8.Abr.  821,  (e)  Toarle  y.  Rand,  2  Bro.  C.  C.  650; 

Ca.  7i  Toarle  y.  Rand,  2  Bro.  C.  C.  652;  Harper  y.  Faulder,  4  Madd.  138. 

Evans  ▼.  Bicknell,  6  Ves.  190,  191 ;  Marti-  (/)  Harper  v.  Faulder,  4  Madd.  129. 

nex  Y.  Cooper,  2  Rasa.  217.  Q)  Barnett  y.  Weston,   12  Ves.    130; 

(a)  Penner  y.  Jemmatt,  or  Jemmett,  2  Bro.  Morret  y.  Paske,  2  Atk.  63. 
C.  C.  662,  n.,  1  Fonbl.  Treat.  Eq.  6th  ed. 
166,  n. 
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the  testator,  or  cestui  que  trustt  may  be  equal  to  that  of  the  ipterveoing 
incumbrancer,  vet  the  mortgagee  of  the  legal  estate  has  not,  in  the  con- 
sideration of  a  Court  of  Equity,  an  equity  to  stand  on  his  legal  title,  and 
resist  redemption,  until  payment  not  only  of  his  own  mortgage,  but  also 
that  held  by  him  as  executor  or  trustee;  and,  therefore,  after  redemption 
of  the  mortgage  of  the  legal  estate,  the  rule  qui  prior  est  tempore  potior 
est  jure  is  applicable;  and  the  intervening  incumbrance  is,  under  that 
rule,  entitled  to  priority  before  the  subsequent  mortgage  acquired  in  the 
character  of  executor  or  trustee. 


[    ♦424    ]  •CHAPTER  XXXIII. 

OF  A  MORTGAGEE'S  WILL,  DISPOSING  OF  THE  MORTGAGED  PRO- 
PERTY, OR  MONEY  SECURED  BY  FT. 

Sect.  I.  0/  disposing  of  the  Land  contained  in  a  Mortgage  in 
Fee. 
II.  Of  disposing  qfthe  Money  secured  by  the  like  Mortgage. 

III.  Of  a  Mortgage  for  Years. 

IV.  Of  the  Interest  of  Mortgage  Money. 

V.  Of  a  Mortgage^  of  which  the  Equity  of  Redemption  is 
foreclosed. 


SECTION  L 

OF  DISPOSING  OF  THS  LAND  CONTAINED  IN  A  MORTGAGE  IN  FES. 

So  soon  as  the  condition  of  redemption  of  a  mortgage  in  fee  of  land 
is  brokeui  the  estate  in  fee  is,  with  an  exception  presenUy  to  be  noticed, 
at  law  the  absolute  property  of  the  mortgagee.  Yet  in  equity  it  con- 
tinues to  be  redeemable,  notwithstanding  the  forfeiture.  It  follows,  that, 
after  the  condition  is  broken,  the  mortgagee  sustains  the  two  characters 
of  absolute  owner  at  law,  and  of  mortgagee  in  equity.  As  absolute 
owner,  the  land  and  legal  estate  in  fee  in  it  are  subject  to  the  law,  as 
distinguished  from  equity.  As  mortgagee,  they  are  a  pledge  only,  over 
which,  and  the  mortgage  money,  a  Court  of  Equity  exercises  a  particular 
government. 

At  law,  if  the  mortgagee  makes  a  will,  freehold  land  in  mortgage  will 
r  «A2<S  1  "^^  P^^  ^y  ^^  unless  it  is  executed  according  to  the  ^Statute 
L  *»^  J  of  Frauds,  29  Charles  II.,  c.  3.(a)  But  if  so  executed,  it 
will  at  law  pass  by  a  will,  wherein  the  mortgagee  devises  <<  all  his  estate 
in  such  [the  particular]  land,^'  or  mentions  that  he  has  such  land  mort- 
gaged in  fee,  and  devises  bis  <<  mortgage. ''(d)    In  Crips  v.  Grysil^  a 

(a)  2  Atk.  372.  Cro.  Car.  447, 449, 450, 1  RoL  Abr.   834, 

(6)   Wilkinion  ▼.  Merryland,  or  Meraam,  -  836,  pL  15, 16,  W.  Jonee,  880. 
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Court  of  Law  decided  od  a  will  made  by  a  mortgagee  in  fee  before  the 
mortgage  was  forfeited,  that  the  particular  words  of  the  will,  wherein 
the  testator  said,  <<  The  rest  of  my  goods  not  bequeathed,  my  money, 
bills  or  bonds,  mortgages  or  specialties  for  money,  I  do  give  unto  R.  K. 
my  son,  and  do  make  him  my  full  and  sole  executor,  yea,  and  also  my 
heir  of  this  freehold,^^  made  a  good  devise  of  the  lands  mortgaged.(c) 
In  Silberschildt  v.  Schiott,  which  arole  on  the  will  of  a  person  who  had 
been  mortgagee  in  fee,  and  who  had  obtained  a  decree  of  foreclosure. 
Sir  W..  Grant  made  this  observation — ^The  testator  seems  "  not  very  well 
to  have  understood  the  effect  of  a  foreclosure;  and  still  continues  to  des- 
cribe as  a  mortgage  the  interest  he  had.  If  his  interest  had  been  really 
such,  there  is  no  doubt  a  gift  of  the  money  would  have  carried  his'  in- 
terest in  the  land  upon  whidh  it  was  secured. '^(cf)  By  these  words,  Sir 
W.  Grant  has  been  understood  to  mean  in  an  unqualified  manner  to  say, 
that  the  will  of  a  mortgagee  <<  disposing  of  the  money,  carries  his  interest 
in  the  land.^^  On  a  careful  examination,  however,  of  the  whole  of  the 
judgment,  in  which  the  passage  mentioned  is  found,. there  seems  to  be 
reason  to  suppose  that  he  intended  to  say  merely,  that,  in  the  particular 
case,  where  the  testator  spoke  of  his  interest  **  sometimes  as  money, 
sometimes  as  land,  sometimes  of  the  farms  as  representing  the  money, 
sometimes  of  the  money  as  representing  the  farms,''  the  context  of  the 
will  would  have  made  the  gift  of  the  money  carry  the  land  and  the  fee 
simple  in  it,  had  the  mortgage  not  been  foreclosed  when  the  will  was 
executed.  In  Renvoize  v.  Cooper,  W.  T.,  after  certain  devises  of  his 
real  estate,  gave  all  the  residue  of  his  freehold  lands,  tene-  ^  ^.^g  -. 
ments,  *and  hereditaments,  whatsoever  and  wheresoever,  to  l-  ^ 

his  wife,  her  heirs  and  assigns,  to  sell  and  dispose  of  as  she  pleased.  And 
after  certain  legacies,  <<  as  to  all  the  residue  of  his  estates,  book-debts, 
bills,  bonds,  mortgages,  and  other  securities  for  moiley,  funded  property, 
and  effects,  whatsoever  and  wheresoever,"  he  bequeathed  the  same  to 
his  wife.  Certain  estates  were  mortgaged  in  fee  to  the  testator,  and  for- 
feited before  the  will  was  made;  and  the  legal  estate  in  fee  was,  by  Sir 
John  Lieach,  held  to  pass  under  the  latter  clause  in  the  will.  ^  It  may 
be,"  he  said,  <Uhat  the  mortgaged  fee  will  not  pass  to  the  wife  by  the 
residuary  devise  of  the  freehold  estate,  because,  having  no  iportgage  for 
years,  the  subsequent  gift  of  mortgages  to  the  wife  marks  this  testator's 
intention  that  it  should  not  pass  by  that  devise.  But  if  this  be  so,  I  am 
of  opinion  that  the  mortgaged  fee  will  pass  to  the  wife  by  the  subsequent 
gift  of  mortgages,  and  other  securities  for  money,  though  coupled  with 
personal  property.  In  substance,  money  secured  by  a  mortgage  in  fee  is 
personal  property,  and  a  gift  of  a  mortgage  security  for  money  is  a  gift 
of  all  the  testator's  interest  in  the  money  and  security,  and  will  there- 
fore pass  the  fee.  "(e)  In  Galliers  v.  Moss,  a  mortgagee  in  fee  by  his 
will  bequeathed  in  the  words^ — <<I  give  all  my  stock  in  trade,  cotton- 
mill,  machinery,  cupola-furnace,  mineral-tools,  implements,  and  utensils, 
ready  money,  and  securities  for  money,  debts,  personal  estate  and  effects 
of  what  nature  and  kind  soever  and  wheresoever,  unto  J.  T.,  T.  S.,  and 
J.  A.,  their  executors,  administrators,  and  assigns,"  upon  trust  to  <<  sell 

(c)  Cro.  Car.  37,  and  stated,  from  the  re-        (d)  8  Yes.  A,  B.  49.   See  Martin  ▼.  Mow- 
cord  of  the  special  Yerdict,  in  GalUen  ▼•    lin,  2  Burr.  969. 
Moss,  9  Bam.  &  C.  382.  (e)  6  Madd.  371. 
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aoy  said  stock  in  trade,  cotton-mill,  machinery,  cupola-furnace,  mineral 
tools,  implements  and  utensils,  personal  estate  and  effects,  and  collect  in^ 
and  receive  all  such  sum  and  sums  of  money  as  shall  be  owing  to  me  at 
the  time  of  my  death,  and  lay  out  the  same  in  the  purchase  of  freehold 
lands,'^  &c.,  which  the  testator  directed  to  be  conveyed  to  certain  uses* 
The  Court  of  King's  Bench  decided,  that,  by  this  clause  of  the  will,  the 
mortgaged  lands  or  legal  estate  didlnot  pass,  because  the  words  used  <*' are 
not  adequate  to  the  passing  of  such  property. "(/) 
r  «427  1  *The  exception,  which  before  has  been  alluded  to,  is,  that 
I-  '■  even  at  law  the  mortgagee  is  now,  in  some  cases,  considered 

to  be  a  trustee.  For  notwithstanding  the  different  opinion  of  Lord  Hard- 
wicke,  and  a  decision  by  him  according1y,(^)  a  Court  of  Equity  has  in 
several  later  cases  held,  what  is  clearly  the  present  law  on  the  subject, 
that  at  law  the  lands  contained  in  a  forfeited  mortgage  in  fee  will  9iot  pass 
by  general  words  of  description  of  land,  as — <<  all  the  rest,  residue,  and 
remainder  of  my  estate  and  effects,  whatsoever  and  wheresoever:"(A) 
or,  <<  all  and  singular  my  messuages,  tenements,  lands,  hereditaments, 
and  premises,  and  all  my  real  estate,  of  what  nature,  kind,  or  quality 
soever,  and  wheresoever  the  same  are  8ituate:''(t)  or,  <<  all  the  rest  and 
residue  of  my  freehold,  leasehold,  and  copyhold  estates,  which  I  may  be 
seised  of  at  the  time  of  my  decease,  either  in  possession  or  reversion, 
together  with  all  and  singular  my  goods,  chattels,  monies,  bonds,  mort- 
gages, and  debts,  which  may  be  owing  to  me  at  the  time  of  my  de- 
cease:'* (j)  or,  <<  all  other  my  freehold,  copyhold,  leasehold,  and  other 
messuages,  lands,  and  tenements,  and  all  and  singular  my  money,  secu- 
rities for  money,  and  all  other  my  estate  and  effects,  whatsoever :"(Ar)  or, 
<<  all  and  singular  my  real  and  personal  estatiB,  of  whatever  kind  and  sort, 
situate  in  the  county  of  S.,  or  elsewhere  in  Great  Britain,  that  I  shall 
be  seised  of  or  entitled  unto  at  the  time  of  my  decea8e:"(/)  or,  <<  all  the 
rest,  residue,  and  remainder  of  and  in  all  and  singular  the  property,  e^ 
tate,  and  effects,  which  I  shall  be  possessed  of,  or  entitled  to,  or  over 
which  I  shall  have  a  disposing  power,  at  the  time  of  my  decease,  of  what 
nature  or  kind  soever  the  same  may  be;"(m) — used  in  the  will  of  the 
mortgagee,  if  the  disposition  made  is  inconsistent  with  property,  which 
is  not  benefipially  his  own,(n)  or,  as  it  is  expressed,  "  inconsistent  with 
f  *428  1  ^^^  disposition  of  that  which  is  not  his  own/'(o)  or,  <<  in- 
•-  J   consistent  *with  the  nature  of  trust  property ;"(/?)  as  where 

such  inconsistency  appears  by  limitations  in  strict  settlement  :(^)  or  by 
the  creation  of  certain  trusts  on  the  lands  so  generally  devised  ;(r)  or  by 
a  bequest  of  an  annuity  out  of  the  lands  so  devised  ;(^)  or  by  a  charge  of 
debts,  and  an  annuity  on  the  lands  so  devised,  anda  oequest  of  the  mort- 


(/)  9  Barn.  &  C.  267;  4  Mann.  &  Ryl.  Vc8.  276  ;  Wall  v.  Bright,  1  Jac  Sc  W.  498  5 

268.  and  Harrison's  case,  3  Anstr.  896. 

(s)  Ex  parte  Bowes,  1  Atk.  ed.  Sand.        (0)  10  Ves.  103. 
605,  n.,  cited  8  Ves.  349.  (p)  IJac  dc  W.498. 

(A)  3  Ves.  348.  \q)  Thompson  t.  Grant,  4  Madd.  438. 

(0  10  Ves.  10 1.  (r)  Silvester  ▼.  Jarman,  10  Price,  78,  87, 

{j)  10  Price,  78.  on  the  wills  of  James  and  John  Bond ;  Hoi^ 

{k)  Ibid.  faU's  case,  M<Clel.  dt  Y.  292. 

7)  10  Price,  78.  («)  Winn  v.  Littleton,  1  Vern.  3,  2  Yentr. 

m)  M*Clei.  &  Y.  293.  361,  2  Ch.  Gas.  51 ;  JSx  parte  Morgan,  10 

(n)  See  Attorney  General  ▼.  Vigor,  8  Yes.  101. 
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gSEO  Rioaey,  upon  certain  trosts;(/)  or  by  a  charge  of  debts,  legacies,  an* 
DuitieSy  and  funeral  expenses,  (u)  In  the  Duke  of  Leeds  v.  Munday, 
Ex  parta,  Morgan,  and  Ex  parte  Horafall,  where  a  Court  of  Equity 
held  the  mortgaged  lands  did  not  pass  by  the  general  words  in  the  will, 
the  Court  determined  the  legal  estate  to  be  descended  to  the  mortgagee's 
infant  heir  at  law,  who  might  be  directed  to  convey  that  estate  under  the 
statute  7  Anne,  c.  19.  It  has,  moreover,  been  in  a  late  case  decided  by 
a  Court  of  Law,  that  the  lands  contained  in  a  forfeited  mortgage  in  fee 
will  not  pass  by  general  words  of  description  of  land,  as,  <<all  my  mes* 
8uages,  lands,  tenements,  hereditaments,  and  estate,"  if  the  lands  are 
limited  '<to  uses  not  applicable  to  mortgage  property.'Vv) 

In  late  cases  a  Court  of  Equity  has  expressed  an  opinion,  that  lands 
contained  in  a  forfeited  mortgage  in  fee  will  at  law  pass  under  the  mort- 
gagee's will,  wherein  he  devises  land  by  general  words  of  description,  if 
the  disposition  made  is  not  inconsistent  with  property,  that  is  not  bene- 
ficially his  own.(u;)  And  the  same  opinion  seems  also  to  have  been  ex- 
pressed by  a  Court  of  *Law.(a:)  When  a  Court  of  Equity  ^  ^aq^  -i 
holds  that,  by  such  a  devise,  the  land,  that  is,  the  legal  es-  ^  ^ 

tate,  passes  at  law,  it  appears  at  the  same  time  to  decide  that,  by  that  de- 
vise, the  land,  or  legal  estate,  passes  in  equity  also.  In  Casborne,  or 
Inelis,  V.  Scarfe,  Lord  Hardwicke  seems  to  have  expressed  a  different 
opmion,(y)  although  it  has  been  doubted  if  the  dictum  there  imputed  to 
him  is  correctly  reported.  (2:)  But  the  context  of  that  dictum  furnishes 
strong  evidence,  that  Lord  Hardwicke  spoke  of  the  legal  estate,  and  did 
not  refer  to  the  mortgage  money  or  beneficial  estate  only,  and  meant  to 
draw  a  distinction  between  law  and  equity,  and  to  say,  that,  by  general 
words,  the  legal  estate  would  not  in  a  Court  of  Equity  pass.  ]By,  how- 
ever, a  case  which  occurred  a  few  years  after,  it  appears  his  Lordship  had 
then  changed  his  opinion,  for  he  here  held,  that,  in  a  Court  of  Equity,  the 
legal  estate  passed  by  {general  words  contained  in  a  devise  to  uses,  under 
which  the  legal  estate  became  vested  in  an  infant  tenant  in  tail,  whom  he 
directed  to  convey  under  the  statute  7  Anne,  c.  19.  (a) 

It  appears  to  be  clear,  that  when  a  mortgagee  in  fee  devises  land  by 
general  words,  as,  <<  my  lands  and  tenements,"  or,  <<  my  real  estates," 
and  the  devise  is  not  inconsistent  with  property,  which  is  not  the  mort- 
gage's own,  the  mortgaged  lands  will,  both  at  law  and  in  equity,  pass 
to  the  devisee,  although  the  testator  has  other  lands,  which  might  satisfy 
the  words  of  the  will.(&) 

(/)  Dake  of  Leeds  ▼.  Monday,  3  Yes.  Ves.   436 ;   Ex  parte  Whitftcre,    1   Sand. 

348,  5  Vae.  341,  n.,  cited  8  Yea.  433.  Uses,  3rd  ed.  285  ;   Wall  ▼.  Bright,  1  Jas. 

(«)  Silvester  v.  •Jarman,    10   Price,  78,  &  W.498;   Silvester  ▼.   Jarman,  10   Price, 

85,  cited  9  Bam.  &  C.  278, 281.  85.     See  also  Attorney  General  v.  Vigor,  8 

(v)  Galliers  t.  Moss,  9  Bam.  &  G.  267,  Yes.  276 ;  and  Renvoize  t.  Cooper,  6  Madd. 

881,  282,  4  Mann.  &   Ryl.  268.    That  the  37U 

l^si  estaU  of  a  tnuUe  will  not,  in  the  like        {x)  Galliers  y.  Moss,  9  Barn.  &  C.  278, 

caaes,  pass  by  words  of  general  description  280. 

is  decided  hy  a  Court  of  Law  in  Roe  ▼.  Reade,        (jf)  1  Atk.  605 ;   1  West  Cas.  T.  Hardw. 

8  Dam.  &  B.  1 18,  and  by  a  Court  of  Equity  225 ;  2  Jac.  &  W.  104 ;  7  Yin.  Abr.  156. 
m   Lord  Braybroke  v.  Inskip,  8  Yes.  417',         (z)  8  Yes.  437. 

aad  Ex  parte  Morgan,  10  Ves.  101,  on  the        (a)  Ex  parte  Bo^esy  1    Atk.  ed.  Sand. 

aeeond  will  there.      See  also  1  Jac  dc  W.  605,  n. 
498,  and  10  Price,  85.  (6)  Littleton's  case,  2  Yentr.  351 ;   Mar- 

(«)  Ex  parte  Sergison,  4  Yes.  147,  cited  low  ▼.  Smith,  2  P.    W.   198 ;  Lord  Bray- 

8  Yes.  432;Lonl  Braybroke  v.  Liskip,  8  broke  ▼.  Inskip,  8  Yes.  417,  421, 432.    Se^ 
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It  may  here  lastly  be  mentioned,  that  a  Court  of  Equity  holds,  <<a  tes- 
tator may,  if  he  pleases,  give  by  his  will  all  his  interest  in  mortgages,  to 
which  he  may  be  entitled  at  the  time  of  his  death,  because  a  mortgage  is 
in  substance  a  chattel  interest ^'(c) 


[     '430     ]  ♦SECTION  XL 

OF  DISPOSING  OF  THE  MONET  SECUBED  BT  A  MORTGAGE  IN  FEE. 

It  may,  it  seems,  be  stated,  that  money  secured  by  a  forfeited  mort- 
gage in  fee  may  pass  by  the  will  of  the  mortgagee,  although  this  will  is 
not  executed  according  to  the  Statute  of  Frauds,  29  Charles  IL,  c.  3,  but 
is  sufficient  to  bequeath  personal  property  ;(</)  that  it  may  pass  by  a  be- 
quest of  all  his  personal  estate,  (e)  or  all  his  mortgages, (/)  or  all  his 
mortgages  and  other  securities  for  money,(^)  or  by  the  phrase,  money 
due  on  mortgage.  (A)  And  it  appears  farther,  that  if  the  land  in  mort- 
gage is  devised  by  its  own  exclusive  description,  or  by  the  description 
of  land  in  a  place  where  the  testator  has  not  any  other  land,  this  devise 
of  the  land  will  certainly,  if,  at  the  time  when  the  will  is  made,  the  mort- 
gagee is  in  possession,  and  probably  if  he  is  not^  entitle  the  devisee  to 
the  money  secured  by  the  mortgage. (z) 


SECTION  III. 

OF   A  MORTGAGE  FOR  TEARS. 

iFa  mortgagee  of  a  term  of  years  after  forfeiture  of  the  mortgage  makes 
his  will,  and  therein  says,  I  give  "all  my  mortgages"  to  A.,  a  Court  of 
Equity  holds,  that  by  those  words,  the  legal  estate  may  pass,  and  the  le- 
gatee be  entitled  to  the  mortgage  money.  (J) 

r  M*?!  1  *^^  ^  question,  if  the  legal  estate  of  a  mortgagee  for  years 
^  -I  passes  by  a  general  description  of  land,  as  '<  lands  and  tene- 

ments,'* devised  by  the  mortgagee,  the  Rule  in  Rose  v.  Bartlett  mast 
not  be  forgotten.  This  rule  is,<<  If  a  man  hath  lands  in  fee,  and  lands  for 
years,  and  deviseth  all  his  lands  and  tenements,  the  fee  simple  lands  pass 
only,  and  not  the  lease  for  years;  and  if  a  man  hath  a  lease  for^years, 

nevertheless,  Chester  v.  Chester,  3   P.  W.        (t)  How     ▼.   Vigures,  1  Ch.   Rep.  311; 

62.  Clarke  v.   Abbot,  Bam.  Ch.  Rep.  457, 461 ; 

(c)  4   Madd.  447.    See  also  2  Bos.   &  2  Eq.  Cas.  Abr.  606 ;  Woodhouse  ▼.  Mero- 
P.  314.                                                          '  dith,  I    Mer.   450.     See   Knollys  ▼.   Shqp- 

(d)  t  Burr.  978.  herd,  cited  1  Jac  &  W.  ^99. 

ir)  Martin  ▼.  Mowlin,  2  Burr.  969,  cited  (j)  ^'^^'^  ▼•    ^i^bs,  3    P.  W.  26,  Mo«. 

5  Durn.  Sc  E.  655.  269,  278,  Fitzg.  116,  cited  2  Bos.  &  P.  314, 

(/)  Attorney  General  ▼.  Meyrick,  2  Yes.  and  1  Mer.  457  ;  Attorney  General  t.  Mey- 

46 ;  Renvoize  v.  Cooper,  6  Madd.  373.  rick,   2   Yes.   46 ;    Kenvoize  ▼.    Cooper,  6 

(j^)  RenToize  v.  Cooper,  6  Madd.  373.  Madd.  373. 

(A)  Attorney  General  v.  Meyrick,  3  Yes. 
46. 
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and  DO  fee  simple,  and  deviseth  all  his  lands  and  tenements,  the  lease 
for  years  passeth,  for  otherwise  the  will  should  be  utterly  void." (A;) 


SECTION  IV. 

07  THE  INTEREST  OF  MORTGAGE  MONET. 

On  the  intention  found  in  the  following  wills,  a  bequest  of  the  princi- 
pal of  mortgage  money  was  held  not  to  carry  the  interest;  and  of  '^  ar- 
rears of  my  mortgage"  not  to  carry  the  principal.  0.  R.  by  his  will  said, 
<<  I  give  to  T.  R.  300/.,  which  I  have  at  interest,  secured  by  a  mortgage 
on  the  estate  of  M.;  and  also  I  give  him  all  the  messuages,  lands,  and 
tenements  secured  for  the  payment  of  that  money,  till  the  same  be  paid 
and  discharged."  Lord  Hardwicke  decided,  that  only  the  principal  sum 
contained  in  the  mortgage  passed  by  this  will,  and  that  the  interest  due 
at  the  testator's  death  did  not  pass  by  it.(/)  A  person  having  a  mort- 
gage upon  an  estate,  of  which  her  brother  was  tenant  for  life,  and  having 
also  his  bond  for  120/.,  arrears  of  interest  upon  that  mortgage,  made  this 
disposition  in  her  will, — *^  I  give  to  my  brother  L.  the  arrears  of  my 
mortgage  upon  his  estate;  likewise  a  bond  from  him  in  my  possession^ 
to  be  delivered  to  him."  Lord  Loughborough  said,  the  testatrix  <<  could 
not  have  spoken  more  clearly.  The  arrears  of  a  mortgage  does  not 
mean  the  mortgage  itself,  but  what  may  be  then  due  for  interest;  in  a 
will^  what  may  be  due  at  the  death."(m} 


•SECTION  V.  [    *432    ] 

OF  A  MORTGAGE,  OF  WHICH  THE  EQUTTT  OF  REDEMPTION  IS  FORECLOSED. 

If,  while  the  equity  of  redemption  exists,  a  mortgagee  in  fee  of  land 
makes  his  will,  and  thereby  devises  the  land  in  mortgage,  a  Court  of 
Equity  holds,  that  such  devise  of  the  land  is  a  gift  of  only  a  security  for 
money;  and  that  if,  after  the  will  is  executed,  the  testator  acquires  by 
foreclosure  the  absolute  estate  in  fee,  this  acquisition  is  like  a  new  pur- 
chase of  land,  which  cannot  pass  by  a  will  made  before  it  was  bought.(n) 
The  consequence  is,  that,  in  a  Court  of  Equity,  the  devise  of  the  mort- 
gaged land  is,  by  the  foreclosure,  revoked,  and  will  not  entitle  the  devi- 
see to  it,  unless  the  will  is  afterwards  republished.  And  if  it  is  not  re- 
published^ the  devisee,  to  whom  at  law  the  legal  estate  is  given  by  the 

{k)  Cro.  Car.  292.    On  tlus  rule,  see,  ia  will  is  made,  will  not  paw  by  it,  althongh  the 

particolar,  Lord  Eldofn's  elaborate  judgment  terms  of  the  will  clearly  express  this  inten- 

in  Thompson  ▼.  Lawley,  2  Bos.  dt  P.  308.  tion ;  as,  if  the  testator  says,  *'  I  devise  and 

(/)  Roberts  v.  KySyn,  or  Kuffin,  Barn,  beqaeathallmy  estate,  both  real  and  personal, 

Ch.  Rep.  259,  2  Atk.  112.  which  I  shall  die  possessed  of,  interested  in, 

(m)  Hamilton  v.  Lloyd^  2  Ves.  jun.  416.  or  entitled  unto."     Thellusson  v.  Woodford, 

(n)  Unless  the  will  is  republished  (Barnes  13  Ves.  209;  Back  ▼.   Kett,  Jacob,  C34; 

▼.  Crowe,  1  Ves.  jun.  486,)  land  bought,  or  Churchman  ▼.  Ireland,  1  Russ.  and  M.  250. 
acquired,  as  by  devise  or  descent,  after  a 

Vol.  VIII.— 3  C 
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will,  will  in  equity  be  a  trustee  for  the  heir  at  law  of  the  testator,  (o)  la 
Attorney  General  v.  Vigor,  lands,  that  had  been  mort^ged,  were  by  a 
Court  of  Equity  held  to  pass  under  a  will,  on  the  ground  of  presump- 
tion, that,  before  the  exeftution  of  the  will,  a  release  of  the  equity  of  re- 
demption had  been  obtained.(/?)  In  Silberschildt  y.  Schiott,  where  a 
will  was  made  after  a  decree  of  foreclosure  of  a  mortgage  in  fee,  it  ap- 
pears the  lands,  that  were  contained  in  the  mortgage,  were,  on  the  in- 
tention to  be  collected  from  the  whole  will,  held  to  pass  under  a  bequest 
of  the  money  secured  by  the  mortgage.  (;) 


[  MSS    ]  •CHAPTER  XXXIV. 

OF  THE  STATUTE  OF  UMITATIONS,  21  JAMES  L,  c.  la 

Sect.  I.  Certain  enactments  of  the  Statute. 

IL  Of  the  Time  from  which  the  Statute  runs. 

III.  Of  an  Executor^s  commencing  a  new  Jlction  under  Sec- 

tion IV.  of  the  Statute, 

IV.  Of  an  acknowledgment  of  and  Promise  to  Pay^  a  Debt; 

and  of  the  Statute  9  George  IV.^  c.  14,  called  Lord 
Tenterden's  Jlct. 
V.  Of  the  Power  of  an  Executor  to  revive  a  Debt  barred  by 
the  Statute. 
VI.  Of  the  Power  of  an  Executor  to  wave  the  Protection  of 
the  Statute. 

VII.  Of  the  Effect  of  the  Statute  in  certain  cases  of  Trust. 

VIII.  Of  Cases  J  where  the  Statute  has  become  a  Bar  pending  a 

Suit  in  Equity. 

SECTION  I. 

CERTAIN  ENACTMENTS  OF  THE  STATUTE. 

The  statute  21  James  L,  c.  16,  enacts  by 

Section  III.  That  all  actions  of  account  and  upon  the  case,  other  than 
such  accounts  as  concern  the  trade  of  merchandize  between  merchant  and 
merchant,  their  factors  or  servants,  all  actions  of  debt,  grounded  upon 
any  lending  or  contract  without  specialty,  and  all  actions  of  debt  for  ar- 
rearages of  rent,  shall  be  commenced  and  sued  within  six  years  next  after 
the  cause  of  such  actions  or  suit,  and  not  after. 

Sect.  IV.  That  if,  in  any  of  the  said  actions  or  suits,  judgment  be 
given  for  the  plaintiff,  and  the  same  be  reversed  by  error,  or  a  verdict 

(o)  Strode,  or  Litton,   ▼.   Falkland,  or  (p)  8  Ve».  273—278, 288 ;  Attorney  Gene- 

RuBsell,  3  Ch.  Rep.  169,  186, 187,   188,  2  ral  v.   Bowyer,  S.  C,  3  Ves.  726,  730,    6 

Vem.  621,   625 ;    Casburne   t.  Inglis,  or  Ves.  303. 

Scarfe,  1  West  Cas,  T.  Hardw.  226,  227,  (g)  3  Ves.  and  B.  46. 
1  Atk.  606,  2  Jac.  and  W.  194 ;  Thompson 
▼.  Grant,  4  Madd.  438. 
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pass  for  the  plaintiff,  and,  upon  matter  alleged  ♦in  arrest  of  ^  » .„  ^ 
judgment,  the  judgment  be  given  against  the  plaintiff,  that  he  ^  J 

take  nothing  by  his  plaint,  writ,  or  bill,  or  if  any  the  said  actions  shall  be 
brought  by  original,  and  the  defendant  therein  be  outlawed,  and  shall 
after  reverse  the  outlawry;  that  in  all  such  cases  the  party,  plaintiff,  his 
heirs,  executors,  or  administrators,  as  the  case  shall  require,  may  com- 
mence a  new  action  or  suit  from  time  to  time,  within  a  year  after  such 
judgment  reversed,  or  such  judgment  given  against  the  plaintiff,  or  out- 
lawry reversed,  and  not  after. 

Sect  VII.  That  if  any  person  or  persons,  that  is  or  shall  be  entitled  to 
any  such  actions  of  account,  or  actions  of  debts,  be  or  shall  be,  at  the  time 
of  any  such  cause  of  action  given,  or  accrued,  fallen,  or  come,  within 
the  age  of  twenty-one  years,  feme  covert,  non  compos  mentis,  im- 
prisoned, or  beyond  the  seas,  that  then  such  person  or  persons  shall  be 
at  liberty  to  bring  the  same  actions,  so  as  they  take  the  same  within  such 
times  as  are  before  limited,  after  their  coming  to  or  being  of  full  age, 
discovert,  of  sane  memory,  at  large,  and  returned  from  beyond  the  seas, 
as  other  persons,  having  no  such  impediment,  should  have  done. 


SECTION  11. 


OF  THE  TIME  FROM  WHICH  THE  STATUTE  HUNS. 

To  sustain  an  action  under  the  third  section  of  the  statute,  it  must  be 
commenced  within  six  years  next  afler  the  cause  of  the  action.  And, 
in  consequence,  the  time  when  the  cause  of  action  arose,  marks  the  pe- 
riod from  which  the  six  years  began  to  run.  (a)  Therefore,  if  the  cause 
of  action  is  a  breach  of  contract,  the  six  years  will  begin  to  run  from 
the  time  when  the  contract  was  broken.(6)  In  an  action  by  executors 
on  several  promises,  all  laid  to  be  made  to  the  testator  in  his  life-time, 
and  where  the  defendant  pleaded  non  assumpsit  infra  sex  ^  » .„-  , 
annoSf  and  the  plaintiffs  ^replied  that  within  six  years  they  1-  J 

obtained  probate,  by  which  the  action  accrued  to  them  within  that  period, 
the  Court  decided  that  the  replication  was  not  good,  «  for  the  time  of  li- 
mitations must  be  computed  from  the  time,  when  the  action  first  accrued 
to  the  testator,  and  not  from  the  time  of  proving  the  will.  The  proving 
of  the  will  gave  no  new  cause  of  action,  and  therefore  the  time  of  prov- 
ing the  will  is  perfectly  immaterial.*'(c) 

The  19th  section  of  the  statute  4  Anne,  c.  16,  enacts — ^That  if  any 
person  or  persons,  against  whom  there  shall  be  any  cause  of  action  upon 
the  case,  or  of  debt  grounded  upon  any  lending  or  contract  without  spe- 
cialty, be  or  shall  be,  at  the  time  of  any  such  cause  of  action  given  or 
accrued,  fallen  or  come,  beyond  the  seas,  that  then  such  person  or  per- 
sons, who  is  or  shall  be  entitled  to  any  such  action,  shall  be  at  liberty  to ' 
bring  the  said  actions  against  such  person  and  persons,  after  their  return 

(a)  Webb  ▼.  Martin,  1   LeT.  48 ;    Hick-  288 ;  Short  v.  McCarthy,  ib.  636 ;  Howell  ▼. 

man  ▼.  Walker,  Willea,  37  ;  Wittenheim  v.  Yoong,  6  Bam.  &  C.  269 ;  Brown  ▼.  How- 

Coonteaa  of  Carliale,  1  H.  BL  681 ;  Holmes  ard,  3  Brod.  &  B.  73. 
▼.  Kerrioon,  3  Taunt.  833.  (c)  Hickman  ▼.  Walker,  Willea,  87,  cited 

(5)  Bata«y  ▼.  Fanlkner,  3  Bam.  &  Aid.  8  Bing.  641. 
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from  beyond  the  seas,  so  as  they  take  the  same,  after  their  return  from 
beyond  the  seas,  within  such  times  as  are  respectively  limited  for  the 
bringing  of  the  said  actions,  by  the  Act,  21  James  I.,  c.  I6.{d) 

An  interpretation  of  great  importance  put  on  the  statute,  21  James  I., 
c.  16,  is,  that,  to  make  the  six  years  commence  from  the  cause  of  the 
action,  there  must,  when  such  cause  arises,  be  a  person  in  existence  ca- 
pable of  suing;  a  Court  of  Law  holding,  that  <<  it  cannot  be  said  that  a 
cause  of  action  exists,  unless  there  be  also  a  person  in  existence  capable 
of  suing/'(6)  And,  accordingly,  where  a  bill  of  exchange  was  drawn 
on  the  20th  January,  1809,  payable  to  W.  H.  three  months  after  sight, 
and  directed  to  the  East  India  Company,  and  was  accepted  from  the  £Oth 
July,  1809;  and  on  the  14th  March  in  that  year,  W.  H.  was  drowned, 
and,  there  being  no  executor  named  in  his  will,  administration  with  the 
will  annexed  was,  on  the  13th  February,'1812,  granted  to  J.  M.,  and  aa 
action  on  the  bill  was  commenced  on  the  27th  August,  1816;  and,  on 
these  facts,  the  question  arose,  whether  the  time  of  limitation  began  to 

r  *4<)fi  1  ^^"  ^^^™  ^^  ^^^  ^^  ^^  ^defendant's  acceptance,  or  the  day 
^  -'  of  payment,  at  which  time  there  was  no  person  in  existence, 

who  could  acquire  a  right  of  action  by  the  acceptance  and  non-payment,, 
or  from  the  date  of  the  administration,  whereby  a  person  was  brought 
into  existence,  who  might  acquire  a  right  of  action  by  the  non-payment; 
the  Court  of  King's  Bench  decided,  that  the  time  of  limitation  did  not 
begin  to  run  until  the  grant  of  the  administration.(y*)  And  a  farther  in- 
terpretation put  on  the  statute  is,  that  although  an  injury  complained  of 
has  existed  more  than  six  years,  yet  there  is  no  cause  of  action,  until 
there  is  some  person  within  the  realm  against  whom  the  action  can  be 
brought.  <<  Cause  of  action  is  the  right  to  prosecute  an  action  with 
effect;  no  one  has  a  complete  cause  of  action,  until  there  is  somebody 
that  he  can  sue."(^)  And,  therefore,  in  a  case  where,  when  a  cause  of 
action  arose  against  H.,  he  was  in  India,  whence  he  never  returned  to 
England,  but  in  the  year  1817  died  in  India,  having  made  his  will,  and 
appointed  F.  his  executor,  and  F.  did  not  prove  the  will,  or  in  any  way 
act  as  executor,  until  1824,  and  in  an  action  against  F.  he  pleaded  the 
Statute  of  Limitations,  it  was  determined  that  this  plea  was  not  a  bar  to 
the  action,  it  being  brought  within  six  years  next  after  F.  took  upon 
himself  the  execution  of  the  will. (A)  If  an  executor,  before  he  takes 
out  probate,  acts  as  executor,  then  he  may  be  sued  before  probate,  (t) 
And  accordingly,  in  a  case  where  W.  W.,  indebted  to  T.  W.,  died  in 
1786,  and  the  person  appointed  the  executor  of  W.  W.  proved  his  will 
in  1802,  but  previously  to  1792  possessed  himself  of  the  estate  and  ef- 
fects of  the  testator,  and  by  so  doing  acted  as  executor,  and  after '  six 
years  from  the  time  the  executor  so  acted,  a  bill  was  filed  in  equity  for 
payment  of  the  debt,  the  Court  allowed  the  plea  of  the  Statute  of  Limi- 
tations put  in  by  the  executor,  (j') 

r  *437  1  ^^  Wells  V.  Horton,  a  person  who  was  applied  to  for  a  debt 
1  J  *owing  by  him,  in  consideration  that  the  plaintiff  would  for- 

(d)  On  this  enactment,  see  Williams  t.  (h)  Douglas  ▼.  Forrest^  4  Bing.  686,  1 

Jones,  13  East,  439.  Moore  &  P.  663.    See  also  Jolliffe  ▼.  Pitt,  2 

(«)  5  Barn.  &  Aid.  214.  Yern.  694. 

(/)  Murray  t.  The  East  India  Company,  («)  4  Bing.  704. 

5   Bam.  &  Aid.  204.    See  also  Pratt  t.  O)  Webster  ▼.  Webster,  10  Yea.  93,  cited 

Swaine,  8  Bam.  dc  C,  285.  4  Bing.  705. 

(g)  4  Bing.  704. 
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bear  to  proceed  against  him  for  the  recovery  of  the  money  during  his, 
the  debtor's  life-time,  verbally  undertook  and  promised  the  plaintiff,  that 
his  executor  should,  after  his  decease,  pay  to  the  plaintin  the  money. 
Best,  Ch.  J.,  ruled,  that  to  this  case  the  Statute  of  Limitations  did  not 
apply,  as  the  undertaking  was  to  do  something  on  a  certain  event,  which 
event  had  occurred  within  the  six  years.  And  the  same  case  was,  by 
the  Court  of  Common  Pleas,  held  not  to  be  within  the  fourth  section  of 
the  Statute  of  Frauds,  29  Charles  IL,  c.  3.{k) 


SECTION  111. 

07   AN   executor's  COMMENCING   A  NEW  ACTION  UNDER  SECTION  IV.  07 

THE  STATUTE. 

If,  before  the  expiration  of  six  years  next  after  the  cause  of  action,  a 
testator  himself  sues  at  law  to  recover  a  debt,  and  dies  before  judgment, 
and,  at  or  after  his  death,  the  six  years  are  expired,  then,  upon  the  equity 
of  ihe  fourth  section  of  the  statute,  21  James  I.,  c.  16,  his  executor  may 
bring  a  new  action  against  the  debtor.  (/)  But  within  what  time  after  the 
death  of  the  testator,  the  executor  must,  to  come  within  the  statute,  com- 
mence his  action,  appears  to  be  a  point  that  remains  undecided.(m)  A 
learned  writer  expresses  an  opinion,  that  <<the  statute  is  the  best  guide 
upon  the  subject,  and  as  that  provides  that  a  new  action,  in  the  cases 
enumerated  in  it,  must  be  commenced  within  a  year,  so  an  executor 
ought  also  to  bring  a  new  action  within  that  period.''  And  he  farther 
states,  that  <<  it  seems  prudent  for  the  executor  to  bring  a  new  action  as 
soon  he  possibly  can  after  the  death  of  his  testator,  and  at  all  events  not 
to  delay  it  beyond  a  year,  "(n) 


•SECTION  IV.  [    M38    j 

07  AN  ACKNOWLEDGMENT  OF,  AND  PROMISE  TO  FAT,  A  DEBT;  AND  OF 
THE  STATUTE  9  GEORGE  IV.,  C  14,  CALLED  LORD  TENTERDEN's  ACT. 

Certain  general  constructions,  which,  with  reference  to  a  debt,  and  an 
action  of  assumpsit(o)  to  recover  it,  have  been  put  on  the  Statute  of  Li- 
mitations, are,  that  the  statute  does  not  destroy  or  bar  the  debt,  but  the 
remedy  on\y;{p)  that  when  the  statute  is  a  bar,  it  is  a  bar  on  the  sup- 

(jb)  2  Car.  &  p.  383,  4  Bing.  40.     See  ver,  or  Cawer,  ▼.  Jamet,  Willee,  856,  BoU. 

also  Featoa  ^.  Emblen,  3  Burr.  1278,  1  W.  N.  P.  147.     See  abo  Willea,  29,  and  Selw. 

Bl.  353.  N.  P.  8th  ed.  151,  n. 

(/)  2  Salk.  425 ;  WiUea,  29.  (n)  Note  by  Mr.  Serj.  WiUiams  to  Hodft- 

(m)  Kinney  t.  Hey  ward,  1   Lord  Raym.  den  ▼.  Harridge,  2Saund.  6th  ed.  63g.,63  h. 

432,  1  Latw.  256;  Hay  ward  ▼.  Kinsey,  12  (o)  See  1  Harn.  &  Aid.  93 ;  6  Barn.  &  C. 

Mod.  568;    Wilcocks  ▼.  Haggins,  2  Stra.  605,606;  and  3  Bing.  331,  640. 

907,  Fitzg.  170,  15  Yin.  Abr.  103,  in  marg.,  (p)  5  Burr.   2630;  2   W.  Bl.  703 ;    13 

1  Eq.  Cas.  Abr.  305,  in  marg.;  Lethbridge  v.  Tt>\<i,  450,  451 ;  15  Yes.  491,  492 ;  1  Sim. 

Chapman,  15  Yin.  Abr.  103,  in  m9T<T.:  ^''ar-  r.  .». 
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position,  or  presamption,  that  the  debt  has  been  paid,  and  the  Touchers, 
or  evidence  of  payment,  Iost;(^)  that,  consequently,  such  presump^ 
tion  may  be  rebutted,  and  that,  when  rebutted,  the  bar  does  not  arise;(r) 
that  if,  either  before(«)  or  after(/)  the  expiration  of  six  years  from 
the  cause  of  action ,  the  debtor  acknowledges  the  debt  is  owing,  this 
acknowledgment  rebuts  the  presumption  mentioned,  and  prevents  the 
bar,  or,  as  it  is  expressed,  takes  the  case  out  of  the  statute ;(«)  and 
that  the  legal  effect  of  the  acknowledgment  is,  to  raise  a  new  or  fresh 
promise  to  pay  the  debt,  the  law  implying  such  new  promise,  when  an 
acknowledgment  of  the  debt  is  proved.(v)  And  formerly  the  acknow- 
ledgment was  construed  to  imply  an  absolute  and  unconditional  new 
promise  to  pay,  although  at  the  time  it  was  made,  the  debtor,  in  express 
terms,  sheltered  himself  under  the  statute,  and  refused  to  pay,(u7)  or 
r  *4^9  1  4^^'^^^^  ^^^  acknowledgment  *by  expressing  his  inaMlity  to 
I-  ^  pvLy.{x)    But,  according  to  the  doctrine  contained  in  later 

cases,  the  Courts  will  not,  from  an  acknowledgment  that  the  debt  is 
owing,  imply  a  new  promise  .to  pay,  if  the  terms  of  such  acknowledge 
ment,  as  when  it  is  accompanied  by  a  refusal  to  pay,  directly  repel  the 
inference  of  that  promise.(y)    And  an  absolute  and  unconditional  new 

})romise  to  pay  will  not  now  be  implied,  if  the  acknowledgment  is  qaa- 
ified  by  a  promise  to  pay  when  of  ability  to  do  it(j2r) 

As  the  statute  bars  the  remedy,  not  the  debt,  a  creditor  may  have  a 
right  to  the  satisfaction  of  his  demand  out  of  money  or  property  oq 
which  he  has  a  lien,  and  by  means  of  this  lien  may  recover  his  debt, 
notwithstanding  his  remedy  by  action  is  barred  by  the  statute. (a) 

Words,  which  do  or  do  not  amount  to  an  acknowledgment  sufficient 
to  take  a  case  out  of  the  statute,  necessarily  vary  with  the  particular  cir« 
cumstances  of  each  case.  Several  instances  occur,  wherein  certain  ex- 
pressions used  have  been  held  not  to  constitute  such  an  acknowledg- 
ment;(6)  as  where  the  words  made  use  of  were, — <<I  owe  you  not  a 
farthing,  for  it  is  more  than  six  years  since;"(c)  and,  in  another  case,  '<I 
thought  I  had  paid  it  at  the  time,  but  I  have  been  in  so  much  trouble 
since  that  time,  that  I  really  do  not  recollect  iiJ^d)    And  the  instances 

(q)  6  M.  &  8.  76,76;    1  Bam.  &;  Aid.  (x)  Leaper  ▼.  TattoD,  16  East,  420. 

693 ;  3  Barn.  &  Aid.  142, 295, 296 ;  2  Barn.  (y)  A'Conrt  v.  CroBS,  3  Bing.  329,  dtod 

&  C.  164;  6  Bam.  &  C.  604.      See  also  4  6  Barn.  &,  C.  610,  and  9  Dowl.  &  Ryl.  656 ; 

M.  6c  S.  461 ;  3  Bing.  332,  662;    15  Yes.  Brydges  v.  Plumptre,  9  Dowl.  &,  Byl.  746. 

492 ;  2  Yea.  &  B.  290.  See  also  8  Bing.  42. 

(r)  2  Bing.  808 ;  6  Bam.  &  C.  604.  (z)  Tanner  v.  Smart,  6  Bam.  &  C.  603, 

(«)  MounUtephen  v.  Brooke,  3  Bam.  and  9  Dowl.  &  Ryl.  549,  cited  9  Dowl.  &  RyL 

Aid.  141 ;  Froet  y.  Bengoagh,  1  Bing.  266.  747 ;  Ayton  v.  Bolt,  4  Bing.  105;  Feam  t. 

See  Scales  v.  Jacob,  3  Bing.  638.  Lewis,  6  Bing.  349  ;  Haydon  v.  Williams,  7 

(t)  Backer  ▼.  Hannay,  4  East,  604,  n.  Bing.  163.   See  Scales  v.  Jacob,  8  Bing.  638. 

(u)  16  East,  423  ;  5  M.  and  S.  75,  76;  3  (a)  Spears  v.  Hartly,  3  Esp.  81 ;  Hig- 

Baro.  and  Aid.  142 ;  2  Barn,  and  G.  154, 157;  gins  v.  Scott,  2  Bam.  <k  Adol.  418. 

2  Bing.  308.  (6)  Rowcroft  v.  Lomas,  4  M.  &  S.  457 ; 

(v)  1  Bam.  and  Aid.  93 ;  2  Bam.  and  Aid.  Swaon  ▼.  Sowell,  2  Bam.   and  Aid.  759; 

761 ;  3  Bam.  and  Aid.  142 ;  1  Bam.  and  G.  Feam  v.   Lewis,  6  Bing.   349 ;    Snook  t. 

250 ;  2  Bam.  and  G.  157  ;  6   Bam.  and  G.  Mears,  5  Price,  636.     See  Bicknell  t.  Kep- 

606;  6  Tannt.  211 ;  3  Bing.  332.  pell,  I  Bos.  and  P.  N.  Rep.  20,  and  Golly«r 

(w)  Bryan  V.  Horseman,  4  East,  599,  cit-  t.  Willock,4  Bing.313. 

•d  4  M.  and  S.  469, 461,  4  Tannt.  614,  and  (c)  Goltman  v.  Marsh,  3  Taunt  380. 

1  Bing.  267  ;  Leaper  v.  Tatton,  16  East,  420;  (d)  Hellings  v.  Shaw,  7  Tannt.  608.   On 

Dowthwaite  v.  Tibbut,  5  M.  dc  S.  75.-2  certain  propositions  laid  down  in  this  case 

Bam.  dc  Aid.  761,  762;  2  Barn,  dc  G.  154;  by  Gibbe,  Gh.  J.,  see  4  Bam.  and  Aid.  571, 

6  Bam.  dc  G,  604 ;  3  Bing.  651.  and  3  Bing.  651. 
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are  many,  in  which  particular  expreaaions  have  been  held  to  amount  to 
that  acknowledgment,  and  consequently  to  take  the  case,  in  which  they 
were  nsed,  out  of  the  8tatute.(e) 

*A  case  may  be  taken  out  of  the  statute  by  on  acknow-  p  .  ^  ^ 
ledgmenl  made  after  the  commencement  of  an  action  brought  *-  -> 

to  recover  the  debt,(/*)  or  by  an  acknowledgment  made  to  a  third  per- 
8on.(^) 

In  Tanner  v.  Smart,  which  was  assumpsit  upon  a  promissory  note,  the 
promises  in  the  declaration  were  absolute  and  unconditional,  to  pay  when 
thereunto  afterwards  requested.  The  defendant  pleaded  actio  non  accre- 
vit  infra  sex  annosj  upon  which  plea  issue  was  joined.  At  the  trial,  the 
plaintiff  prorved  that  the  note  was  produced  to  the  defendant,  and  payment 
of  it  demanded,  and  that  the  defendant  said,  '<  I  cannot  pay  the  debt  at  pre- 
sent, but  I  will  pay  it  as  soon  as  I  can.'*  There  was  no  proof,  however, 
of  any  ability  on  the  part  of  the  defendant  to  pay  the  debt  A  verdict 
having  been  given  for  the  plaintiff,  a  rule  Nisi  for  a  new  trial  was  ob- 
tained; and  this  rule  was  made  absolute,  the  Court  being  of  opinion,  that, 
as  there  was  no  evidence  of  ability  to  pay,  so  as  to  raise  that,  which,  in 
its  terms,  was  a  qualified  promise,  into  one  that  was  absolute  and  unqua- 
lified, there  was  not  any  promise  which  would  support  the  promises  in 
the  declaration.  (A)  A  similar  decision  has  since  been  made  in  Haydon 
V.  Williams,  where  a  written-  promise,  contained  in  a  letter,  so  closely 
corresponded  with  the  parol  promise  in  Tanner  v.  Smart,  that  the  Court 
held  themselves  governed,  in  the  construction  of  it,  by  the  decision  in 
that  case.  (») 

If,  in  assumpsit  by  an  executor  upon  a  promise  to  his  testator,  the  de- 
fendant pleads  non  assumpsit  infra  sex  annos  to  the  testator,  and  upon 
evidence  it  appears,  that,  after  the  death  of  the  testator,  and  after  six 
years  elapsed  from  the  time  of  the  contract,  the  defendant  owned  the 
debt  to  the  executor,  and  promised  to  pay  *it,  this  evidence  ^  ^..  . 
will  not  maintain  the  issue,  the  promise  being  made  to  the  *-  -I 

executor,  and  no  promise  being  made  to  the  testator  within  six  years.(y) 
In  an  action  by  an  executrix,  the  declaration  averred  only  promises  to 
pay  the  testator.  The  defendant  having  pleaded  the  Statute  of  Limita- 
tions, the  only  evidence  to  take  the  case  out  of  the  statute  was  a  note 
without  date,  written  by  the  defendant  to  the  executrix,  in  which  the  de- 
fendant said,  <<  The  testator  always  promised  not  to  distress  me  for  it'' 
And  this  evidence,  it  was  held,  did  not  sustain  the  issue,  it  not  proving 
any  promise  made  by  the  defendant  within  six  years  to  pay  the  testa- 

(e)  Heylin,  or  Heyling,  or  Hyleing,  ▼.  (A)  6  Bam.  and  C.  603,  9  Dowl.  aod  Ryl. 

IlastuigB,  1  Salk.  29,  1  Lord  Raym.  389,  549,  cited  9  Dowl.  and  Ryl.  747,  and  7  Bing. 

421,  12    Mod.  223,  Com.  54,  cited  6  Barn.  167.     See  Scales  ▼.  Jacob,  3  Bing.  638. 

and  C.  606 ;  Racker  v.  Hannay,  4  East,  (t)  7  Ring.  163. 

604,  n.;  Gibbons  ▼.  M'Casland,  1  Bam.  and  (j)  Green,  or  Dean,  ▼.  Crane,  2  Lord 

Aid.  690;  Frost  t.  Bengongh,  1  Ring.  266;  Raym.  1101,  6  Mod.  309,   11  Mod.  37,  1 

Colledge  ▼.  Horn,  3  Bing.  119  ;  Rendell  v.  Salk.  28,  cited  1  Barn,  and  G.  250;  Sarell  v. 

Carpenter,  2  Y.  and  J.  484 ;  Baillie  ▼.  Sib-  Wine,  3  East,  409,  S.  P.  on  assumpsit  by  an 

bald,  15  Ves.  185.  See  also  Lloyd  ▼.  Mannd,  administrator.    Manton,  or  Munton,  v.  Scnl* 

3  Dam.  and  E.  760 ;  and  Bicknell  v.  Kep-  thorpe,  Trin.  1818,  cited  1  Bam.  and  C  252, 

pel,  1  Bos.  and  P.  N.  Rep.  20.  6  Barn,  and  C.  608,  9  Dowl.  and  Ryl.  554, 

(/)  Yea  ▼.  Fouraker,  2  Barr.  1099.  S.  P.    See  also  Hickman  ▼.  Walker,  Willes, 

(^)  Moantstephen  ▼.  Brooke,  3  Bam.  and  27 ;  and   Pittam  v.  Foster,  1  Barn,  and  C. 

Aid.  141 ;    Clark  v.  Hougham,  2  Barn,  and  248,  cited  6  Bam.  and  C.  608. 
C.  149 ;  Colledge  t.  Horn,  3  Bing.  1 19. 
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tor.(^)  Perham  y.  Raynal  was  an  action  against  R.,  F.,  and  M.,  as  the 
ioint  makers  of  a  promissory  note.  They  pleaded  the  Statute  of  Limitations. 
M.y  it  appeared,  was  only  a  surety,  and  had  made  no  acknowledgment  of 
the  debt  within  six  years;  but  an  acknowledgment  by  one  of  the  other 
defendants  within  that  time  was  proved.  And  it  was  decided,  that  this 
acknowledgment  by  one  party  only  of  the  joint  debt  bound  the  others, 
and  prevented  the  operation  of  the  Statute  of  Limitations.(/)  In  Whit- 
comb  V.  Whiting,  W.  and  three  others  entered  into  a  joint  and  several 
promissory  note,  and  in  an  action  against  W.  alone,  he  pleaded  non  as- 
sumpsit infra  sex  annos.  And  the  plaintiff  having  proved  payment, 
by  one  of  the  others,  of  interest  on  the  note,  and  part  of  the  principal, 
within  six  years,  this  payment  by  one  was  decided  to  be  an  admission  by 
all  of  the  debt,  and  sufScient  to  take  the  case  out  of  the  statute,  (m)  This 
case  has  been  followed  in  Jackson  v.  Fairbank,  which  was  an  action 
against  W.  F.  on  a  joint  and  several  promissory  note,  made  by  him  and 
J.  F.  J.  F.  became  a  bankrupt,  and  the  plaintiff  received  several  divi- 
dends under  the  commission,  in  respect  of  the  money  secured  by  the 
r  ^442  1  "°^®'  -^^^  **^®  Court  were  clearly  of  opinion,  that  the  pay- 
t  -^  ment  of  a  dividend  within  six  years  was  such  an  acknowledg- 

ment of  the  debt,  as  took  the  case  out  of  the  statute.(77)  The  two  last 
mentioned  cases  governed  the  decision  in  Burleigh  v.  Stott,  which  was 
an  action  by  the  executors  of  R.  B.  against  the  administratrix  of  T.  S., 
on  a  joint  and  several  promissory  note  made  by  T.  B.  and  T.  S.  (as  the 
surety  of  T.  B.)  to  R.  B.  The  plaintiffs  proved  payment  by  T.  B.  to  R. 
B.  of  interest  on  the  note,  and  part  of  the  principal,  in  the  life-time  of  T. 
S.,  and  within  six  years  before  the  action  brought.  And  it  was  decided 
the  plaintiffs  were  entitled  to  recover;  the  Court  being  of  opinion,  that  a 
part  payment  by  one  was  an  admission  by  both  that  the  note  was  unsa- 
tisfied, and  that  it  operated  as  a  promise  by  both  to  pay  according  to  the 
nature  of  the  instrument,  and,  consequently,  as  a  promise  by  the  defead- 
ant's  intestate  to  pay  on  this  his  several  promissory  note,  (o)  By  later 
cases  also  it  is  established,  that  the  payment  of  interest,  by  one  of  joint 
promisors  in  a  promissory  note,  takes  the  case  out  of  the  Statute  of  Li- 
mitations ad  to  di\,(p)  Atkins  v.  Tredgold  was  an  action  of  assumpsit 
by  the  executors  of  J.  A.  against  R.  T.  and  others,  executors  of  J.  T.; 
the  action  being  brought  on  three  promissory  notes,  by  which  J.  T.  and 
the  said  R.  T.  jointly  or  severally  promised  to  pay  to  J.  A.  the  several 
sums  therein  mentioned.  The  declaration  stated,  that  the  defendants,  as 
executors,  promised  payment  to  J.  A.  The  defendants,  the  execu- 
tors, pleaded  that  they  did  not  promise,  and,  farther,  that  they  did 
not,  within  six  years,  promise;  on  each  of  which  pleas  issue  was 
joined.  J.  T.  died  in  1810.  R.  T.  continued  to  pay  interest  on  the 
notes  after  the  death  of  J.  T.,  and  the  last  payment  made  by  R.  T.  was 
in  May,  1816;  and  it  appeared  by  his  books  produced  in  evidence,  that 
those  payments  were  made  by  him  out  of  his  private  estate,  on  his  owa 

ik)  Ward  v.  Hunter,  6  TaaQt  210,  cited        (n)  2  H.  Bl,  340,  cited  1  Barn,  and  AU. 

1  Bam.  and  C.  251.  468,  469,  470. 

(0  2  Biog.  306.   See  also  8  Barn,  and  C.        (o)  8  Barn,  and  C.  36. 
40,41.  {p)  Manderston  v.  Robertson,  4  Mann. 

(m)  Doug.  629,  4th  cd.  661  a,  652,  cited  and  Ryl.  440 ;  Peaae  ▼.  Hirst,  10  Barn,  and 

1  Barn,  and  Aid.  467,  2  Barn,  and   C.  28,  C.  122. 
80,  and  2  Bing.  309,  312. 
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account,  as  the  joint  maker  of  the  notes,  and  not  in  his  character  of  exe- 
cutor. The  action  against  the  executors  was  commenced  in  January, 
1822.  It  was  *decided,  that  the  payment  of  interest  within  ^  ^ . .  ^  - 
six  years  by  R.  T.  in  his  own  right,  and  not  in  his  character  L  ^^^  J 
of  executor,  did  not  raise  an  implied  promise  by  all  the  executors,  as  exe- 
cutors, to  pay,  and  sufficient  to  take  the  case  out  of  the  Statute  of  Limi- 
tations.(9)  Slater  y.  Lawson  was  an  action  of  assumpsit  brought  by  the 
executor  of  the  payee  of  a  joint  and  several  promissory  note,  made  by 
the  defendant  and  one  W.  deceased.  The  only  evidence  in  answer  to  the 
plea  of  the  Statute  of  Limitations  was,  that  of  W.'s  executrix,  who 
proved  that  she  had  paid  interest  on  the  note  after  his  death,  and  within 
four  years  of  the  commencement  of  the  action.  And  this  payment,  it 
was  decided,  did  not  take  the  case  out  of  the  statute;  the  Court  express- 
ing an  opinion,  that  <<  where  a  joint  contract  is  severed  by  the  death  of 
one  of  the  contractors,  nothing  can  be  done  by  the  personal  representative 
of  the  other  to  take  the  debt  out  of  the  statute,  as  against  the  survivor. 
The  contract  here  was  severed  by  the  death  of  W.,  and  the  act  of  his 
executrix  could  not  bind  the  defendant.''(^) 

In  Tuliock  V.  Dunn,  an  action  against  two  executors,  the  declaration 
contained  the  usual  money  counts,  stating  promises  by  the  executors. 
The  testator  died  more  than  six  years  before  the  action  was  brought,  and 
both  the  executors  had  within  six  years  acknowledged  that  the  plaintiff's 
demand  was  due,  and  one  of  them  expressly  promised  that  it  should  be 
paid.  The  other  had  made  no  such  promise,  there  being  some  doubt, 
whether  the  payment  would  be  sanctioned  by  the  testator's  family.  Ab- 
bott, Lord  Ch.  J.,  nonsuited  the  plaintiff,  his  Lordship  saying,  <<  1  think, 
as  against  an  executor,  an  acknowledgment  merely  is  not  sufficient  to 
take  the  case  out  of  the  statute;  there  must  be  an  express  promise.  The 
promise  by  one  only  is  not  enough  to  entitle  the  plaintiff  to  recover; 
there  ought  to  be  a  promise  by  both.  "(5) 

M'Culloch  V.  Dawes,  was  assumpsit  against  two  executors,  to  recover 
a  debt  incurred  by  their  testator,  and  averrine  promises  by  the  defend- 
ants, as  executors.  To  take  the  case  out  of  the  *8tatute,  ^  «444  -1 
evidence  was  produced,  by  which  it  appeared,  that  shortly  ■-  ^ 

before  the  action  was  brought  the  plaintiff  called  upon  the  defendant  D., 
stated  his  claim  upon  the  testator's  estate,  and  expressed  a  hope  that  the 
executors  would  see  it  settled.  D.  admitted  that  the  debt  was  a  just  one, 
and  that  it  had  never  been  paid;  and  said  he  should  be  happy  to  serve 
the  plaintiff  in  the  matter  if  he  could,  but  that  he  could  not  do  any  thing 
without  the  consent  of  the  testator's  family.  It  was  decided,  that  this 
acknowledgment  of  the  debt  by  one  of  the  executors  did  not  raise  an 
implied  promise  on  behalf  of  himself  and  his  co-executor  to  pay  it,  and 
did  not  take  the  case  out  of  the  statute.  (/) 

The  statute  9  George  IV.,  c.  14,  called  Lord  Tenterden's  Act,  recites 
and  enacts  as  follows — 

Whereas,  by  an  Act  passed  in  England  in  the  twenty-first  year  of  the 
reign  of  King  James  the  First,  it  was,  among  other  things,  enacted,  that 
all  actions  of  account,  and  upon  the  case,  other  than  such  accounts  as 
concern  the  trade  of  merchandize  between  merchant  and  merchant,  their 


(9)  2  Barn,  and  C.  23,  cited  1  Barn,  and        («)  Ryan  &  Moody,  416. 
AdoU  307,  and  2  Bing.  310.  (0  9  Dowl.  Si  Ryl.  40. 

(r)  1  Bam.  and  AdoL  896. 


294  RAM  ON  ASSETS,  DEBTS  AND  INCUMBRANCES. 

factors  or  servants,  all  actions  of  debt  grounded  upon  any  lending  or 
contract  without  specialty,  and  all  actions  of  debt  for  arrearages  of  rent, 
should  be  commenced  within  six  years  next  after  the  cause  of  such  actions 
or  suit,  and  not  after:  And  whereas  a  similar  enactment  is  contained  in 
an  Act  passed  in  Ireland,  in  the  tenth  year  of  the  reign  of  King  Charles 
the  First:  And  whereas  various  questions  have  arisen  in  actions,  founded 
on  simple  contract,  as  to  the  proof  and  effect  of  acknowledgments  and 
promises  offered  in  evidence,  for  the  purpose  of  taking  cases  out  of  the 
operation  of  the  said  enactments;  and  it  is  expedient  to  prevent  such 
questions,  and  to  make  provision  for  giving  effect  to  the  said  enactments^ 
and  to  the  intention  thereof:  Be  it  therefore  enacted. 

That  in  actions  of  debt,  or  upon  the  case,  grounded  upon  any  simple 
contract,  no  acknowledgment  or  promise  by  words  only  shall  be  deemed 
sufficient  evidence  of  a  new  or  continuing  contract,  whereby  to  take  any 

r  *445  1  ^^^^  ^"^  ^^  ^^^  operation  of  the  *said  enactments,  or  either 
'-  ■'of  them,  or  to  deprive  any  party  of  the  benefit  thereof,  un- 

less such  acknowledgment  or  promise  shall  be  made  or  contained  by  or 
in  some  writing  to  be  signed  by  the  party  chargeable  thereby;  and 
that  where  there  shall  be  two  or  more  joint  contractors,  or  executors  or 
administrators  of  any  contractor,  no  such  joint  contractor,  executor,  or 
administrator,  shall  lose  the  benefit  of  the  said  enactments,  or  either  of 
them,  so  as  to  be  chargeable  in  respect  or  by  reason  only  of  any  written 
ackowledgment  or  promise  made  and  signed  by  any  other  or  others  of 
them:  Provided  always,  that  nothing  herein  contained  shall  alter  or  take 
away  or  lessen  the  effect  of  any  payment  of  any  principal  or  interest 
made  by  any  person  whatsoever:  Provided  also,  that  in  actions  to  be 
commenced  against  two  or  more  such  joint  contractors,  or  executors,  or 
administrators,  if  it  shall  appear  at  the  trial,  or  otherwise,  that  the  plain- 
tiff, though  barred  by  either  of  the  said  recited  Acts,  or  this  Act,  as  to 
one  or  more  of  such  joint  contractors,  or  executors,  or  administrators, 
shall  nevertheless  be  entitled  to  recover  against  any  other  or  others  of 
the  defendants,  by  virtue  of  a  new  acknowledgment  or  promise,  or  oth- 
erwise, judgment  may  be  given  and  costs  allowed  for  the  plaintiff,  as  to 
such  de^ndant  or  defendants  against  whom  he  shall  recover,  and  for  the 
other  defendant  or  defendants  against  the  plaintiff. 

II.  That  if  any  defendant  or  defendants  in  any  action  on  any  simple 
contract  shall  plead  any  matter  in  abatement,  to  the' effect  that  any  other 
person  or  persons  ought  to  be  jointly  sued,  and  issue  be  joined  on  such 
plea,  and  it  shall  appear  at  the  trial  that  the  action  could  not,  by  reason 
of  the  said  recited  Acts,  or  this  Act,  or  either  of  them,  be  maintained 
against  the  other  person  or  persons  named  in  such  plea,  or  any  of  them, 
the  issue  joined  on  such  plea  shall  be  found  against  the  party  pleading 
the  same. 

III.  That  no  endorsement  or  memorandum  of  any  payment,  written 
or  made,  after  the  time  appointed  for  this  Act  to  take  effect,  upon  any 
promissory  note,  bill  of  exchange,  or  other  writing,  by  or  on  the  behalf  of 
the  party  to  whom  such  payment  shall  be  made,  shall  be  deemed  suffi- 
cient proof  of  such  payment,  so  as  to  take  the  case  out  of  the  operation 
of  either  of  the  said  statutes. 

r  •446  1  *^^'  ^^^^  ^^^  ^**^  recited  Acts,  and  this  Act,  shall  be 
^  ^  deemed  and  taken  to  apply  to  the  case  of  any  debt  on  simple 

contract  alleged  by  way  of  set-off  on  the  part  of  any  defendant^  either 
by  plea,  notice,  or  otherwise. 
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VIII.  That  no  memorandum  or  other  writing  made  necessary  by  this 
Act  shall  be  deemed  to  be  an  agreement  within  the  meaning  of  any 
statute  relating  to  the  duties  of  stamps. 

IX.  That  nothing  in  this  Act  contained  shall  extend  to  Scotland. 

X«  That  this  Act  shall  commence  and  take  effect  on  the  first  day  of 
January,  1829. 

Towler  y.  Chatterton  decides,  that  an  action  commenced  after  the  first 
of  January,  1829,  to  recover  a  debt,  which  is  at  the  time  the  action  is 
brought  of  above  six  years'  standing,  cannot  be  maintained  upon  a  verbal 
promise,  which,  before  the  day  mentioned,  the  time  when  the  Act  began 
to  run,  the  defendant  made  to  pay  the  debt(u)  In  Haydon  v.  Williams, 
which  was  an  action  of  assumpsit  to  recover  a  debt  incurred  in  1820,  the 
declaration  was  of  Michaelmas  Term,  1828,  and  the  promise  laid  in  it 
was  absolute.  At  the  trial  after  Hilary  Term,  1830,  the  plaintiff  called 
a  witness,  who  stated,  that  about  Midsummer,  1823,  he  had  received  a 
letter  from  the  defendant,  which  he  had  since  lost,  and  in  which  letter 
the  defendant,  referring  to  a  demand  for  payment  of  his  debt,  said,  that 
he  was  incapable  then  of  paying  the  money,  but  would  pay  as  soon  as  he 
had  it  in  his  power.  It  was  held,  that  of  liiis  letter,  signed  by  the  de- 
fendant, secondary  evidence  was  rightly  admitted  at  the  trial;  that  the 
same  letter  was  such  an  acknowledgment  or  promise  in  writing,  as  falls 
within  the  meaning  of  the  statute  9  Geo.  IV .,  c.  14;  but  that  the  promise 
by  the  defendant,  being  guarded  with  the  condition  of  his  beine  able  to 
pay,  was  a  departure  from  the  absolute  promise  laid  in  the  declaration. 
And  the  consequence  was,  the  plaintiff  was  nonsuited,  (t;)  Willis  v. 
Newham  was  assumpsit  against  the  defendant  as  the  maker  of  a  promis- 
sory note.  He  pleaded  non  assumpsit  infra  sex  annos.  And  at  the 
trial  the  plaintiff  called  two  witnesses,  who  proved  verbal  acknowledg- 
ments *by  the  defendant,  that  he  had  within  six  years  paid  ^  ^ .  -  - 
money  in  respect  of  the  note.     It  was  decided,  that,  although  ^  ^ 

proof  of  actual  payment  of  interest  would  be  an  answer  to  the  Statute 
of  Limitations,  within  the  provisions  of  the  statute  9  Geo,  IV.,  c.  14, 
yet  evidence  of  an  acknowledgment  of  payment  was  within  the  mis- 
chief, which  the  latter  statute  was  intended  to  prevent,  and  therefore  that 
the  verbal  acknowledgment,  which  the  defendant  had  made  of  payment, 
did  not  sustain  the  action;  tlie  Court  expressing  an  opinion,  that  the  first 
enactment  in  the  statute,  9  Geo.  IV.,  c.  14,  must  be  engrafted  upon  the 
proviso,  which  saves  the  effect  of  payment  of  principal  or  interest,  <<  and 
that  the  whole  must  be  taken  together,  namely,  that  the  payment  must 
be  proved,  not  by  a  verbal  acknowledgment,  but  by  evidence  of  an  actual 
payment,  or  by  a  writing  such  as  the  Act  requires,  and  that,  being  so 
proved,  it  shall  have  the  same  effect,  as  it  had  before  the  passing  of  the 
Act/'(f^)  In  Kennett  v.  Milbank,  it  was  decided,  that  the  particular 
case  was  not  taken  out  of  the  Statute  of  Limitations,  21  James  I.,  c.  16, 
by  means  of  a  deed  to  which  the  defendant  was  a  party,  and  which  re- 
cited that  the  defendant  was  indebted  to  the  plaintiff,  but  did  not  specify 
the  amount  of  the  debt,  and  which  deed  had  become  void  under  a  pro- 
viso contained  in  ii.{x) 

(i/)  6  Bing.  258.  (w)  3  Y.  &  J.  518. 

(v)  7  Bing.  163.  {x)  8  Bing.  38. 
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SECTION  V. 

OF  THE  POWER  OF  AN  EXECUTOR  TO  REVIVE  A  DEBT  BARRED  BT  THE 

STATUTE, 

An  executor  may,  it  is  certain,  take  a  case  out  of  the  Statute  of  Limi- 
tationSp  by  his  acknowledgment  of,  and  promise  to  pay,  the  particular 
debt  sought  to  be  recovered  out  of  the  assets;  and  whether  the  debt  was 
barred  at  the  testator's  death,  or  the  six  years  have  expired  since  that 
time.(y) 

*AAR  1  *^^  Andrews  v.  Brown,  one  V.  D.  gave  a  promissory 
[  448  J  ^^^^^  ^^^  afterwards  became  a  bankrupt,  and  went  into 
France,  and  "  long  after  six  years  and  the  death  of  V.  D."  Sir  C.  D.,  his 
brother  and  executor,  recovering  a  debt  of  5  or  ;fi6000,  which  was  due 
to  V.  D.,  put  out  an  advertisement  in  the  Gazette,  for  all  persons,  who 
had  any  debts  owing  from  his  brother,  to  come  to  him,  and  make  them 
out,  and  they  should  be  paid.  The  plaintiff,  having  the  note  mentioned, 
sued  in  equity  after  the  advertisement,  to  recover  the  money;  and  he 
obtained  a  decree  for  dSSOO,  which  was  the  money  due  by  the  note,  and 
interest  allowed  from  the  time  of  the  bill  brought.(z)  And  it  is  reported 
to  have  been  in  the  same  case  held  clearly,  that  <^  if  a  man  has  a  debt  due 
to  him  by  note,  or  a  book-debt,  and  has  made  no  demand  of  it  for  six 
years,  so  that  he  is  barred  by  the  Statute  of  Limitations;  yet  if  the  debtor, 
or  his  executor,  after  the  six  years  puts  out  an  advertisement  in  the 
Gazette,  or  any  other  newspaper,  that  all  persons,  who  have  any  debts 
owing  to  them,  may  apply  to  such  a  place,  and  that  they  shall  be  paid; 
this,  though  general,  and  therefore  might  be  intended  of  legal  subsisting 
debts  only,  yet  amounts  to  such  an  acknowledgment  of  that  debt,  which 
was  barred,  as  will  revive  the  right,  and  bring  it  out  of  the  statute 
again/'(a)  If,  after  the  expiration  of  six  years  from  the  death  of  a  tes- 
tator, and  when  a  debt  owing  by  him  is  barred  by  the  statute,  the  statute 
having  been  a  bar  in  the  testator's  life-time,  or  become  so  since  his 
death,  his  executor  puts  into  a  newspaper  an  advertisement,  which,  in  an 
unqualified  manner,  invites  all  creditors  to  apply  for  payment,  and  also, 
in  an  unqualified  manner,  undertakes  to  pay  them;  Andrews  v.  Brown 
appears  to  be  an  authority,  that  such  advertisement  will  revive  a  debt, 
barred  either  before  or  since  the  testator's  death,  and  will  bind  his  exe- 
cutor to  pay  it  out  of  the  assets.  In  Jones  v.  Scott,  a  testator  died  in 
July,  1816,  and  in  January,  1822,  the  defendant,  his  administratrix  with 
his  will  annexed,  published  in  the  Gloucester  newspaper  the  following 

r  *449  1  **^v®r*^s®"^®o^' — "  Notice  is  hereby  given  by  me,  C.  A.  S., 
1-  '     J  of  T.,  in  the  county  of  G.,  administratrix  with  the  will  an- 

nexed of  R.  D.,  of  T.,  aforesaid,  to  all  persons  having,  or  claiming  to 
have,  any  demand  upon  the  estate  of  the  said  R.  D.,  by  specialty  or 
otherwise,  that  they  send  in  their  several  and  respective  statements  of 

(y)  M'CuUoch  ▼.  Dawea,  9  Dowl.  &  Ryl.  (x)  Prec  Ch.  385, 1  Eq.  Cm.  Abr.  305, 

40  ;  Tullock  V.  Dunn,  Ryan  &  M.  416  ;  At-  cited  2  Yea.  &,  B.  283,  and  1   Ross.  6l  M. 

kins  y.  Tredgold,  2   Barn.  &  C.  23.     See  269,  270. 

also  Staggers  v.  Welby,  cited  2  Ves.  &  B.  (a)  I  Eq.  Cas.  Abr.  306,  pL  16,  Prec  Cli. 

282,  and  Aoit  ▼.  Goodrich,  4  Ross.  430,  386. 
432. 
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their  demands,  aod  also  attested  copies  of  their  sereral  and  respective 
secarities,  to  Messrs.  C,  R.,  &  M.,  or  to  Mr.  B.,  on  or  before  the  24th 
day  of  April  next,  for  their  examination,  prior  to  the  same  being  laid 
before  J.  H.  A.,  of  B.,  by  whom  I  expect  that  the  persons  claiming  to 
be  creditors  of  the  said  R.  D.  do  submit  to  be  examined  touching  and 
concerning  the  same,  if  the  said  J.  H.  A.  shall  see  occasion,  in  order  to 
their  respective  claims  being  approved  and  paid,  or  rejected,  if  such 
latter  course  be  deemed  expedient."  The  plaintiffs  were  creditors  of 
R.  D.  on  the  balance  of  a  banking  account,  which  had  been  ascertained 
in  1815;  and  to  a  bill  filed  by  them  in  1S24,  the  defendant,  by  her 
answer,  insisted  on  the  statute.  Sir  John  Leach  decided,  that  the  plain- 
ti&'  debt  was  not  revived  by  the  advertisement  published  in  the  news-' 
paper;  "  in  as  much  as  Mr.  A.  might  have  rejected  any  debt,  upon  the 
ground  that  the  Statute  of  Limitations  had  run  against  it  "(6) 


SECTION  VI. 

OF  THS  FOWSR  Ol*  AK  EXECTTrOK  TO  WAVE  THB  PROTECTION  OV  THE 

STATUTE. 

When  an  executor  is  sued  at  law  to  recover  a  debt  due  from  his  testa- 
tor, and  to  which  debt  the  statute  is  a  bar,  either  before  the  testator's 
death  or  after  it,  it  is  certain  the  executor  may,  if  he  thinks  proper, 
plead  the  statute,  (c)  But  if  he  desires  to  pay  the  debt,  and  to  wave  the 
protection  which  the  statute  would  *afford  asainst  it,  it  may  p  «4eo  1 
be  doubtful  in  what  cases  he  may  at  law,  with  safety  to  him-  '•  ^ 

self,  omit  to  plead  the  statute.  Lord  Hardwicke,  indeed,  is  reported  to 
have,  in  a  Court  of  Equity,  said,  <<  No  executor  is  compellable,  either  in 
law  or  equity,  to  take  advantage  of  the  Statute  of  Limitations  against 
a  demand  otherwise  well  founded.  "(cQ    But,  although  it  is  clearly  in  the 

Cwer  of  an  executor  to  take  a  case  out  of  the  statute,  by  his  acknow- 
igment  of,  and  promise  to  pay,  the  debt  sued  for,(6)  yet,  in  M'Culloch 
▼.  Dawes,  where  the  testator  had  incurred  the  debt  in  1796,  and  he  died 
in  1804,  and  the  action  against  the  executors  was  brought  in  1826,  and 
where  consequently  the  testator  had  been  dead  more  than  twenty  years, 
and  the  debt  claimed  was  thirty  years  old,  and  where  the  plaintiff  failed 
to  prove  that  the  executors  had  acknowledged  and  promised  to  pay  the 
debt,  Bayley,  J.,  observed,  that  executors  *<are  bound,  if  possible,  to 
resist  such  a  claim;  they  have  no  right  to  wave  any  legal  defence  to 
such  an  action;  and  if  they  did,  and  were  to  pay  a  debt,  against  the  re- 
covery of  which  there  was  any  legal  bar,  they  would  render  themselves 
liable  over  to  those,  who  were  interested  in  the  testator's  property ."(/) 

(6)  1  Riifl0.  &  M.  355, 361.    And  see  ib.        (e)  M'Calloch  ▼.  Dawes,  9  Dowl.  &  Ryl. 

360,  370,  Lord  Broagbam's  observations  on  40;  Tnllock    ▼.  Dann,  Ryan  &  M.  416; 

tbe  adTertisement  in  dus  case,  and  on  the  an-  Atkins  ▼.  Tredgold,  2  Barn,  &  C.  23 ;  Foster 

tfaority  of  Andrews  ▼.  Brown.  v.  Blakelock,  5  Barn.  &  C.  328,  8  DowL  dc 

(6)  M'Calloch  ▼.  Ddwes,  0  Dowl.  &  Ryl.  Ryl.  48. 
40 ;  .Tallock  v.  Dunn,  Ryan  &  M.  416.  (/)  9  Dowl.  dt  Ryl.  43. 

(d)  Norton  ▼.  Frecker,  1  Atk.  626, 1  West 
Caa.  T.  Hardw.  207. 
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The  Courts  of  Equity,  it  is  observable,  are  not  within  the  Statute  of 
Limitations,  21  James  I.,  c.  16.(^)  This,  Lord  Redesdale  has  remarked, 
is  true  in  one  respect;  they  are  not  within  the  words  of  the  statute,  b^ 
cause  the  words  apply  to  particular  legal  remedies;  but  they  are  within 
the  spirit  and  meaning  of  the  statute,  and  have  been  always  so  consider* 
ed.  And  the  same  learned  judge  expresses  an  opinion,  that  it  is  a 
mistake  in  point  of  language  to  say,  that  Courts  of  Equity  act  merely 
by  analogy  to  the  statute:  they  act  in  obedience  to  it.  <<I  think,^'  he 
says,  <<  Courts  of  Equity  are  bound  to  yield  obedience  to  the  Statute  of 
Limitations,  upon  all  legal  titles  and  legal  demands,  and  cannot  act  con- 
r  *45l  1  ^^^^  ^^  ^^^  spirit  of  its  provisions.  I  think  the  statute 
L  -I  *mu8t  be  taken  virtually  to  include  Courts  of  Equity;  for 

when  the  legislature  by  statute  limited  the  proceedings  at  law  in  certain 
cases,  and  provided  no  express  limitations  for  proceedings  in  equity,  it 
must  be  taken  to  have  contemplated  that  equity  followed  the  law,  and 
that  it  must  be  taken  to  have  virtually  enacted,  in  the  same  cases,  a 
limitation  for  Courts  of  Equity  al8o."(A)  To  a  suit,  therefore,  in  a 
Court  of  Equity,  to  recover  a  debt  due  from  a  testator,  his  executor  is  at 
liberty  to  put  in  a  plea  of  the  Statute  of  Limitations.(t)  But  in  equity, 
as  well  as  at  law,  satisfaction  may  be  recovered  out  of  the  assets,  if  the 
case  is  taken  out  of  the  statute,  by  the  testator's  acknowledgment  of, 
and  promise  to  pay,  the  debt(J)  Although  to  a  suit  in  equity  an  execu- 
tor has  the  power  to  plead  the  statute,  yet  it  appears  he  is  not  jn  all  cases 
bound  to  do  it,  and  on  the  contrary  may,  certainly  in  some  cases,  wave 
the  benefit  of  such  a  plea.  For  in  Ex  parte  Dewdney,  it  is  said  by 
Lord  Eldon, — <<In  the  administration  of  assets  under  a  creditor's  bill, 
executors  are  not  bound  to  plead  the  Statute  of  Limitations;  and  if  they 
do  not,  the  creditor  filing  the  bill  will  have  a  decree  on  behalf  of  him- 
self and  all  other  creditors,  and  will  be  paid.  But  the  constant  course 
in  the  Master's  office  is,  to  take  the  objection  against  other  creditors,  and 
to  exclude  from  the  distribution  those,  who,  if  legal  objections  are 
brought  forward,  cannot  make  their  claims  effectual  ."(Ar)  In  Lord 
Castleton  v.  Lord  Fanshaw,  a  bill  was  brought  by  a  residuary  legatee,  to 
have  an  account  of  the  testator's  estate,  and  the  benefit  of  the  surplus. 
And  it  appears  that  there  having  been  a  doubt,  whether  a  sum  of  4,000^1 
should  be  accounted  assets  or  not,  and  while  that  point  was  undecided, 
several  of  the  creditors  of  the  testator  compounded  with  the  executors, 
to  take  less  than  their  full  debts.  The  4,000/.  was  afterwards  adjudged 
to  be  assets;  and  the  executors  were  desirous  that  the  creditors  might 
have  their  full  debts;  but  that  was  opposed  by  the  plaintiff,  who  insisted 
r  •d'i2  1  ^^^  ^^^^  ^^  ^^^  creditors'  debts  were  barred  by  the  statute. 
L  ^  *The  defendants,  the  executors,  would  not,  however,  plead 

the  statute.  And  it  is  reported  that  two  points  to  be  determined  (and  it 
is  presumed  both  points  are  confined  to  the  creditors  who  had  com- 
pounded) were — 1.  Whether  the  creditors  who  had  made  compositions 
for  less  than  their  full  debts,  upon  a  supposition  of  a  defect  of  assets, 
should  now  be  held  to  that  composition,  when  the  executors  did  not  de< 
sire  it: — 2.  Whether  the  creditors  should  be  sent  to  law  to  recover  their 


i^)  10  Vfls.  467, 16  Vfls.  496,  19  Ves.  (j)  Galway  t.  Earl  of  Banrmore,  I  Dick. 

470»  1  Sim.  898.  163. 

(A)  2  Sch.  &  Lef.  630,  631.  (k)  15  Yaa.  498. 
0)  Webster  v.  Webster,  10  Yea.  98. 
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debts,  and  the  plaintiff  be  ordered  to  make  defence  in  the  executors' 
place,  and  so  be  enabled  to  bar  them,  by  pleading  the  statute,  which  the 
executors  would  not  do.  And,  according  to  the  same  report,  Lord 
Somers  said,  <<  I  cannot  set  aside  the  composition  the  creditors  have 
made;  they  have  no  bill  for  that  purpose,  and  only  come  in  before  the 
Master:  therefore  they  must  abide  by  the  composition.  But  I  cannot 
consent  that  the  Statute  of  Limitations  should  be  pleaded;  therefore 
their  debts  must  be  paid.'*(/)  The  following  case  shews,  that  when  in  a 
suit  in  equity  an  executor  refuses  to  set  up  the  statute,  other  parties  may, 
under  some  circumstances,  do  it  Shewen  v.  Vanderhorst  was  a  suit 
instituted  by  a  residuary  legatee,  for  the  purpose  of  having  the  real  and 
personal  estates  of  a  testator  administered,  and  the  trusts  of  the  will 
carried  into  execution.  Under  the  usual  decree,  directing,  among  other 
things,  an  account  to  be  taken  of  the  debts,  a  creditor  of  the  name  of 
P.  went  in  to  prove  a  debt,  against  which  it  was  admitted,  that  the  statu- 
tory period  had  run  before  the  testator's  death.  The  executor  did  not 
object  to  the  proof  in  the  Master's  office;  but  the  objection  that  it  was 
barred  by.  the  Statute  of  Limitations  was  taken  and  msisted  on  by  the 
plaintiff,  and  the  Master  accordingly  disallowed  the  claim.  The  Mas- 
ter's opinion  having  been  afterwards  confirmed  by  the  judgment  of  the 
Master  of  the  Rolls,  the  creditor  appealed  to  Lord  Ittrougham.  His 
Lordship,  in  pronouncing  judgment,  first  observed  on  Castleton  v.  Fan- 
shawy  iQ  1  Equity  Cases  Abridged,  that  that  case  goes  only  to  the  ex- 
tent, '<  that  where  an  executor  is  sued  at  law,  a  Court  of  Equity  will  not 
compel  him  to  plead  the  statute,  a  proposition  which,  in  fact,  amounts  to 
no  more  than  *this,  that  the  Court  will  not  call  upon  him,  in  ^  •akq  i 
administering  the  estate  here,  to  set  up  the  statute  as  a  bar  *-  ^ 

to  any  demands  that  may  be  made  against  the  assets."  And  his  Lord- 
ship continued, — <<  But  the  question  here  is,  whether,  when  a  decree  has 
been  pronounced,  taking  possession  of  the  estate,  and  vesting  it  in  the 
Court  for  the  purpose  of  distribution,  a  decree  by  which  the  accounts  are 
directed  to  be  taken,  and  the  assets  are  to  be  administered  in  the  Mas- 
terfs  office,  and  after  which  the  common  law  must  be  altogether  silent; 
whether,  under  these  circumstances,  if  the  objection  that  the  statute  has 
barred  the  remedy  be  raised  against  a  debt,  and  in  whatsoever  way,  or 
by  whomsoever,  being  parties  in  the  suit,  be  they  creditors,  or  executors, 
or  even  volunteers,  the  objection  be  raised,  it  must  not  be  considered 
fatal.  And  without  at  present  saying  how  far  the  Master  is  himself  en- 
titled to  set  up  the  objection,  I  can  see  no  reason,  certainly,  why  it  may 
not  be  competently  taken  by  a  creditor,  or  a  volunteer,  as  well  as  by  the 
personal  representative.  The  order  of  the  Master  of  the  Rolls  must, 
therefore,  be  affirmed."(m) 

(0  Prec.  Ch.  99,  1  Eq.  Cm.  Abr.  806,        (m)  1  Row.  &  M.  347. 
cited  1  Rom.  d&  M.  862. 
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SECTION  VIL 

OF  TBE  EFFECT  OF  THE  STATUTE^  IN  CERTAIN  CASES  OF  TRUST. 

If  a  debtor  creates  a  trust  to  pay  his  debts,  this  trust  will,  under  some 
circumstances,  take  a  case  out  of  the  Statute  of  Limitations,  21  James  L, 
c.  16.(n) 

When  a  will  contains  a  devise  of  real  estate,  in  trust  for  the  payment 
of  debts,  and  a  simple  contract  debt  is  contracted,  or  by  a  promise  to  pay 
is  revived,  within  six  years  before  the  death  of  the  testator,  and  conse* 
quently  at  his  death  is  not  affected  by  the  statute,  then,  in  a  Court  of 

r  •4i54  1  E^"'^y>  ^^^  ^*'  f""^  ^^^^  ^®  liable  to  *pay  the  debt,  al- 
L  -I  though  after  the  expiration  of  the  six  years  from  the  cause  of 

action,  or  time  when  the  debt  was  contracted  or  revived,  the  remedy  at 
law  may  be  gone.(o)  And  the  same  effect  will  be  produced  by  a  trusty 
which  a  will  creates  by  means  of  a  charge  on  real  estate.  (/?) 

When,  however,  a  simple  contract  debt  is,  at  the  death  of  the  testator, 
barred  by  the  statute,  und  he,  for  the  purpose  of  paying  his  debts,  pro- 
vides by  his  will  a  real  fund,  auxiliary  to  his  personal  estate,  such  real 
fund  being  real  estate,  which  he  either  devises  in  trust  for,  or  charge 
with,  the  payment  of  his  debts,  in  this  case,  the  debt,  which  is  at  the 
testator's  death  barred  by  the  statute,  will  not  be  payable  out  of  the  real 
estate.(7) 

In  Jones  v.  Scott,  a  person,  reciting  in  his  will  that  he  was  seised  in 
fee  of  an  estate  at  T.,  thereby  devised  that  estate  to  trustees  and  their 
heirs,  and,  for  the  purpose  of  paying  his  debts,  made  it  a  fund  auxiliary 
to  his  personal  estate;  he  directing  by  the  will,  that,  in  case  his  debts  could 
not  be  paid  off  from  his  personal  estate,  then  his  real  estate  at  T.  should 
be  either  mortgaged  or  sold  for  the  purpose  of  discharging  his  debts. 
The  testator  died  in  1816,  and  his  general  personal  assets  having  been 
found  to  be  not  nearly  sufficient  for  the  payment  of  his  debts,  steps  were 
taken  to  sell  the  T.  estate;  and  it  was  then  discovered  that  the  testator's 
interest  in  the  property,  instead  of  being  freehold,  as  he  had  imagined, 
was  only  leasehold  for  a  long  term  of  years.  The  plaintiffs  were  credi- 
tors of  the  testator  on  the  balance  of  a  banking  account,  which  had  been 
ascertained  in  1815.  Sir  J.  Leach  decided,  that  their  debt,  being  to  be 
claimed  against  the  executors,  and  not  under  the  trust,  was  barred  by  the 
statute.  *^  The  law,"  he  said,  <<  does  not  permit  a  testator  to  create  a  spe- 
cial trust  of  his  personal  estate,  so  as  to  withdraw  it  from  the  adminis- 
r  MSS  1  ^^'^"^  ^^  ^*^  executors.  Whatever  *he  may  attempt  to  do 
■•  -'  in  that  respect,  all  claims  must  nevertheless  be  made  against 

the  executors,  and  trustees  named  in  a  will  can  receive  only  the  residue, 

(n)  1  Dick.  163;  16  Yes.  497  ;  6  Madd.  Sch.  and  Lef.  110,  2  Vm.  and  B.  280, 881, 

326 ;  2  Glyn  &  J.  47 ;  Anon.  1  Salk.  164,  1  Ros.  and  M.  269. 

cited  2  \e8.  dc  B.  281 ;  HaLrted  v.  Little,  (p)  Money.  Langham,  stated 2  Yea.  and 

(Hil.  1632,  Toth.  tit.  Debt,  ed.  1820,  p.  63,  B.  286  ;  Hargraavea  ▼.  Michell,  6  Madd.  326; 

imd  which  case  states, — **  Debts,  though  be-  Execntors  of  Feiigus  ▼.   Gore,  1  Sch.  and 

yond  the  Statute  of  Limitations,  ordered  to  Lef.  107. 

be  paid,  because  directed  to  be  paid  by  wUl."  (a)  Burke  ▼.  Jone%  2  Yes.  and  B.  275, 

(o)  Hughes  ▼.  Wynne,  1   Turn.   &  R.  cited  6  Madd.  326,  and  1  Russ.  and  M.  274. 

307;  Ault  y.  Goodrich,  4  Ross.  430 ;  Ren-  —1  Sch.  and  Lot  109, 110. 
dell  T.   Carpenter,  2  Y.  and  Jerr.  484.— 1 
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after  all  demands  on  the  personal  estate  are  satisfied.  The  debt  of  the 
plaintiff  being,  therefore,  to  be  claimed  against  the  executors,  and  not 
under  the  trust,  is  barred  by  the  Statute  of  Limitations.''(r)  His  Honor 
dismissed  the  bill  with  costs.  But  this  decree  has  been  reversed  by 
Lord  Brougham;  and  it  appears  his  Lordship's  reversal  does  not  turn  on 
the  circamstance,  that,  in  the  particular  case,  the  testator  had  mistaken 
the  nature  or  tenure  of  the  property  which  he  made  a  fund,  auxiliary  to 
his  personalty,  for  the  payment  of  his  debts;  but  is  a  decision  to  the  ge- 
neral effect,  that  if  a  person  by  his  will  expressly  affixes  to  his  personal 
estate  a  trust  for  the  payment  of  his  debts,  in  a  Court  of  Equity  this  trust 
prevents  the  operation  of  the  statute  against  the  testator's  simple  contract 
debts,  which  were  not  barred  by  it  at  the  time  of  his  death. (^) 


SECTION  vin. 

OV  CASES,  WHERE  THE  STATUTE   HAS  BECOME  A  BAR  FENDING  A  ST7IT  IN 

EQUITY. 

When  a  creditor  files  a  bill  in  equity  to  recover  his  debt,  and,  pend- 
ing the  suit,  the  Statute  of  Limitations  runs  against  it,  and  afterwards 
the  bill  is  dismissed;  in  such  a  case,  the  Court  will,  perhaps,  under  some 
circumstances,  preserve  the  plaintiff's  right,  and  will  not  suffer  the  sta- 
tute to  be  pleaded  at  law  in  bar  to  his  demand.(/)  But  it  seems  to  be 
certain  that,  generally  speaking,  when  a  creditor  files  a  bill  in  equity, 
and  pending  the  suit  his  debt  is  barred  by  the  statute,  and  then  the  bill 
is  dismissed,  the  Court  will  not  interpose  to  prevent  the  setting  up  of  the 
statute,  as  a  defence  to  an  action  afterwards  brought  at  law  to  recover 
*the  debt.(ti)  And,  although  the  time  limited  by  the  statute  p  ^^^^  -■ 
has  expired  since  the  commencement  of  the  suit  in  equity,  ^  ^ 

yet  where  there  is  a  ground  to  dismiss  the  bill,  the  Court  will  do  it,  not- 
withstanding the  effect  of  the  dismissal  may  be,  that,  in  an  action  at  law, 
the  plaintiff  will  be  met  by  a  plea  of  the  staiute.(t;) 

Sirdefield  v.  Price  was  a  suit  instituted  by  a  person,  claiming  to  be  a 
ereditor  in  respect  of  two  several  promissory  notes,  and  a  memorandum, 
or  I.  O.  U.,  against  executors,  for  payment  of  his  debt,  and  the  usual 
accounts  of  the  debtor's  estate.  The  answer  questioned  the  validity  of 
the  debt,  and  stated  circumstances  inducing  a  presumption  of  satisfac- 
tion. At  the  hearing,  the  Court,  feeling  some  doubt  on  the  subject,  re- 
tained the  bill  for  a  year,  with  liberty  for  the  plaintiff  to  bring  an  action 
at  law.  The  plaintiff  accordingly  brought  an  action  in  the  Court  of  Com- 
mon Pleas,  to  which  the  defendant  pleaded  the  general  issue,  and  also  the 
Statute  of  Limitations.  The  first  note  was  dated  the  12th  March,  1817, 
for  200/.;  the  second,  the  Slst  June,  1817,  for  the  like  sum:  and  the  I. 

(r)  1  KiiM.  and  M.  261.  (a)  Craddock  ▼.  Marsh,  1  Oh.  Rep.  «06 ; 

(«)  Ibid.  365.  Hardret  v.   Calladon,   ib.   214 ;    Anon.    2 

(0  Anon.  1  Vera.  73;  Gilbert  ▼.  Emer-  Ch.Caa.  217.    See  alao  Peeres  ▼.  Bellamy, 

ton,  2  Vera.  603 ;  Sturt  v.  Melliih,  2  Atk.  cited  2  Vern.  504  ;  Lake  ▼.  Hayes,  or  Hales, 

610,615.     8ee  also  Anon.  2  Ch.  Cas.  217.  1  Atk,  282,   1   West  Cas.   T.  Hardw.  7; 

•ad  Mackenzie  v.  Marquis  of  Powis,  7  Bro.  Anon.,  S.  C,  2  Atk.  1. 

P.  C.  ad.  TomL  282.  (v)  Hardret  ^.  Calladon,  1  Ch.  Rep.  214. 

2  V2 
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O.  TJ.  was  dated  a  few  days  subsequently,  and  was  for  100^  The  bill 
was  filed  on  the  d6th  March,  1823.  By  Alexander,  L.  C.  B.^— <<  I  under- 
stand the  case  to  be  this:  the  bill  seeks  to  enforce  the  payment  of  three 
several  notes,  and  the  equity  raised  to  support  this  bill  is  a  general  ac- 
count and  administration  of  assets.^' .  Now,  this  being  the  equity  here» 
the  suit  is  brought  to  a  hearing,  and  a  decree  made  for  an  account  It 
happens,  that  in  the  interval  between  the  filing  of  the  bill  and  the  decree, 
the  Statute  of  Limitations  takes  efiect.  The  bill  was  filed  on  the  26fh 
March,  1823,  the  first  note  being  dated  the  12th  March,  1817,  and  as  to 
which,  therefore,  the  remedy  was  clearly  barred  by  the  statute  before  the 
bill  was  filed.     As  to  the  other  instruments,  however,  the  statute  did  not 


to  be  allowed  to  avail  himself  of  the  statute,  as  to  the  two  last  notes.  As 
I  would  have  made  a  decree  for  the  payment  of  them  at  the  hearing,  had 
this  been  a  clear  legal  demand,  and  an  objection  had  not  been  made  to  it 
in  the  course  of  the  proceedings,  I  wDl  not  permit  the  party  now  to  set 
up  the  statute,  which  has  accrued  since  the  filing  of  the  bill.  If  there 
be  any  stated  account,  as  alleged  by  the  answer,  that  will  be  a  good  de- 
fence at  law.'f  The  Court  ordered,  that  the  defendant  be  restrained  from 
insisting  at  law  upon  the  Statute  of  Limitations,  with  regard  to  the  note, 
dated  the  21st  June,  1817,  and  to  the  subsequent  demand  for  100/.(ti;} 

In  Sterndale  v.  Hankinson,  a  bill  in  equity  was  filed  on  the  5th  May^ 
1812,  by  several  persons  on  behalf  of  themselves  and  all  other  the  cre- 
ditors of  G.  H.,  deceased.  G.  H.  died  intestate,  and  was,  at  his  death, 
a  trader  within  the  meaning  of  the  bankrupt  laws.  The  bill  prayed  for 
the  usual  accounts  of  the  debts  due  to  the  plaintifiis,  and  the  other  credi* 
tors  who  should  come  in,  &c.,  and  of  the  intestate's  real  and  personal  es- 
tates; and  that  those  estates  might  be  applied  in  payment  of  the  debts  of 
the  plaintiffs,  and  the  other  creditors  of  the  intestate,  who  should  come 
in,  &c.  On  the  14th  April,  1818,  the  decree,  which  is  usual  in  suits  of 
the  like  nature,  was  made.  The  Master  reported  that  several  persons 
had  come  in  before  him,  and  claimed  debts  to  be  due  to  them  from  the 
intestate,  none  of  which  he  had  thought  fit  to  allow,  except  one,  which 
had  been  proved  by  the  plaintiffs  B.  and  H.;  and  that  his  reason  for  dis- 
allowing the  debts  claimed  by  the  other  persons  was,  that  the  testator 
died  in  1810,  and  that  the  decree  was  not  made  until  eight  years  after- 
wards, and  that  no  proceedings  had  been  taken  for  the  recovery  of  those 
debts,  whereby  the  claimants  were,  as  he  conceived,  barred  of  any  re- 
medy. Three  of  the  persons,  whose  claims  had  been  disallowed,  except- 
r  *458  1  ®^  *^  ^^"  report  And  this  exception  was  by  Sir  *A.  Hart 
L  ■'  allowed.  «  That  the  commencing  proceedings  in  equity  will 

not  prevent  the  operation  of  the  Statute  of  Limitations  is,"  he  said,  <<  in- 
disputable. If  a  creditor's  bill  is  dismissed,  the  pendency  of  the  suit  will 
not  prevent  the  defendant  from  taking  the  benefit  of  the  statute.  As 
Courts  of  Equity  will  not  entertain  stale  demands,  they  have  thought 
proper  to  adopt  the  limit  of  six  years,  in  analogy  to  the  statute;  and  pleas 

(tv)  2  Y.  and  Jerv.  73.    A  note  by  the    administration  or  aaaets,  but  conftned  to  the 
reporter  states,  that  <'  it  appeared  subsequent-    platntifir*s  particalar  demand, 
fy,  that  the  bill  was  not  a  bill  for  the  general 
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of  the  Statute  are<  admitted  in  these  Courts  by  analogy  only.  Where  the 
circumstaoees  of  a  case  are  sqch,  as  to  make  it  against  conscience  to  apply 
the  rule  founded  upon  this  analogy,  the  Court  will  not  enforce  it.  It 
has  been  said,  that  if  a  creditor  files  a  bill  on  behalf  of  himself  and  others, 
and  permits  it  to  be  dismissed  before  decree,  the  statute  would  apply.  I 
dissent  from  this  proposition;  for  I  think  that  the  Court  would  protect  a 
creditor  against  any  accident  of  that  kind.  I  have  no  doubt,  that  if  a 
creditor  file  a  bill,  and  it  appears  that  the  rule  adopted  by  analogy  to 
the  statute  would  a&ct  his  demand,  but  that  a  bill  had  been  before  filed 
by  another  creditor,  and  that  the  plaintiff  in  the  second  suit  had,  in  con- 
fidence that  the  former  suit  would  be  prosecuted,  abstained  from  filing  his 
bilJ,  the  Court  would  not  apply  its  rule.  Every  creditor  has,  to  a  cer- 
tain extent,  an  inchoate  interest  in  a  suit  instituted  by  one  on  behalf  of 
himself  and  the  rest;  and  it  would  be  attended  with  mischievous  conse- 
quences to  estates  of  deceased  debtors,  if  the  Court  were  to  lay  down  a 
rule^  by  which  every  creditor  would  be  bound  either  to  file  his  bill,  or 
bring  his  action.  Suits  have  been  instituted  in  which  creditors,  in  conse- 
quence of  the  deaths  of  parties,  and  a  variety  of  other  circumstances, 
have  been  unable  to  procure  a  decree  for  tv^o  or  three  years,  although 
every  reasonable  diligence  may  have  been  used;  and  if  the  schedules  to 
most  of  the  reports  made  in  suits  of  this  nature  were  looked  throueh,  it 
would  be  found,  by  comparison  of  dates,  that  two-thirds  of  the  creditors 
might  have  been  shut  out,  by  a  strict  application  of  the  rule.  It  has  been 
said,  that  every  creditor,  who  files  a  bill  on  behalf  of  himself  and  the 
other  creditors,  may  dismiss  his  bill  if  he  pleases.  But  this  proposition 
is  not  true,  to  the  extent  to  which  it  has  been  stated.  I  apprehend  that 
it  is  not  the  rule  of  *the  Court,  that  a  creditor  may,  under  all  ^  « . -^  - 
circumstances,  dismiss  his  bill.     I  recollect  instances  in  I-  •' 

which  a  creditor,  who  has  filed  a  bill  on  behalf  of  himself  and  the  other 
creditors,  has  worked  a  benefit  to  himself  by  the  orders  of  the  Court, 
and  has  attempted  to  dismiss  his  bill;  but  I  have  a  strong  impression  that 
Lord  Eldon  said,  that,  having  given  the  Court  possession  of  the  suit  by 
a  decretal  order,  it  was  not  competent  to  him  to  defeat  any  other  credi- 
tor by  dismissing  his  bill.  I  entertain  no  doubt  that  every  creditor  has, 
after  the  filing  of  the  bill,  an  inchoate  interest  in  the  suit,  to  the  extent  of 
its  being  considered  as  a  demand,  and  to  prevent  his  being  shutout,  be- 
cause the  plaintiff  has  not  obtained  a  decree  within  the  six  years;  and, 
therefore,  I  am  clearly  of  opinion  that  this  exception  must  be  al- 
lowed .''(ar) 


^CHAPTER  XXXV.  [    *460    ] 

OF  THE  SATISFACTION  OF  A  DEBT  BY  A  LEGACY. 

If  a  person  bequeaths  a  legacy  of  money,  and  is,  at  the  time  of  the 
bequest,  indebted  to  the  legatee  in  a  sum,  which  is  greater  than  the  lega- 
cy, then,  the  legacy  being  Jess  than  the  debt,  the  bequest  is  interpreted 

(x)  1  Sim.  393. 
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not  to  be  a  part  satisfaction  of  it,  and  the  legatee  is  entitled  to  be  paid 
both  the  debt  and  the  ]egac7.(a)  And  if,  after  a  bequest  of  money,  the 
testator  contracts  a  debt  with,  or  becomes  indebted  to,  the  legatee,  in  this 
case  the  bequest  is  not  a  satisfaction  of  the  debt,  and  the  legatee  will  be 
entitled  to  both  debt  and  legacy,  although  the  sum  bequeathed  is  greater 
than  the  debt.  (6) 

If,  however,  a  person  bequeaths  a  legacy  of  money,  and  is,  at  the  time 
of  the  bequest,  indebted  to  the  legatee  in  a  sum,  which  is  less  than  the 
legacy,  then,  the  legacy  being  greater  than  the  debt,  the  bequest  is,  gene- 
rally speaking,  and  under  the  mere  circumstances  mentioned,  interpreted 
to  be  a  satisfaction  of  it,  and  the  legatee  is  not  entitled  to  be  paid  both  the 
debt  and  the  legacy.(c)  And  the  same  interpretation  and  effect  take 
place,  if  the  legacy  is  not  greater  than,  but  is  equal  only  to,  the  deht(d) 
r  *46l  1  '-^"^y  ^^  either  case,  the  same  construction  and  effect  follow, 
^  ^  although  the  legacy  is  bequeathed  by  a  father  to  his  child,(e) 

or  by  a  husband  to  his  wife.(/)  And  as  a  debt  of  a  gross  sum  may  be 
satisfied  by  a  legacy  of  greater  amount,  so  may  an  annuity,  given  by 
bond,  be  satisfied  by  a  greater  annuity  bequeathed  by  the  obligor's 
will.(^) 

The  cases  which  establish  this  doctrine  of  satisfaction  constitute  a  rule, 
which,  when  it  was  introduced,  seems  to  have  been  grounded  on  a  maxim, 
that  a  man  ought  to  be  just,  before  he  is  bountiful.(A)  But  it  is  a  rule, 
which  many  judges  have  expressed  their  disapprobation  of;(a)  Lord  King 
saying,  <<he  did  not  see  any  great  reason,  why,  if  one  owed  100/.  to  A. 
by  bond,  and  should  afterwards  give  him  a  legacy  of  500/.,  this  legacy 
must  go  in  satisfaction  of  the  debt;  for  if  so,  the  whole  500/.  would  not 
be  givcfif  in  regard  100/.  of  it  would  he  paid  towards  a  just  debt,  which 
the  testator  could  not  help  paying,  and  therefore  the  whole  500/.  would 
not  be  given,  against  the  express  declaration  of  the  testator,  who  says  he 
gives  the  same.:'Vy)  It  is  nevertheless  a  rule,  which  is  universally  ac- 
knowledged to  be  law,  and  cannot  now,  as  a  general  rule,  be  overlurned.(ik) 
But  while  it  is  admitted  so  far  to  be  binding,  the  Courts  lean  very  much 
to  create  exceptions  out  of  it,  and  eagerly  lay  hold  of  any  minute  circum* 
stance,  which^  in  a  new  case,  may  authorise  them  to  do  bo.(/)    And,  ac- 

(a)  Minnel  v.  Sanrine,  Mot.  206  (  Stan-  636 ;  8  Atk.  301, 493 ;  3  Atk.  66 ;  3  Vm.  664. 

way  v.  Styles,  2  £q.  Caa.  Abr.  866;  Slan-  (e)  Willoughby  v.  Earl  of  RnUand,  Nelt. 

ning  ▼.  Style,  8.  C,  3  P.  W.  334.-3  Salk.  38  ;  Plume  v.  Plume,  7  Yes.  268.     See  also 

608,  2  P.  W.  616.  Tolfion  v.  CoUina,  4  Yea.  483. 

(*)  Cranmera  caBe,2  Salk.  608;  Cuthbert  (/)  Fowler  v.  Fowler,  3  P.  W.  363. 

▼.  Peacock, 2  Yern.  693, 1  Salk.  166;  Thomas  (g)  Graham  ▼.  Qraham,  1  Yea.  262. 

y.  Bennet,  2  P.  W.  341,  fourth  point ;  Fow-  (A)  1  Salk.  166 ;  1  P.  W.  410 ;  8  P.  W. 

ler  ▼.  Fowler,  3  P.  W.  353 ;  Robins  ▼.  Cope,  364. 

dted   1  Yea.  324.— 1  P.  W.  299.     See  also  (»)  1  Salk.  166 ;  2  Yern.  694 ;    2  P.  W. 

Oa/non  ▼.  Wood,  1  Dick.  331.  616 ;  3  P.  W.  364 ;  1  Yes.  620 ;  2  Yes.  686 ; 

(c)  Talbott  ▼.  Duke  of  Shrewabury,  Prec  8  Atk.  68 ;  8  Yes.  466,  629,  664. 

Ch.  894;  Reech  v.  Kennegal,  1  Yes.  123;  (j)  1  P.  W.  410. 

Gaynon  ▼.  Wood,  1  Dick.  331,  1  P.  W.  5th  {k)  1  P.  W.  410 ;  3  P.  W.  364 ;  2  Yes. 

•d.  409,  n.;    Davison  v.  Goddard,  Gilb.  Eq.  636  ;  2  Atk.  301 ;  3  AUl.  68  ;  3  Yea.  629. 

Rep.  66.— 1    Yes.  263,  2  Atk.  301,  493,  3  In  Cranmer's  case,  2  Salk.  608,  the  rule,  if  it 

Atk.  68,  3  Yes.  664.  waa  then  established,  appears  to  ha^e  been 

(cQ  Brown  v.  Dawson,  Prec.  Gh.  240,  2  wholly  disregarded  by  Lord  Haroonrt,  when. 

Yarn.  498;  Talbott  ▼.  Duke  of  Shrewsbury,  as  to  the  debt  contntcted  before  the  will,  he 

Prec.  Ch.  394;  Gibson  v.  Scudamore,  Mos.  reversed  thedecreeof  the  Master  of  the  Rolls. 

7;    Willoughby  ▼.  Earl  of  RuUand,  Nels.  (/)  2  Yes.  636;    2  Atk.  301;   3  Atk.  68» 

88.-3  P.  W.  864 ;   I    Yes.  263 ;    2  Yes.  97,  98 ;  3  Yea.  466,  629. 
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cordioglji  sereral  instances  occur,  wherein  the  legatee  has  been  decreed 
to  be  paid  both  the  lecacy  and  the  debt;(m)  as — ^in  Cuthbert  v.  Peacock^ 
where  the  testator,  indebted  *to  his  niece  F.  100/.  by  bond,  ,  « .^^  ^ 
by  will  g^re  her  300/.,  to  be  paid  in  eighteen  months  after  his  *-  •' 

decease,  and,  if  not  then  paid,  to  be  paid  with  interest  till  paid;  and  by 
the  will  he  gave  200/.  a-piece  to  her  sisters;  and  afterwards,  by  a  codicil, 
reduced  the  legacies  of  200/.  to  100/.  a*piece  to  his  other  nieces,  but  said 
nothing  as  to  his  niece  F.,  and  afterwards  borrowed  of  his  niece  F.  100/. 
more;  and  where  Lord  Cowper  decreed  the  300/.  legacy  to  be  paid,  over 
and  above  the  debt;  on  the  grounds,  that  there  were  assets,  and  that,  ac- 
cording to  the  parol  evidence  admitted,  F.  was  the  testator's  favourite 
niece,  and  that  he  did  not  intend  that  she  should  be  reduced  to  a  less  le- 
gacy, than  what  was  given  to  her  sisters:  (n)  in  Chancey's  case,  where  one 
being  indebted  for  wages  to  a  maid-servant,  who  had  lived  with  him  for 
a  considerable  time,  gave  her  a  bond  for  100/.,  and,  in  the  condition  of 
the  bond,  it  appeared  to  be  for  wages;  and  afterwards  he  by  his  will, 
among  other  things,  gave  a  legacy  of  500/.  to  this  maid-servant,  and  it 
was  mentioned  in  the  will  to  be  given  to  her,  for  her  long  and  faithful 
services;  and  in  which  case,  under  a  decree  by  Lord  Kinj^,  the  legatee 
had  both  her  debt  and  legacy;  his  Lordship  relying  principally  on  the 
circumstance  ^<  that  the  testator,  by  the  express  words  of  his  will,  had 
devised  <  that  all  his  debts  and  legacies  should  be  paid;'  and  this  100/. 
bond  being  then  a  debt,  and  the  500/.  being  a  legacy,  it  was  as  strong, 
as  if  he  had  directed  that  both  the  bond  and  legacy  should  bepaid:''(o) 
in  NichoUs  v.  Judson,  where  W.  L.,  to  reward  the  good  services  of  A. 
M.,  who  had  lived  with  him  a  great  number  of  years,  gave  her  a  bond 
in  1728,  for  payment  of  300/.  and  interest  on  a  day  fixed,  and  in  1731 
paid  her  100/.  part  of  the  300/.,  and  all  interest;  and,  in  which  case, 
W.  L.  in  1736  made  his  will,  and  thereby  gave  to  Mr.  M.  all  his  lands, 
&c.,  in  B.,  to  hold  for  200  years,  upon  trust  to  raise  and  pay  to  A.  M., 
within  two  *years  after  his  death,  200/. ;  and  also  devised  p  ^  .^^  -i 
other  lands  to  the  same  trustee  for  300  years,  upon  trust  to  l*  ^ 

pay  200/.  to  A.  M.,  within  one  year  after  his  death;  and  likewise  gave 
to  A.  M.,  plate,  linen,  and  other  legacies;  and  where  Foiiescue,  M.  R., 
decided,  that  the  two  legacies  of  200/.  were  not  a  satisfaction  of  the  bond; 
his  Honor  being  of  opinion,  that  the  case  was  taken  out  of  the  general 
rule  by  the  circumstances,  that  the  legacies  were  not  made  payable  at 
the  testator's  death,  but  at  a  future  time,  and,  being  charged  on  land, 
would  have  sunk  into  it,  if  the  legatee  had  died  before  the  time  of  pay- 
inent{p) 

In  Carr  v.  Eastabrooke,  Sir  R.  P.  Arden,  admitting  the  general  rule, 
that  <<  simpliciter,  a  legacy  to  a  creditor  of  equal  or  greater  amount  than 


(m)  Atkinflon  ▼.  Webb,  Prac  Ch,  286,  2  Wallace  ▼.  Pomfret,  1 1  Yes.  542.    See  aleo 

Vera.  478 ;  Gbodfellow  ▼.  Burchett,  2  Vera.  Rawlins  ▼.  Powel,  1  P.  W.  297  ;  Adod.  v, 

398 ;   Mathewe  ▼.  Madiew%  2  Yea.  635 ;  Powell,  S.  C,  10  Mod.  398 ;  Barret  t.  Beck- 

Biefaaidfloa  ▼.  Oreeae,  3  Atk.  65,  cited  11  ford,  1  Yea.  519. 

Yea.  547,  548 ;  Clark  v.  Sewell,  3  Atk.  96  ;        (n)  2  Yem.  593,  and  3rd  ed.  n.  (4),  1 

Hobba  V.  Taite^  1  Weat  Caa.  T.  Hardw.  582,  Salk.  155. 

dted   11   Yea.  648,  549;  Field  t.  Mostin,  2        (o)  1  P.  W.  408,  Chancy  ▼.  Wootton,8. 

Dick.  643 ;  Tolaon  ▼.  Collins,  4  Yea.  483,  a  C,  Sel.  Ca.  Ch.  44. 
eaae  of  a  legacy  by  a  frther  tohia  daughter;        (Jt)  2  Atk.  300. 
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the  debt  is  an  extinguishment^"  refused  to  carry  the  rule  farther,  and  to 
hold  a  legacy  to  be  an  extinguishment  of  a  negotiable  security.(7) 

A  case  is  thus  reported — ^  A.  made  his  two  brothers  executors,  and 
gave  a  legacy  of  100/.  to  B.,  the  daughter  of  one  of  them.  The  execu- 
tors settled  an  account^  and  divided  the  assets,  and  then  the  uncle  execu- 
tor by  his  will  gave  B.  200/.,  and  died.  And  on  a  bill  for  these  lega- 
cies, it  was  held  by  Sir  J.  Jekyll,  that  as  the  100/.  legacy  was  the  debt 
of  both  the  executors,  the  gift  of  200/.  by  the  dead  executor  could  not 
be  intended  to  discharge  it,  there  being  no  reason  to  suppose  that  he  de- 
signed to  make  satisfaction  for  the  debt  of  his  co-executor."(r) 

Many  authorities  shew,  that,  to  take  a  case  out  of  the  general  rule^ 
which  makes  a  legacy  greater  than,  or  equal  to,  a  debt  to  be  a  satisfaction 
of  it,  a  ground  that  may  be  relied  on  is, — that  the  thing  given  by  the  will 
is  of  a  nature  different  from  that  of  thedebt,(«)  as  where  the  subject  of 
the  gift  is  land ;(/)  that  the  legacy  is  given  upon  condition  ;(u)  that  it  is 
given  upon  a  contingency  ;(&)  that  it  is  made  due  not  at  the  testator's 
r  *464  1  ^^^^^'  but*at  a  future  day;(t<;)  that  it  is  charged  upon  land, 
^  ^  and  made  payable  at  a  future  day,  and  therefore  may  be  lost 

to  the  legatee,  if  he  dies  before  the  time  of  payment;(;r)  that  the  will 
directs,  that  all  the  testator's  debts  and  legacies  shall  be  paid;(y)  that  the 
testator's  disposal  of  his  estate  is  preceded  by  the  words,  <<  after  my  debts 
are  discharged,  I  give,"  &c.,  or,  <<  after  debts  and  legacies  are  paid,  I 
give,"  &c;(jr)  that  the  debt  was  upon  an  open  and  running  account  be- 
tween the  testator  and  legatee,  so  that  it  might  not  be  known  to  the  tes- 
tator, whether  he  did  owe  any  money  to  the  legatee,  or  not;^a)  and  that, 
in  the  case  of  an  annuity  given,  and  secured  by  a  bond,  in  the  testator's 
lifetime,  and  an  equal  annuity  given  by  his  will,  the  one  given  by  the 
will  is  not  so  advantageous  to  the  annuitant  as  the  other;  the  one  secured 
by  the  bond  being  payable  quarterly,  and  that  given  by  the  (will  half 
yearly,  the  former,  also,  free  from  all  deductions;  the  latter  being  paya- 
ble out  of  land,  and  therefore  liable  to  taxes.  (5) 

With  respect  to  the  admission  of  parol  evidence  to  take  a  case  out  of 
the  general  rule,  and  to  rebut  the  presumption  that  a  legacy  greater  than, 
or  equal  to,  a  debt  is  meant  to  be  given  in  satisfaction  of  it,  in  other 
words,  '^  to  shew  that  the  testator  designed  to  give  such  legacy,  exclusive 
of  the  debt,"  an  opinion  that  it  ought  not  to  be  admitted  appears  to  have 
been  expressed  by  Lord  Talbot,  (c)  and  Lord  Hardwicke,(^)  the  former 

(q)  3  Vei.  661.  (x)  Nicholls  ▼.  JadiOD,  8    Atk.  300 ; 

(r)  Oarrtt  v.  Otrrat,  2  Eq.  Cas.   Abr.  Richardion  ▼.   Greese,  3  Atk.  66. 

366.  (y)  Chanoey's  csm,  1  P.  W.  410,  cited 

(«)  8  Salk.  608 ;  I  Atk.  428 ;  Stanway  I  Dick.  332,  and  4  Madd.  331 ;  Field  t. 

▼.  Styiea,  2  Eq.  Cat.  Abr.  366 ;  Slanning  ▼.  Moatin,  2  Dick.  643 ;  Tolaon  ▼.  Collina»  4 

Style,  S.  C,  3  P.  W.  334.  Yea.  483. 

(0  2  Salk.  608 ;  2  P.  W.   616 ;  1   Atk.  (z)  Richardson  ▼.  Greeae,  3  Atk.  66,  d- 

428 ;  Goodfellow  t.  Burchett,  2  Vem.  298.  ted  1 1  Yea.  648. 

(tt)  2  Salk.  608.  (a)  RawUna  ▼.  Powel,  1  P.  W.  297, 299 ; 

(v)  Talbott  T.Bttke  of  Shrewabaiy,  Prec.  Anon.  ▼.  Powell,  S.  C,  10  Mod.  398. 

Ch.  394 ;  Tolaon  ▼.  ColUna,  4  Yea.  483.—  (&)  Atkinaon  t.  Webb,  Prae.  Ch.  236, 2 

2  Atk.  493 ;  3  Atk.  98.     See  alao  Cromp-  Yem.  478. 

ton  ▼.  Sale,  2  P.  W.  663,  1  Eq.  Caa.  Abr.  (c)  3  P.  W.  364. 

206.  Id)  8  AOl  68. 

(w)   Nicholla  ▼.  Judaon,  3    Atk.   301; 
Claik  T.  Sewell,  8  Atk.  98. 
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learned  judge  acknowledging,  indeed,  that  in  some  cases  such  evidence 
had  been  allowed.  It  has  before  been  seen,  that  Lord  Cowper  permitted 
it  to  be  used  in  Cuthbert  v.  Peacock ;(e)  and  this  authority  .  «.^.  . 
*appears  to  ogree  with  the  following  case  of  Wallace  v.  Pom-  *-  -I 

fret,  determined  by  Lord  Eldon,  and  which  decides,  that  even  where 
the  presumption  of  satisfaction,  under  the  eeneral  rule,  is  aided  by  some 
expression  in  the  will,  parol  evidence  may  be  admitted  to  rebut  that  pre- 
sumption. In  Wallace  v.  Pomfret,  R.  J.  M.  by  his  will,  after  giving 
to  G.  W.  500/.,  over  and  above  what  tlie  testator  might  owe  him  on  ba- 
lance of  any  account,  or  otherwise,  at  the  testator's  death,  proceeded  to 
give  the  following  legacies, — <<  And  to  my  servant  J.  S.,  if  in  my  ser- 
vice at  the  time  of  my  decease,  10/.,  over  and  above  all  such  monies  as 
I  shall  owe  him  for  wages,  or  otherwise.  And  I  give  to  my  housekeeper, 
M.  P.,  1000/."  The  bill  was  filed  by  the  executors  against  M.  P., 
praying  that  the  legacy  of  1000/.  might  be  declared  to  be  a  satisfaction  of 
the  sum  of  125/.  12^.  6d.  claimed  by  the  defendant,  as  wages  due  to  her 
from  the  testator.  In  this  case,  Lord  Eldon  admitted  parol  evidence  to 
repel  the  presumption,  upon  the  rule  o{  law,  that  the  legacy  greater  than 
the  debt  was  njeant  to  be  in  satisfaction  of  it,  although,  upon  the  whole 
will,  an  inference  arose,  that  satisfaction  was  intended,  but  which  in- 
ference was  not  strong  enough  to  require  a  decision  to  that  e£fect  The 
testator,  his  Lordship  said,  '<  imposes  a  condition  as  to  another  servant, 
of  being  in  his  service  at  his  death;  a  condition  not  imposed  as  to  the 
legacy  to  this  defendant.  To  that  other  servant  he  gives  10/.,  in  addi- 
tion to  all  such  monies  as  he  shall  owe  him  for  wages,  or  otherwise:  that 
legacy  connecting  itself,  not  only  with  the  debt  due  at  that  time,  but  with 
any  debt  the  testator  might  owe  at  his  decease  to  that  servant.  Then 
immediately  afterwards  comes  this  legacy  of  1000/.  to  the  defendant. 
As  to  two  persons,  standing  in  the  same  relation  to  him,  and  having  de- 
mands of  the  same  nature,  he  says  the  legacy  to  one  is  to  be  in  addition  to 
wages,  and  does  not  say  that  as  to  the  other.  The  presumption,  therefore, 
not  upon  the  rule  of  law,  but  upon  the  whole  will,  is,  that  this  legacy  is 
not  in  addition  to  wages;  the  testator  having  expressly  directed,  that  the 
other  shall  be  in  addition.  The  question  whether  the  evidence  is  admis- 
sible, or  not,  turns  upon  the  point  whether  the  inference  from  ^  1*4^^  1 
the  'express  direction,  that  the  other  legacy  shall  be  in  addi-  ^  J 

tion  to  wages,  is  strong  enough  to  require  a  decision,  that,  as  to  this  lega- 
cy, the  addition  to  wages  is,  upon  the  face  of  the  will,  necessarily  exclud- 
ed. If  it  is  not,  then,  upon  the  rule  as  to  satisfaction  of  portions,  &c., 
these  declarations  may  be  admitted.  If  admitted,  they  are  to  be  looked 
at  with  great  attention;  to  see,  whether  the  necessary  e£fect  is  to  beat 
down  the  fair  inference  from  the  written  context;  which  is  the  most  so- 
lemn declaration  he  can  make;  particularly,  as  the  parol  declaration  is 
not  cotemporary."  The  efifect  of  the  evidence,  which  Lord  Eldon  ad- 
mitted in  this  case,  was,  that  his  Lordship  decided,  the  legacy  was  not  a 
satisfaction  of  the  debt.  (/) 

A  description  of  debt,  to  which  also  the  doctrine  of  satisfaction  is  ap- 
plied, is  one  that  arises  from  a  contract  made  by  a  husband,  as  by  bond 
or  covenant,  to  make  a  provision  for  his  wife,  in  the  event  of  her  survi- 
ving him.  In  these  cases,  a  question  sometimes  arises,  whether  a  be- 
quest, or  other  cause,  from  which  the  wife  becomes  entitled  to  a  sum  of 

(e)  %  Vera.  693, 1  Salk.  165.  (/)  11  Ves.  642. 
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money,  or  other  property,  out  of  her  husband's  estate,  is  to  be  construed 
to  be  a  satisfaction  or  performance  of  the  contract  entered  into  by  him;(^) 
and  on  which  question  depends  the  title  of  the  wife  to  take  under  the 
contract  only,  or  a  double  provision,  both  the  one  under  the  contract, 
and  also  the  farther  provision  claimed  by  her  out  of  her  husband's  es* 
tate. 

A  satisfaction  or  performance  of  the  contract  has  been  held  to  take 
place,  amongst  other  instances,(A) — in  Blandy  v.  Widmore,  where,  upon 
the  marriage  of  A.  with  B.,  there  were  articles  reciting  that,  in  conside- 
ration of  the  marriage  and  of  the  portion,  it  was  agreed  that  if  B.  the 
wife  should  survive  A.,  her  intended  husband,  A.  should  leave  B.  620t. 
r  •4fi7  1  *"^  accordingly  A.  covenanted  'with  trustees  that  his  exe- 
*-  J  cutors,  within  three  months  after  his  decease,  should  pay  B. 

620/.  if  she  should  survive  him;  and  in  which  case  A.  died  intestate, 
and  without  issue;  and  thereupon  B.  became,  by  the  Statute  of  Distri- 
bution, entitled  to  a  moiety  of  her  husband's  personal  estate,  and  where 
Lord  Cowper  decided,  that  such  moiety,  which  was  much  more  than 
620/.,  *<  shall  be  accounted  as  in  satisfaction  of,  and  to  include  in  it,  her 
demand  by  virtue  of  the  covenant,  so  that  she  shall  not  come  in  first  as  a 
creditor  for  the  620/.,  and  then  for  a  moiety  of  the  surplus :"(t)  In  Lee 
V.  D'Aranda  and  Cox,  where,  in  a  deed  previous  to  the  marriage  of  M. 
with  her  first  husband  L.,  in  consideration  of  the  marriage,  and  oithe  mar- 
riage portion  of  M .,  L.  covenanted  that  he  would  in  his  life-time,  either 
by  his  will  or  by  some  sufficient  assurance  in  the  law,  grant  to  M.  1000/L, 
to  be  paid  to  the  said  M.  after  the  decease  of  L.  in  case  she  should  sur- 
vive him;  and  in  case  L.  should  not  by  will,  or  otherwise,  in  his  life- 
time assure  to  M.  the  said  1000/.,  that  then  the  executors  or  administra- 
tors of  L.  should,  within  the  space  of  six  months  next  after  the  decease 
of  L.,  pay  to  M.  the  sum  of  1000/. ;  and  in  which  case  L.  died,  without 
making  any  will,  or,  pursuant  to  the  covenant,  any  deed; and  where  Lord 
Hardwicke  decreed,  that  M.  ^^is  not  entitled  to  the  said  1000/.  by  virtue 
of  the  said  marriage  articles,  as  a  debt  out  of  the  intestate's  estate,  and 
also  to  a  distributory  share  of  her  husband's  personal  estate,  in  case  it 
shall  amount  to,  or  be  more  than,  the  sum  of  1000/."(y)  in  Wathen  v. 
Smith,  where  J.  W.  in  his  marriage  settlement  covenanted,  that  in  case 
E.  S.,  his  intended  wife,  should  survive  him,  his  heirs,  &c.,  should,  witfa«- 
in  six  calendar  months  next  after  his  decease,  pay  or  cause  to  be  paid  to 
the  said  E.  S.,  her  executors,  &c.,  the  sum  ot  1000/.  steriing,  to  and  for 
her  and  their  own  use  and  benefit;  and  where  J.  W.  by  his  will,  in  ad- 
dition to  several  other  bequests  to  his  wife,  bequeathed  as  follows: — « I 
also  give  and  bequeath  unto  my  said  dear  wife  E.  W.  the  sum  of  1000/. 
of  lawful  money  of  Great  Britain,  to  be  paid  to  her  within  three  calen* 
r  »468  1  ^^^  nionths  next  after  my  ^decease,  for  her  own  use  and 
L  J  benefit;"  and  in  which  case  Sir  J.  Leach  decided,  that  the 

legacy  was  a  satisfaction  or  performance  of  the  covenant(A) 

Q*)  On  this  subject,  see,  besides  the  au-        (A)  Coras  ▼.  Fanner,  2   Eq.   Cas.  Abr. 

thcmties  aAer  referred  to,  Davila  v.  Davila,  34 ;  Garthshore  v.  Chalie,  10  Vea.  1 ;  Gold- 

2  Vem.   724,  cited  10  Ves.  18;  Oiiyer  ▼.  amid  y.  Goldsmid,  1  Swanit  211,1    Wib. 

Brighouse,  or  Brickland,  cited  1  Ves.  1, 3  Atk.  140. 

420;    Kirkman  ▼.  Kirkman,  2  Bro.  C.  C.         (t)  1  P.  W.  324,  2  Vem.  709. 
95  ;  also  Barret  Y.  Beckford,  1  Ves.  619 ;  and        0)  ^  ^^  ^^^t  >nd  ed.  Sand.   422,  a. 

Jeacock  ▼.  Falconer,  1  Bro.  C.  C.  295, 1  (I)  1  Ves.  1. 
Cox,  87.  {kj  4  Madd.  325. 
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A  satisiaction  or  performance  of  the  husband's  contract  has  been  held 
not  to  take  place,  amongst  other  instances^ (/) — in  Haynes  v.  Mico,  where, 
upon  the  marriage  of  J.  and  S.  M.,  the  husband  gave  a  bond  to  trustees, 
to  lesTe  to  the  wife  SOOL  payable  in  a  month  after  his  decease,  in  <^se 
she  should  survire  him;  and  where  the  husband  by  his  wUl  gave  to  his 
wife  500/.,  payable  within  six  months  after  his  decease;  and  in  which 
case  Lord  Thurlow  decreed,  that  the  legacy  of  500/.  was  not  a  satis&c- 
tion  of  the  300/.  secured  by  the  bond:(97i)  in  Forsyth  v.  Grant,  where 
W.  G.,  by  a  bond  made  previous  to  his  marriage  with  G.  L.,  became 
bound  in  the  sum  of  4000/.,  with  a  condition  reciting  that  the  saifl  W. 
6.  bad  agreed  to  leave  to  the  said  G.  L.,  or  the  child  or  children  of  the 
marriage,  the  sum  of  3000/.,  and  which  condition  of  the  bond  was,  that 
if  the  heirs,  &c,  of  W.  L.  should,  within  three  months  after  his  decease, 
pay  to  the  trustees  the  sum  of  2000/.,  in  trust  that  the  trustees  should 
place  out  the  same  at  interest,  and,  in  case  there  should  be  any  chil* 
dren,  should  then  pay  the  interest  in  manner  therein  mentioned,  or,  if 
there  should  be  no  child  or  children  living  at  the  death  of  the  said  W. 
G.,  in  trust,  as  to  the  said  principal  sum  of  SOOO/.  for  the  sole  use 
and  benefit  of  the  said  G.  L.,  then  the  bond  to  be  void,  and,  in  which 
case  of  Forsjrth  v.  Grant  there  was  no  issue  of  the  marriage,  and  W.  G« 
by  his  will  gave  to  trustees  all  the  estate,  real  and  personal,  he  was  then^ 
or  mi^t  happen  to  die,  possessed  of,  in  trust  to  pay  to  his  beloved  wife, 
6.  G.,  the  annual  rent  or  yearly  profits  of  all  his  said  estate,  real  and 
personal,  yearly  and  every  year,  by  equal  portions,  and,  after  her  decease, 
to  divide  the  estate  among  the  plaintifib;  and  where  Lord  Thurlow  de* 
cided,  that  the  wife  should  take  both  the  sum  secured  by  the  bond,  and 
her  liife  estate  under  d^e  will.(n) 


•CHAPTER  XXXVI.  [    *4«9    ] 

OF  AN  EXTINGUISHMENT,  OR  RELEASE,  OF  A  DEBT  BY  A  TESTA- 

MENTARY  ACT.(a) 

A  TSSTAMSNTA&r  act,  as  a  declaration  or  clause  contained  in  a  will, 
cannot  at  law  operate  as  a  release  of  a  debt  owing  to  the  testator ;rd)  bul^ 
in  a  Court  of  Equity,  it  may  have  the  efiect  of  extinguishing  the  aebt(c) 
And,  even  in  equity,  a  testamentary  act  is  not  permitted  to  operate  as  an 
extiDguishment,  as  against  the  creditors  of  the  testator.(£/) 

(0  Peny  ▼.  Peny,  3  Vem.  506 ;  East-  of  a  debt  owing  to  a  testator,  aee,  besides  the 

woodT.   Vinke,  8  P.  W,  614;  Devese  t.  aathorities  after  referred  to,  Eden  ▼.  Smyth, 

Pontety  1  C0X9  188;  Riehaidson  ▼.  Elphin-  5  Yes.  341 ;   Aston  ▼.  Pye,  ib.  360,  n.»  and 

atones  S  Yes.  jnn.  463 ;  Condi  ▼.  Stratton,  «lso  stated  ib.  364 ;   Reeves  ▼.  Biynwr,  6 

4  Yes.  391 ;  Adams  ▼.  Lavender,  M'GleL  Yes.  616. 

db  Y.  41.  (6)  1  Yentr.  39;  1  Salk.  304;  1  P.  W. 

(«)  1  Bro.  C.  G.  129.  86 ;  2  P.  W.  332 ;  3  Atk.  681 ;  1  Yes.  60. 

in)  SBro.  C.  C.  242 ;  Forngbt  ▼.  Orant;  (c)  3Atk.681;  1  Yes.  60;  1P.W.86. 

S.  C,  1  Yea.  jun.  298.  (<0  S  P-  W.  332 ;  3  Atk.  681 ;  1  Yci.  60. 

(a)  On  a  release,  or  an  eztiDauishment 
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A  mere  bequest  of  a  legacy  will  not  extinguish  a  debt  owing  by  the 
legatee  to  the  testator;  and  if  the  legacy  is  greater  than  the  debt,  the 
executor  may  deduct  the  latter  from  it;  and  if  it  is  less,  he  may  retain 
the  legacy  in  part  discharge  of  the  debt(e)  And  when  a  clause  in  a  will 
fails  to  operate  as  an  extinguishment  of  a  debt,  and  is  merely  a  bequest 
of  a  legacy;  in  this  case,  if  the  legatee  dies  in  the  life-time  of  the  testa- 
tor, a  Court  of  Equity  holds  that  the  legacy  is  lapsed,  and  that  the  debt 
still  subsists,  aud  may  be  claimed  against  the  estate  of  the  debtor.(y) 

A  clause  in  a  will  was  construed  to  extinguish  a  debt  in  the  following 
case  of  Sibthorp  ▼.  Moxom.  A  person  by  her  will  gave  10/.  a-piece  to 
r  *ii7n  1  ^^^  legatees  for  mourning,  and  afterwards  *said,  <<  I  likewise 
I-  -I  forgive  my  son-in-law  R.  C.  a  debt  of  500/.  due  to  me  upon 

bond,  and  ail  interest  that  shall  be  due  for  the  same  at  my  decease,  and 
desire  my  executor  to  deliver  up  the  bond  to  be  cancelled ;'' and  she 
made  her  son  J.  P.  sole  executor.  R.  C.  having  died  intestate  in  the 
life-time  of  the  testatrix,  a  question  was  made,  whether  the  clause  was 
of  a  legatory  nature,  or  to  operate  by  way  of  extinguishment  Lord 
Hardwicke  was  of  opinion,  that  it  was  an  extinguishment  of  the  debt^ 
and  should  enure  to  the  benefit  of  the  representative  of  the  person  whose 
debt  it  was;  and  his  Lordship  decreed  the  bond  to  be  delivered  up  to  the 
administratrix  of  R.  C.  to  be  cancelled.  (^) 

A  testamentary  clause,  which  bequeathed  a  legacy  to  a  debtor  of  the 
testator,  was,  in  Wilmot  v.  Woodhouse,  held  not  to  amount  to  an  ex- 
tinguishment of  the  debt.    In  this  case,  the  will  of  Admiral  B.  contained 
the  following  bequest:  As  I  have  paid  and  advanced  considerable  sums 
of  money  for  my  son  J.  B.,  and  my  daughter  Lady  W.,  I  direct  that 
my  trustees  and  executors  shall  pay,  within  twelve  months  after  my 
death,  the  sum  of  2000/.  to  my  said  daughter  Lady  W.    Lady  W.  was 
the  widow  of  the  testator's  son  J.  B.,  and  the  testator  had  lent  to  her 
800/.,  on  the  security  of  her  bond.     She  survived  the  testator,  and  mar- 
ried the  plaintiff,  and  he  on  her  death  procured  letters  of  administration 
to  her.     The  defendant  was  the  executor  of  Admiral  B.,  and,  on  being 
applied  to  by  the  plaintiff  for  his  late  wife's  legacy,  insisted  on  deduct- 
ing from  it  the  800/.  due  on  bond.    This  raised  the  question,  whether 
the  bequest  amounted  in  equity  to  a  release  of  the  bond.     And  Lord 
Loughborough  decided  that  it  did  not.     <<  A  gift  of  a  legacy/'  his  Lord- 
ship said,  <<  may  certainly  be  so  framed,  as  to  be  a  release  of  a  demand, 
but  it  must  be  clear.    But  this  case  can  be  raised  no  higher  than  an  ab- 
sence of  intention;  and  a  mere  absence  of  intention  can  never  be  con- 
strued into  a  release.    My  opinion  therefore  is,  that  the  defendant  has  a 
right  to  have  the  amount  of  the  bond  deducted."(A) 
r    *47l    1      ^^  Elliot  V.  Davenport,(t)  Toplis  v.  Baker,(y)  Maitland 
I-  -'v.  *  Adair,  (A;)  and  Izon  v.  Butler,(/)  a  testamentary  clause, 

that  gave  a  legacy  to  a  debtor  of  the  testator,  was  construed  not  to 
operate  as  an  extinguishment  of  the  debt,  but  to  be  merely  a  bequest  of 

(e)  Jeflb  ▼.  Wood,  2  P.  W.  128 ;  Rank-  (g)  3  Atk.  580 ;  Sibthorp  ▼.  Moxtoo,  S. 
ing  ▼.  Bamtrd,  6  Mtdd.  3S.    See  Gould  t.    C,  1  Yes.  49,  cited  8  Cox,  121. 

Aduna,  1  Vem.  &  Scriv.  258.  (A)  4  Bro.  C.  C.  227. 

(/)  Elliot  ▼.  Davenport,  1  P.  W.  88,  2  (t)  1  P.  W.  83,  2  Vem.  521. 

Vern.  621 ;  Toplia  ▼.  Baker,  1  Cox,  118,  1  (J)  1  Cox,  118 ;  1  P.  W.  5th  ed.  8«,  a. 

P.  W.  5th  ed.  86,  n.;  BiaiUand  v.  Adair,  8  Ck)  3  Yes.  231. 

Yea.  281 ;  Izon  t.  BuUer,  2  Prioe^  34.  (/)  2  Prioe^  84. 
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a  legacy;  and,  the  legatee  havine  died  in  the  testator's  life-time,  the 
Court  held  that  the  legacy  was  lapsed;  and  the  consequence  seems  to 
have  been,  that  the  debt  subsisted,  and  was  payable  out  of  the  legatee's, 
or  debtor's,  estate.  In  Maitland  v.  Adair,  the  will  of  J.  A.  contained 
the  following  words: — "I  devise  to  my  brother,  the  Rev.  Mr.  A., 
2000/.  I  also  return  him  his  bond  for  400/.,  with  interest  due  thereon, 
which  he  owes  me."  It  appeared  by  the  Master's  report,  that  the  bond 
mentioned  in  the  will  was  a  joint  bond,  in  the  Scotch  form,  by  the  testa- 
tor's brother  and  his  son  T.  A.  And  on  the  question,  whether  the  dis 
position  of  the  bond  by  the  will  amounted  to  a  release,  or  was  only  a 
legacy,  and  therefore  lapsed  by  the  death  of  the  testator's  brother  in  his 
life-time,  the  bond  remaining  in  force  against  T.  A.  the  co-obligor  and 
executor  of  his  father.  Lord  Loughborough  held,  that  the  words  in  the 
will  amounted  to  a  legacy  only,  which  was  lapsed;  his  Lordship  saying, 
«  There  is  not  the  least  doubt  as  to  the  bond.  It  is  distinctly  a  legacy 
to  the  brother.  There  is  no  foundation  therefore  for  T.  A.  to  have  the 
bond  delivered  up."(m)  In  Izon  v.  Butler,  a  bill  was  filed  by  L,  who 
had  been  the  partner  in  trade,  and  T.  W.,  who  was  the  son  and  executor, 
of  T.  W.,  against  the -executors  of  C.  A.,  to  compel  them  to  give  up  to 
be  cancelled  a  joint  bond,  which  had  been  entered  into  by  the  partners, 
L  and  W.,  to  C.  A.  In  1777,  500/.  was  borrowed  of  C.  A.,  for  which 
L  and  T.  W.  (the  father  of  the  plaintiff  T.  W.)  gave  to  her  their  joint 
bond.  In  1805,  C.  A.  made  her  will,  which  contained  the  following 
clause: — <<  I  remit  and  forgive  to  Mr.  T.  W.,  the  elder,  the  sum  of 
500/.,  which  he  stands  indebted  to  me  on  his  bond,  and  I  direct  said 
bond  to  be  delivered  up  to  him  and  cancelled."  The  testatrix  died  in 
1810;  T.  W.  the  elder  died  in  1807.  The  interest  on  the  bond  had 
been  duly  paid  by  I.  and  W.  (the  obligors)  durins  W.'s  life,  and  by  L 
*ever  since  his  death,  to  C.  A.,  the  testatrix,  until  her  de-  ^  « .-^  ^ 
cease.     The  Court  held,  that  the  clause  in  the  will  amounted  ^  •' 

to  a  legacy;  and  decided,  that  <<  the  bequest  to  W.  was  [a]  personal  le- 

Ecy,  intended  for  his  benefit  only,  and  that  it  must  follow  the  nature  of 
jacies  in  general;  and,  consequently,  that  the  party  demanding  the 
bond  to  be  delivered  up  is  not  entitled  to  the  prayer  of  the  bill,  the 
legacy  having  lapsed  by  the  death  of  W.  in  the  life-time  of  the  testa- 
trix."(n) 

In  The  Attorney  General  v.  Holbrook,  the  will  of  T.  H.,  made  in 
1810,  contained  the  following  clause: — "  And,  moreover,  I  hereby  for- 
eive  the  bond  debt,  both  principal  and  interest,  due  to  me,  and  entered 
into  by  J.  W.  and  my  brother  J.  H.,  with  and  for  him,  for  the  said  J. 
W.'s  paying  to  me  the  principal  sum  of  4000/.,  and  interest  at  4/.  per 
cent,  and  do  order  the  said  bond  at  my  decease  to  be  delivered  up  and 
cancelled."  The  testator  died  in  August,  1811.  By  the  bond  referred 
to  in  the  will,  J.  W.  and  J.  H.,  as  surety  for  J.  W.,  became  jointly  and 
severally  bound  to  the  testator  in  8000/.,  with  a  condition  for  the  pay* 
ment  by  J.  W.  and  J.  H.,  or  either  of  them,  their  or  either  of  their  exe- 
eators  or  administrators,  to  T.  H.,  his  executors,  administrators,  or  as- 
iigns,  of  4000/.  on  the  1st  of  January,  1794,  with  interest  at  four  per 
cent  The  interest  was  paid  by  J.  W.  to  T.  H.,  the  testator,  in  his 
life-time,  to  the  time  of  the  death  of  J.  W.,  which  happened  in  180r, 

(«)  3  Vfls.  231»  citod  S  Prieo,  43,  (n)  S  Prioa,  84. 
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and  from  that  time  by  his  executors  to  the  1st  of  Januarj,  1811.  Oo 
this  case  it  was  decided,  that  the  clause  in  the  will  amounted  to  a  leeacy 
to  J.  H.,  and  therefore  that  such  legacy  was  liable  to  the  payment  of  the 
legacy  duty,  payable  by  a  person  standing  in  the  relation  oi  a  brother  to 
the  te8tator.(o) 


[   MTS    ]  •CHAPTER  XXXVII. 

OF  AN  EXECUTOR'S  ALIENATION  OF  ASSETa 

Sect.  I.  Of  the  General  Power  of  an  Executor  before  Probate. 

II.  Of  an  Executor's  Power,  at  Law  and  in  Equity,  over 

Assets. 

III.  Of  taking  ^Assets  in  Execution  for  the  Private  Debt  of 

the  Executor. 

IV.  Of  following  Assets;  and  of  the  Interference  of  Equity 

against  an  Executor's  disposal  of  them. 


SECTION  L 


or  TH8  eSNBBAI.  POWXB  OF  AN  BXSCUTOR  BSFORS  PROBATB. 

With  some  exceptions,  and,  in  particular,  relative  to  an  action  or 
8uit,(a)  it  may  be  stated,  that  an  executor  derives  his  power  from  the 
will  itself,  and  not  from  the  probate  of  it{b)  Before  probate  he  is  called, 
and  is,  executor;(c)  and,  by  the  death  of  the  testator,  the  property  of  his 
goods  is  cast  upon  and  vested  in  the  executor.(d)  Before  probate  he 
may  take  possession  of  the  testator *s  chattels  personal,(e)  or  his  terms  of, 
r  •474  1  ^^  'leaseholds  for,  years;f/)  and  may  receive  debts  due  to 
>-  -'  the  testator,  and  give  a  sufficient  receipt  for  them.(j'}    Be- 

(o)  3  Y.  &  J«nr.  114.  (e)  Plowd.  S80 ;  11  Mod.  89. 

(a)  Plowd.  278  a.,  280 ;  6  Co.  28  t.;  9  (d)  Plowd.  280,  281 ;  1  Stlk.  802»  807  ; 

Co.  38  9ui  Co.  Litt  292  b.;  1  Rol.  Abr.  917,  1  Bum.  and  E.  480  ;  8  Bam.  and  C.  835; 

A.  2;  1  Fraan.  620;  11  Mod.  89,  41;  1  Adamav.  ChoTeittl,  Cro.  Jac  113;  WooOef 

8alk.801,802,808,807;  iBom.  &E.480;  ▼.  Clark,  6  Bam.  and  Aid.  744»  1  DowLaod 

8  P.  W.  351 ;  1  Atk.  461 ;  2  Atk.  285, 286;  Ryl.  409. 

Wentw.  Off   Ex.   ch.  iii.;   Humphreys  ▼.  (e)  1  Balk.  301 ;  Wentw.  Ofil  Ex.  ch.  iii. 

Ingledon,  1  P.  W.  752 ;  Comber*!  case,  ib.  See  also  2  Ball  and  B.  492. 

766 ;  Duneombe  ▼.  Walter,  1  Freem.  589.  (/)  Anon.  3  Dyer,  867  a.,  Ca.  89  ;  The 

(&)  9  Co.  38 a.|  1  Salk. 302 ;  Com.  151;  King  ▼.  The  Inhabitants  of  8lona»  6  Dvb. 

1  Freem.  520 ;  1  Dora,  and  E.  480 ;  3  Bam.  and  E.  295. 

and  Aid.  365;    5  Bam.  and  Aid.  746;  1  (j^)  9  Co.  88  a.;  11  Mod.  41 ;  1  Salk. 

Atk.  461 ;  1  Crompt  and  Jenr.  369 ;  Wentw.  801,  306 ;  1  Atk.  461 ;  2  Atk.  285 ;  Stokea 

Off.  Ex.  ch.  iii.    See  also  4  Bing.  704,  and  ▼.  Porter,  Mo.  14. 
Paiten  ▼.  Baaedent  1  Mod.  213. 
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fere  probate  also  he  may  pay  debt8;(A)  and  assent  tOf{i)  or,  it  is  pre* 
smneid,  pay  legacies;  dispose  of  the  testator's  personal  estatey(j)  as 
leaseholds  for  year8;(^)  and  exercise  many  other  parts  of  his  duty.(/) 

In  Allen  v.  Dundas,  where  a  debtor  to  a  person,  who  died  intestate, 
paid  his  debt  to  one,  who  had  obtained  probate  of  a  forged  will,  and 
which  will  and  probate  were  afterwards  annulled  by  the  Prerogative 
Court  of  Canterbury,  it  was  decided,  that  the  administrator  of  the  in- 
testate could  not  support  an  action  to  compel  the  debtor  to  pay  his  money 
a  second  time;  a  decision  which  the  Court  grounded  on  the  circum- 
stances, that  the  probate  was  the  judicial  act  of  a  Court  haying  competent 
jurisdiction,  and  that,  therefore,  the  money  was  paid  to  a  person,  who 
had  at  the  time  a  legal  authority  to  receive  it  (m)  And  in  a  late  case,  in 
which,  on  the  discovery  of  a  second  will,  the  probate  of  an  earlier  will 
was  revoked,  and  a  probate  of  the  second  will  obtained,  it  seems  to  be 
admitted,  that  a  creditor  would  be  protected,  who  had,  while  the  first 
probate  was  unrepealed,  paid  a  debt  to  him,  by  whom  that  probate  was 
irregularly  obtained,  (n)  Although  an  executor  may  before  probate  sell 
his  testator's  personal  property,  yet  to  prove,  in  a' Court  of  Law,  the 
executor's  title  to  sell,  it  is  not  sufficient  to  o£fer  the  will  in  evidence,  but 
it  is  necessary  to  produce  the  probate  of  it{o) 


•SECTION  IL  [     *475     ] 

OF  AN  EXECUTOB'S  POWER,  AT  LAW  AND  IN  EQUITY,  OVER  ASSETS. 

Immediately  on  the  death  of  the  testator,(j9)  and  consequently  be- 
fore the  will  is  proved, (9}  the  executor  is,  for  the  purpose  of  enabling 
him  to  execute  his  trust,(r)  as  to  pay  the  testator's  debts,(^)  empowered 
by  his  office  to  dispose  of  the  testator's  personal  estate, (/)  as  by  sale,(t/) 
and,  in  a  great  variety  of  cases,  by  mortgage,(w)  or  pledge. (t^;)  And  if 
more  than  one  executor  is  appointed,  each  is,  independently  of  the  rest, 

(k)  Wolfe  V.  Hejdon,  Hait  81 ;  Wang-  (n)  WooHey  ▼.  Clark,  5  Barn,  and  Aid. 

fold  ▼.  Wangford,  1 1  Mod.  41— Wentw.  Ofil  746. 

Ex.  ch.  iii.,  14th  ed.  p.  81.  (0)  Pinney  ▼.  Pinnej,  8  Bam.  and  G.  885. 

(«)  1  9alk.  301 ;  Wentw.  Off.  ELcLiii.,  (p)  4  Barn.  &  E.  644;  6  Bam.  dt  Aid. 

14th  ed.  p.  83;  Anon.  2  Freem.  28.  746. 

(i)  Plowd.  280 ;  1  Salk.  801  <  1  P.  W.  (q)  Mead  v.  Lord  Orrery,  8  Atk.  289. 

768;  a  Atk.  239;    Pinney  ▼.  Finney,  8  ,    (r)  4Dum.  &E.  644;  17  Yes.  154. 

Bam.  and  C.  835.    See  alM  2  Ball  and  B.  (t)  4  Dam.  &  E.  644  ;  2  P.   W.  148, 

492.  149. 

(ib)  I  Atk.  461 ;  8  Atk.  289.  (0  ^  ^a^.  ds  E.  644. 

(Q  5  Co.  28  a.;  1  Salk.  801,  802,  307.  (u)  2  P.  W.  148,  149;  Bam.  Ch.  Rep. 

GeMimlly  on  acts  that  may  be  done  before  81 ;  I  We«t  Caa.  T.  Hardw.  497 ;  1  Atk. 

probate,  aee  Wentw.  OfL  Ex.  ch.  iii.,  and  11  463 ;  17  Yea.  154. 

Vm.  Abr.  202—205.  (v)  Humble  ▼.  Bill,  2  Yem.  444 «  Sav- 

(m)  8  Dnm.  and  E.  125,  which  overrulea  age  ▼.  Humble,  8.  C,  8  Bro.  P.  C.  ed  Toml. 
Greves  v.  Weigham,  I  Rol.  Abr.  919,  and  5;  Mead  ▼.  Lord  Orrery,  8  Atk.  285,  240; 
AnoD.  Com.  150.  ^  The  case  in  Com.  seems  Scott  ▼.  Tyler,  2  Dick.  725  ;  Bonney  v.  Rid- 
to  he  grounded  on  a  ftJse  principle,  namely,  gard,  1  Cox,  145,  148 ;  Watkins  ▼.  Cheek, 
that  the  probate  of  a  will  gives  no  aathority  2  Sim.  &,  St.  205.  See  Andrew  ▼.  Wrigley, 
to  tfao  eudCuUn/*  By  Grose,  J.,  8  Dum.  and  4  Bro.  C.  C.  125, 188. 
E.  182.  (w)  2  Dick.  725;  17  Yea.  154,  169;  4 

Madd.  857. 

2e2 
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inyested  with  the  like  poweri  and  in  consequenee  may  exercise  it  by 
himself  alonei  and  without  the  concurrence  of  any  other  executor  of  tiM 
wilL(a?) 

r  '476  1  ^^^  ^'^  ^^  assets  by  an  executor,  the  purchaser  is,  gene* 
I-  -I  rally  *speaking,  absolved  from  all  inquiry  with  respect  to 

debts  or  legacies^(y)  and  may  presume  the  sale  is  made  for  the  payment 
of  debts,  or  other  purpose,  for  which  the  law  gives  an  executor  the 
power  of  sale;(jr)  and,  also,  in  general  cases,  the  like  presumption  may 
be  made,  where  the  alienation  is  by  mortgage,(a)  or  deposit,  (&}  or 
pledge,  (c)  With  reference  to  a  mortgage,  Sir  K.  P.  Arden  has  said, 
« Mortgaging  is  not  the  natural  way  of  paying  debts,  though  in  some 
cases  it  may  he  the  most  proper  way;  but  it  would  lead  to  an  inquiry  as 
to  the  circumstance  of  die  testator's  estate. "(cf)  On  a  sale,  or  other 
alienation,  that  may  be  presumed  to  be  made  in  performance  of  theexeci^H 
tor's  duty,  the  purchaser,  or  alienee,  is  not  bound  to  see  to  the  executor's 
application  of  the  money ;(«)  except,  possibly,  in  some  instances  of  a 
particular  trust  created  of  the  personal  estate.  (/) 

An  executor's  power  to  alien  assets  extends  to  an  equitable  as  well  as 
r  *477  1  ^  ^  legsi  estate;(f )  and  it  is  of  no  consequence,  *with  re- 
■-  ^  ference  to  this  power,  whether  the  testator's  personal  estate 

is  bequeathed  upon  a  trust,  or  not  (A) 

In  Hall  V.  Hallet,  a  purchase  of  assets  by  an  administrator  was  set 


(x)  AnoD.  1  Dyer,  28  b.,  Ca.  146;  Pan-  adminiitrator  tnd  an  ezecntor.     An 
nel  V.  Fenn,  Cro.  Eliz,  347;  Kelsock,  or  ictrator  derifei  hu  tide  wholly  from  the 
Kelsick,  ▼.  Nicholion,  ib.  478,  496,  %  Rol.  Ecdesiaakieal  Court.    He  baa  none  until  the 
Abr.  46 ;  Bacon  ▼.  Bell,  Toth.  87 ;  Farr  ▼.  letten  of  adminif  tration  are  granted,  and  the 
Newman,  4  Dam.  dc  £.  682 ;  Hadaon  ▼.  property  of  the  deoeaaed  Teata  in  him  only 
Hudson,  1  Atk.  460 ;  Jacomb  ▼.  Harwood,  from  Uie  time  of  the  grant.    An  executor,  on 
i  Ves.  267,  268 ;  8cott  ▼.  Tyler,  2  Dick,  the  other  hand,  derives  his  title  from  the  will 
712,  726,  cited  14  Vee.  860 ;   M*Leod  ▼.  itaet^  and  the  property  veats  in  him  from  the 
Drummond,  14  Yea.  864,  866.     On  a  limi-  moment  of  the  teetator's  death."    6  Ban. 
lar  power  in  the  caee  of  adminietratoia,  eee  &  Aid.  746.    Generally  on  similaiitiea  and 
Hudson  Y.  Hudaon,  1  Atk.  460, 1  Weat  Gas.  distinctions  between  executor  and  adminia- 
T.  Hardw.  166,  and  Jacomb  ▼.  Harwood,  2  trator,  aee  Wentw.   Off.  Ex.  ch.  zxi.,  and 
Yes.  267,  268,  and  WiUand,  or  WiUan,  v.  Wankford  ▼.  Wankford,  1  Salk.  299. 
Fenn,  there  cited,  and,  in  1  Weat  Gas.  T.  (y)  2  Kenyon,  pu  2,  p.  68 ;  4  Madd.  367; 
Hardw.   169  n.,  stated  from  Mr.  Sergeant  2  Sim.  &  St.  206;   Watta,  or  MuttSy  ▼. 
Hill's  Yiner.    See  klso  Shepp.  Touchst  484,  Kancie,  Toth.  77,  161. 
486.    Sir  W.  Blackstone,  speaking  of  the  (x)  3  Atk.  240 ;    17  Yes.   164^  169 ;  4 
office  and  duty  of  executor's  and  administra-  Maidd.  367 ;  2  Sim.  &  St  206. 
tors,  says, — **  These  in  general  are  Teiy  much  (a)  3  Atk.  240;  1  Gox,  148 ;  2  Sim.  dt 
the  same  in  both  executora  and  administra-  St  206. 
tore ;   excepting,  first,  that  the  executor  is  (b)  17  Yes.  169. 
bound  to  perform  a  will,  which  an  adminia-  (e)  4  Madd.  367. 
trator  is  not,  unless  where  a  testament  is  an-  Id)  ^  Bro.  G.  G.  138. 
nexed  to  his  administration,  and  then  he  dif-  (e)  1  Gox,  147,  148 ;  2  Dick.  726 ;  17 
fers  still  less  from  an  executor ;  and,  secondly,  Yes.  164 ;  2  Sim.  &  St.  206 ;    Watts,  or 
that  an  executor  may  do  many  acts  before  he  Mutts,  ▼.  Kancie,  Toth.  77,  161. 
proTea  the  will,  but  an  administrator  may  do  (/)  Bam.  Ch.  Rep.  81;   17  Yea.  161, 
nothing  till  letters  of  administration  are  ia-  162.     See  also  8  Atk.  239. 
aued ;  for  the  former  derives  his  power  from  (g)  Nugent  ▼.  Giffoid,  1  Atk.  464, 1  West 
the  will,  and  not  from  the  probate ;  the  latter  Gaa.   T.  Haidw.  497,  cited  17  Yea.  163; 
owes  his  entirely  to  the  appointment  of  the  Scott  ▼•  Tyler,  2  Didc.  712,  2  Bro.  C.  O. 
ordinarr."    2  BL  Gom.  607.    And  to  the  431,  cited  14  Yea.  860 ;  M'Leod  ▼,  Drain- 
like  eflject,  is  the  obserration  of  Abbott,  G.  mond,  14  Yes.  360. 
J.,  on  the  difference  mentioned,— <*  There  is  (A)  17  Yes.  161. 
a  manifest  distinction  between  Ihe  case  of  an 


or  AS  executor's  power  over  A88ET8.  315 

aside,  and  the  administrator  and  his  trustee  were  turned  into  trustees  for 
the  benefit  of  the  intestate's  family.(t) 

An  executor  cannot  by  his  will  dispose  of  assets.(J)  On  his  death, 
they  devolve  to  the  testator's  personal  representative ;( A)  \vho  may  be, 
if  the  executor  makes  a  will,  his  executor  therein  named9(/)  or,  if  he 
dies  intestate,  an  administrator  ck  bonis  non  of  the  testator.(m)  If  on 
the  death  of  a  testator,  administration  with  his  will  annexed  is  granted, 
when  this  administrator  dies,  his  executor  is  not  the  representative  of 
the  first  testator,  but  he,  to  whom  administration  de  bonis  non  of  the 
first  testator  is  granted,  is  his  representative,  (n) 

In  Pinney  v.  Pinney,  an  executor  before  probate  sold  a  personal  chat- 
tel to  the  plaintiff;  and,  in  an  action  of  trover,  it  was  held,  that,  to  prove 
the  title  oi  the  plaintiff,  it  was  necessary  to  produce  the  probate  of  the 
will;  that  the  production  of  the  will  itself  was  not  Bu£Bcient  for  the  pur* 
pofle.(o) 

In  Franklin  v.  The  Bank  of  England,  the  Court  of  King's  Bench  de- 
cided, that,  under  the  circumstances  of  the  case,  the  executor  had  a  right 
of  action  against  the  Bank,  for  not  permitting  the  transfer  by  him  of 
a  sum  of  stock,  which  his  testator  had  specifically  bequeathed  upon  cer- 
tain trusts,  and  to  which  bequest  the  executor  had  not  assented.  (/?) 

If  a  lease  for  years  made  to  A.  contains  a  condition,  that  A.  is  not  to 
assign  the  term  without  the  license  of  the  lessor,  it  appears  that,  in  this 
case,  the  devolution  of  the  term  at  A.'s  death  to  his  *execu-  ^  ^ajq  -i 
tors  is  not  such  an  alienation,  as  will  create  a  forfeiture  of  I-  ^ 

the  lease;  that  the  terms  of  the  condition  are  construed  to  confine  the 
restraint  to  an  assignment  by  A.  himself  only;  and  that  therefore  his 
executors  may  dispose  of  the  lease,  without  incurring  a  forfeiture. (;) 
These  appear  to  be  the  points  determined  in  Seers  v.  Hind,  in  which  it 
was  a  question,  whether  executors  were  warranted  in  disposing  of  a 
lease,  as  assets  of  the  testator,  where  there  was  a  proviso  against  aliena- 
tion by  the  lessee.  Lord  Thurlow  said,  <<  If  A.  lets  a  farm  to  B.,  with 
covenant  not  to  alien,  and  B.  dies,  may  not  his  executors  dispose  of  it? 
I  think  it  has  been  determined  that  they  may;  and  I  have  always  taken 
it  as  dear  law.  It  is  an  alienation  by  the  act  of  God.  I  remember  Lord 
Camden  entered  into  the  question  much  in  the  same  way.  He  took  it 
to  be  clear  law,  that  an  alienation  by  death  could  not  be  a  forfeiture.  In 
case  of  a  lease  for  years  to  A.,  it  goes  to  his  executor,  not  by  way  of 
limitetion,  as  in  the  case  of  a  remainder  over,  &c.,  but  it  goes  to  hita  as 
coming  in  the  place  of  the  lessee.  I  understood  it  to  be  well  settled,  as 
I  have  stated."  And  here  his  Lordship  added,  **  But  I  do  not  mean  to  lay 
down,  that  a  man  may  not  by  a  clause  in  his  will  provide,  that,  in  case 
of  a  devolution  to  executors,  it  shall  not  be  alienable  by  them;  but  it 
must  be  very  special  for  that  purpo8e."(r) 

(0  I  Cox,  134, 139.  (o)  8  B.  &  C.  335. 

O'}  Wentw.  Off.  Ex.  eh.  vii.,  Uth  ed.  p.  (p)  9  B.  A  C.  166  «    4  Mann.  &  Ryl. 

193 ;  4  Dam.  St,  £.  6S8,  6S9 ;   Bimnaby  ▼.  11.    See  S.  C,  1  Roaa.  676. 

Grantfaam,  Plowd.  535.  (q)  Parry  ▼.  Harbert,  1  Dyar,  45  b.;  Anon. 

(it)  Plowd.  626,  526.  ib.  66  b.,  Ca.  8.  See  alao  2  Dum.  &  £.  429 ; 

(Q  Plowd.  626 ;  1  Atk.  461 1  2  Bl.  Com.  and  Cox  v.  Brown,  1  Ch.  Rep.  170. 

606 ;  Went  OS,  Ex.  ch.  xx.  (r)  1  Yea.  Jan.  296.    See  alao  Cox  ▼. 

(fli)  4  Dam.  dc  B.  628 ;  2  Bl.  Com.  606.  Brown,  1  Ch.  Rep.  170. 

(n)  Cabbidge  ▼.  BoaUnright,  1  Rom.  649. 
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It  appears,  however^  that  the  conditioD  of  a  leaae  for  years  may  be 
broken  by  an  executor's,  or,  as  the  case  may  be,  admiaistrator's  assign- 
ment of  the  term,  if  the  condition  expressly  extends  to  executors  or  ad- 
ministrators.'  Sir  William  More's  case  is  thus  reported,^-^  A  lease  is 
made  for  years,  upon  condition  that  the  lessee,  his  executors,  or  assigns, 
shall  not  alien  without  assent  of  the  lessor.  The  lessee  dieth  intestate, 
and  the  ordinary  grants  administration  to  J.  S.,  who  assigneth  without 
license.     It  was  adjudged  that  the  condition  was  broken,  for  he  is  an  as- 

r    *47Q    1  siS"^®  ^" '^^'''*(^)    And  in  agreement  with  this  *case  seems 
i-  -I  to  be  Roe  v.  Harrison,  where  a  lease  for  years  contained  a 

proviso,  that  in  case  the  lessee,  his  executors,  or  administrators,  should 
at  any  time  during  the  term  set,  let,  or  assign  over  the  premises,  without 
the  license  of  the  lessor,  the  lease  should  be  void,  and  it  should  be  lawful 
for  the  lessor,  his  executors,  administrators,  and  assigns,  to  enter.  The 
administratrix  of  the  lessee  having  underlet  the  premises  for  a  part  of  the 
term,  the  condition  was  held  to  be  broken;  and  a  devisee  of  the  lessor 
recovered  possession  by  ejectment.(/)  On  the  part  of  the  defendant,  the 
administratrix,  it  was  argued,  that,  in  order  to  determine  this  underlease 
to  be  a  forfeiture,  <<  the  Court  must  decide,  that  a  proviso  not  to  assign, 
on  pain  of  forfeiting  the  lease,  binds  the  executors  and  administrators  of 
the  lessee.  But  in  the  case  of  Doe  dem.  Lord  Stanhope  v.  Skeggs,  the 
Court  were  equally  divided  upon  that  question.  And  there  are  strong 
reasons  why  an  assignment  by  an  executor  or  administrator  should  not 
be  considered  as  a  forfeiture,  because  in  many  cases  it  may  be  absolutely 
necessary,  for  the  purpose  of  paying  the  debts  of  the  testator  or  intes- 
tate.''(u)  But  on  this  argument  it  was  observed  by  Ashhurst,  J., — ^  It 
was  objected  that  this  proviso  not  to  assign  does  not  extend  to  persons, 
who  come  into  possession  by  operation  of  law,  but  only  to  prevent  an 
assignment  in  fact  by  the  party;  and  the  case  of  Lord  Stanhope  v.  Skeg;s 
was  cited.  But  there  the  term  was  taken  in  execution,  and  it  does  not 
apply  to  this  case.  Here  it  is  impossible  to  argue  against  the  express 
stipulation  of  the  parties;  there  is  no  doubt  but  that  it  was  competent  to 
the  parties  to  bind  their  representatives;  and  the  covenant  is,  that  neither 
the  lessee,  nor  his  executors,  nor  administrators,  shall  let,  &c.  There- 
fore, for  the  purpose  of  this  assignment,  this  term  never  could  be  con- 
sidered as  legal  assets  in  their  hands.  If  indeed  the  word  <  executors' 
had  not  been  inserted  in  the  proviso,  but  it  had  been  confined  to  an  as- 
r  «480  1  ^'8'^'^^'^^  ^7  ^^^  lessee  himself,  it  might  have  *been  doubted 
I-  -^  whether  the  restriction  would  have  extended  to  the  [Nnesent 

case.''(t;) 

The  condition  of  a  lease  for  years  will,  it  appears,  be  broken  by  the 
lessee's  bequest  of  the  term,  if,  among  other  instances  of  such  beque8t,(tr) 
the  condition  is,  that  <<  it  shall  not  be  lawful  for  the  lessee  to  alien  his 
term,  without  the  assent  of  the  le8sor:"(ar)  that  <<  the  lessee  shall  not 
devise  the  land,  or  assign  over  his  term:"(y)  <<if  the  lessee,  his  ezecu- 

(f )  Cro.  Eliz.  2S,  and  apptrentlj  cited  in  On  Doe  dem.  Lord  Sttnbope  ▼.  8kegg%  ne, 

Thonihil  ▼.  King,  ib.  767.    See  Moorv.  farther,  ib.  134^  136, 188,  140. 

Farrand,  1  Leon.  3.  (w)  Pany  ▼.  Harbert,  1  Dyer,  46  b;  Hor- 

(0  2  Darn.  &  E.  426.    See  Northoote  ▼.  ton  ▼.  Horton,  Cro. Jae.  74,  1  KoL  Abr.  4as» 

Dnke,  2  Eden,  319,  Amb.  611.  Y.  pi.  1,2,  and  844,  L.  pi.  3. 

(»)  2  Dam.  &  E.  428.  (x)  Knight  v.  Mory,  Cro.  Elii.  60. 

(v)  2  Dum.  &  E.  429.    See  alM  ib.  430.  (y)  Barry  ▼.  Stanton,  Cro.  Eliik  330. 
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torsy  or  assignees,  do  demise  the  lands  for  more  than  from  year  to  jear, 
that  then  the  lease  shall  cease  and  be  yo\A,"(2)  A  case  is  thus  report* 
ed: — **  A  lease  for  years  was  upon  condition,  that  the  lessee  should  not 
grant  over  the  land  at  will,  or  otherwise.  He  devised  the  same  to  his 
executors,  who  accepted  the  same  only  as  executors,  and  not  as  devisees. 
And  yet  it  was  the  opinion  of  the  Justices,  that  the  condition  was  broken, 
because  he  had  done  as  much  as  lay  in  him  to  have  devised  the  land."  (a) 
But,  according  to  another  case,— <<  Lease  was  made  to  B.,  upon  condition 
that  he  should  not  assign  his  term,  without  the  assent  of  Lord  W. :  B. 
devised  his  term  to  his  son  and  wife,  and  made  them  his  executors;  and 
in  that  case  it  was  said,  that  if  they  had  not  been  executurs,  the  con- 
dition would  have  been  broken.  "(6)  And  it  appears  to  have  been  agreed 
on  another  occasion, — ^<<  If  lessee  for  years,  on  condition  not  to  alien 
without  the  assent  of  the  lessor,  makes  his  executor,  and  devises  it  [the 
lease]  to  him;  and  the  executor  enters  generally,  the  testator  not  being 
in  debt  to  any  one,  this  is  a  forfeiture  of  the  condition.''(c)  From  the 
authorities  that  have  been  mentioned,  it  appears  that  in  some  instances  a 
condition  not  to  assisn  a  lease  may  be  broken,  as  *well  by  ^  ^  .g«  -i 
the  lessee's  devise  of  it  to  his  executor,  as  by  his  devise  of  '-  -' 

it  to  any  other  person.  But  from  the  two  authorities  last  transcribed  it 
may  also  perhaps  be  collected,  that  the  condition  will  not  be  broken  if 
the  executor  enters  as  executor,  and  not  as  devisee,  and  the  devolution 
of  the  lease  to  the  executor,  and  his  power  to  dispose  of  it,  are  necessary 
for  the  payment  of  the  lessee's  debts.  Yet  this  conclusion  is  opposed, 
it  should  be  mentioned,  by  a  farther  case,  in  which  it  seems  to  have 
been  held  by  three  Justices, — If  a  lease  for  years  be  on  condition  not  to 
devise  it  to  any  person,  and  the  lessee  devises  the  term  to  his  executor 
for  payment  of  his  debts,  '<  although  this  devise  is  void,  because  the  law 
would  have  vested  it  in  him  for  the  same  purpose,  yet  inasmuch  as  he 
has  endeavoured  to  pass  it  by  devise,  this  is  a  forfeiture,  "(rf)  A  lease 
contained  a  proviso  for  re-entry  on  breach  of  covenant,  and  a  covenant 
by  the  tenant,  that  he,  his  executors,  administrators,  or  assigns,  would 
not  assign,  except  by  his  or  their  will,  without  the  license  of  the  lessor. 
The  lessee  devised  the  lease  to  his  widow,  and  appointed  her  and  others 
his  executors;  and  all  his  executors  made  an  assignment  of  the  lease. 
And  on  thiscase  an  opinion  seems  to  have  been  expressed,  that  the  as- 
signment by  the  executors,  not  made  by  will,  fell  within  the  covenant, 
and  not  within  the  exception;  that  the  lessee's  assignment  by  will  was 
good,  and  the  assignment  by  the  executors  bad.  (e) 

It  remains  to  notice  the  following  case,  which  has  occurred  on  relief 
in  equity  against  an  executor's  forfeiture  of  a  lease.  In  Northcote  v. 
Duke,  where  a  lease  for  years,  determinable  on  lives,  contained  a  clause 
of  re-entry,  if  the  lessee,  his  executors,  administrators,  or  assigns,  should 
let  the  premises  for  any  longer  term  than  seven  years,  without  the  li- 
cense of  the  lessor;  and  the  plaintiff  being  entitled  under  the  will  of  his 
Cith^y  and  being  his  executor,  made  a  lease  for  fourteen  years  without 

(r)  Beny  ▼.  TauotoD,  Cro.  Eliz.  831.  See  Dumpor's  caae,  or  Dumpor,  or  Damper, 

(a)  Anoo.  8  Leon.  67  <  Pany  ▼,  Herbert,    ▼.  8 jmmt,  4  Co.  119b.,  Cro.  Eliz.  8 1 6 

8.  C,  4  Leon.  6.  (d)  Barton  ▼.  Horton,  1  Rol.  Abr.  428, 

(b)  Lord  Windeor  ▼.  Barry,  1  Dyer,  45,    V.  pi.  3. 

b,  n.  (8).  (0  Lloy^  ▼•  ^™P^  ^  Tmmt  349,  354. 

(c)  DniDpere  ▼.  Symma,  1  RoL  Abr.  439« 
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license;  and  the  lessor  threatening  to  bringan  ejectment.  Lord  North- 
ington  on  the  plaintiff's  bill  to  be  quieted  in  possession,  and  to  restrain 
r  •4f)2  1  ^^^  ^defendant  from  proceeding  at  law,  expressed  an  opinion, 
L  ^^^  J  that  a  Court  of  Equity  might  afford  him  this  relief;  and  a 
principal  ground  of  this  opinion  seems  to  be,  that  the  executor  had  not 
notice  of  the  condition;  his  Lordship  saying,  <<  the  executor,  who  made 
this  lease  for  fourteen  years,  took  the  general  personal  estate  under  the 
will,  without  knowing  the  particular  circumstances  relative  to  the  lease 
of  this  estate.  The  lease  itself  appears  to  have  been  in  the  hands  of 
another  person;  in  thib  state  of  ignorance,  he  grants  this  lease  for  four- 
teen years.''  <<The  plaintiff  taking  the  estate  as  executor  is  like  the 
case  of  an  heir  taking  a  freehold,  and  ought  to  have  notice  of  the  condi- 
tion, in  order  to  affect  his  interest  by  way  of  forfeiture  for  breach  of  the 
oondition."(/) 


SECTION  IIL 

OF  TAKING  ASSETS  IN  EXECUTION   FOB    THE   PBIVATE  DEBT  OF  THE  EXE- 

CUTOB. 

In  Whale  v.  Booth,  a  creditor  of  a  testator  was,  in  a  Court  of  Law, 
not^allowed  to  follow  assets,  which  a  creditor  of  the  executors  had,  under 
a  writ  of  fi.  fa,y  levied  for  satisfaction  of  his  debt  The  Court  relied  on 
the  circumstances, — that  the  testator  died  three  years  before  this  transac- 
tion, and  during  all  that  time  no  demand  was  made  by  the  testator's  cre- 
ditor; that  such  disposal  of  the  assets  was  by  execution  and  bill  of  sale; 
that  the  executors,  by  being  parties  to  the  bill  of  sale,  assented  to  it;  and 
that  the  bill  so  assented  to  was  equal  to  a  purchase,  and  the  same  as  an 
alienation  by  the  executors.  And  this  decision  was  made,  notwithstand- 
ing it  was  stated  the  creditor  pf  the  executor  knew  the  goods  were  the 
goods  of  the  testator;  the  Court  considering  that  this  circumstance  did 
not  make  a  fraud,  as  it  was  not  stated  such  creditor  knew  the  testator's 
debts  were  unpaid.(^) 

r  *483  1  *^°  ^^^  ^'  Newman,  a  creditor  of  the  husband  of  an  exe- 
■-  ^  cutrix  obtained  judgment  against  him;  and,  for  satisfaction 

of  this  debt,  the  sheriff  under  a  writ  otfi.fa.  seized  certain  goods  of  the 
wife's  testator.  But  before  the  sheriff  sold  such  goods,  and  completed 
the  execution,  a  creditor  of  the  testator  obtained  judgment  against  the 
executrix;  and,  to  levy  this  debt  of  the  testator,  delivered  a^.  ja.  to  the 
sheriff;  and  he  having  returned  nulla  bona^  or  that  there  were  not  any 
goods  of  the  testator  in  the  hands  of  the  husband  and  wife  to  be  adminia- 
tered,  it  was  decided  that  the  testator's  creditor  might  support  an  action 
against  him  for  a  false  return.  And  the  effect  of  this  determination  seems 
to  be,  that,  upon  the  like  facts  as  there  occurred,  and  perhaps  generally 
speaking,  the  assets  of  a  testator  cannot  be  seized  in  satisfaction  of  a  pri- 

(/)  2  Eden,  219,  Amb.  611.  See  Roe  ▼.  (j")  4  Dam.  dt  E.  625,  n^  4  Doug.  ed. 

Harrifon,  2  Darn.  &  'E.  426.    And  on  A-  Frere  &  R.  86 ;  cited  4  Dam.  &  E.   632, 

lief  in  equity  asainet  ftn  execator*!  forfeiture  641,642,  645,   649,  660,  7   Vee.  168,17 

of  a  leaae,  aee,  farther.  Cox  ▼.  Brown,  1  Cb.  Yea.  154, 165,  and  Good.  267. 
Rep.  170. 
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rate  debt  of  the  executor.  (A)  But  Fair  y.  Newman  is  not  to  be  under- 
stood to  create  a  universal  rule,  that  the  goods  of  a  testator  in  the  hands 
of  his  executor  cannot  be  seized  in  execution  for  a  debt  due  from  the 
executor  in  his  own  right,  (i)  In  Ray  y.  Ray^  where  an  executor  re- 
newed a  lease  for  years  of  his  testator,  and  by  which  renewal  it  became 
assets  in  equity,  although  not  at  law,  and  afterwards  a  creditor  of  the 
executor  seiz^  this  leasehold  in  execution  for  the  executor's  own  debt, 
a  Court  of  Equity,  on  a  bill  filed  by  a  creditor  of  the  testator,  refused  to 
interfere  with  the  risht  at  law,  and  to  restrain  by  injunction  a  sale  under 
the  execution;  the  Court  relying  on  the  particular  circumstances  of  the 
case,  and  especially  on  the  length  of  time,  oetween  six  and  seven  years, 
during  which  the  plaintiff  had  forborne  to  claim  his  debt;  he  lying  by, 
and  not  ever  making  any  claim,  until  the  creditor  of  the  executor  started 

«p-(i) 


•SECTION  ly.  [    •484    ] 

or  FOLLOWING  ASSETS;  AND  OF  THE  INTERFERENCE  OF  EQUITY  AGAINST 

AN  executor's  DISPOSAL  OF  THEM. 

1  • — ^When  Assets  are  aliened  by  the  Executor. 
2. — When  Money  is  by  the  Executor  laid  out  in  a  purchase  of  Land 
or  other  property. 

1. — ^When,  for  a  yaloable  consideration,  an  executor  disposes  of  the 
personal  estate  of  the  testator,  and,  as  against  the  testator's  creditors,  this 
disposition  is  effected  without  fraud  or  collusion(Ar)  between  the  execu- 
tor and  him  to  whom  such  disposition  is  made;  at  law,  this  disposal  of 
the  assets  is  yalid,  and  a  creditor  of  the  testator  cannot  follow  them.(/) 
Mr.  Justice  BuUer  has  said,  "  At  law,  there  is  no  such  thing  [as  a  fufid 
in  the  hands  of  an  executor  being  the  debtor;  but  the  person  of  the  exe- 
cutor, in  respect  of  the  assets  which  he  has  in  his  hands,  is  the  debt- 
or."(tn)  And  to  the  like  effect  Lord  Hardwicke  has  stated, — ^^  By  law, 
undoubtedly,  the  executor  has  power  to  dispose  of  and  alien  all  the  as- 
sets of  the  testator;  and  when  he  has  done  so,  no  creditor  of  the  testator 
can,  in  point  of  law,  follow  those  assets;  for  the  demand  is  not  at  law  a 
lien  or  charge  upon  the  assets,  but  is  a  demand  against  the  executor,  in 
right  of  the  testator,  in  respect  of  the  assets,  and  so  is  a  personal  de- 
inand.''(n)  And  on  another  occasion  his  Lordship  obseryed, — <<  Credi- 
tors haye  a  demand  against  an  executor  for  the  whole  assets  of  the  testa- 
tor, after  the  account  is  made  up,  but  not  by  way  of  specific  lien  on  the 

(A)  4  Barn.  &  E.   681 1  cited  17  Yet.  237.    Whale  ▼.  Booth,  4  Dam.  &  E.626, 

168,  169,  and  Coop.  267.  n.,  4  Doug.  ed.  Frera  &  R.   36  ;  cited  4 

(»)  Coop.  367.  Darn,  dc  E.  632, 641,  649,  and  17  Yea.  164 

Ij)  Ibid.  264.  and  166. 

\k)  4  Dam.  &  E.  644;  1  Atk.  463  $  8  (m)  4  Dam.  &  E.  687. 

Atk.  237.  (ft)  1  West  Caa.  T.  Haid«r.  496,  497 ; 

(/)  4Diini.dcE.  682,644;lAtk.  468;  1  Atk.  468 ;  2  Yea.  269. 
1  Weat  Caa.  T.  Hardw.  496,  497 ;  8  Atk. 
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r  *4A<S  1  ^^^^^"(^)  -^^^  ^^  these  opinions  Lord  Eldoa  has  subscribed 
L  J  «b7  saying, — ^  It  is  certrinly  tnie,  as  laid  down  in  Nugent 

v.  G\ffoTdy(p)  that  a  creditor  has  no  lien  upon  the  assets."(9) 

When  he,  to  whom,  for  a  valuable  consideration!  an  executor  has  dis- 
posed of  assets,  cannot  at  law  be  dispossessed  of  theoi,  a  person,  who 
seeks  in  a  Court  of  Equity  to  follow  them,  must,  to  enable  this  Court  to 
interfere,  disclose  some  sufficient  equity.(r)  To  this  purpose,  with  re- 
ference to  the  particular  assignment  by  the  executors  in  Mead  t.  Lord 
Orrery,  Lord  Iiardwicke  said^ — <<  If  good  at  law,  the  question  is,  whether 
there  are  sufficient  grounds  to  set  it  aside  in  equity,  so  as  to  enable  the 
residuary  legatee  to  follow  the  assets  into  the  hands  of  the  assignees. "(«) 
And,  to  the  like  effect,  it  seems  to  be  said  by  Sir  W.  Grant  in  M^Leod 
V.  Drummond,  where  executors  had  pledged  ,to  the  defendants  certain 
bonds  of  the  testator, — <<  I  presume  that  the  plaintiffs  have  no  legal  meana, 
by  which  they  can  compel  the  defendants  to  deliver  to  them  the  posses- 
sion of  the  bonds,  or  to  make  compensation  by  damages  for  their  value. 
If  the  plaintiffs  have  any  legal  remedy,  it  is  unnecessary  for  them  to 
come  here:  as  if  the  defendants  have  obtained  possession  of  the  bonds 
by  such  a  title,  that  they  have  no  right  at  law  to  retain  the  possession,  the 
whole  amount  of  the  sum  secured  by  those  bonds  might  be  recovered  in 
an  action  of  detinue  or  trover.  If,  on  the  other  hand,  the  defendants 
have  the  legal  possession,  of  which  they  could  not  be  deprived  at  law, 
this  Court  will  not,  except  upon  the  same  equitable  ground,  take  it  from 
them.  Mere  defect  of  title  is  not  a  ground  for  the  interference  of  this 
Court '*(/) 

An  equity  to  follow  assets  in  the  han  ds  of  an  alienee,  who  cannot  at 
law  be  dispossessed  of  them,  depends  on  the  particular  circumstances  of 
r  *486  1  ^^^^^'W  There  seems  to  be  no  <<  general  'principle 
^  ^  that  an  assignee  or  person  taking  security  of  an  estate  from 

an  executor  is  not  to  be  answerable  ;'*(t;)  and,  on  the  other  hand,  there  ap- 
pears to  be  no  <<  general  rule,  that  if  an  executor  sell  a  term  for  years, 
or  a  chattel,  for  money  owing  by  himself,  that  such  sale  shall  be  bad^  or 
that  chattels  shall  be  affected,  in  the  hands  of  a  purchaser,  with  debts  of 
the  testator.'^(u;) 

Particular  circumstances  did  not  furnish  a  sufficient  equity  to  enable  a 
Court  of  Equity, — in  Ewer  v.  Corbet,  to  allow  a  specific  legatee  of  a  term 
of  years  to  follow  the  term  sold  by  the  executor;  in  other  words,  to  de- 
cree the  purchaser  to  be  a  trustee  for  the  legatee :(:?)  in  Burtiog  v.  Ston- 


i; 


;o)  8  Atk.  238.    See  tlao  1  Yes.  888.  (#}  8  Atk.  240. 

>)  1  Atk.  468.  (0  14  Ves.  869. 

(q)  17  Yes.  163.    Lord  Eldon  appean  («)  Taner  t.  Inrie,  2  Yei.  469,  dtad  17 

to  ha^e  inclined  to  the  opinion,  that,  after  Yes.  164. 

aU  the  tesutor'a  debta  ha^e  been  paid,  the  (v)  2  Yee.  469. 

reriduary  legatee,  who  can  call  for  a  transfer  (w  )  1  West  Cas.  T.  Haidw.  498. 

in  eqaity,  has  in  equity  a  lien  on  the  residue.  (x)  2  P.  W.  148.     See  also  Lani^ej  t. 

17  Yes.  163,  169,  170.    See  8  Atk.  238.  Earl  of  Oxford,  Amb.  ed.  Blunt,  Append. 

(r)  2  P.  W.  149 ;  Amb.  ed.  Blunt,  Ap-  797.     These  authorities  accord   wiUi   the 

pend.  797 ;  1  Yes.  216  ;  2  Dick.  724,  726  ;  judgment  deU^ered  in  Chancery  in  HomUe 

4  Yes.  42,  43;    17  Yes.  167.    Generally  t.  Bill,  2  Yern.  444 ;  Savage  y.  Humble,  S. 

on  following  assets,  see  Nicholson  ▼.   Sher-  C,  3  Bro.  P.  C.  ed.  TomL  6,  by  which  the 

man,  1  Gh.  Cas.  67,  2  Freem.  181;  Slid-  decree  in  Chanoeiy  was   reversed  in   the 

dolph  ▼.  Leigh,  2  Yern.  76 ;  Hawkins  ▼.  House  of  Lords ;   on  which  case,  see  3  Atk. 

Day,  Amb.  ed.  Blunt,  804;  Ex  parte  Morton,  241,  4  Bro.  C.  C.  137,  and  17  Yes.  160^ 

6  Yes.  449.  161. 
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ard,  to  allow  a  general  lef^atee  to  follow  a  term  of  ybars  sold  ^y  the  exe- 
cutrix:(y)  in  Nugent  v.  Gifford,  to  allow  creditors  under  a  marriage  set- 
tlement to  follow  a  sum  of  money,  that,  being  due  on  a  mortgage  for 
year?  made  in  trust  for  the  testator,  the  executor  assigned  for  better  se- 
curing certain  bond  debts  due  from  the  executor  personally  :(z)  in  Elliot 
v.  Merryman,  to  allow  creditors  of  the  testator  to  follow  terms  of  years 
sold  by  the  executor:(a)  in  Mead  v.  Lord  Orrery,  to  allow  certain  re- 
siduary legatees  to  follow  a  mortgage  assigned  by  executors;  in  other 
words,  to  relieve  them  aeainst  such  assignment,  and  to  compel  an  account^ 
the  assignment  having  been  made  as  a  security  for  a  receivership,  to 
which  one  of  the  executors  had  been  appointed  :(6)  in  Taner  v.  Ivie,  to 
charge  and  make  answerable  a  party,  to  whom  an  executor  had  assigned 
a  mortgage :(c)  in  Bonney  v.  Ridgard,  to  allow  specific  legatees  of  lease- 
holds for  years  to  follow  them  in  the  possession  of  a  party,  to  whom  the 
eexcutrix  had  mortgaged  them:{d)  in  M^Leod  v.  *Drum-  p  _^.  ^ 
xnond;  to  decree  bankers  to  deliver  to  two  executors,  by  1-  ^ 

whom  the  bill  was  filed,  certain  bonds  which  R.  and  0.,  two  co-execu- 
tors, had  by  deposit  pledged  to  the  bankers,  by  way  of  security  for 
money,  which,  at  the  time  of  the  deposit,  they  advanced  to  R.  and  0.(e) 
Particular  circumstances  did  furnish  a  sufScient  equity  to  enable  a 
Court  of  Equity, — in  Crane  v.  Drake,  to  decree  a  creditor  of  the  testator 
to  follow  a  leasehold  estate  sold  by  the  executor:(/)  in  Scott  v.  Tyler,  to 
decree  bankers  to  deliver  to  a  legatee  certain  bonds  specifically  bequeathed 
to  her,  and  which  an  executrix  had  by  deposit,  and  without  assignment, 
pledged  to  the  bankers,  as  a  security  for  her  own  private  debt,  namely, 
monies  by  them  already  advanced,  or  to  be  advanced,  to  her;(g')  a  suit 
which,  however,  ended  by  compromise: (A)  in  Hill  v.  Simpson,  to  per- 
mit general  pecuniary  legatees  to  follow  certain  stock  or  public  funds, 
which  an  executor  of  an  executrix  of  the  original  testator  had  transferred 
to  his  the  executor's  bankers,  as  a  security  for  his  own  private  debt,  that 
is,  for  such  sums  as  he  then  owed,  or  might  afterwards  owe,  them:(i)  in 
Downes  v.  Power,  to  restrain  the  defendants  from  proceeding  at  law 
against  the  plaintifis,  for  the  recovery  of  the  amount  of  certain  promissory 
notes;  the  circumstances  of  the  case  being,  that  a  purchase(y)  by  an 
executrix  of  the  stock  in  trade  of  the  testator,  J.  C. ,  she  and  her  brother 
passed  the  notes  in  question,  payable  to  M.  C.  as  executor  of  J.  C;  and 
it  was  at  the  same  time  agreed,  that  the  notes  should  be  deposited  with 
M.  C,  in  trust  for  the  children  of  the  testator,  pursuant  to  his  will;  and 
these  notes,  so  made  payable  to  M.  C.  as  executor,  M.  C.  afterwards  lodged 

(jr)  2  P.  W.  150.  The  Anonymoas  ease  noticed  Prec.  Ch.  434^ 

(x)  1  West  Cm.  T.  Hsrdw.  494,  1   Atk.  and  cited  4  Bro.  C.  C.  137,  and  17  Ves.  168, 

463,  2  Ves.269;  cited  3  AUl.  241,   1  Ves.  is  probably   Crane  ▼.   Drake,  before  Lord 

215,  2  Yes.  469,  4  Bro.  C.  C  136,  7  Ves.  Cowper  in  1708  (2  Vem.  3d  ed.  616,  n.), 

166,  and  17  Yes.  163,  164.  and  who,  when  in  1715  he  decided  Tagett  ▼. 

(a)  Bam.  Ch.  Rep.  78,  81,  83,  2  Atk.  Hoskins,  Prec.  Ch.  431,]  was  a  second  time 

41,  cited  1  Cox,  147.  Chancellor. 

(6)  3  Atk.  235 ;  cited  1  Cox,  148,  4  Bro.        (^)  2  Dick.  712,  716,  724,  2  Bro.  C.  C. 

C.  C.  136,  7  Yes.  167,  and  17  Yes.  164.  431,  487 ;  cited  7  Yes.  169,  14  Ves.  360** 

(c)  2  Yes.  466.  361,  and  17  Yes.  166—168. 

(<0  1  Cox,  145, 148.  (A)  2  Bro.  C.  C.  489 ;  17  Yes.  166. 

(«)  14  Yes.  853,  17  Yes.  152.  (i;  7  Yes.  152;    cited  13  Yes.  104,  14 

(/}  2  Yem.  616 ;    cited  1  Atk.  464,  1  Yes.  864,  361,  and  17  Yes.  169. 
West  Cas.  T.  Hardw.  498, 499,  3  Atk.  240,        {J)  See  Hall  ▼.  Haliat,  1  Cox,  134,  139. 
4  Bro.  C.  C.  137,  and  17  Yes.  161,  162. 
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r   *488    1  ^'^^  ^^  agent  of  the  defendants,  P.  &  Co.,  as  a  secarity  for 
L  ^  cash  to  be  advanced  *by  them  to  M,  C,  for  a  purpose  totally 

foreign  to  the  trusts  he  was  to  discharge,  namely,  for  the  purpose  of  ez« 
tending  the  trade  he  was  carrying  on  on  his  own  account(A;) 

Particular  circumstances  did  also  furnish  a  sufficient  equity  to  enable  a 
Court  of  Equity, — in  Bonney  v.  Ridgard,  to  allow  specific  legatees  of 
leaseholds  for  years  to  follow  them  in  the  possession  of  a  purchaser  from 
the  executrix;  that  is,  to  turn  the  purchaser  into  a  trustee  for  the  legatees; 
but  in  this  case  the  Court  by  analogy  to  the  statute  of  Limitations,  re- 
fused relief,  on  the  ground  of  the  leng;th  of  time  which  had  elapsed  be- 
tween the  plaintiffs'  right  occurring,  and  their  prosecuting  that  right:(/) 
and  in  Andrew  v.  Wrigley,  to  allow  specific  legatees  of  leaseholds  for 
years  to  follow  them  in  the  possession  of  purchasers  from  an  administra- 
trix with  the  will  annexed;  but  in  this  instance  also  the  Court  refused  re- 
lief, by  reason  of  length  of  time;  as  here  the  plaintifis,  who  were  legatees 
after  the  death  of  the  administratrix,  to  whom  the  premises  were  be- 
queathed for  life,  did  not  apply  for  relief,  until  after  the  death  of  the  ad- 
ministratrix, and  the  lapse  of  twenty  years  from  the  time  of  the  sale.(in) 

On  the  interposition  of  a  Court  of  Equity  against  an  executor's  aliena- 
tion of  assets,  the  cases  and  authorities  appear  to  warrant  these  general 
conclusions: — ^that  the  Court  will  not  interfere  merely  on  the  ground,  in 
the  case  of  a  sale  or  mortgage,  that  the  purchaser  or  mortgagee  had  no- 
tice of  the  will,(n)  or  that  the  property  was  as8ets,(o)  or  was  specifically 
bequeathed  :(j9)  where  the  alienee  has,  for  a  vauable  consideration,  gained 
the  legal  estate,  it  must  be  a  very  powerful  equity  to  take  it  from  him;(^) 
where  the  alienation  is  made  for  the  executor's  own  benefit,  an  argument 
in  support  of  it  is,  that  the  executor  was  the  sole  residuary  legatee,(r)  or 
r  M89  1  ^°®  of  several  residuary  legatees;(j)*and,  if  there  are  more 
I-  -^  executors  than  one,  that  they  all  joined  in  the  alienation,  al- 

though one  only  was  interested  in  it;(/)  and,  where  such  alienation  is 
made  by  an  executor  and  residuary  legatee,  and  some  time,  as  more  than 
two  years,  after  the  testator's  death,  a  farther  argument  in  support  of  it 
may  be  drawn  from  a  supposition,  that  the  executor  might  in  that  period, 
by  advances  on  account  of  the  trust,  have  entitled  himself  to  reimburse- 
ment out  of  the  assets:(u)  where  the  property  is  pledged  by  the  executor, 
an  argument  to  sustain  the  transaction  is,  that  the  pledge  was  made,  not 
for  a  debt  antecedently  due  by  the  executor,  but  for  money  advanced  at 
the  time  of  the  pledge :(t;}  with  reference  to  a  pledge,  a  Court  of  Elquity 
excludes  the  broad  and  general  proposition,  that  no  man  can  advance  mo- 
ney upon  a  bond,  or  other  chose  in  action,  of  the  testator,  without  imply- 
ing a  fraudulent  collusion  with  the  executor  to  misapply  the  a8sets:(«^) 


(k)  3  BaU  &  B.  491. 

(/)  1  Cox,  145  ;  also  aUted  4  Bro.  C.  C. 
ISO;  and  cited  ib.  138,  and  17  Ves.  165. 

(m)  4  Bro.  C.  C.  125. 

(n)  2  P.  W.  149  i  3  AtL  238  ;  4  Madd. 
356. 

(o)  1  Atk.  464 ;  1  West  Cas.  T.  Hardw. 
497,  498. 

( p)  2  P.  W.  149 ;  Amb*  ed.  Blunt,  Ap- 
pend. 797;  4  Madd.  357. 

{q)  3  Atk.  238. 


(r)  4  Bro.  G.  C.  136 ;  17  Yes.  163, 164. 

(«)  8  Atk.  241 ;  4  Bro.  C.  C.  136,  137; 
7  Vea.  167;  17  Vea.  164. 

(0  3  AUt.  241,  242,  244;  4  Bio  C.  C 
137 ;  7  V6B.  167. 

(u)  7  Yea.  166,  167,  168 ;  14  Yes.  363. 
See  17  Yea.  155, 156. 

(v)  2  Dick.  725 ;  14  Yea.  855, 361,  363 ; 
17  Yes.  155, 170 ;    4  Madd.  357,  368, 

(w)  14  Yes.  363. 
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the  remedy  of  a  legatee,  who  is  deprived  of  his  legacy  by  a  wrongful 
alienation  by  the  executor,  is  against  the  executor  himself.(2r) 

A  cause  of  the  interference  of  equity  is  some  fraud  or  collusion  between 
the  executor  and  alienee;(y)  as,  if  the  alienee  is  «<a  party  and  consenting 
to,  and  contriving,  a  devastayit;'^;?}  or  if,  in  the  case  of  a  sale,  it  is  made 
at  a  nominal  price,(a)  or  fraudulent  undervalue. (6)  And  in  some  cases, 
perhaps,  a  cause  for  the  interposition  of  equity  may  be,  a  particular  trust, 
on  which  the  property  is  bequeathed  by  the  testator.(c)  And,  at  least  in 
some  instances,  an  argument  for  the  like  interference,  in  fa-  |-  ^.^^  ^ 
▼our  of  a  **specific  legatee,  is,  that  the  sale  was  to  one,  who  *-  •' 

had  notice  there  were  no  debts,  or  that  all  the  debts  were  pM.(d) 

In  the  case  of  a  pledge  of  a  personal  chattel,  farther  arguments  for  the 
interposition  of  equity  are, — ^that  the  pawnee  must  know  it  is  the  property 
of  the  testator:(e)  that  he  took  it  as  a  pledge  for  the  private  debt  of  the 
executor, (/*)  or  debt  incurred  in  a  transaction  having  no  reference  to  the 
testator^s  affairs  :(^)  that  he  took  it  as  a  pledge,  not  K>r  money  then  lent 
or  advanced  at  the  time,  but  as  a  pledge  for  a  debt  contracted  by  the  ex- 
ecutor before,(A)  or  by  way  of  security  for  future  advances:(t)  that  the 
pledge  was  made  by  deposit  only,  and  not  by  assignment  of  the  chat- 
tel:(j)  that  it  was  made  within  a  very  short  time,  as  m  a  month,  after  the 
testator's  death  :(^)  that  the  pawnee  acted  on  the  faith  of  the  executor's 
representation,  by  which  he  was  induced  to  believe,  that  by  the  will  the 
property  pledged  was  actually  the  executor's  own,  and  that  the  pawnee 
was  gnilty  of  gross  negligence  in  not  looking  at  the  will,  instead  of  taking 
the  executor's  word  as  to  his  right  under  it.  (/) 

As  the  result  of  the  authorities^  Sir  John  Leach  has  stated, — <<  Every 
person,  who  acquires  personal  assets  by  a  breach  of  trust  or  devastavit 
in  the  executor,  is  responsible  to  those  who  are  entitled  under  the  will, 
if  he  is  a  party  to  the  breach  of  trust.  Generally  speaking,  he  does  not 
become  a  party  to  the  breach  of  trust,  by  buying,  or  receiving  as  a  pledge, 
for  money  advanced  to  the  executor  at  the  time,  any  part  of  the  personal 
assets,  whether  specifically  given  by  the  will  or  otherwise,  because  this 
sale,  or  pledge,  is  held  to  be,  primdfaciej  consistent  with  the  duty  of  an 
executor.  Generally  speaking,  he  does  become  a  party  to  the  breach  of 
trust,  by  buying,  or  receiving  in  pibdge,  any  part  of  the  -  ^^g^  .. 
^personal  assets,  not  for  money  advanced  at  the  time,  but  in  I-  ^ 

satisfaction  of  his  private  debt,  because  this  sale  or  pledge  is,  prirndfacief 
inconsistent  with  the  duty  of  an  executor.     I  preface  both  these  propo- 

(x)  9  Tern.  445;   2  P.  W.  149;  7  Vet.  (e)  2  Dick.  726;    7  Vet.  169;    14  Vei. 

16S.  862;  17  Yea.  168. 

(jf)  1  West  Cm.  T.  Haidw.  497;  1  Atk.  (/)  2  Dick.  726;    7  Yes.  168;  14  Yei. 

463;    1   Cox,  147;  2  Dick.  725;    17  Yes.  854. 

167;  8  AUl  240 ;   2  Yes.  268,  269 ;  Barn.  (jt)  2  Dick.  725. 

C1i.Rep.8I.  (A)  2  Dick.  725;   7  Yes.  168;    14  Yet. 

(x)  Crane  ▼.  Drake,  2  Vera.  616,  18  Yin.  864,  SCS,  861,  862 ;    17  Yes.  155^  170 ;  4 

Abr.  121,  in  raarg.;   cited   1   West  Cas.  T.  Madd.  368. 

Uaidw.  498,  8  AUc.  240,  and  17  Yes.  162.  (t)  7  Yes.  158, 168 ;    14  Yes.  364;    17 

(a)  2  Dick.  725;  17  Yes.  167.  Yes.  170. 

(5)  2  P.  W.  149;    Amb.  ed.  Blant,  Ap-  {j)  2  Dick.  725, 726;    14  Yet.  860;   17 

peod.  797  ;  2  Dick.  726 ;  17  Yes.  167.  Yes.  167. 

(e)  Barn.  Ch.  Rep.  81 ;   8AUlS89;   17  (jb)  7  Yes.  168 ;    14  Yes.  864, 861  {   17 

Yes.  161,  163.  Yes.  170. 

{d)  2  P.  W.  149 1  Ambi  M.  Blunt,  Ap-  (/)  7  Yes.  170  ^  14  V^  «6h 
Piod«7n{  17  Yes.  162. 
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sitions  with  the  term  'generally  speaking,'  because  they  both  seem  to  ad- 
mit of  exceptions,  "(m)  And  the  same  learned  Judge  has%elsewhere 
said, — '<  A  moatgagee  or  purchaser  from  the  executor,  of  a  part  of  the 
personal  property  of  the  testator,  has  a  right  to  infer  that  the  executor  is, 
in  the  mortgage  or  sale,  acting  fairly  in  the  execution  of  his  duty,  and  is 
not  bound  to  inquire  as  to  the  debts  or  legacies.  But  if  the  nature  of  the 
transaction  afibrds  intrinsic  evidence,  that  the  executor,  in  the  mortgage 
or  sale,  is  not  acting  in  the  execution  of  his  duty,  but  is  committing  a 
breach  of  trust,  as  where  the  consideration  of  the  mortgage  or  sale  is  a 
personal  debt,  due  from  the  executor  to  the  mortgagee  or  purchaser,  there 
such  mortgagee  or  purchaser,  being  a  party  to  the  breach  of  trust,  does 
not  hold  the  property  discharged  from  the  trusts,  but  equally  subject  to 
the  payment  of  debts  and  legacies,  as  it  would  have  been  in  th9  hands  of 
tlie  executor,  "(n) 

On  the  subject  of  the  interference  of  a  Court  of  Equity,  it  remains  to 
notice  the  following  cases: — 

In  Taylor  v.  Hawkins,  where  certain  leasehold  premises  were  specifi- 
cally bequeathed  to  an  executor,  and  he,  in  seven  months  after  the  testa- 
tor's death,  mortgaged  the  same,  as  security  for  a  debt  owing  by  himself 
personally,  and  for  other  sums  to  be  advanced  on  his  private  account;  and 
afterwards  the  premises  were  sold;  the  Court  held,  the  mortgagees  were 
entitled  to  be  paid  out  of  the  purchase-money,  before  a  bond  creditor  of  the 
testator;  the  answer  of  this  creditor  not  saying,  he  believed  the  mort- 
gagees knew  there  were  debts  of  the  testator  unpaid,  or  containing  any 
other  ground  of  inquiry  into  fraud  or  collusion  on  the  part  of  the  mort- 
gagees, (o)  In  Keane  V.  Robarts,  where  the  defendants  R.  and  De  L. 
were  held  not  to  be  responsible  to  legatees  and  creditors  for  assets.  Sir  J. 
r  *492  1  ^^^^^  distinguished  the  case  from  one  of  purchase  or  pledge 
I-  ^  from  the  executors;  saying,  <<  It  is  the  case  of  agents  of  *the 

executors  receiving  money  by  the  authority  of  the  executors,  and  remit- 
ting it  to  them  in  the  course  of  their  duty  as  agents,  and  in  the  proper  forms 
of  business,  leaving  the  application  of  it  to  the  purposes  of  the  will  wholly 
in  the  power  of  the  executors.''(/>)  In  Cubbidge  v.  Boatwright,  the 
Court,  on  a  bill  filed  by  an  administratrix  ck  bonis  non  of  C,  set  aside 
an  assignment  of  a  leasehold  house,  which  H.,  an  administrator  with  the 
will  annexed  of  C,  had  made  to  secure  an  annuity,  and  also  a  subsequent 
sale  of  the  house  by  H.'s  executrix;  on  the  grounds,  that,  under  the  cir- 
cumstances of  the  case,  it  was  impossible  to  say  the  property  had  been  ad- 
ministered by  H.,  and  consequently,  on  H.'s  death,  it  did  not  pass  to 
H.'s  executrix,  but  to  the  administratrix  de  bonis  non  of  the  original  ies- 
tatrix.(^)  In  Drohan  v.  Drohan,  a  Court  of  Equity  set  aside  a  lease  of  a 
farm,  which  a  widow  and  administratrix  had  made  at  an  undervalue,  and 
to  a  lessee  who  had  express  notice,  that  the  administratrix,  and  the  child- 
ren of  the  intestate  by  a  former  wife,  had  agreed  to  divide  the  property 
of  the  intestate,  according  to  the  Statute  of  Distributions,  and  that  the  ad- 
ministratrix was,  by  the  children,  called  on  to  sell  the  intestate's  interest 
in  the  farm.(r) 

2. — The  Statute  of  Frauds,  29  Ch.  II.,  c.  3,  enacts  by  section  7,  that 

(m)  4  Madd.  367.-  (p)  4  Madd.  332,  369. 

(n)  2  Sim.  &  St  205.    See  also  Lowther  (q)  1  Hass.  549. 

▼.Lord  Lowther,  13  Yes.  104.  (r)  1  BaU  A;  B.  185b 
(o)  8  Yea.  209. 
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<<all  declarations  or  creations  of  trusts  of  any  lands,  tenements,  or  here- 
ditaments, shall  be  manifested  and  proved  by  some  writing,  signed  by  the 
party  who  is  by  law  enabled  to  declare  such  trust,  or  by  his  last  will  in 
writing."  But  provides  by  its  next  section,  <<  That  where  any  convey- 
ance shall  be  made  of  any  lands  or  tenements,  by  which  a  trust  shall  or 
may  arise  or  result  by  the  implication  or  construction  of  law,  then  such 
trust  shall  be  of  the  like  force  and  effect,  as  the  same  would  have  been,  if 
this  statute  had  not  been  made." 

If  an  executor  lays^out  money,  which  is  assets,  in  a  purchase  of  land,  a 
Court  of  Equity  will  not  follow  these  assets  into  the  land,  if,  in  the  con- 
sideration of  the  Court,  there  is  not  sufficient  evidence  to  make  the  execu- 
tor a  trustee.(^)  But  to  prove  that  *the  land  was  bought  ^  ^  .^^  , 
with  the  assets,  and  to  create  such  a  trust,  parol  evidence  is  I-  -1 

admitted,(/)  and  although  the  executor  is  himself  dead.(u)  And  if  the 
evidence  proves  a  trust,  the  Court  will  decree  the  executor  to  be  a  trus- 
tee for  a  legatee,  or  other  party,  entitled  to  the  money  laid  out  in  the  pur- 
cha8e.(t;) 

In  a  case  where  certain  stock  belonging  to  a  testator  was  sold  out,  and 
the  money  invested  in  South  Sea  stock,  Lord  Hardwicke,  with  reference 
to  following  the  money,  stated  in  the  Court  of  Chancery, — **  It  has 
been  objected,  on  the  part  of  the  plaintiff,  that  money  has  no  ear-mark, 
and  therefore  upon  that  account  the  stock,  which,  has  been  purchased, 
cannot  be  considered  as  part  of  the  estate  of  Sir  N.  This  objection  has 
been  enforced  by  saying,  that  if  an  executor  sells  part  of  a  testator's  es- 
tate, and  converts  the  money  into  stock,  a  creditor  of  the  testator  shall 
not  be  allowed  to  follow  that  money  into  the  stock  wherein  it  was  so 
converted,  and  consider  the  stock  as  assets  in  the  hands  of  the  executor, 
but  shall  only  be  allowed  to  charge  the  executor  with  a  devastavit;  and 
undoubtedly  that  is  the  general  rule,  not  only  at  law,  but  in  this  Court 
likewise.  But  there  are  many  cases  wherein  that  rule  does  not  hold  in 
this  Court,  and  the  creditor  shall  be  allowed  to  follow  the  stock  speci- 
fically. And  if  stock  belonging  to  a  testator  is  given  by  his  will  subject  to 
a  contingency,  the  Court  does  not  presume  that  the  stock  will  always  re- 
main in  the  same  plight.  And  if  it  is  converted  into  other  stock,  the 
stock  into  which  it  is  so  converted  shall  be  subject  to  the  same  contin- 
gency ."(w) 

(«)  Halcott  T.  Markant!  Prac  Ch.  168 ;        (m)  Prec.  Ch.  169 ;  2  Vern.  440, 441 ;  1 
KiDder  ▼.  Miller,  ibid,  171 ;    Kendar  ▼.  Mil-    AUc.  59. 

wtfd,  8.  C  2  Veni<  440.-^2  P.  W.  414.  (v)  Anon.  8el.  Ca.  Ch.  67,  2  Eq.  Caa. 
See  Heron  v.  H«roD,  Prec.  Ch.  163,  2  Eq.  Abr.  749;  Balgney  v.  Hamilton,  Amb.  414; 
Gae.  Abr.744,  and  Hoopers.  Eylea,  2  Vern.  Ryall  v.  Ryall,  1  Atk.  69,  alao  stated  Amb. 
48a  413,  and  cited  10  Ves.  618.    See  aUo  Wil- 

(0  Prec.  Ch.  169 ;  2  Vera.  441 ;    1  Atk.    lis  y.  WiUia,  2  Atk.  71. 
59,60;  Ainb.412;  ioyee.617;  2Atk.7I.         (w)  Batten  y.   Whorewood,  Bam.  Ch. 

Rep.  422  ;    Waite  y.  Whorwood,  8.   C,  2 
Atk.  169. 
2  f2 
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[    •494   ]  •CHAPTER  XXXVIII. 

OF  THE  PERSONAL  UABILITIES  OP  AN  EXECUTOR. 
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VII.  Of  Losses  in  case  of  Loan  or  Investment, 
VIII.  Of  parting  with  Property  to  a  Co-Executor. 
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SECTION  I. 

A  GENERAL  VIEW  OF  THE  SUBJECT  OF  THIS  CHAPTER. 

When,  by  the  wrongful  act  of  an  executor,  assets  are  lost  to  a  party, 
r  *4Q5  1  as  a  creditor  or  legatee,  entitled  to  them,  the  executor  *is,  in 
I-  ^  technical  language,  said  to  have  wasted  the  assets,  or  to  be 

guilty  of  a  devastavit. {a)  This  waste  he  may  be  compelled  to  make  good 
out  of  his  own  property;  as  to  either  a  creditor,(&}  or  legatee,(c)  or  to 
the  person  entitled  to  the  residue  of  the  testator's  personal  estate.  ((/) 

Among  other  acts,  which,  at  law,  may  be  a  devastavit,  or  may  draw 

(a)  Doct  6t  St  Dial.  2,  ch.  10,  ed.  1709,  Powell  ▼,  ETtns,  6  Vet.  889.    In  Dyoee  v. 

p.  158  ;  God.  Orph.  Leg.  2d  ed.  203.  Pyoee,  1  P.  W.  305,  it  was  held,  on  the  par- 

(6)  Doct  A  St  Dial.  2,  ch.  10,  ed.  1709,  ticular  circumstances  of  the  case,  that  the 

p.  158;Bro.  Abr.  tit   JldmnUtratort^  ^,  residuary  legatee  shoald  not  suffer,  by  the  de- 

50,  tit  Executors^  pL  116.  vastavit  there  committed,  more  than  in  pro- 

(c)  Adye  v.  FeuiUeteau,  I  Cox,  24.  See  portion  with  the  other  legatees.  See  Ham- 
also  Watts  ▼.  Kancie,  Toth.  77.  phreys  ▼.  Humphreys,  2  Cox,  186,  and  1  P. 

((f)  Townsend  ▼.  Barber,  1   Dick.  856 ;  W.  5th  ed.  306,  n. 
Lowsoa  ▼.  Copeland,  2   Bro.  C.   C.   166 ; 
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on  an  executor  personal  liability  or  lo88,(6)  it  may  particularly  be  men- 
tioned, that  it  appears  that  by  the  decision  of,  or  an  opinion  expressed  in, 
a  Ck>urt  of  Law,  as  distinguished  from  a  Court  of  Elquity,  at  law  a  de- 
vctstavit  may  be  committed,  or  the  executor's  personal  liability  or  loss 
incurred, — by  executing  a  re1ease,(/)  as  a  release  of  a  debt  owing  to  the 
testator,(^)  or  a  release  to  an  administrator  durante  minore  setaie  of 
all  demands;  and  which  administrator  has  at  the  time  ^ssets  in  his 
hands :(A)  by  paying  a  bond  made  on  an  usurious  *contract:(2)  by  pay- 
ing a  legacy  before  a  debt  of  record ;  or  by  paying  a  legacy  before  a 
bond  or  simple  contract  debt,  of  which  the  executor  has  notice:(y)  by  let- 
ting interest  on  a  debt  grow  in,  arrear,  and  then  suffering  judgment  for 
principal  and  interest:(^)  by  appointing  an  agent,  to  receive  ^  ^  .g^  ^ 
*a  debt,  who  receives  it,  but  will  not  repay ;(/)  by,  in  certain  «•  J 

cases,  a  conversion  of  the  testator's  property,  as  where  the  executor  uses 
it  as  his  own:(m)  and,  generally  speaking,  by,  it  is  presumed,  any  ex- 
penditure, which,  as  against  creditors,  is  inadmissible;  as  extravagant 
funeral  expenses,(n)  or  money  paid  for  clothes,  and  other  necessaries, 
and  schooling  provided,  for  the  testator's  children  since  his  death,  (o) 

Among  other  instances,(/?)  it  may  be  mentioned,  that  it  appears,  by  the 
decision  of,  or  an  opinion  expressed  in,  a  Court  of  Equity,  in  equity  a 
devastavit  may  be  committed,  or  the  executor's  personal  liability  or  loss 
incurred, — by  neglecting  to  call  in  a  debt,  secured  by  bond  to  the  testa- 
tor ,(9)  or  out  on  personal  security  :(r)  by  allowing  interest  to  run  on  a 
debt,  as  on  a  debt  by  bond,  when  the  executor  has  su£Scient  assets  in  his 
hands  to  discharge  the  principal  of  the  debt;(^)  by  a  conversion  of,  that 
is,  by  altering  the  nature  of,  the  testator's  estate:(^}  by,  perhaps  it  may 
be  stated,  losing  a  bond  on  which  a  debt  is  owing  to  the  testator:(u)  by 
paying  out  of  his  own  pocket,  and  beyond  the  personal  assets,  bond 

(e)  Doct  &  St  Dial.  2,  ch.  10,  ed.  1709,  (/)  Jenkins  ▼.  Piombe,  6  Mod.  93.    See 

p.    158;  Wentw.  Off.  Ex.   ch.  xiii;  God.  Pistor  v.  Dunbar,  1  Anstr.  107. 

Orph.  Leg.  part  2,  ch.  26 ;  Bro.  Abr.  tit.  (m)  Quick  ▼.  Staines,  2  Espin.   667,  1 

JSxeeutor9,T^l  172  ;  1  Rol.  Abr.  927,  8.  pi.  Bos.  &  P.  293. 

4, 6 ;  Keilw.  64  b.;  2  Brownl.  &  G.  185 ;  3  (n)  1  Salk.  296 ;  God.  Orph.  Leg.  2d  ed. 

Mod.  240  ;  12  Mod.  573  ;  3  Salk.   126,  tit.  204  ;  2  Bl.  Com.  608. 

Devattavit,  pi.  2  ;  2  Kenyon,  part  1,  p.  295;  (0)  Giles  y.  Dyson,  1  Stark.  32. 

Carter  ▼.  Love,  Mo.  358 ;  Yate  v.  Alexan-  {p)  Gibbs    y.    Herring,  Prec.    Ch.  49  ; 

der,  Godb.   284.     See  also  Woodcock  ▼.  Charlton  y.  Low,  3  P.  W.  330 ;  Keylinge** 

Hem,  Gooldsb.  142.  case,   1   Eq.   Cas.  Abr.  239  ;  Duchess  of 

(/)  Russel'scase,  6  Co.  27.  Hamilton  y.  Incledon,  11  Vin.  Abr.  279,  Ca. 

(sr)  Anon.  Dalis.  89,  Ca.  4,  Owen,  36,  53, 2  Eq.  Cas.  Abr.  456,  Ca.  8 ;  Horsley 
— ^Hob.  66.  See  also  1  Vem.  455 ;  Rnssers  y.  Chaloner,  2  Ves.  83,  85  ;  Carsey  y.  Bar- 
case,  6  Co,  27 ;  and  Kniyeton  y.  Latham,  sham,  stated  1  Sch.  &  Lef.  344 ;  Doyle  y. 
Cro.  Car.  490.  Blake,  2  Sch.  &  Lef.  231. 

(A)  Yeghelman  y.   Kighley,  1   Anders.  (q)  Lowson  y.  Copeland,  2  Bro.  C.  C. 

138 ;    Brightman  y.   Keighley,  Cro.    Eliz.  166,  cited   1   Madd.  Rep.  298  $  Powell  y. 

43 ;  Kightley  y.  Kightley,  3  Leon.  102 ;  Evans,  5  Ves.  839.    See  Orr  y.  Newton, 

KitUey's  case,  Godb.  29.  2  Cox,  274,  276. 

(t)  I  Brownl.   A  G.  33 ;  Hob.    167 ;  3  (r)  8  Ves.  467. 

Salk.  126,  ^uDevagtavit,  pL  1.  («)  Anon.  2  Eq.  Cas.  Abr.  455,  L.  Ca. 

{j  )  Doct   dc  St  Dial.  2,  Ch.  10,  ed.  4 ;  Anon.  ib.  456,  Ca.  6.     See  also  Seaman 

1709,  p.  158 ;  Bro.  Abr.  tit  Jidndmatrators,  y.  Dee,  2  Ley.  39,  1  Ventr.   198,  3  Salk. 

pt  37,  tit  Exeeutors,  pi.   116  ;    Keilw.  63  125,  pi.  6. 

b.;  3  Salk.  125,  tit  Devatlavit,  pi.  2.    See  O)  Batten,  or  Watte,    y.    Whorewood, 

abo  I  Mod.  176.  Bam.  Ch.  Rep.  422,  2  Atk.  159. 

(it)  Seaman  y.  Dee,  2  Ley.  89,  1  Ventr.  (u)  Goodfellow  y.  Barchett,  2  Vem.  299. 
198,  3  Salk.  125.    See  Anon.  2  Eq.  Cas. 
Abr.  465,  L.  Ca.  4,  and  ib.  456,  Ca.  6. 


328  BAH  ON  A88STS,  DEBTS  AND  INCUMBBANCES. 

debts  of  the  testatorrft;)  by,  in  some  cases,  payment  of  ]egacies:(to)  by, 
when  a  legacy  is  giyeo  to  an  infant,  paying  it  either  to  the  infant  him- 
self, or  to  his  father  during  the  infancy  :(a?)  by,  when  a  legacy  is  bequeathed 
r  *497  1  ^^  ^  married  *woman  generally,  and  not  for  her  separate  use, 
L  ^^'  J  payment  of  it  to  herself,  instead  of  to  her  husband  :(y)  by 
permitting  specific  legatees  to  retain  or  possess  the  efifects  specifically  b^ 
queathed  to  them,  and  which,  to  pay  creditors,  are  afterwards  required 
to  make  up  a  deficiency  of  assets,  (z) 

An  executor  has  by  a  Court  of  Equity  been  held  to  be  personally  an* 
swerable  for  money  as  received  by  his  agent,  in  a  case  where  the  testa-* 
tor  directed  E.  P.  to  carry  on  his  business,  and  the  money  received  was 
debts  in  the  crade  due  before  the  death  of  the  testator,  and  which  the  exe- 
cutor permitted  E.  P.  to  get  in,  no  intention  that  E.  P.  should  collect 
them  being  apparent  or  hinted  at  in  the  will.(a) 

An  executor  may  in  some  cases  be  personally  responsible  for  the  loss 
caused  to  his  testator's  estate,  if  goods  in  the  executor's  possession  be* 
come  impaired,  or  are  sold  by  him  at  an  undervalue;  or  he  omits  to  sell 
them  at  a  good  price,  and  afterwards  a  less  sum  only  can  be  obtained  for 
them.  (6)  And  here  it  may  be  mentioned,  that  in  Hall  y.  Hallet,  Lord 
Thurlow,  in  noticing  a  sale  of  ships  by  an  administrator,  observed,  <<He 
sold  many  of  the  ships  before  their  arrival,  and  before  he  could  possibly 
know  the  most  advantageous  method  of  disposing  of  them.  This  could  not 
be  justified,  but  upon  a  very  pressing  occa8ion.*'(c)  In  Crosse  v.  Smitb, 
where  counsel  contended,  that,  for  damages  done  to  goods,  or  for  their 
loss  by  robbery,  without  default  of  the  executor,  he  is  not  liable  more 
than  a  common  bailee,  Lord  Ellenborough  scouted  the  idea,  that  in  a 
r  *4Q8  1  ^^^^  ^^  ^^  ^^  executor  *might  be  considered  a  mere  or- 
1-  •'  dinary  bailee;  and  took  it  to  be  clear,  that  no  case  at  law  had 

decided,  '<  that  an  executor,  once  become  fully  responsible,  by  actual  re- 
ceipt of  a  part  of  his  testator's  property,  for  the  due  administration  thereof, 
can  found  his  discharge  in  respect  thereof,  as  against  a  creditor  seeking 
satisfaction  out  of  the  testator's  assets,  either  on  the  score  of  inevitable 
accident,  as  destruction  by  fire,  loss  by  robber}*^,  or  the  like,  or  rea- 
sonable confidence  disappointed,  or  loss  by  any  of  tlie  various  means, 
which  afibrd  excuse  to  ordinary  agents  and  bailees  in  cases  of  loss,  with- 
out any  negligence  on  their  part."(£/)     In  a  Court  of  Equity,  an  execo* 

(«)  Robinson  v.  Tonge^  8  P.  W.  898.  cy  of  an  infant  into  the  Bank,  with  the  pri- 

{w)  Hodges  y.  Waddington,  S  Ch.  Gas.  yity  of  the  aocountant^general  of  the  Court  of 

9;  Hawkins  y.   Day,  Amb.   160,  and  ed.  Chancery;  Whopham  y.  Wiogficid,  4  Ym^ 

Blunt,  Append.  803,  1  Dick.   156,  cited  3  630.     On  the  application  of  dividends  for  an 

Meriy.  664.  See  3  Salk.  125,  tit  devaitavitt  infant's  maintenance  and  edacattony  see  staL 

pi.  2  ;  Necton  and  Sharpe's  case,  1  Rol.  Abr.  1  Will  IV.  c.  66,  s.  32. 

928,  X.  pi.  1, 2 ;  Neetor  and  Sharp  y.  Gen-  (y)  Palmer  y.  Treyor,  1  Vem.  261. 

net,  Cro.  EHz.  466.  (z)  Spode  y.  Smith,  3  Ross,  61 1 . 

(or)  HoUoway  v.  Collins,  1  Ch.  Cas.  246;  (a)  Pistory.  Danbar,  1  Anstr.  107. 

Dyke  y.  Dyke,  Cas.  T.  Finch,  94 ;  Dagley,  (b)  Wentw.  OS.  Ex.  eh.  liii.  14th  ed.  p. 

or  Doyley,  y.  Tolferry,  1  P.  W.  286,  1  Eq.  802 ;  Jenkins  v.  Plomhe,  6  Mod.  181. 

Cas.  Abr.  300,  cited  2  Atk.  81,  and  3  Bro.  (c)   1  Cox,  138. 

C.   C.  97 ;  Dawley  y.  Ballfrey,  Gilb.  Eq.  (d)  7  East,  246,  266,  268,  3  Smith,  203. 

Rep.  103 ;  Philips  v.  Paget,  2  Atk.  80,  cited  On  deetnicUon  of  asseU  by  fire,  see  also 

1  Yes.  jun.  249  ;  Cooper  y.  Thornton,  3  Bro.  Holt  y.  Holt,  1  Ch.  Cas.  190,  cited  1  Vem. 

C.  C.  96,   166  ;  Davies  y.  Aasten,  1  Yes.  92,  and  2  Yern.  67.    And  on  the  qnestioiii 

Jan.  247,  3  Bro.  C.  C.  178  ;  Lee  y.  Brown,  whether  an  executor  is  bound  to  renew  his 

4  Ves.  362.     The  statute  36  Geo.  III.  c.  52,  testotor's  policy  of  insurance  against  fire, 

a.  32,  empowers  an  executor  to  pay  the  lega-  Parry  y.  Ashley,  8  Sim.  97, 100. 
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tor  may,  in  some  cases,  not  be  personally  answerable  for  a  loss  occasioned 
by  his  employment  of  an  agent;  as  where  the  executor  sends  money  to 
a  person  in  the  country,  to  pay  the  testator's  debts  there,  (e)  In  Morley 
y.  Morley  a  trustee  for  an  infant  lost  a  sum  of  money  by  theft  out  of  his 
house;  and,  in  a  Court  of  Equity,  Lord  Nottingham  allowed  the  money 
in  the  trustee's  account,  saying,  <<  he  was  to  keep  it  but  as  his  own/'(^ 
And  this  doctrine  is  confirmed  by  Jones  v.  Lewis,  where  a  decree  had 
been  obtained  against  the  defendant's  husband  (to  whom  she  was  admi- 
nistratrix) for  a  general  account  of  assets,  and  for  payment  of  the  balance. 
The  defendant  excepted  to  the  report;  for  that  certain  goods,  which  had 
been  delivered  by  her  to  her  solicitor,  and  offered  to  the  plaintiff,  had 
been  since  stolen  from  her  solicitor.  And  Lord  Hardwicke  allowed  this 
exception.  <<I  will  now,"  said  his  Lordship,  <<  consider  this  case  as  if 
the  robbery  had  been  without  any  tender  of  the  goods  at  all  to  the  plain- 
tiff. It  is  certain,  that  if  bailee  of  goods,  against  whom  there  is  an  ac- 
tion of  account  at  law,  loses  the  goods  by  robbery,  that  is  a  discharge  in 
an  action  of  account  at  law:  and  it  is  proved,  (and,  I  think,  reasonably,) 
that  if  a  trustee  is  robbed,  that  robbery  properly  proved  shall  be  a  dis- 
charge, provided  he  keeps  them  so  as  ^'he  would  keep  his  p  «4qq  i 
own.    So  it  is  as  to  an  executor  or  administrator,  who  is  not  *■  -' 

to  be  charged  further  than  eoods  come  to  his  hands;  and  for  these  not  to 
be  charged  unless  guilty  of  a  devastavit;  and  if  robbed,  and  he  could 
not  avoid  it,  he  is  not  to  be  charged,  at  least  in  this  Court  How  it 
would  be  at  law,  I  know  not;  for  I  know  no  case  of  that  at  law.  The 
defendant  is  administratrix:  supposing  these  goods  had  been  in  her  own 
custody,  and  she  had  been  robbed,  I  am  clear  of  opinion,  if  that  fact  be 
made  out,  (which  can  only  be  by  circumstances,  as  it  is  probably  made 
out  here,)  she  ought  to  have  been  discharged  of  these  goods;  and  that 
notwithstanding  no  tender  thereof,  for  that  was  a  superabundant  act; 
for  it  is  a  decree  against  her  husband,  not  for  delivery  of  the  goods,  but 
for  a  general  account  of  assets,  and  nothing  directed  to  be  paid  but  what 
was  found  on  the  balance.  The  only  doubt  then  is,  that  they  were  not 
lost  out  of  her  custody,  but  her  solicitor's,  where  they  were  put  by  her 
for  a  particular  purpose.  I  do  not  know  that  a  bailee,  executor,  adminis- 
trator, or  trustee,  are  bound  to  keep  goods  always  in  their  own  hands. 
They  are  to  keep  them  as  their  own,  and  take  the  same  care.  If,  there- 
fore, a  man  lodged  trust  money  with  a  banker;  if  lost,  in  many  cases, 
the  Court  has  discharged  the  trustee,  especially  if  lost  out  of  the  banker's 
hands  by  robbery.  In  the  present  case,  what  has  been  done  is,  what  she 
would  have  done  with  her  own — leaving  them  with  her  solicitor  in  or- 
der to  be  delivered  to  plaintiff,  when  proper  so  to  do;  and  why  might  she 
not  do  that?  It  is  the  same  as  if  they  had  been  in  her  own  custody;  and 
there  is  no  pretence  that  they  were  collusively  put  into  the  hands  of  her 
solicitor.  It  would  be  too  hard  to  charge  her  with  these  things  lost."(^) 
When  there  are  two  or  more  executors  named  in  a  will,  and  they  all, 
or  two  or  more  only,  accept  the  executorship;  for  many  purposes,  each 
executor  so  undertaking  the  office  represents  the  person  of  the  testator, 
and  is  wholly  independant  of  the  rest.(A)    Each  is  able  to  receive  a 

(e)  Bacon  y.  Bacon,  5  Ym.  S81  ;  Cham-        (/)  2  Ch.  Cas.  2. 
bars  y.  Mtnchin,  7  Yes.  193.    See  Piflor  t.        Qr)  2  Yea.  240. 
Dtmbar,  1  AnaU.  107.  (A)  2  Yea.  267 ;  1  Eden,  859 ;  1  Dick.  367. 
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debt  due  to  the  testator^  and  alone,  and  withoat  the  signature  of  another 
r  •'^oo  1  executor,  to  give  a  sufficient  *reccipt  for  the  money.(t)  Ekch 
>-  ^  ^  J  also  possesses  the  power  to  make  disbursements,  as  in  pay- 
ment of  the  testator's  debts.(j)  And  each,  without  the  concurrence  of 
another  executor,  is  able  to  sell  a  personal  chattel,  (A?)  or  leasehold  for 
years,  belonging  to  the  testator;  and  in  either  case  to  sign  a  sufficient 
receipt  for  the  purchase  money;  and,  in  the  instafice  of  the  leasehold  for 
years,  to  execute  a  valid  conveyance  or  assignment  of  it.(/)  As,  there- 
fore, each  executor  is  for  many  purposes  independent  of  the  rest,  reason 
points  out,  and,  it  is  accordingly  acknowledged  and  decided,  that  when 
an  executor  exercises  his  independent  power  over  the  estate  of  the  tes- 
tator, although  this  executor  may  be  personally  responsible  for  the  effect 
of  the  act  done,  as  a  loss  or  injury  occasioned  by  it  to  the  testator^s 
estate;(m)  yet  a  co*executor,  who  did  not  concur  in  the  act,  is  not 
answerable  with  him.(n) 

In  the  event  of  the  death  of  an  executor,  by  whom  a  devastavit  is 
committed,  it  appears  that  at  law  the  waste  was  formerly  considered  to 
be  a  personal  wrong,  which  died  with  the  executor.(o)  This  state  of 
the  law  has  however  been  altered  by  the  legislature.(/?)  And  the  statute 
4  and  5  W.  &  M.,  c.  24,  s.  12,  enacts,  that  the  executor  of  an  executor, 
who  shall  waste  the  estate  of  his  testator,  shall  be  liable  and  chargeable 
in  the  same  manner  as  his  testator  should  or  might  have  been.  In  equity, 
the  waste  constitutes  a  simple  contract  debt,  payable  out  of  the  personal 
assets  of  him,  by  whom  it  is  committed.(^)  A  debt  created  by  a  devas- 
r  ^SOl  1  ^^^^  ^**'  ^^  Price  V.  Morgan,  held  not  to  be  such  a  debt  as 
■-  J  was  *within  the  meaning  of  the  particular  will,  by  which 

lands  were  devised  to  be  sold  to  pay  the  debts  of  the  testator.(r) 

In  particular  cases,  an  executor  who  commits  a  devastavit  in  law  may 
be  relieved  in  equity.  (9)  And  at  law  relief  has  been  affi)rded  to  an  ad- 
ministratrix, by  setting  aside  a  judgment  confessed  by  her;  a  simple 
contract  creditor  having  taken  advantage  of  her  want  of  knowledge  of 
the  law,  and  prevailed  on  her,  who  had  notice  of  a  bond  debt,  to  confess 
judgment  to  creditors  by  simple  contract.(/) 

(t)  4  Darn.  &  E.  633;  2  Yes.  267;  7  CoIUni,  2  Le^.  1 10 ;  Aatry  T.Nevit,  ib.  133; 

Vm.  196  ;  Wesdej  y.  Clarke,  1  Eden,  367.  Anon.,  1  Ventr.  292.^1  Ch.  Cm.  303;  2 

(J)  2  Ve«.  267,  268.  Ch.  Caa.  217  ; 

(k)  Bro.  Abr.  tit.  Executon,  66 ;  4  Dam.        (p)  Stat  30  Ch.  11.  c  7 ;  4  and  6  W,St 

&  E.  632 ;  2  Vec.  267.  M.  c.  24, 8.  12. 

(/)  Aoon.  1  Dyer,  23  b.,  Ca.  146;  Pannel        (q)  Batharat'a  case,  2  Ventr.  40;  Piiee 

▼.  Fenn,  Cro.  Eliz.  347,  1  Rol.  Abr.  924;  ▼.  Morgan,  2  Ch.  Caa.  216;  Charlton  t. 

WeaUey  v.  Clarke,  1  Eden,  357.  Low,  3  P.  W.  330,  331 ;  Towniend  ▼.  Baiw 

(fo)  Langford  v.  Oascoyne,  11  Yea.  333.  ber,  1  Dick.  356. 

(n)  Hardr.  314;  Toth.  ed.  1830,  p.  88  ;  1         (r)  2  Ch.  Caa.  215. 
Dick.  857;  2  Bro.  C.  C.  116;  4  Yea.  607;        («)  Execaton  of  Lady  Croft  t.  Lyndaqr^ 

Darwell  v.  DarwelU  2  Eq.  Caa.  Abr.  456 ;  2  Freem.  1.    See  7  East»  268,  and  Holt  ▼• 

Langford  ▼.  Gascoyne,  1 1  Yea.  836,  aa  to  the  Holt,  1  Ch.  Cae.  190. 
dxeentor  Lambert.  (/)  Anon.,  2  Kenyon,  part  1,  p.  294. 

(0)  Tocka'a  osM,  8  Leon.  241 ;  Brown  t. 
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SECTION  II. 
OF  AN  laBEOULAR  FBSFEBSNOE  OF  A  CBSDITOR. 

It  appears  that,  by  the  decisioa  of,  or  opinion  expressed  in,  a  Court  of 
Law,  at  law  a  devastavit  may  be  committed,  or  the  executor's  personal 
liability  or  loss  incurred, — by  paying  a  debt  of  a  lower  before  one  of  a 
higher  degree ;(t/)  as  a  bond  or  simple  contract  debt  before  a  debt  by 
judgment  obtained  against  the  executor, (v)  or  a  simple  contract  debt  be- 
fore a  debt  by  bond,(t^7)  of  which  the  executor  has  notice :(ar)  by  first 
paying  the  latter  of  two  judgments  obtained  against  the  executor:(^)  by 
paying  a  bond  debt,  after  notice  of  an  action  brought  against  the  execu- 
tor by  another  bond  creditor:(z)  by  paying  a  bond  debt,  the  day  of  pay- 
ment of  which  is  not  yet  come,  before  a  bond  debt,  the  day  of  payment 
of  which  is  past:(a)  by  confessing  judgment  to  a  simple  p  ttRfxo  i 
contract  ^creditor,  after  notice  of  a  debt  by  bond:(d)    by  ^  ^ 

paying  a  simple  contract  creditor,  after  another  in  equal  degree  has  sued 
an  original.(c) 

And  by  a  Court  of  Equity  it  is  held,  that  in  equity  a  devastavit  may 
be  committed,  by  paying  a  debt  of  a  lower  before  one  of  a  higher  de- 
gree,(£/}  as  a  bond  debt  before  a  debt  by  final  decree  obtained  against  the 
executor,  (c) 

To  charge  an  executor  with  a  devastavit,  on  account  of  payment  of 
debts  by  simple  contract  before  a  debt  by  bond,  some  notice  of  the  bond 
debt  must  in  equity,  (/)  as  well  as  at  law,  be  proved.  (^)  But  of  debts 
of  record  an  executor  is  bound  to  take  notice.(A)  And  therefore  if  be- 
fore a  debt  of  record,  as  a  Crown  debt,(z)  or  judgment(j)  docketed 
pursuant  to  the  statute  4  and  5  W.  &M.,c.  20,(Ar)  or  final  decree  in 
equity,  (/)  he  out  of  legal  assets  pays  a  debt  by  bond  or  simple  contract, 
he  is  guilty  oi  a  devastavit, (m)  notwithstanding  this  payment  was  made 
without  notice  of  the  debt  of  record,  (n)    At  law,  to  a  scire  facias 

(tt)  Bearblock  ▼.  Read,  2  Brownl.  &  O.  (sr)  Vaagh.  94 ;  Fittg.  78 ;  3  Ler.  1 15  ^ 

SI.    See  6  Modd,  144.  1  Mod.  175 ;  3  Mod.  116 ;  Amb.  ed.  Bla&t, 

(v)  Yangh.  04,  95.     See  alio  3  Salk.  507.  Append.  803 ;  1  Diek.  157.    See  1  Barnard, 

(v)  Doct  &  St  DiaL  2,  ch.  10»  ed.  1709,  Hep.  186. 

p.  158;   Bro.  Abr.  tit.  Adminiatraton,  pi.  (A)  Cro.Eliz.  793;  2  Veni,89;  2Freeni. 

50;  Vaagh.  94.  104;  3  P.  W.  117;  1  Barnard.  Rep.  186; 

(x)  Vangh.  94 ;  Fitsg.  78 ;  3  Lev.  115;  4  Barn.  &  C.  416,  n.;  Anon.  1  Dyer,  32  a.  n. 

1  Mod.  175 ;  3  Mod.  115 ;  Amb.  ed.  Blunt,  (t)  Cro.  Eliz.  575 ;  1  Rol.  Abr.  927,  8. 

Append.  803 ;  1  Dick.  157.  pi.  5 ;  16  East,  281 ;  4  Bam.  A,  C.  416,  n. 

(jf)  Vangh.  95  ;  Bro.  Abr.  tit.  Ezecatoia,  See  also  Bro.  Abr.  tit.  Executors,  pi.  116. 

pL  103 ;  1  Rol.  Abr.  927,  T.  pi.  1.  (j)  Ordwey  ▼.  Godfrey,  Cro.  Eliz.  575 ; 

(x)  Scarle's  case,  Mo.  678 ;  Anon.Keilw.  Littleton  ▼.  Hibbins,  ib.  793.-3  P.  W.  117. 

74  a.,  Ca.  20.  (h)  Hickey  ▼.  Hayter,  1  Espin.  313,  6 

(a)  Bro.  Abr.  tit  Executors,  pL  172;  1  Dum.  &  E.  384;  Steele  ▼.  Borke,  1  Bos.  & 

KoL  Abr.  926,  Q.  pi.  5.  P.  307. 

ib)  Anon.  2  Kenyon,  part  1,  p.  294.   See  (/)  Shafto  v.  Powcl,  3  Ley.  355 ;  Mason 

Vaagh.  95,  and  Sawyer  ▼.  Mercer,  1  Burn.  ▼.  Williams,  2  Salk.  507 ;  Searle  ▼.  Lane,  2 

&  £.  690.  Vern.  37,  88, 2  Freem.  103 ;  Bishop  ▼.  Ood- 

(c)  3  Kenyon,  part  1,  p.  294,  295.  frey,  Prec.  Ch.  179. 

Id)  Chapman  v,  Derby,  2  Vern.  1 17.  (m)  Otway  v.  Ramsay,  4  Bam.  &  C.  416, 

(e)  Mason  v.  Williams,  2  Salk.  507.  417,  n. 

(/)  Hawkins  ▼.  Day,,  Amb.  160, 1  Dick.  (n)  2  Vera.  37,  89. 
1S5. 
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against  executors  upon  a  judgment  against  their  testator  in  debt,  it  is  not 
any  plea  to  plead,  that,  before  they  had  any  conusance  of  this  judgment, 
they  had  fully  administered  in  paying  debts  on  obligations.(o)  Also  at 
law,  to  a  scire  facias  on  a  decree  in  the  Exchequer,  a  plea  of  payment 

r  *soi  1  ^^  *  '^^"^  *^  °°^  *"y  bar.(/?)  *And,  in  equity,  if  an  execu- 
L  ^^•^  J  tQr  pays  a  bond  debt  before  a  debt  by  final  decree,  the  Court 
will  not  allow  that  payment  in  his  account(7) 


SECTION  III. 

OF  ACCEPTING  SECURITT,  IN  PLACE  OF  PAYMENT  OF  A  DEBT. 

If,  in  the  place  of  payment  of  a  debt  due  to  a  testator,  his  executor 
accepts  a  security  from  the  debtor  to  himself  for  payment  of  it,  in  many 
cases  this  act  of  the  executor  makes  the  debt  present  assets  in  his  hands, 
although,  under  such  new  security,  the  money  is  not  payable  to  him  until 
a  future  day.(r)  The  security  so  taken  by  the  executor  may  be  an 
agreement  by  articles, (^}  or  a  promissory  note^(/}  or  a  bond.(t<)  And 
by  reason  of  such  constructive  present  assets  in  the  hands  of  the  execu- 
tor, he  is,  before  he  has  received  the  money  secured  to  him,  personally 
liable  to  satisfy,  to  the  extent  q{  such  assets,  the  creditors  of  the  testator; 
and  they  may  avail  themselves  of  this  liability  by  either  action  at  law,(t7) 
or,  it  is  presumed,  suit  in  equity,(t^)  against  him.  And  it  is  further  to 
be  mentioned,  that  if  an  executor  sells  goods  of  the  testator,  and,  instead 
of  present  payment  of  the  purchase  money,  he  takes  from  the  purchaser 
a  security  to  pay  it,  it  seems  the  money  so  secured  is  present  assets,  and, 
to  their  extent,  the  executor  is,  before  receipt  of  the  money,  personally 
liable  at  law  to  satisfy  the  demands  of  the  testator's  creditors,  (a?) 


[    *504    ] 


-SECTION  IV. 


OF  AN  EXECUTOR'S  PROMISE  TO  PAT  A  DEBT. 

An  executor  may  make  himself  liable  to  pay,  out  of  his  own  pocket, 
a  debt  due  from  his  testator,  if  in  certain  cases  he  promises  to  pay  the 
debt  But  to  incur  this  personal  responsibility,  the  agreement,  or  some 
memorandum  or  note  of  it,  mtist  be  in  writing.  For  the  Statute  of 
Frauds,  29  Ch.  II.,  c  3,  enacts  by  section  4,  that  <<  no  action  shall  be 


(o)  LitdetoD  ▼.  Hibbins,  Cro.  Eliz.  793. 

(p)  Shafto  V.  Powel,  3  Le^.  355. 

Ig)  Bishop  ▼.  Godfrey,  Prac.  Ch.  179. 

(r)  2  Lot.  190 ;  2  Freem.  100  ;  Gas.  T, 
Holt,  297 ;  12  Mod.  346. 

(«)  Norden  ▼.  Lefit,  2  Ler.  189.  8oe 
Goring  ▼.  Goring,  YeW.  10. 

(0  Bnker  ▼.  Talcot.  1  Yern.  473. 

(u)  Anon.  Cas.  T.  Holt,  297»  18  Mod. 
846. 

(y)  Norden  T.  Levit,  or  LeTen,  2  Lev. 


189 ;  Anon.,  adjudged  by  Pembertoo,  C.  J., 
cited  1  Yern.  474 ;  Anon.  Cas.  T.  Holt,  397, 
12  Mod.  346. 

(w)  Barker  T.Talcot,  1  Yern.  473;  Anoo.* 
S.  C,  2  Freem.  100  ;  HiUiaid  v.  Gorge,  3 
Ch.  Cas.  235.  See  Armitage  ▼.  Metcali;  1 
Ch.  Cas.  74 ;  which,  it  is  observable,  was 
not  the  suit  of  a  creditor. 

(x)  Norden  ▼.  Levit,  or  Leven,  8  Lev. 
189,  T.  Jones,  88,  1  Fieem.  442 ;  cit«d  1 
Yarn.  474,  and  8  Freem.  100. 
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brought,  whereby  to  charge  any  executor  or  administrator  upon  any 
special  promise  to  answer  damages  out  of  his  own  estate;  or  whereby  to 
charge  the  defendant  upon  any  special  promise  to  answer  for  the  debt, 
de£aiulty  or  miscarriages  of  another  person;  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  «ind  signed  by  the  party  to  be'charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorized/^  Under  this 
enactment,  not  only  the  promise  itself,(y)  but  the  consideration  of  it, 
must  be  set  down  or  appear  in  writing.  (2) 

Although  an  executor  promises  to  pay  a  debt  of  his  testator,  yet  if  the 
creditor  brings  an  action,  not  against  him  personally  on  his  promise,  but 
against  him  as  executor,  and  to  recover  the  demand  out  of  the  testator's 
effects,  by  this  action  the  debt  cannot  be  recovered  except  out  of  assets, 
and  the  executor  is  not  personally  liable  to  pay  it  (a)  If  the  action  is 
brought  against  the  executor  personally,  on  his  promise,  then  such  pro« 
mise  must  be  supported  by  a  sufficient  consideration;  otherwise  an  action 
of  assumpsit  cannot  be  maintained  on  it  against  the  execu-  ^  , .q.  -. 
tor.  (b)     »The  consideration  necessarily  depends  on  the  par-  L  J 

ticular  circumstances  of  each  case,  and  accordingly  found  to  be  of  various 
kinds,  in  instances  where  an  executoi"  or  administrator  has,  by  his  pro- 
mise, made  himself  personally  liable  to  pay  the  debt  of  his  testator  or 
iQtestate;(c)  as  where  the  promise  was  made  in  consideration  that  the 
creditor,  or  plaintiff,  would  deliver  to  the  defendant,  an  administratrix,  a 
certain  quantity  of  goods,(£f)  or  that  the  creditor  had,  at  the  request  of 
the  executor,  accounted  with  him.  (e) 

Two  kinds  of  consideration,  the  one,  possession  of  assets,  the  other, 
forbearance  to  sue,  claim  particular  notice.  If  an  executor  promises  to 
pay  a  debt  of  his  testator,  and,  at  the  time  of  his  promise,  he  has  in  his 
hands  assets  sufficient  for  the  purpose,  and  there  is  no  other  considera- 
tion for  the  promise,  such  assets  constitute  a  consideration,  that  is  able 
to  sustain  it  And,  accordingly,  an  action  of  assumpsit  lies  on  such 
promise  against  the  executor  personally;  and  the  judgment  against  him 
is  de  bonis  proprits,  by  which  he  becomes  personally  liable  to  pay  the 
debt(y*)  But  if  the  executor  does  not  at  the  time  of  the  promise  pos- 
sess assets,  then,  if  there  is  no  other  consideration,  an  action  cannot  be 
supported  on  such  promise.  (^) 

Many  authorities  establish,  that  a  forbearance  to  sue  is  a  sufficient  con- 

(y)  Grindall  ▼.  Bftviet,  1  Fraem.  682.  See  (e)  Hawes  ▼.  Smith,  8  Lev.  122;  Anon. 

ako  Philpot  ▼.  Biiant,  4  Bing.  717,  721.  8.  C^  1  Ventr.  268.   See  Secar  v.  Atkinaon, 

(z)  Waio  V.  Wariten,  5  Eait,  10 ;  daan«  1  H.  BL  102 ;  where  alw>  Hawee  ▼.  SmiUi  is 

dera  ▼.  Wakefield,  4  Bam.  &  Aid.  695;  dted. 

Jenkiui  ▼.  Reynolds,  3  Brod.  and  B.  14;  (/)  Trewinian   ▼.     Howell,  Cro.  EUz. 

RoMell  ▼.  Moeeley,  lb.  21 1.  91,  cited  Cowp.  293 ;  Beecher  ▼.  Monn^ojr, 

(a)  PeanonT.  Hemy ,  5  Dam.  and  E.6,8.  stated  9  Co.  90,  1  Rol.  Abr.  930,  C.  pi.  1 ; 

(6)  Kitehinman  ▼.  Bishop  of  Osaory,  1  Hodgson  v.  Maynard,  3  Leon.  67,  4  Leon. 

Rel.  Abr.  24;  Forth  t.  Htanton,  1  Saund.  5;  Reech  y.  Kennegal,  1  Yes.  126.    See 

210, 1  Ler.  262  {  Bay  v.  Cawdrey,  1  Fieem.  Kitehinman  y.  Bishop  of  Osaory,  1  Rol.  Abr. 

434  i  Day  t.  Garely,  8  Keb.  710 ;  Reech  ▼.  24,  and  Bigg  ▼.  Maltn,  Hntt  28. 

Kennegal,  1  Yes.  126;  Rann  ▼.  Hughes,  7  (^)  Trewiniaft  v.  Howell,  Gro.Eliz.  91  ; 

Dora,  and  £.  360,  n.;  Saunders  ▼.  Wake*  Bigg  ▼.  Malin,  Hntt.  28 ;  Browne's  case,  1 

field,  4  Barn,  alid  Aid.  600.  Freem.  309  ;  Mercer  y.  Brown,  3  Keb.  614 ; 

(c)  Moore  ▼.  Bray,  1  Rol.  Abr.  24.  Hodgson  y.  Maynard,  3  Leon.  67,  4  Leon. 

itf)  Wheeler  ▼.  Collier,  Cro.  £li2.  406,  6 ;  Rann  y.  Unghes,  7  Dam.  &  £«  350,  n. 

Mo.  419.  See  also  6  Durn.  &  £.8. 
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sideration  to  sustain  aa  executor's  promise  to  pay  a  debt  of  his  testa- 
tor. (A) 

r  •'50f5  1^  •When  an  executor  is  applied  to  for  payment  of  a  debt 
I-  -I  due  from  his  testator,  and,  on  the  creditor's  agreeing  to  for- 

bear for  a  definite  time,  as  until  a  certain  day,  to  bring  an  action  at  law 
against  the  executor  for  it,  the  executor  promises  payment,  and  when 
this  promise  is  made,  the  executor  has  in  his  hands  assets  sufficient  to 
pay  the  debt,  such  forbearance  to  sue  and  possession  of  assets  constitute 
a  sufficient  consideration  to  support  the  executor's  promise,  and  on  it  an 
action  of  assumpsit  lies  against  the  executor  and  the  judgment  against 
him  is  general,  or  de  bonis  propriis.[i)  In  the  declaration  it  is  not  ne^ 
cessary  to  aver  assets;  the  promise  to  pay  implies  them.(y)  And,  con- 
trary to  an  opinion  of  Sir  E.  Coke,(A?)  it  is  yet  farther  decided,  and  is 
now  fully  established,  that  the  creditor's  forbearance  to  sue  is  by  itself, 
and  without  possession  of  assets  at  the  time  of  the  promise,  sufficient  con- 
sideration to  support  that  promise.(/) 

A  consideration  of  forbearance  is  good,  when  the  time  it  is  to  endure 
is  definite  or  certain,  (m)  It  is  likewise  sufficient,  although  the  creditor 
is  to  forbear  generally,  no  time  being  mentioned, (n)  a  perpetual  or  abso- 
lute forbearance  being  perhaps  then  in  law  intended ;(o)  or  if  the  creditor 
is  to  forbear  for  a  reasonable  time,  "per  rattonabile  tempus^\p)  But 
it  seems  that  if  he  is  to  forbear  for  a  short  or  a  little  time,  "perpaulu- 
r  •507  1  '^^  ^tempusj^\q)  or  for  some  time,  ^pro  aliquo  tern- 
I-  ^  porej*\r)  such  forbearance  is  not  a  sufficient  consideration 

to  support  the  executor's  promise. 

As  forbearance  to  sue  at  law  is  a  sufficient  consideration  to  sustain  an 
action  of  assumpsit,  on  an  executor's  promise  of  payment,  so  likewise,  it 
would  seem,  is  forbearance  to  sue  the  executor  ^in  equity.(f ) 

An  executor  may,  it  appears,  confine  his  promise  to  pay,  to  payment 

(A)  TrefordT.  Holmes,  Hutt  108;  Gar-  v.  Lerenedge,  Gro.  Eliz.   644;   Tisdale'a 

dener  t.  Fenner^  1  Rol.  Abr.  16 ;  Walker  y.  case,  ib.  758. 

Wittell,  ib.  38  f  Bnseell  v.  Haddock,  1  Lev.  (n)  May    v.   Alvaras,  Cro.    Eliz.   387; 

188;  Johnson  ▼.  Gardiner,  10  Mod.    254;  MapesY.  Sidney,  Cro.  Jac.  683.    See  Sai^- 

Frederick  ▼.  Wynnes  11  Vin.  Abr.  428,  2  ford  ▼.  PhiIU|M,  or  Philips  ▼.  Sackford.  1 

Eq.  Cas.   Abr.  456 ;  Reech  ▼.  Kennegal,  1  Rol.  Abr.  27,  Cro.  Eliz.  455 ;  Matore  t. 

Yes.  126;  Rana  ▼.  Hughes,  7  Durn.  &  £.  West,  Cro.  Eliz.  665,  and  Theme  y.  Ful- 

360,  n.  ler,  Cro.  Jac  397. 

(i)  Banes'  case,  or  Baines  ▼.  Paine,  9  (o)  1  Rol.  Abr.  27,  pi.  45 ;    Cro.  Jac. 

Co.  93  b.,  Jenk.  Cent.  C.  7,  Ca.  27 ;  Bond  684. 

▼.  Payne,  8.  C,  Cro.  Jac.  273;  Fisher,  or  {p)  Lingfaill,  or  Lingfaen,  ▼.  BronghUm, 

Fish,  ▼.  Richardson,  ib.  47,  YeW.  55.  Mo.  853, 1  Rol.  Abr.  26 ;  Johnson  v.  Whiteh- 

{j)  Linghill,  or  Linghea,  v.  Broaghton,  cott,  1  Rol.  Abr.  24. 
Mo.  853,  1  Rol.  Abr.  26 ;  Banes'  case,  9  {q)  Mo.  854 ;  Cro.  Eliz.  759  ;  Cro.  Car. 
Co.  94,  1  Rol.  Abr.  921,  L  pi.  3 ;  Davies  ▼.  438 ;  1  RoL  Abr.  23,  pi.  26 ;  Lutwich  ▼. 
Warner,  Cro.  Jac  593;  Bothev.  Crampton,  Hussey,  Cro.  Eliz.  19;  Brian  ▼.  Salter,  1 
ib.  613;  Porter  ▼.  Bille,  1  Freem.  125.  Rol.  Abr.  23;  which  authorities  aeem  to  con- 
See  Bard  ▼.  Bard,  Cro.  Jac  602,  and  Evans,  tradict  Cooks  ▼.  Donze,  Cro.  Car.  241,  and 
▼.  Warren,  ib.  604.  Scovell  y.  Covell,  I  Rol.  Abr.  27,  pi.  46,  47. 

{k)  9  Co.  94 ;  2  Rol.  Abr.  684, pi.  5.  See  See  also  Gill  y.  Harewood,  1  Leon.  61,  and 

Lord  Graye's  case,  1  Rol.  Abr.  26,  pi.  57.  Tolhurst  y.  Brickenden,  Cro.  Jac.  250. 

(/)  2  RoL  Abr.  684,  pi.  5,  Johnson  y.  (r)  Tolson  y  Cleik,  Cro.  Car.  438;  Til- 

Whitchcott,  1  Rol.  Abr.  24;  Davis  v.  Wright,  sten  v.  Clark,  8.  C,  I  Rol.  Abr.  23. 

or  Reyner,  1  Yentr.  120,  2  Lev.  3 ;  Smith's  («)  Dowdenay  v.  Gland,  Crc  Eliz.  768  ; 

case.  Clay t  85.    SeealsoYelv.il,  Coulston,   or  Colston,  v.  Carr,  ib.  848,  1 

(ffl)  Banes'  case,  9  Co.  93  b.;  Chambers  Rol.  Abr.  26 ;  Pooley  v.  Gilbert,  1  RoL  Abr. 

19. 
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out  of  a8set8.(^)  And  then  such  promise  does  not  make  the  executor 
personally  responsible;  as  if  the  promise  is  expressed  in  the  words, 
^<Stay  awhile  until  the  testator's  estate  is  come  in,  and  1  will  pay  you;"(ii) 
or  the  promise  is  to  pay  the  debt,  <<80  soon  as  any  debt  due  to  the  tes- 
tator comes  to  his,  the  executor's  hands,  to  the  value  of  the  debt/'(t;) 
And  it  would  seem  that,  in  these  cases,  the  executor  is  not  personally 
responsible,  although  there  exists  a  consideration,  as  possession  of  as- 
sets, that  would  be  sufficient  to  sifpport  a  promise  of  payment  general- 
ly, ftcr)  In  Childs  v.  Monins^  executors  made  a  promissory  note  in  the 
words — *^  As  executors  to  the  late  T.  T.  we  severally  and  jointly  pro- 
mise to  pay  to  Mr.  N.  C.  the  sum  of  200/.  on  demand,  together  with 
lawful  interest  for  the  same.  «  J.  M.,  P.  B.,  executors;"  and  this  promise 
was  held  not  to  be  limited  to  payment  out  of  the  testator's  estate,  but  to 
make  the  executors  personally  answerable  for  the  debt;  and  on  the 
grounds,  it  would  seem,  that  the  words  <'  on  demand"  admitted  assets; 
and  the  engagement  to  pay  interest  imported  payment  at  a  future  day, 
and  compensation  for  forbearance  to  sue. (or) 

*An  executor,  who,  under  a  promise  to  pay  a  debt  of  his  p  ^^^  ^ 
testator,  has  out  of  his  own  property  satisfied  it,  is  entitled  ^  ^ 

to  repayment  out  of  assets  that  may  come  into  his  hands,  (y) 

It  may  in  thiit  place  be  mentioned,  that,  for  a  legacy  given  out  of  per- 
sonal property,  an  executor  may  be  sued  in  either  a  Court  of  Equity, 
or  the  Ecclesiastical  Gourt.(z)  Some  doubt,  however,  exists  on  the 
subject  of  an  action  in  a  Court  of  Law,  to  recover  a  general  or  pecuniary 
legacy,  payable  out  of  personal  estate.(a)  Parish  v.  Wilson,  which  was 
tried  at  Nisi  Prius,  was  assumpsit  for  money  had  and  receive<],  and 
brought  to  recover  a  sum  of  bank  stock,  being  a  legacy  left  to  the  plain- 
tiff's wife.  The  defendant  was  the  agent  of  the  plaintiff,  and  had,  as 
stated  by  the  plaintiff,  received  the  money;  but  the  latter,  not  proving 
the  case  stated,  was  nonsuited.  And  Lord  Kenyon,  before  whom  the 
cause  was  tried,  said — <<  Had  this  action  been  against  the  trustee  or  exe- 
cutor, 1  am  clearly  of  opinion  it  could  not  be  maintained.  It  is  highly 
convenient  and  beneficial,  that  Courts  of  Equity  should  have  the  sole 
jurisdiction  in  these  cases.  Those  Courts  make  provision  for  children^ 
infants,  married  women,  &c.,  according  to  the  situation  of  the  parties, 
and  circumstances  of  the  case;  whereas  a  Court  of  Law  can  only  pro- 
ceed according  to  the  strict  rules  of  law,  without  at  all  consulting  the 
convenience  of  the  parties.  This  is  not  the  present  case:  I  only  took 
this  opportunity  of  delivering  my  opinion,  lest  it  should  be  thought  that 
I  was  of  opinion,  that  in  any  case  an  action  at  law  would  lie  for  a  lega- 
cy."(A)  This  opinion,  which  Lord  Kenyon  thus  took  occasion  to  ex- 
press at  Nbi  Prius,  is,  to  at  least  a  certain  extent,  confirmed  by  his  Lord- 

(/)  SBrod.  &  B.  462,463;    Dowse  ▼.  (z)  Cowp.  287,  288,  389,  S93 ;    6  Darn. 

Coxe,  8  Bing.  20.  &  E.  692, 693 ;  3  Atk.  846.    See  alio  Aleyn, 

(u)  Aoon.  1  Ventr.  268.  40. 

(v)  Kttehiamaa  t.  Biahop  of  Oasoij,   1  (a)  On  an  action  for  a  legacy  charged  on 

%gA.  Abr.  24.  land,  see  6  Mod.  26,  2  Ld.  Raxm.  987,  2 

(w)  1  Ventr.  268;  1  Rol.  Abr.  24,  pi.  32.  Balk.  416,  Cap.  T.  Holt,  419,  4  11  &  8eL 

(x)  2  Brod.  &B.  460,  6  J.    B.  Moore,  119. 

882.  {h)  1  Peake,  Rep.  73, 8rd  ed.  103. 

(y)  0  Co.  94;  Frederick  t.  Wynne^  11 
Viik  Abr.  428,  2  Eq.  Caa.  Abr.  456. 
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ship  and  the  other  judges  of  the  Court  of  King's  Bench,  who  decided  a 
case  that  occurred  about  three  years  after  Parish  v.  Wilson.  The  case 
referred  to  is  Decks  v.  Strutt,  where  the  executor  did  not  expressly  pro- 
mise payment  of  a  general  legacy,  as  distinguished  from  one  that  is  spe- 

r  *fi()Q  1  ^^^^'  ^  ^^  ^^^  decided,  a  Court  of  Law  would  not  *raise  an 
t-  ^  implied  promise  to  pay,  and  the  legatee  could  not  at  law  re- 

cover the  legacy.(c)  In  a  recent  case,  where  there  was  not,  grounded 
on  a  consideration,  a  promise  to  pay  a  distributive  share  of  an  intestate's 
property,  it  was  held  that  such  share  could  not  be  recovered  in  a  Court 
of  Law.(rf)  In  Gregory  v.  Harman,  the  defendants  who  were  execu- 
tors, after  payment  of  debts  and  legacies  rendered  an  account  of  the  re- 
sidue of  the  testator's  personal  estate  to  the  four  residuary  legatees;  three 
of  whom  received  from  them  their  several  proportions;  and  they  all  exe- 
cuted a  general  release  to  the  defendants,  as  executors.  The  plaintiff, 
the  remaining  residuary  legatee,  at  the  request  of  the  executors,  lent  to 
them  his  share,  and  permitted  them  to  retain  it  This  share,  it  was  de- 
cided, the  plaintiff  might  afterwards  recover  by  action  at  law;  and  on  the 
grounds,  that  after  the  account  rendered,  and  the  payment  to  the  three 
other  legatees,  and  the  general  release,  and  the  loan  to  the  defendants, 
the  money  so  lent  was  not  held  by  the  defendants  as  executors,  but  by 
way  of  loan.(e)  ^ 

If  an  executor  promises  to  pay  a  general  legacy,  given  out  of  personal 
estate,  and  this  promise  is  sustained  by  a  sufficient  consideration,  then, 
according  to  certain  decisions,  the  legacy  may  be  recovered  at  law  by  an 
action  of  assumpsit  against  the  executor  personally  on  his  promise;  and 
the  judgment  against  him  is  de  bonis  propriis^{f)  a  judgment  that  sub- 
jects him  to  pay  the  legacy  out  of  his  own  pocket  According,  also,  to 
decided  cases,  a  consideration  that  will  support  the  promise  may  be,  the 
possession  at  the  time  of  the  promise  of  sufiScient  assets  to  satisfy  the  le- 

r  *510  1  8^^y»(^)  *^^  ^^  ^^^  ^^^  forbearance  to  sue  the  executor;(A) 
1-  ^  and,  in  the  latter  instance,  it  is  not  necessary  to  aver  assets  at 

the  time  of  the  promise ;(t)  forbearance  to  sue  will  sustain  the  action,  al- 
though at  the  time  of  the  promise,  the  executor  had  not  assets  in  his 
hands. Q') 

It  is,  however,  to  be  recollected,  that  the  forbearance  of  suit  intended 
in  the  cases  cited  seems  to  be,  forbearance  to  sue  in  a  Court  of  Law;  and 
thai  those  cases  occurred  before  the  decision  made  in  Decks  v.  Strutt, 
where  the  executor  had  not  promised  payment  of  the  particular  legacy, 
and  it  was  held  an  action  did  not  lie  against  him  in  a  Court  of  Law  for 
it    Since  this  case,  a  forbearance  to  sue,  to  be  a  sufiScient  consideration 


(e)  Deekfl  ▼.  Strait,  6  Dam.  &  E.  690,  Saunders,  ib.  S89,  dtad  8  Dom.  &  E.  593. 

cited  8   Durn.  &  £.  593,  3  East,  123,  124,  See  Bard  t.  Bard,  Cre.  Jac  602.    And  on 

126,  7  Barn.  &  C.  544,  4  J.  B.  Moore,  540,  an  executor's  bond  for  payment  of  a  legacy, 

and  1  Moore  &  P.  215.     See  also  2  Yes.  see  Goodwyn  ▼.  Goodwyn,  Yelv.  39. 

jun.  676,  and  5  Yes.  516, 517.  (g)  AUtins  v.  HiU,  Cowp.  284 ;  Hawkes 

(J)  Jones  T.  Tanner,  7  Bam.  &  C.  542,  t.  Saanders,  ibid.  289. 

1  Man.  &  Ryl.  420.  (A)  Botbe  ▼.  Crampton.  Cro.  Jac  613; 

{e\  1  Moore  ds  P.  209,  3  Car.  ds  P.  205.  Davis  ▼.  Wright,  or  Reyner,   1  Yentr.  120, 

if)  Bothe  V.  Crampton,  Cro.  Jac.  613;  2  Lot.  3. 

Davis  V.   Wright,  1   Yentr.  120;  Davis  v.  (t)  Bothe  v.  Crampton,  Cro.  Jac  613. 

Reyner,  8.  C,  2  Lev.  3,  2  Keb.  744,  768;  (>)  Davis  v.  Wright,  or  Reyner,  1  Yentr. 

Atkins  V.  HUl,  Cowp.   284 ;    Hawkes  v.  120,  2  Lev.  8. 
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for  a  promise  of  payment  of  a  lesacy,  must,  perhaps,  refer  to  a  suit  in  a 
Court  of  Equity  or  in  the  Ecclesiastical  Court 

Although  in  the  cases  mentioned  it  is  clearly  decided^  and  in  Atkins 
▼.  Hill  and  Hawkes  y.  Saunders,  Lord  Mansfield  and  Mr.  Justice  Buller 
expressed  in  forcible  language  their  approbation  of  the  doctrine,  that  if 
an  executor  promises  to  pay  a  general  legacy , and  this  promise  is  ground- 
ed on  a  sufficient  consideration,  an  action  lies  against  him  in  a  Court  of 
Law  for  it,  yet  it  cannot,  it  is  considered,  be  taken  to  be  free  from  all 
doubt,  that  such  is  the  state  of  the  law  at  the  present  day.  For  in  Jones 
▼.  Tanner,  where  counsel,  after  citing  Atkins  y.  Hill  and  Hawkes  y. 
Saunders,  distinguished  from  them  the  case  of  Decks  y.  Strutt,  decided 
by  Lord  Kenyon,  and  Ashhurst,  J.,  and  Grose,  J.,  ''for  there  the  execu- 
tor had  not  made  an  express  promise  to  pay,  which  circumstance  was 
particularly  noticed  by  Grose,  J.;"  Mr.  Justice  Littledale  interposed  this 
important  obseryation, — ^  The  judgment  of  Lord  Kenyon,  C.  J.,  did 
not  proceed  upon  that  distinction,  and  has  always  been  considered  as  an 
unqualified  decision,  that  an  action  at  law  cannot  be  maintained  for  a 
legacy. "(^)  And  in  Knights  y.  Quarles,  Mr.  Justice  Burrough  took  oc- 
casion to  •obserye, — ^^In  Atkins  y.  Hill  it  was  held  that  as-  j.  ^-- .  , 
sumpsit  lay  upon  a  promise  by  an  executor  to  pay  a  legacy  *-  -' 

in  consideration  of  assets,  as  such  promise  was  grounded  on  a  good  and 
sufficient  consideration,  yiz.  that  the  defendant  had  assets  to  discharge  the 
legacy.  But  in  Deeks  y.  Strutt  it  was  decided,  that  legacies  were  not 
recoyerable  at  law,  but  only  in  equity, "(/)  There  may,  neyertheless^ 
be  some  room  for  doubt,  if  Lord  Kenyon  meant  in  Peeks  y,  Strutt  to 
oyerrule  Atkins  y.  Hill  and  Hawkes  y.  Saunders,  and  the  like  cases, 
on  an  express  promise;  or,  indeed,  if  he  did  so  mean,  whether  Deeks  y. 
Strutt  does  in  fact  oyerrule  them ;  and  it  is  certain  that  many  years  afler 
Deeks  y.  Strutt,  the  Court  of  King^s  Bench  considered  that  that  case 
turned  on  the  circumstance,  that  there  was  not  there  an  express  promise 
to  pay  the  legacy.  For  in  Doe  y.  Guy,  where  it  was  decided,  that,  after 
the  executor  has  assented  to  the  bequest,  an  action  at  law  lies  against  him 
to  recoyer  a  chattel,  personal  or  real,  specifically  bequeathed,(m)  Lord 
Ellenborough  stated  that  the  question  before  the  Court  in  Deeks  y.  Strutt 
was,  *^  whether  the  law  would  raise  an  implied  promise  on  proof  of  an 
acknowledgment  of  assets  by  the  executor,  so  as  to  sustain  an  action 
against  him."  And  in  the  same  case,  Grose^  J.  (who,  it  may  be  re- 
marked, was  one  of  the  Court  by  whom  Deeks  y.  Strutt  was  decided,) 
said,  <<  The  only  question  in  the  case  of  Deeks  y.  Strutt  was,  whether  the 
law  would  raise  an  implied  assumpsit  to  pay  the  annuity,  upon  proof  of 
the  executor's  acknowledgment  of  assets.  I  thought  it  would  not.'' 
And  Le  Blanc,  J.,  obseryed,  that  it  formed  a  ground  of  olgection  with 
the  judges  to  the  action  in  Deeks  y.  Strutt,  <Uhat  it  was  a  noyel  attempt 
to  contend  that  the  law  would  raise  an  implied  assumpsit  against  an  exe- 
eator,  merely  from  the  possession  of  assets."  And  a  similar  obseryation 
was  made  by  Mr.  Justice  Lawrence. (n)  It  is  material  farther  to  mention 
that  Gorton  y.  Dyson,  decided  many  years  after  Deeks  y.  Strutt,  and  com- 
paratiyely  a  late  determination^  appears  to  bean  authority, that  if,^  where 


( 


k)  7  Barn.  Sl  C.  544.  (m)  4  Etpln.  104,  3  East,  130 ;  eited  9 

/)  4  J.  B.  Moore,  640.  Baro.  &  C.  160. 

(n)  a  Eaat,  18a-«137« 
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r  *512  1  ^^^  ^'  ^  bluest  of  a  sum  of  money,  the  executor  *acknow- 
^  ^  ledges  that  the  money  constitutes  a  debt  or  sum  in  which  he 

stands  indebted  to  the  legatee,  as  and  for  the  legacy  bequeathed,  an  ac- 
tion at  law  lies  against  the  executor  for  money  had  and  received  by  him 
to  the  use  of  the  legatee,  (o)  And  in  a  recent  case,  Mr.  Justice  Gazelee 
observed  on  Decks  v.  Strutt,  that  Lord^enyon  there  <*  merely  expres- 
sed himself  as  to  the  general  policy  of  the  law;  but  if  it  were  a  general 
principle  that  no  action  could  in  any  event  be  maintained  for  a  legacy, 
many  subsequent  decisions  could  not  be  supported/'(p) 


SECTION  V. 

07  AK  EXECUTOb's  LIABILITY  FOB  INTEBEST. 

A  DECBEE  in  equity  may  often  be  obtained  against  a  trustee,  or  trustee 
in  whom  is  united  the  character  of  executor  also,  to  pay  out  of  his  owq 
property  interest  on  money  or  balances  in  his  hands,  or  on  money  which 
l^e  is  decreed  to  pay;(7)  as  ^'if  a  trustee  empowered  to  put  money  to 
interest  let  the  money  lie  by  him;"(r)  and  as  in  the  instances, — where 
by  an  order  made  by  consent,  a  trustee  was  ordered  by  the  Court  of 
Chancery  to  pay  a  certain  sum  into  Court,  but  he  never  complied  with 
that  order:(«)  where  a  testator  directed  his  estate  to  be  laid  out,  and  the 
interest,  and  after  certain  time  the  principal,  to  be  paid  to  certain  persons 
in  the  will  mentioned;  and  the  executor,  instead  of  laying  out  the 
r  *5l*i  1  balances,  kept  them  in  his  hands:(/)  where  the  *money  of 
^  ^  the  testator  was  well  placed  out  upon  good  securities,  and 

unnecessarily  called  in  by  an  executor,  on  pretence  to  pay  debts,  but* 
otherwise  converted :(i/)  where  an  executor  committed  a  breach  of  trust, 
by  not  calling  in  a  debt  which  was  bequeathed,  and  the  executor  was 
obliged  to  pay  this  legacy  out  of  his  own  pocket:(t;)  where  a  trustee  lent 
money  on  a  promissory  note,  and  the  borrower  having  become  a  bank- 
rupt, the  trustee  was  decreed  to  be  personally  liable  to  make  good  the 
loss.(u;) 

In  other  cases  also  an  executor  may  be  compelled  to  pay,  out  of  his 
own  property,  interest;(a?)  as  if  <<  money  placed  out  at  interest  is  called 

(o)  1  Brod.  6c  Bing.  219.  Ex  parte  Stratt,  I  Cox,  439 ;  Bmere  ▼.  Pem- 

ip)  Gregory  v,  Harman,  1  Moore  &  P.  berton,  12  Ves.  386  ;  Pearse  v.  Oreen,  1  Jac. 

216.  &  W.  135.— 1  Yes.  jhn.  462. 
iq)  Parrot  t.  Treby,  Prec  Ch.  245;  Daw-        (r)   10  Mod.  21. 

son  V.  Parrot,  3  Bro.  C.  C.  236 ;  Younge  ▼.        (a)  Sammes  ▼.  Rickman,  2  Yea.  jun.  36. 

Combe,  4  Yes.  101 ;  Longmore  ▼.  Broom,  7        (/)  Rocke  t.  Hart,  11  Yes.  58,  andsUted 

Yes.  124,  129 ;  Ashbumham  ▼.  Thompson,  from  Reg.  B.  1  Madd.  Rep.  305. 

13  Yes.  402,  cited  1  Madd.  Rep.  303 ;  Un-        (u)  Haalewood  t.  Baldwin,  Cas.T.  Finch, 

derwood  ▼.  Stevens,  1  Mer.  712;  Tebbs  ▼.  457. 

Carpenter,  1    Madd.  290  ;   Bone  y.   Cook,        (v)  Mucklow  ▼.  Fuller,  Jacob,  198,  200. 

M<Clel.  168,  178,  13  Price,  332.     On  Inter-        (w)  Ryder  ▼.  Bickerton,  3  Swanst  80,  n. 

est,  see,  farther,  Earl  of  Lincoln  ▼.  Allen,  4        (x)  Ratcliffe  ▼.  Graves,  1  Yern.'  196,2  Ch. 

Bro.  P.  C.  ed.  Toml.  553 ;  Treves  v.  Towns-  Cas.  152 ;  Goodere,  or  Goodyere,  t.  Lake,  I 

hend,  1  Bro.  C.  C  384,  1  Cox,  50;  Foster  West  Cas.T.Hardw.  490,  Amb.  584;  HsUt. 

V.  Foster,  2  Bro.  C.  C.  616;  Browne  ▼.  Hallet,  1  Cox,  134;  Seers  ▼.  Hind,  1  Yes. 

Southouse,  3  Bro.  C.  C.   107;  Hankey  t.  jun.  294;  Langford  ▼.  Gascoyne,  11  Yes. 

Garret,  1  Yes.  jon.  236,  8  Bro.  C.  C.  457 ;  333,  337;  Turner  t.  Turner,  1  Jac  dc  W. 
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in  by  the  executor  without  any  cause;"(y)  and  in  the  instances, — where 
executors  lent  money  on  bond,  and  the  security  failed  by  the  obligor's 
becoming  insolvent,  and  the  executors  were  in  consequence  personally 
obliged  to  make  good  the  money  lent:(z)  where  executors  had,  without 
a  cause,  kept  money  for  some  years  in  their  hands:(a)  where  executors 
had  kept  money  for  many  years  in  their  hands,  and  longer  than  it  was 
necessary  to  keep  the  money  to  answer  the  exigencies  of  the  testator's 
afiairs:(d)  where  an  executor  had  kept  money  a  long  time  in  his  hands, 
and  applied  it  in  the  course  of  his  trade;(c)  where  an  administrator  had 
kept  money  for  four  or  five  years  in  his  hands,  and  had  mixed  it  with 
his  own  money,  and  from  time  to  time  had  laid  out  the  mixed  fund  in 
government  securities:((/)  where  an  executor  had  for  many  years  re- 
ceived the  dividends  of  stock,  and  from  time  to  time  paid  the  same,  with 
other  monies,  *into  the  hands  of  his  bankers,  and  had  ne-  ^  «...  ^ 
glected  to  accumulate  them  by  investment.(e)  «•      ^^"^    J 

The  rate,  at  which,  in  the  instances  mentioned,  and  in  similar  cases, 
interest  is  obliged  to  be  paid,  is  in  ordinary  cases  4/.  per  cent;  and  when 
payable  by  either  a  trustee,(/)  or  executor.  (^)  But,  in  particular  cases, 
5L  per  cent  interest  is  decreed  against  a  trustee,  or  executor ;( A)  as  where 
a  trustee  or  executor,  or  one  who  sustains  both  these  characters,  sells  out 
stock,  and  the  person  beneficially  entitled  to  the  property,  who  may 
elect  to  have  the  stock  replaced,  or  to  claim  the  money  for  which  it  was 
sold,  with  interest,  elects  to  take  such  produce  of  the  sale;(i)  and  in  the 
instances, — where  a  testator  gave  all  his  personal  estate  to  a  person, 
whom  he  appointed  his  executor,  upon  trust  to  place  the  same  out  in  the 
public  funds,  or  on  mortgage,  orpther  sufficient  security,  and  to  pay  the 
dividends  and  interest  to  certain  persons  for  their  lives;  and,  instead  of 
following  the  directions  of  the  will,  the  executor  called  in  part  of  the 
property,  that  was  out  upon  security,  and  used  the  property  generally  in 
his  trade,  and  in  various  transactions  in  the  public  funds,  paying  only 
the  dividends  of  the  stock  to  the  persons  entitled  under  the  will  for  life, 
and  lent  part  of  the  property  to  his  son  upon  the  same  terms:(y)  where 
an  executor  in  trust  for  infants  called  nearly  the  whole  of  the  testator's 
property  from  securities,  as  to  the  validity  of  which  there  was  no  impu- 
tation; and  upon  which  it  was  producing  interest,  generally  speaking  5/. 
per  cent;  calling  it  in,  not  only  for  no  purpose  connected  with  the  exe- 
cution of  the  will,  but  for  no  other  purpose  than  that  of  keeping  the 

39, 43 ;  Spode  ▼.  Smith,  3  Russ.  511;  Stewart        {g)  1  Cox,  138  ;  2  Cox,  2  ;  1  Bro.  C.  C. 

T.  Lord  BUDey,  2  Ridgew.  P.  C.  204.     See  375 ;  1 1  Yes.  582  ;  1  Madd.  306  ;  1  Ruse. 

abo  1  Ball  &  B.  231.  151 ;  Rocke  ▼.  Hart,  11   Vee.  58,  cited  1 

(y)  Taylor  ▼.  Gerst,  Moe.  V9.     See  I  Bro.  Madd.  305. 
C.  C.361.  (A)  Bird  ▼.  Lockey,  2  Vem.  743  ;  Dom- 

(z)  Holmee  v.  Dring,  2  Cox,  1.  ford  v.  DornfoFd,  12  Yes.  127,  and  stated 

(a)  Franklin  ▼.  Frith,  3  Bro.  C.  C.  433.  from  Reg.  B.  1  Madd.  801 ;  Bate  v.  Scales, 

(6)  Littlehales  v.  Gascoyne,  3  Bro.  C.  C.  12  Yes.  402 ;  Heathcote  ▼.  Hulme,  1  Jac.  6l 

73.  W.   122,   134,    135;    Brown  ▼.   Sansome, 

(c)  Newton  ▼.  Bennet,  1  Bio.  C.  C.  359,  M<Clel.  6l  Y.  427;  Attorney  General  v.  Sol- 

dted  1  Mad.  Rep.  304.  ly,  2  Sim.  518.    See  also  Rocke  ▼.  Hart,  11 

(J)  Perkins  t.  Baynton,  1  Bro.  C.  C.  Yes.  58. 
375.  (t)  PoAck  y.  Reddington,  5  Yes.  794; 

(e)  Goodchild  ▼.  Fenton,  3  Y.  ds  Jerv.  Long  v.  Stewart,  ib.  800,  n.    See  also  Bate 

481.  ▼•  Scales,  12  Yes.  402. 

(/)4  Yes.  104;  11  Yes.  582;  1  Mer.         (J)  Piety  v.  Stace,  4  Yes.  620. 
717. 
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money  in  his  own  hands,  and  treating  it  as  part  of  his  own  general 

^  1  funds  :(^)  where  a  person  *by  his  will  directed  his  executor 

L  ^^^  J  to  invest  his  personal  property  in  the  public  funds,  upon 
certain  trusts  for  the  benefit  of  the  testator's  wife  and  children;  and  the 
executor,  instead  of  doing  this,  unnecessarily  first  sold  out  a  part,  and 
afterwards  the  remainder  of  the  stock  standing  in  the  testator's  name, 
the  produce  of  which  he  did  not  re-invest,  but  kept  for  many  years  in 
considerable  balances  in  his  own  hands:(/)  where  an  executor  being  a 
trader  paid  the  balances,  which  remained  in  his  hands  in  respect  of  as- 
sets, into  his  banker's,  and  there  mixed  them  with  his  own  money.(m} 

In  Forbes  v.  Ross,  where  a  testator  directed  trustees  to  lay  out  the 
residue  of  his  estate  at  such  rate  of  interest  as  they  should  judge  reason- 
able; and  after  his  death  one  of  tne  trustees  borrowed  a  part  of  the  fund 
at  41.  per  cent.;  the  Court  added  1/.  per  cent,  to  the  interest,  charging 
the  ti*ustee,  who  borrowed  the  money,  with  5L  per  cent  interest  on  it(n) 

When  an  executor  or  trustee  is  compelled  to  pay  interest,  payment  of 
the  principal  with  rests,  or  compound  interest,  will  in  particular  cases  be 
decreed,  (o)  But  in  several  instances  the  Court  has  refused  to  make  this 
order.  (/?) 

An  executor  may  be  decreed  to  pay  interest  in  the  case,  amongst 
others,  of  a  bill  filed  by  a  creditor,(7)  or  by  a  legatee,  general (r)  or 
residuary.(5)  Interest  has  been  charged  against  the  estate  of  an  execu- 
tor, in  whom  was  united  the  character  of  trustee  also,  and  who  became  a 
bankrupt.  (/) 

r  ^518  1  ^^^  some  instances  a  Court  of  Equity  has  refused  to  oblige 
L  -^  an  executor  to  pay  interestf(tt)  as — "for  money  admitted  by 

the  account  to  be  in  his  hands:"(t;)  for  arrears  of  rent,  which  executors 
had  neglected  to  recover,  and  with  which  the  Court  charged  them:(€C')  and 
for  rents  and  profits  of  real  estate,  that  was  devised  to  an  executor  in 
trust.(ar) 

(k)  Mosley  y.  Ward,  11  Ve8.681.  Tebbs  ▼.   Carpentor,   1  Madd.    290,  307; 

(/)  Crackelt  y.  Bethuna,  1  Jac.  &  W.  686.  Crackalt  ▼.  Bethune,  I  Jac.  &  W.  586 ;  A»- 

(m)  Satton  y.  Sharp,  1  Rosa.  146,  150.  tomey  Ganeral  y.  Solly,  2  Sim.  518. 

See  also  Hilliard'a  case,  1  Yea.  jun.  89.  (q)  Crackelt  y.  Bethune,  1  Jac  &  W. 

(n)  2  Cox,  113,  2  Bro.  C.  C.  430.    Ac-  686. 

coiding  to  Brown's  statement  of  the  will,  the  (r)  Holmes  ▼.  Bring,  2  Cox,  1. 

trastees  were  directed  to  lay  out  the  money  (t)  Seers  y.  Hind,  1  Yes.  jun.  294 ;  Lang- 

**  at  snch  rate  of  interest  as  they  should  think  ford  v.  Gascoyne,  1 1  Yes.  333. 

reasonable;"  but,  according  to  the  same  re-  (t)  Ex  parte  Brooke,  cited  12  Yes.  128, 

porter,  the  judgment  of  the  Court  proceeded  130  ;  Domford  y.  Domford,  12  Yes.  127, 

on  the  ground,  that  the  will  directed  the  tnis-  cited  1  Madd.  301. 

tees  to  procure**  the  bestand  utmost  interest,"  (u)  Stewart  y.  Lord  Blaney,  2  Ridgew. 

and  the  case  is  so  cited,  1  Madd.  304.  P.  C.  204;  Bruere  y.  Pemberton,  12  Yes. 

(o)  Raphael  y.  Boehm,  11   Yes.  92,  13  386.   See  also  Wilkins  y.  Hnnt.2  Atk.  151, 

Yes.  407,  690,  cited  1  Madd.  800,  and  2  and  Ryyes  y.  Coleman,  ib.  439. 

Sim.  519;  Stacpoole  y.  Stacpooie,  4  Dow.  (v)  Lowson  y.  Copeiand,  2  Bro.  C.  C. 

P.  C.  209.  156. 

ip)  Dornford  y.  Domford,  12  Yes.  127,  (v)  Tebbs  y.  Carpenter,  1  Madd.  290. 

cited  1  Madd.  301,  303;   Ashburnham  y.  (a*)  Haslewood  y.  Baldwin*  Caa.  T.  Finch, 

Thompaon.  18  Yes.  402,  cited  1  Madd.  303;  467. 
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SECTION  VI. 

OF  ACCOUNTING  FOR  PROFITS  MADS  OF  THE  TESTATOr's  ESTATE. 

An  executor,  who  makes  profit  of  assets  in  his  hands,  is  accountable 
for  ity  as  part  of  the  testator's  estate.(y)  Also  when  a  trustee,  or  execu- 
tor who  is  likewise  trustee,  makes  any  profit  of  the  trust  fund,  this  profit 
belongs  to  the  cestui  que  trusty  and  not  to  the  trustee  or  executor  him- 
self.(2)  A  profit  so  accountable  for  may  be  interest  made  of  assets,  or 
of  the  trust  fund,(a)  or  a  sum  greater  than  the  interest,(i)  as  profit  pro- 
duced by  employing  money  in  trade,(c)  which  may  be  a  trading  adven- 
ture, in  which  the  executor  embarks  the  money, (£/)  or  may  be  the 
testator's  trade  continued  by  the  executor.(e) 

*When  stock  or  money  in  the  public  funds,  is  sold  by  a  trustee  r  wei  7  -i 
contrary  to  his  trust,  the  cestui  que  trust  has  a  right  to  elect  to  l-  ^ 

have  the  stock  restored,  or  to  have  the  produce  of  the  sale  paid  to  him.(/) 
And  if  he  elects  to  have  the  stock  restored,  the  trustee  is  not  allowed  to 
benefit  by  the  circumstance,  that  he  can  replace  the  stock  at  a  less  price 
than  that  at  which  he  sold  it.  It  must  be  restored  in  such  a  manner,  that 
he  cannot  get  any  money  by  the  transaction. (^)  For  if  the  stock  can  be  re- 
placed for  a  sum  less  than  that  for  which  he  sold,  he  will  be  ordered  to  in- 
vest the  surplus  in  the  same  stock  for  the  same  uses.(A)  If  the  cestui  que 
trust  elects  to  have  the  produce  of  the  sale  paid  to  him,  it  is  payable  with 
interest, (i)  at  5/.  per  cent.,(j)  or  at  a  greater  rate  if  the  trustee  has  made 
more  than  5L  per  cent  interest.(^) 


SECTION  VII. 

OF  LOSSES,  IN   CASE    OF   LOAN  OR  INVESTMENT. 

It  is  decided  by  a  Court  of  Equity,  that  an  executor  or  trustee  is  not 
by  the  general  power  of  his  office,  authorised  to  lend  an  infant's  money 

(y)  Rateliffe  ▼.  Oravet,  1  Vern.  196, 2  Ch.  (c)  Godb.  32. 

Cas.  152  ;  Lee  ▼.  Lee,  2  Vern.  548 ;  Har-  (</)  See  Brown  ▼.  Litton,  1  P.  W.  140, 10 

cock  ▼.  Wrenbam,  1  Brownl.  &  G.  77.    See  Mod.  20. 

GrosvenoT  t.  Cartwrigbt,    2  Gh.  Cas.  21,  (e)  Luntley  v.  Kojden,  Cas.  T.  Fincb, 

cited  ib.  152,  and  1  Vern.  197.    Tbe  doo  381 ;  Heatbcote  ▼.  HtUme,  1  Jac.  &  W.  128, 

trine  contained  in  Adams  ▼.  Gale,  2  Atk.  131.    See  Walker  ▼.  Woodward,  1  Ross. 

106,  and  in  Cbild  v.  Gibson,  ib.  603,  is  over-  107;  and  see  likewise,  9  Mod.  5tb  ed.  460. 

tnmed  by  many  modem  cases ;  1  Madd.  303,  (/)  Harrison  ▼.  Harrison,  2  Atk.  121  ; 

304.     The  difference  taken  in  Bromfielf  ▼.  Bostock  ▼.  Blakeney,  2  Bro.  C.  C.  656  ;  Ex 

Wytherley,  Prec  Ch.  505,  is  likewise  over-  parte  Shakesbaft,  3  Bro.  C.  C.  197;  Forrest 

rnled ;  1  Cox,  25.  ▼.  Elwes*  4  Yes.  497. 

(x)  Lee  ▼.  Lee,  2  Vern.  548 ;  Piety  v.  (g)  Earl  Powlet  y.  Herbert,  1  Ves.  jun. 

Stace,  4  Ves.  622 ;  Adye  ▼.  Feuilieteau,  1  297. 

Cox,  25.  (A)  Ibid. 

(a)  Hatchfie  ▼.  Graves,  1  Vern.   196,2  (0  Forrest  y.  Elwes,  4  Ves.  497. 

Ch.  Cas.    152;  Lee  y.  Lee,  2   Vern.  548;  0)  Pocock  y.  Reddington.  5  Ves.  794; 

Horsley  y.  Chaloner,  2  Ves.  83,  85.    See  Long  y.  Stewart,  ib.  800,  n.;    Bate  y.  Scales, 

Linch  Y.  Gappy,  2  Ch.  Cas.  35.  12  Ves.  402. 

(5)  Pocock  Y.  Reddington,  5  Ves.  794,  (k)  Pocock  y.  Reddington,  5  Ves.  799, 

799, 800.  800. 
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on  personal  security ;(/)  and  that  therefore  he  renders  his  own  property 
liable  to  make  good  any  loss  occasioned  by  his  lending  such  money  on 
the  security  of  either  a  bondy(m)  or  promissory  note.(n)  And  the  like 
P  4-.^  ^  responsibility  is  incurred,  although  the  money  lent  belongs 
I-  J  not  to  an  infant,  but  to  an  adult  *person.    In  Adye  v.  Feuil- 

leteau,  executors  were  held  to  be  personally  responsible  for  infants'  mo- 
ney, which  they  had  lent  on  bond;  and  counsel  inquiring  of  Lord  Lough- 
borough,— <<  Does  your  Lordship  decide  upon  the  ground  of  its  being  in- 
fants' money?"  Lord  Loughborough  replied, — "Upon  the  ground  of 
its  being  trust  money.  The  circumstance  of  their  being  infants  only  af- 
fects the  case,  inasmuch  as  it  is  impossible  there  can  be  any  circumstances 
of  conduct  in  them,  which  can  authorise  the  executor,  as  there  might  have 
been,  had  they  been  adults,  "(o) 

Executors  have,  by  a  Court  of  Equity,  been  held  not  to  be  authorised 
to  lend  trust  money  on  personal  security,  although  the  will  empowered 
them  to  act  and  do  as  they  should  think  would  be  most  for  the  advantage 
of  the  cestui  que  trust  or  legatee ;(p)  and,  in  another  case,  although  the 
will  empowered  them  to  lay  out  a  legacy  <<  in  the  funds,  or  on  such  other 
good  security  as  they  could  procure  and  think  safe."(^)  And  in  a  third 
case,  where  a  person  bequeathed  500/.  to  his  executors,  in  trust  to  place 
out  the  same  upon  real  or  personal  security,  as  should  be  thought  good 
and  sufficient;  and  the  executors  lent  the  money  to  a  trader  on  his  bond; 
it  was  decided,  that  the  authority  given  to  the  executors  did  not  extend  to 
an  accommodation  or  to  empower  them  to  accommodate  a  trader  with  a 
loan  of  the  money,  (r)  And,  in  the  first  and  last  of  these  three  cases,  the 
borrower  having  become  a  bankrupt,  the  executors  were  decreed  to  be 
personally  answerable  for  the  loss. 

It  is,  however,  to  be  mentioned,  that  in  a  late  case  a  Court  of  Law 
seems  to  have  expressed  an  opinion,  that,  at  law,  an  executor  may  not  be 
guilty  of  a  devastavit,  by  lending,  on  private  and  personal  security,  mo- 
ney which  is  not  wanted  for  present  purposes,  the  executor  exercising  in 
the  loan  a  fair  and  honest  discretion,  (j) 

In  Marsh  v.  Hunter,  it  appears  Sir  John  Leach  ruled,  <<that  if  trus- 
r  *5I9  1  ^^^^  ^^^  invest  in  stock,  or  on  real  security,  and  they  lend 
*-  -^  »on  personal  security,  and  thereby  the  money  is  lost,  they 

shall  be  answerable,  not  for  the  amount  of  stock,  which  might  have  been 
purchased,  but  for  the  principal  money  lost  If  real  security  had  been 
taken,  the  principal  money  only  would  have  been  forthcoming  to  the 
trust,  and  the  want  of  real  security  is  all  that  is  imputable  to  the  trus- 
tees."(/)  On  investing  money  on  real  security,  it  may  here  be  added, 
that  Lord  Harcourt  seems  to  have  expressed  an  opinion,  that  an  executor 
who  puts  out  money  on  real  security,  is  not  personally  answerable  for  a 


(/)  1  Cox,  25;  9  Cox,  1 ;   3  Swanit.  87.  (o)  3  Swanit  87,  n. 

(m)  Adyo  ▼.  Feuilleteau,   1  Cox,  24,  3  (p)  Terry  ▼.  Teny,  Prec.  Ch.  «73,  Gilb. 

Swanst  84,  n.;  Holmes  y.  Dring,  2  Coz,  1  •,  Eq.  Rep.  10. 

which  caaee  contradict  Harden  ▼.  Parsona,  1  (9)  Wilkes  ▼.  Steward,  Cooper,  6. 

Bden,  145,  cited  3  Swanst  62,  and  86,  n.;  (r)  Langston  t.  OUivant,  Coop.  83.    See 

Hanrey  ▼.  Parsons,  S.  C,  cited  1  Cox,  24, 25.  1  Ves,  dt  B.  359. 

(fi)  See  the  cases  in  the  last  note,  and  Ry-  (a)  Webster  ▼.  Spencer,  8  Bam.  H  Aid. 

der  ▼.  Bickerton,  3  Swanst  80,  n.,  I  Eden,  863,  364. 

149,  n.{  Vigrass  t.  Binfield,  3  Madd.  62{  and  («)  6  Madd.  296 
Keble  ▼.  Thompson,  3  Bro.  C.  C.  112. 
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loss  occasioned  by  a  failure  of  that  security,  if  it  was  one,  whichy  at  the 
time  of  the  investment,  there  was  no  ground  to  suspect  (u) 

When  the  Court  of  Chancery  invests  trust  money  in  the  public  funds, 
it,  except  in  particular  cases,(t;)  constantly  invests  it  in  the  three  per  cent 
consolidated  bank  annuities.(u^)  And  as  the  Court  will  protect  an  ex- 
ecutor or  trustee  in  doing  what  it  would  itself  order  him  to  do,(;r)  the 
stock  mentioned  is  that,  in  which  an  executor  or  trustee,  whose  duty 
leads  him  to  lay  out  money  in  the  public  funds,  will,  in  gen-  p  «..^  ^ 
eral  cases,  if  he  acts  prudently,  invest  it  *If  laid  out  in  the  ^  -I 

three  per  cent  consolidated  bank  annuities,  and  the  stock  happens  after- 
wards to  fall  in  its  price,  the  cestui  que  trust,  or  party  beneficially  en- 
titled to  the  trust  money,  is,  although  an  infant,  bound,  and  the  executor 
or  trustee  is  not  answerable  for  the  loss.(^)  But  by  the  decision  of,  or 
opinion  expressed  in,  a  Court  of  Equity,  it  appears  an  executor  or  trustee 
is  personally  responsible  for  a  loss  occasioned  to  the  trust  estate,  by  his 
laying  out  trust  money  in  any  other  stock, (z)  as  in  bank  stock,(a)  bank 
long  annuities,(&)  or  South  Sea  stock.(c) 


SECTION  Vlll. 

OF  PARTING  WITH  FROPBRTT  TO  A  C0-SXEC1TT0B. 

In  Crosse  v.  Smith,  G.  executed  a  bond  to  R.,  and  by  his  will  appoint- 
ed M.  and  S.  executors,  who  proved  the  will,  and  administered.  The 
defendant  S.  lived  at  Southampton,  and  the  defendant  M.  resided  in  Lon- 
don.    R.  wrote  to  M.  requiring  payment  of  the  bond.     The  defendant 

(«)  1  P.  W.  141.  It  may  here  be  men-  transferred  to  the  Accoantant  General,  the 
tioned,  that  the  words  **  real  security,"  in  their  Court  appropriating  this  money  for  the  pay- 
common  sense  and  acceptation,  mean  mort-  ment  of  an  annuity  bequeathed. 
ga«ee,  or  other  incumbrances,  affecting  land.  (v)  Hancom  ▼.  Allen,  2  Dick.  498  ;  Peat 
"The  word  real,"  Lord  Hardwicke  says,  <*is  y.  Crane,  ib.  499,  n.;  Franklin  ▼.  Frith,  3 
a  term  adopted  in  the  law,  and  [real  securi-  Bro.  C.  C.  483 ;  Howe  ▼.  Earl  of  Dartmouth, 
ties]  can  never  be  understood  in  any  other  7  Yes.  137,  151 ;  Holland  ▼.  Hughes,  16 
aaoee  than  tonefeif  securities;  as,  for  instance^  Yes.  1 14,  3  Meriv.  686 ;  Norbury  ▼.  Noibo* 
in  the  distinction  which  has  been  made  be-  ry,  4  Madd.  191. 

tween  real  composition  and  modusses ;  real        (x)  Ex  parte  Champion,  cited  3  Bro.  C. 

compoeition  dots  not  mean  any  subsUntial,  C.  147,  and  7  Yes.  150;  Franklin  t.  Frith, 

permanent  security  for  the  payment  of  the  3  Bro.  C.  C.  434  ;  Hancom  ▼.  Allen,  S  Dick, 

composition,  but  land  substituted  in  lieu  of  498.    Bee  also  4  Yes.  369. 
^thai,  or  a  rent-chaige  issuing  out  of  land."        (y)  Ex  parte  Champion,  cited  3  Bro.  C. 

3  Atk.  808, 809.  C.  147,  and  7  Yes.  150 ;    Peat  ▼.  Crane,  8 

(v)  Caldecott  t.  Caldecott,  4  Madd.  180,  Dick.  499,  n.    See  also  1  Dick.  126. 
where  a  will  directed  dividends  to  be  paid  at        (z)  Hancom  ▼.  Allen,  2  Dick.  498.     See 

Ladj-dey  and  Michaelmas;  and  for  this  rea*  Allen  t.  Hancorn,  7  Bro.  P.  C.  ed.  Toml. 

son,  the  Court  ordered  the  trmt-money  to  be  375. 

laid  out  in  the  three  per  cent,  iisduced  annu-        (a)  3  Atk.  444;    7  Yes.  150,  151,  152, 

iiies^  the  diyidends  of  this  stock  being  pay  a-  193.    On  bank  annuities,  see  3  Atk.  444. 
ble  al  the  times  mentioned.    In  Loid  v.  God-        (6)  See  7  Yes.  193}  and  Lord  ▼.  Godfrey, 

frey,  4  Madd.  455,  the  Court  would  not  per-  4  Madd.  455. 

ait  execntora  to  change  bank  long  annaities,        {c)  Trefford  ▼.  Boehm,  3  Atk.  440,  444. 

an  expiring  fund,  into  three  per  cent  con-  On  South  Sea  annuities,  see  3  Atk.  444,  and 

sob.,  as  by  this  means  the  relative  interests  of  Adie  v.  Fennilitteiu,  2  Dick.  499,  n.     The 

the  legatees  would  be  altered.     In  Davies  v.  correct  name  of  this  case  is  probably  Adye  v. 

Wattier,  1  Sim.  6l  St  463,  a  sum  of  navy  Feuilleteau,  which,  on  another  point  is  re- 

6ve  per  cent  annuities  was  ordered  to  bs  ported  in  1  Cox,  24,  and  3  Swanst  84,  n. 
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S.,  having  400/.  of  G.'s  effects  in  his  hands,  remitted  that  sum  to  M.  for 
the  purpose  of  paying  this  bond,  of  which  he  had  notice  from  M.  At  the 
time  of  the  remittance,  M.  was  in  good  credit;  and  S.  knew  that  he  was 
a  simple-contract  creditor  of  G.  to  a  larger  amount  than  400/.  M.  applied 
the  400/.  towards  the  payment  of  the  simple-contract  debt  due  from  G. 
to  him.  Afterwards  M.  became  bankrupt  In  an  action  brought  by  a 
r  *<iQi  1  ^^^^^^^^'  namely,  on  the  bond,  against  the  executors,  a  Court 
t  -^  of  Law  stated  the  question  to  be,  <<  whether  S.,  ^having  once, 

as  executer  of  G.,  had  400/.  of  G.  in  his  hands,  liable  to  the  payment  of 
R.'s  bond  debt,  and  capable  of  being  so  applied,  is  discharged  in  point  of 
law,  by  having  paid  that  money  over  to  his  co-executor,  M.,  for  the  par- 
pose  of  being  applied  by  such  co-executor  in  payment  of  this  bond,  but 
who  was  afterwards  guilty  of  a  devastavit  in  respect  thereto.'^  And  the 
Court  decided,  that  ^  S.,  having  once  received,  and  fully  had  under  his  con- 
trol, assets  applicable  to  the  payment  of  this  bond  debt,  was  responsible 
for  the  application  thereof  to  that  purpose;  and  such  application  having 
been  disappointed  by  the  misconduct  of  his  co-executor,  whom  he  em- 
ployed to  make  the  payment  in  question,  he  is  liable  for  the  conse- 
quences of  such  misconduct,  as  much  as  if  the  misapplication  had  been 
made  by  any  other  agent,  of  a  less  accredited  and  inferior  description.'' 
And,  accordingly,  a  verdict,  which  had  been  found  against  S.,  was  ad- 
judged to  8tand.(£/) 

The  remaining  cases  noticed  in  this  section  have  occurred  in  a  Court 
of  Equity. 

In  a  case  before  Lord  King,  it  was  in  argument  stated  by  counsel,  that 
his  Lordship  <<  adjudged  in  the  case  of  Lane  v.  Wroth,  that  if  one  execu- 
tor pays  over  to  another  executor  money  of  the  testator  he  has  received, 
this  shall  not  discharge  him  of  it.  And  in  the  case  of  Stanley  v.  Dar- 
ington,  the  Master  of  the  Rolls  was  of  the  same  opinion,  it  coming  be- 
fore him  in  judgment  on  the  Master's  special  report  in  I727."(e)  In 
Townsend  v.  Barber,  a  person  by  his  will  appointed  three  executors; 
who  all  proved.  S.  principally  acted,  and  possessed  the  estate,  and, 
among  other  particulars,  fourteen  East  India  bonds,  which  he  permitted 
W.,  ai;ather  of  the  executors,  to  get  into  his  possession,  who  disposed  of 
them^  and  afterwards  became  a  bankrupt,  whereby  they  were  lost  to  the 
testator's  estate.  Sir  T.  Clarke  decided,  and  in  favour,  it  should  seem, 
not  of  creditors,  but  residuary  legatees,  that  the  assets  of  S.  were  lia- 
ble to  make  good  the  loss  of  the  bonds.  And  this  decision  he  grounded 
on  the  circumstances,  that  S.  possessed  the  bonds,  and  had  a  right  to  keep 
r  *522  1  P^^^^3^o>^9  ^^^  ^h^t  he  voluntarily  and  unnecessarily  permit- 
I-  J  ted  W.  *to  take  them,  and  carry  them  awsy.(/)    In  Sadler 

V.  Hobbs,  Lord  Thurlow  stated, — <<  I  take  it  to  be  clear,  that  where  by 
any  act,  or  any  agreement,  of  the  one  party,  money  gets  into  the  hands 
of  his  companion,  whether  a  co-trustee  or  co-executor,  they  shall  both  be 
answerable."(^)  And  again, — <<  Where  one  executor  takes  the  money 
but  of  his  own  authority,  his  companions  shsH  not  be  charged;(A)  but  if 
he  puts  the  money  into  the  hands  of  his  companion,  he  shews  he  had  it 
in  his  power  to  secure  it,  and  that  his  companion,  for  some  reason,  was 

(d)  7  Bast,  246,  3  Smith,  203.  r.  Gostow,  Toth.  88. 

(e)  Mosely,  36.  (A)  To  this  effect,  see  alio  Herbage  t. 
(/)  1  Dick.  356.  Backshaw,  Toth.  86,  and  John  ▼. 
(j^)  2  Bro.  G.  C.  116.    See  also  CapeU  ib.  87. 
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permitted  to  obtaia  possession  of  the  mone7."(a)  la  Balchen  y.  Scott^ 
T.  and  W.  were  executors.  Both  proved  the  will,  but  the  former  alone 
acted,  and  afterwards  became  insolvent.  W.  received  a  letter  by  the  post 
from  a  debtor  to  the  estate,  inclosing  a  bill  of  exchange  for  100/.  on  ac^ 
count  of  his  debt;  which  bill  he  immediately  sent  to  the  acting  executor. 
On  the  ground  that  W.  was  not  an  acting  executor.  Lord  Loughborough 
decided  that  W.  was  not  liable,  in  favour  of  the  residuary  legatee,  to 
make  good  the  money  \o8t(j)  In  Bacon  y.  Bacon,  B.  and  K.  were  ex- 
ecutors of  a  person  who  lived  in  Suffolk*  B.  resided  in  London,  and  K. 
at  Ipswich.  K.  called  on  B.  in  London,  and  requested  an  advance  of 
700/.,  to  enable  him  to  discharge  the  funeral  expenses,  and  to  pay  such  of 
the  creditors  of  the  testator  as  lived  in  the  neighbourhood;  with  which 
request,  K.  informing B.  he  had  no  money  belonging  to  the  testator  in  his 
hands,  B.  immediately  complied;  knowing  that  considerable  debts  were 
owing  from  the  testator  to  persons  in  the  neighbourhood  of  K.  And, 
under  similar  circumstances,  B.  at  another  time  advanced  500/.  to  EL 
K.  died  insolvent;  and  the  Master  having  allowed  B.  only  787/.  2».  2d.f 
being  the  amount  of  the  debts  actually  paid  by  K.,  B.  excepted  to  the  re- 
port And  Lord  Loughborough,  by  allowing  this  exception,  discharged 
B.  from  the  loss  occasioned  to  the  estate.  His  Lordship  *re-  ^  •ttao  -i 
lied  on  the  facts,  that  '<  E.  was  in  no  insolvent  circumstances;  ^  ^ 

was  a  man  in  business  at  Ipswich;  had  been  the  attorney  of  the  testator; 
was  acquainted  with  all  his  affairs;  had  his  accounts  in  his  hands;  and  the 
first  payment  was  three  weeks  after  his  death;  and  the  payment  was 
made  by  B.  only  because  he  happened  to  have  money  of  the  testator's  in 
his  hands  at  the  time.''  His  Lordship  appears  also  to  have  thought,  that 
as  B.  lived  in  London,  it  was,  <<  in  the  ordinary  management  of  execu- 
tor," necessary  and  lawful  to  remit  the  money  to  E.,  to  pay  the  debts; 
and  that  it  was  not  in  B.'s  power  <<to  pay  the  funeral  expenses,  and  the 
number  of  small  debts  appearing  on  the  books  of  the  testator,  without 
sending  the  money."(A;)  In  Langford  v.  Gascoyne,  G.,  S.,  and  L.,  the 
defendants,  were  executors;  and  the  Master  charged  all  of  them  with  the 
receipt  of  761/.  Ss.j  under  these  circumstances,  proved  by  the  affidavit  of 
a  witness;  stating  that  the  day  after  the  testator's  funeral,  the  three  ex- 
ecutors met  at  the  house  of  the  testator;  and  Mrs.  L.,  the  widow,  left  the 
room  to  fetch  a  bag  of  money;  and,  upon  her  return  with  it  asked  the 
deponent,  to  which  of  the  defendants  she  should  deliver  it;  and  the  de- 
ponent, not  then  having  a  good  opinion  of  G.'s  circumstances,  advised 
her  to  deliver  it  to  S.;  upon  which  she  passed  by  G.  and  L.,  and  de- 
livered the  bag  into  the  hands  of  S.,  who  counted  the  money  over,  and 
then  delivered  it  into  the  hands  of  G.  Sir  W.  Grant  held,  that  S.,  having 
possessed  the  money,  and,  without  a  sufficient  excuse,  delivered  it  out  of 
his  possession  to  G.,  was  answerable  for  what  afterwards  became  of  it,  and 
therefore  the  loss,  which  that  parting  with  the  money  occasioned.  As 
to  the  other  executor,  L.,  he  said,  ''It  is  impossible  to  charge  him;  he 
has  neither  done  nor  said  any  thing,  that  in  any  degree  contributed  to  the 
loss  of  the  money,  or  to  its  getting  into  the  hands  of  G.  It  is  not  incum- 
bent upon  one  executor  by  force  to  prevent  its  getting  into  the  hands  of 

(t)  8  Bro.  C.  C.  1 16.    See  alto  Dinee  t.  {k)  5  Vee.  331 ;  dted  7  East,  358,  7  Yea. 

Scott,  1  Tara.  &  R.  360,  361,  and  Crisp  ▼.  193,  1 1  Yes.  335,  16  Yes.  481,  1  Sch.  &  htL 

Spnuiger,  Nels.  109.  841,  aod  8  Sim.  878. 

O)  3  Yea.  Jan.  678;  dted  7  Yea.  198. 
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another •"(/)  In  Davis  v.  Spnrline,  W.  B.  and  J.  B.  were  entitled,  aa 
tenants  in  common  in  fee,  to  a  freehold  estate.     W.  B.,  by  his  will,  ap- 

^eoA    -I  pointed  J.  B.,  and  C.  and  S., his  executors;  and  empowered 
L  -I  *J.  B.  to  sell  his,  the  testator's,  moiety  of  the  freehold  estate; 

and  directed  the  purchase-money  to  be  applied  and  disposed  of  in  the 
same  manner  as  his  personal  estate,  subject  to  the  payment  of  his  funeral 
and  testamentary  expenses,  and  debts.  The  three  executors  proved  the 
will;  and  J.  B.  sold  the  freehold  estate,  as  well  W.  B.'s  moiety  as  his 
own,  and  in  the  sale  employed,  as  his  agent,  his  co-executor  C.  And  on 
the  execution  of  the  conveyance  by  J.  B.,  C.  received  the  price  of  the 
estate  from  the  purchaser,  and  paid  it  over  to  J.  B.'s  banker,  on  J.  B.'a 
separate  account.  The  money  was  afterwards  misapplied  by  J.  B. ;  and 
for  this  misapplication  Sir  J.  Leach  held,  ^<  that  G.  was  not  answerable; 
that  C.  had  no  legal  right  to  retain  the  price  of  W.  B.'s  moiety  of  the  es- 
tate; for  it  was  in  his  hands,  not  as  executor,  but  simply  as  agent  of  J.  B., 
who  alone  had  the  power  to  sell  that  moiety,  and  to  receive  the  price  of 
it."(m) 

From  Crosse  V.  Smith  it  is,  perhaps,  to  be  inferred,  that  a  Court  of  Law 
is  less  lenient,  than  a  Court  of  Equity  is,  to  an  executor,  who  parts  with 
assets  to  his  co-executor  And  from  the  remaining  authorities,  that  have 
been  noticed  in  this  section,  these  general  conclusions  may,  it  seems,  be 
drawn, — ^that,  in  a  Court  of  Equity,  it  is,  generally  speaking,  the  duty  of 
an  executor  not  to  part  with  assets  to  a  co-executor;  but  that,  in  some  in- 
stances, this  transfer  may  be  safely  made;  and  that  whenever  it  is  made, 
the  executor  who  so  disposes  of  the  assets  cannot,  in  case  of  loss,  justify 
the  act,  unless  it  is  done  from  some  reasonable  cause.  These  conclusions 
appear  to  be  expressed  by  Sir  W.  Grant,  when  he  says, — ^  The  rule  in 
all  the  cases  is,  that  if  an  executor  does  any  act,  by  which  money  gets 
into  the  possession  of  another  executor,  the  former  is  equally  answerable 
with  the  other:  not  where  an  executor  is  merely  passive,  by  not  obstruct- 
ing the  other  in  receiving  it  But  if  the  one  contributes  in  any  way  to 
enable  the  oth^r  to  obtain  possession,  he  is  answerable,  unless  he  can  as- 
sign a  sufiScient  excuse,  as  there  was  in  Bacon  v.  Bacon  a  justifiable  ob- 
ject.''(n)  And  the  same  doctrine  seems  to  be  thus  expressed  by  Sir  J. 
Leach, — <<  Where  an  executor,  possessing  assets  of  his  testator,  hands  over 
I  ^525  1  ^^^^  assets  to  a  co-executor,  and  they  are  *misapplied  by 
!>  -I  that  co-executor,  there  the  executor,  who  so  hands  them  over 

shall  be  answerable  for  their  misapplication;  because  he  had  a  legal  right 
to  retain  them,  and  might  have  preserved  them,  and  it  was  his  duty  to  do 
so,  unless,  indeed,  they  were  so  handed  over  for  the  express  purpose  of 
a  special  administration  by  the  co-executor,  as  for  the  payment  of  a  par- 
ticular debt."(o) 


SECTION  IX. 

OF  AN  executor's  LIABILITY  FOB  PR0FERT7  PLACED  WITH  BANKERS. 

If  an  executor  or  trustee  places  money,  or  other  assets,  or  trust  estate, 

(/)  11  Vm.  383.  (n)  11  Ves.  836. 

(m)  1  Rum.  &  M.  64.  (o)  1  Bnm.  St  M.  66. 
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to  account  in  a  bank,  and  afterwards  the  bankers  become  insolvent  or 
bankrupts,  such  executor  or  trustee  may,  in  some  cases, *not  be  person- 
ally responsible  for  the  loss  by  this  means  occasioned,  if  the  deposit  was 
made  bond  fide,  and  from  a  sufficient  cause,  as  for  the  purpose  o{  tempo* 
rary  security  of  the  property,  (j!?)  And  a  circumstance  favourable  to  the 
exoneration  of  an  executor  is,  that  money  paid  by  him  into  a  bank  was 
paid  to  the  bankers,  with  whom  the  testator  in  his  life-time  chose  to  en- 
trust his  money.(9) 

Executors  or  trustees,  who,  in  the  event  of  a  loss  by  means  of  the  fail- 
ure of  a  bank,  claim  to  be  free  from  personal  liability  to  make  it  good, 
may  rest  this  claim  on  the  principle,  that  a  Court  of  Equity  ^  does  not  ex* 
pect  them  to  take  more  care  of  the  property  entrusted  to  them,  than  they 
would  do  of  their  own.''(r)  Such  an  executor  or  trustee  is,  however,  af- 
fected by  this  principle  also, — ^^  If  you  desire  to  deal  for  me  as  you 
would  for  yourself,  it  must  be  so,  that  the  dealing  for  me,  if  ^  ^plor  i 
unfortunate,'shall  not  be  *more  so  to  me,  than  it  would  have  ^  ^ 

been  to  you,  if  it  had  been  for  yourself."(«)  The  dealing  may  be  unfor- 
tunate, in  the  event  of  the  bankruptcy  of  the  executor  or  trustee  himself. 
And  thenHf  money,  paid  b}*  the  executor  or  trustee  into  a  bank,  was  paid 
to  his  own  private  or  general  account  there,  this  dealing  for  the  cestui 
que  trust  may  be  more  unfortunate  to  the  latter,  than  the  like  dealing 
would  have  been  to  the  executor  or  trustee,  if  he  had  dealt  for  himsellT 
On  the  failure  of  the  executor  or  trustee,  his  estate  has  all  the  benefit  of 
the  money;  the  parties  for  whom  he  acts  have  none:  he  does  not  there- 
fore deal  for  them  as  he  would  for  himself.  (^)  The  result  of  the  dealing 
18  not  as  beneficial  to  them,  as  the  like  dealing  would  have  been  to  the 
executor  or  trustee,  if  he  had  dealt  for  himself,  (u)  And  when  money  is 
by  an  executor  or  trustee  paid  into  a  bank,  it  is  consequently  a  cause  to 
charge  him  personally  with  the  loss  occasioned  by  the  failure  of  the 
bankers,  that  the  money  was  paid  in,  not  to  an  account  of  the  trust  estate, 
but  to  the  executor's  or  trustee's  own  private  credit  or  account.(t;)  In 
Fletcher  v.  Walker,  a  person  by  her  will  bequeathed  two  houses  to  her 
executor,  in  trust  to  sell,  and  apply  the  produce  in  payment  of  her  debts, 
and  to  place  the  residue  on  real  or  government  security,  and  apply  the  in- 
terest for  the  benefit  of  certain  legatees.  The  executor  sold  the  houses, 
and  out  of  the  purchase-money  made  some  payments,  and  placed  the 
residue  in  the  hands  of  his  banker,  who  afterwards  failed.  The  executor 
was  decreed  to  make  good  the  sum,  with  interest;  on  the  grounds,  that, 
instead  of  investing  the  money  according  to  the  directions  in  the  will,  he 
placed  it  in  a  banker's  hands,  not  appropriating  it  to  the  account  of  the 
legatees,  but  placing  it  generally  in  their  hands,  with  other  monies  of  his 
own;  and  that  as  the  testatrix's  debts  were  all  paid,  he  had  no  excuse  for 
placing  the  money  at  the  banker's.(t^;)     In  Rowth  v.  Howell,  a  testator 

(p)  Chiiicfaill  T.  HobMn,  1  Eq.  Gaa.  Abr.  Atk.  480,  citad  8  Ym.  666. 

841;  AttonMj  General  ▼.  Randall,  21  Yin.  (r)  1  Jae.  A;  W.  247. 

Abr.  634,  2  Eq.  Caa.  Abr.  742  ;    Knigbt  t.  (t)  1  Jae.  dc  W.  248. 

Eari  of  Plymouth,  I  Dick.  120,  126,  8  Atk.  (0  thid, 

480,  dted  Arab.  219, 8  Yea.  666,  and  1 1  Yea.  iu)  1  Jao.  &  W.  247 

880;  Ex  pute  Betehiar,  Amb.  210;  Adama  ▼•  (v)  Wien  ▼.  Kirton,  11  Yea.  377,  dted  1 

Ckxton,  6  Yea.  226,  223,  231.     Salwaj  ▼.  Jae.  &  W.  247;  Fletcher  ▼.  Walker,  3*Madd. 

fialiray,  4  Raaa.  60.  74;  If  aaaey  ▼.  Banner,  4  Madd.  413;  1  Jac. 

(q)  CbnrehiU  ▼.  HebeaD,  1  P.  W.  248;  dc  W.  241.    See  alao  II  Yea.  61. 

Knight  Y.  Earl  of  Plymouth,  1  Dick.  120, 3  («}  3  Madd.  73. 
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r  *527  1  ^''^^^^  ^^'  executors  with  all  convenient  speed  to  convert 
^  ^  all  his  property  *into  money,  and  to  apply  the  same  first  in 

paying  his  debts,  and  then  to  lay  out  the  residue  in  mortgages.  At  the 
death  of  the  testator,  certain  stock,  bills,  and  bonds,  and  other  negotiable 
securities,  part  of  his  property,  to  a  considerable  amount,  were  standing 
in  the  name  and  in  the  hands  of  his  banker,  transferred  and  endorsed  to 
him  by  the  testator,  and  in  which  banker  the  testator  had  great  confidence. 
After  the  testator's  death,  and  without  the  knowledge  of  the  executors, 
the  banker  sold  several  of  the  securities,  and  soon  afterwards  died  insol- 
vent Lord  Loughborough  held,  that  the  executors  were  not  to  be  charg- 
ed with  the  loss.  The  banker,  his  Lordship  observed,  was  possessed  by 
the  testator's  act  of  the  disposable  securities(ar). 


SECTION  X. 

OF  AN  executor's  CONTIITUINO  THE  TRADE  OF  HIS  TESTATOR. 

1.  When  this  continuance  of  the  trade  is  not  directed  by  the  will  of 
the  testator. 

2.  When  it  is  so  directed. 

1. — Generally  speaking,  the  office  of  an  executor  does  not  authorise 
him  to  continue  the  trade  of  the  testator;  and,  on  the  contrary,  he  com- 
mits a  breach  of  trust  by  continuing  the  testator's  property  in  it.(y)  *'A 
trade,''  says  Lord  Mansfield,  <<is  not  transmissible:  it  is  put  an  end  to  by 
the  death  of  the  trader.  Executors  eo  nomine  do  not  usually  carry  on  a 
trade;  if  they  do  so  they  run  great  risk;  and,  without  the  protection  of 
the  Court  of  Chancery,  they  would  act  very  unwisely  in  carrying  it  on. 
I  remember  many  instances  of  trade  being  carried  on  under  the  direc- 
tion of  the  Court  of  Chancery,  "(z)  The  only  way  in  which  an  executor 
can  safely  proceed  to  continue  his  testator's  trade  seems  to  be,  to  file  a 
bill  in  Chancery,  and  to  have  by  this  means  an  inquiry  directed,  whether 
r  *528  1  ^^  would  be  for  the  benefit  of  *the  parties  beneficially  inter- 
'-  ^  ested,  that  the  trade  should  be  continued,  (a)     In  Wightman 

V.  Townroe,  T.  and  D.  were  in  partnership  with  W.  in  trade.  W.  died; 
and  after  his  death  his  executors  continued  his  share  of  the  property  in 
the  trade,  for  the  benefit  of  his  infant  daughter.  The  trade  was  thence- 
forth carried  on  under  the  same  firm  of  T.  and  Co.,  as  before  W.'s  death. 
]n  making  up  the  accounts,  the  executors  divided  the  profit  and  loss  of 
the  business  with  the  other  partners  T.  and  D.;  carrying  on  the  business 
solely  for  the  benefit  of  the  daughter  of  W.;  charging  her  in  their  ac- 
count as  executors  with  the  loss;  giving  her  credit  for  the  profits  of  the 
trade;  and  taking  no  part  of  the  profits  to  their  own  use.  The  business 
was  managed  by  T.,  and  it  did  not  appear  that  the  executors  ever  inter- 
fered, except  in  settling  the  accounts.  The  bill  of  exchange,  stated  in 
the  declaration,  was  drawn  by  the  plaintifi*  in  favour  of  T.  and  Co.,  at  the 
request  of  T.,  and  for  the  use  of  the  firm  of  T.  and  Co.,  upon  an  under* 

(x)  3  Vei.  665.  (2)  1  Dura.  &  E.  295. 

(y)  Barker  ▼.  Parker,  1  Dam.  &  E.  S95;        (a)  1  Jac.  &.  W.  ISO 
Ex  parte  WaUon,  2  Yea.  &  B.  415. 
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taking,  which  they  did  not  fulfil,  to  provide  money  for  it  when  it  should 
become  due.  It  was  afterwards  endorsed  by  T.  in  the  name  of  the  firm 
of  T.  and  Co.,  and  was  paid  away  in  discharge  of  a  debt  of  the  firm.  For 
the  payment  of  this  bill,  the  executors  were  held  to  be  at  law  personally 
liable  as  partners  in  the  trade.  ^*  The  executors,'^  it  was  said,  <<  by  em- 
barking the  property  in  trade  in  the  first  instance,  contracted  a  responsi- 
bility in  a  Court  of  Law,  which  their  subsequent  application  of  the  profits 
to  purposes  not  of  personal  benefit  cannot  afterwards  vary.  At  law  the^ 
became  the  legal  proprietors  in  respect  of  every  thing  belonging  to  the 
trade,  and  consequently  are  liable  to  the  legal  debts.^'(d)  An  executor 
who  continues  his  testator's  trade,  and  by  his  dealings  makes  himself  a 
trader  within  the  meaning  of  the  bankrupt  laws,  may  be  made  a  bank- 
rupt(c)  But  if  an  executor  only  disposes  of  the  stock  of  his  testator, 
this  exercise  of  his  duty  will  not  make  him  a  trader,  and  liable  to  a  com 
mission  of  bankruptcy.  And  even  if  an  executor  is  the  representative  ot 
a  wine-cooper,  and,  finding  it  necessary  to  buy  wines  to  refine  the  stock 
*left  by  the  testator,  makes  this  purchase,  this  dealing  will  ^  ^^00  -1 
DOt  make  him  a  trader,  (d)    In  Ex  parte  Watson,  where  a  I-  ^ 

widow  and  administratrix  of  her  husband  entered  into  partnership  with 
ber  husband's  partners,  and  agreed  that  the  whole  of  his  share  and  pro- 
perty in  the  former  partnership  should  continue  in  the  new  one,  and  a 
joint  commission  of  bankruptcy  issued  against  this  firm;  she  was  allowed 
as  administratrix  to  prove,  as  a  debt  under  the  commission,  a  sum  of  mo- 
ney, the  amount  of  principal  and  interest  due  from  the  partnership  to 
ber  children,  in  respect  of  certain  shares  of  their  father's  property  by 
the  custom  of  York.(e) 

Parties  beneficially  entitled  to  the  capital  and  stock,  employed  by  an 
executor  in  his  testator's  trade,  may  compel  him  to  render  an  account  of 
the  profits  made  in  the  trade,  during  the  time  it  was  carried  on  by  him. 
To  these  profits  they,  and  not  the  executor,  are  entitled,  (y*)  And  they 
are,  moreover,  at  liberty  to  elect  to  take  either  those  profits,  or  interest 
on  the  capital,  and  value  of  the  stock  employed.  (^)  If  they  decide  to 
have  interest,  they  are  entitled  to  it  at  the  rate  of  5/.  per  cent  (A)  In 
Heathcote  v.  Hulme,  the  plaintiffs  insisted  on  their  right  to  profits  up  to 
a  certain  time,  and  to  interest  from  that  period.  A  right  of  this  kind 
might  entitle  the  party  to  claim  profit  for  the  period  the  trade  was  pro- 
ductive, and  interest  for  the  time  losses  were  incurred  in  it(})  And  on 
the  circumstances  in  Heathcote  v.  Hulme,  Sir  T.  Plumer  decided,  the 

E lain  tiffs  could  not  call  for  profits  for  one  period  and  interest  for  another; 
ut  must  take  either  interest  for  the  whole  time  that  the  trade  was  car- 
ried on,  or  profits  for  the  whole  time;(j)  although  it  seems  to  be  there 
acknowledged,  that  in  some  instances  the  Court  might  be  disposed  to 
allow  the  time  to  be  divided.     <<  Circumstances,'^  it  was  said,  <<  might 


!i 


[b)  1  M.  ic  Bel.  412.  (g)  Ex  parte  Watson,  9  Vei.  &  B.  415 ; 

[e)  Ex  parte  Nati,  1  Atk.  102;  Ex  parte  HeaUicote  ▼.  Hulme,  1  Jae.  &  W.  122 ;  Bur- 

Wateon,  2  Vee.  &  B.  414.  den  v.  Burden,  cited  ib.  134. 

id)  Ex  parte  Niitt»  1  Atk.  102.  (A)  Heathcote  ▼.  Hulme,  1  Jac.  dc  W. 

(e)  2yefl.d&B.  414.  Id4»   135.    See  alio  Attorney  General  t. 

(/)  Luntley  ▼.  Royden.  Caa.  T.  Finch,  Solly,  2  Sim.  518. 

381 ;  Heathcote  ▼.Hulme,  1  Jac.  dc  W.  128,  (»)  1  Jae.  &  W.  128,  129. 

181.     See  also  Brown  v.  Litton,  1  P.  W.  (j)  ^  ^^  &  ^«  ^^^' 
140,  16  Mod.  20. 
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r  *^30  1  ^^^^  ^^  ^^®  knowledge  of  the  executors,  that  would  make  it 
^  ^  unconscientious  *to  continue  the  property  longer  in  the 

trade;  they  might  embark  it  in  A  new  trade,  or  at  a  different  place  or  in 
adventures  substantially  new  at  the  same  place."  And  without  saying 
what  would  be  the  effect  of  such  occurrences,  it  was  admitted  *^  it  might 
then  be  argued,  that  it  was  a  perfectly  new  concern,  and  gave  to  the 
cestuis  que  trust  a  new  right  to  adopt  or  relinquish  it.^^(A;) 

On  the  power  or  duty  of  executors  to  complete  work,  which,  in  the 
way  of  his  trade,  a  testator  has  begun,  or  to  fulfil  an  agreement  entered 
into  by  the  testator  to  perforn  certain  work,  and  which  at  the  time  of 
his  death  was  not  begun,  there  occurs  the  following  case  of  Marshall  v. 
Broadhurst.  In  this  cause,  which  was  an  action  of  assumpsit,  the  decla- 
ration contained  two  sets  of  counts.  The  first  was  for  work  and  labour 
done,  and  materials  found,  and  goods  sold  arid  delivered  by  the  testator, 
laying  the  promises  to  the  testator;  and  the  second  was  for  work  and 
labour  done,  and  materials  found  and  used  about  such  work  and  labour, 
and  goods  sold  and  delivered  by  the  plaintiffs,  as  executors,  laying  the 
promises  to  the  plaintiffs,  as  executors.  The  defendant  pleaded  Non 
assumpsit.  At  the  trial  before  Tindal,  C.  J.,  the  following  appeared  to 
be  the  facts  of  the  case: — The  defendant  employed  the  testator  to  erect 
a  temporary  gallery,  and  other  wood-work,  lor  the  purposes  of  a  public 
dinner.  Shortly  after  the  order  was  given,  and  4}efore  it  was  begun,  the 
testator  died,  and  the  plaintiffs,  as  executors,  performed  the  work,  using 
the  materials  of  the  testator.  Upon  these  facts,  it  was  objected,  that 
the  plaintiffs  could  not  recover;  that  there  was  no  evidence  to  support 
the  first  set  of  counts;  and,  with  respect  to  the  second  set  of  counts,  that 
there  was  no  evidence  of  goods  sold;  that  the  work  and  labour  were 
done  on  the  personal  contract  of  the  executors,  for  which  they  could 
only  sue  in  their  Individual  capacity,  and  that  the  materials  alleged  to 
have  been  supplied  for  such  work  and  labour  could  not  be  separated  from 
the  work  and  labour.  The  learned  Chief  Justice  was  of  opinion,  that 
the  plaintiffs  could  not  recover  for  the  work  and  labour,  but  thought  that 
r  *531  1  ^^^^y  ^>S^^  f^i*  ^^®  materials,  because  the  allegation  was  di- 
L  -J  visible;  and  the  plaintiffs  had  a  verdict  for  the  amount  of  the 

materials,  with  liberty  for  the  defendant  to  move  to  enter  a  nonsuit 
Such  a  motion  was  accordingly  made;  and  <<  Per  Curiam, — It  is  a 
plain  rule,  that,  whenever  the  subject  matter  of  the  action  would,  when 
recovered,  be  assets,  the  executor  may  sue  in  his  representative  charac* 
ter;  Ord  v.  Penwick,(/)  Cowell  v.  Watts,  (w)  If  a  party  contract  for 
himself  and  his  executors  to  build  a  house,  and  die,  the  executors  must 
go  on,  or  they  would  be  liable  to  damages  for  not  completing  the  work; 
if  they  go  on,  it  is  work  and  labour  done  by  them  as  executors;  they 
may  recover  as  executors,  and  the  money,  when  recovered,  will  be  assets 
in  their  hands.  Suppose  a  party  to  have  engaged  to  build  a  house,  and 
to  have  procured  all  the  necessary  materials;  in  the  event  of  his  death 
may  not  the  executors  complete  the  work,  or  must  they  dispose  of  the 
materials  at  a  loss  to  the  estate?  Or  if  a  man  build  half  a  house,  and  die, 
if  the  executors  complete  the  work,  are  there  to  be  two  actions  in  re- 
spect of  the  same  job?  Such  a  rule  would,  in  many  cases,  operate  mueh 

(k)  I  Jac  &  W.  133.  (m)  6  But,  406. 

(/)  3Eaft,  110. 


OF  AN  XXBCUT0R*8  COiminTINa  THE  TRADE  OF  BIS  TESTATOR.      S51 

to  the  deterioration  of  property.  If,  for  instance,  a  bookseller  undertake 
to  publish  a  work  in  parts,  and,  before  the  completion,  die,  a  subscriber 
has  a  claim  upon  his  estate  to  complete  the  work,  for  otherwise  those 
parts  which  he  has  purchased,  upon  the  faith  of  the  work  being  com- 
pleted, are  useless.  When  the  law  speaks  of  executors  not  carrying  on 
the  business  of  their  testator,  it  means  that  they  are  not  to  buy  and  sell. 
We  do  not  say  that  executors  are  bound  to  go  on  to  an  indefinite  extent, 
bat  it  is  reasonable  that  they  should  do  so  to  a  certain  extent.  For  in- 
stance, if  a  man  make  half  a  wheelbarrow,  or  half  a  pair  of  shoes,  and 
die,  the  executors  may  complete  them,  and  they  are  not  bound  to  sacrifice 
the  property  of  their  testator  by  selling  articles  in  an  imperfect  state.  It 
is  otherwise  where  the  testator  enters  into  a  personal  engagement  to  be. 
performed  by  himself  only.  In  the  absence  of  authority  to  the  contrary, 
it  seems  ^reasonable  that  the  plaintiffs  should  recover  under  ^  «.^^  ^ 
the  circumstances  of  this  case.''(n)  L      ^        J 

2. — A  will  sometimes  directs  the  executors  to  carry  on  the  trade  of 
the  testator;(o)  and  then  the  testator  authorises  the  trade  to  be  carried  on 
either  with  the  whole  of  his  assets,  or  with  a  certain  portion  only,  set 
apart  for  that  purpose.  In  either  case,  if  the  executor  continues  to  carry 
on  the  trade,  he  makes  not  only  the  testator's  estate,  so  employed  under 
the  vriW,{p)  but  himself  personally,  and  his  own  property,  liable  to 
debts  incurred  in  the  trade  after  his  commencement  to  carry  it  on;(^} 
and  moreover  makes  himself  personally  liable  to  the  bankrupt  laws.(r) 

If  a  testator  authorises  his  trade  to  be  continued  with  the  whole  of  his 
property,  then  the  whole  of  it  is  accordingly  subject  to  the  debts  con- 
tracted in  the  trade.(5)  But  if,  as  it  more  frequently  perhaps  happens, 
the  testator  limits  the  property  he  means  to  be  so  employed,  then  this 
portion  only,  which  he  so  sets  apart,  is  responsible  to  the  creditors,  and 
his  general  assets  are  not  liable  to  their  debts.  (/)  Such  portion  may  be 
the  testator's  capital  in  the  trade,(u)  or  a  specific  sum  by  the  will  author- 
ise4  to  be  traded  with,(t;)  or  it  may  be,  after  legacies  bequeathed,  the 
residue  of  the  testator's  personal  estate.  (z£^) 

If  a  person  bequeaths  legacies,  and  directs  his  trade  to  be,  after  his 
death,  carried  on  with  a  particular  part  only  of  his  property,  but  without 
limitation  of  time,  it  appears  that  if  the  party,  who  under  the  will  con- 
tinues the  trade,  becomes  a  bankrupt,  only  the  property  declared  to  be 
embarked  in  the  trade  is  answerable  *to  the  creditors;  and  ^  •noo  i 
that  '<  the  creditors  of  the  trade,  as  such,  have  not  a  claim  *-  -* 

against  the  distributed  assets  in  the  hands  of  third  persons  under  the 
direction  of  the  same  will,  which  has  authorised  the  trade  to  be  carried 
on  for  the  benefit  of  other  persons."(a?)     In  a  case  of  this  kind,  the 

(n)  1  Croropt  &  Jerr.  403.  (»)  Ex  parte  Richardson,  3  Madd.  138, 

(o)  See  Wilkinson  t.  Stafford,  1  Yea.  jan.  Buck,  302,  421. 

32.  (t;)  Ex  parte  Garland,   10  Yes.   110,  1 

(p)  10  Yet.  122 ;  Buck,  209 ;  3  Madd.  167.  Smith,  220,  cited  3  Madd.  157. 

Iq)  Hankey  ▼.  Towgood,  Cooke  B.  L.  67,  (w)  Haokey  ▼.  Hammond,  or  Hammock, 

and  8tfa  ed.  78,  in  marg. ;  Ex  parte  Garland,  Cook  B.  L.  67,  and  8th  ed.  78,  in  marg.;  3 

10  Yee.  119,  120,  121;  Ex  parte  Richardson,  Madd.    148,  n..  Buck,  210;  cited  10  Yes. 

3  Madd.  157,  Buck,  209.  110,  1  Smith,  226,  3  Madd.  167,  and  Buck, 

(r)  Hankey  t.  Towgood,  and  Ex  parte  210;  Hankey  ▼.  Towgood,  Cook  B.  L.  67, 

Garhuid,  above ;  Yioerv.  Cadell,  3  Espin,  88.  and  8th  ed.  78,  in  marg. 

(#)  10  Yes.  120, 122 ;  3  Madd.  167.  (x)  Ex  parte  Garland,  10  Yea.  110,  122, 

(t)  10  Yea.  123;  3  Madd.  167.  1  Smith,  320. 
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question,  it  seems  to  be  stated,  goes  to  this— ^whether  *^  where  a  testator 
directs  a  trade  to  be  carried  on,  and  without  limitation,  all  the  other  pur- 
poses of  his  will  are  to  stand  still,  or  all  the  administration  under  it  to  be 
80  checked,  that  every  person  taking  is  in  e£kct  to  become  a  security  in 
proportion  to  the  property  be  takes,  and  to  the  extent  of  all  time,  for  the 
trade,  which  the  testator  has  directed  to  be  carried  on.  The  inconveni- 
ence would  be  intolerable;  amounting  to  this,  that  every  legatee  is  to 
hold  his  legacy  upon  terms,  connected  with  transactions,  by  which  be 
cannot  benefit,  which  he  cannot  control,  and  which  may  cut  down  all 
his  hopes,  as  far  as  they  are  founded  upon  his  receipt  of  that  b0unty/'(y) 
And  on  a  case  of  this  nature  Lord  Eldon  expressed  his  opinion,  that  <<it 
js  impossible  to  hold  that  the  trade  is  to  be  carried  on,  perhaps  for  a  cea- 
tury;  and  at  the  end  of  that  time,  the  creditors  dealing  with  that  trade 
are,  merely  because  it  is  directed  by  the  will  to  be  carried  on,  to  pursue 
the  general  assets,  distributed  perhaps  to  fifty  families. ''(z) 

When  an  executor,  directed  by  the  will  to  carry  on  the  testator's 
trade,  employs  in  it,  out  of  the  assets,  a  sum  of  money  not  applicable  for 
the  purpose,  and  he  becomes  a  bankrupt,  the  money  so  employed  may 
he  proved  as  a  debt  under  the  commission.(a) 

When  a  testator  desires  his  trade  to  be  carried  on  by  a  particular  per- 
son, to  whom  he  directs  his  executors  to  lend  a  limited  sum  for  the  pur- 
Eose,  and  upon  a  particulur  trust;  and  such  person  after  the  money  lent 
ecomes  a  bankrupt;  the  executors  may  come  in  and  prove  for  the  debt 
so  incurred,  but  in  payment  are  postponed  to  all  the  other  creditors  of 
the  bankrupt  (ft) 


[    *534    ]  *SECTION  XI. 

OF  AN  executor's  LIABILITY,  WHERE  HE  IS  OBLIGED  TO  REFUND  MONET 
RECEIVED,  AND  AFTERWARDS  PAID  AW  AT  BT  HIM. 

In  Pooley  v.  Ray,  a  sum  of  700/.,  supposed  to  be  due  on  mortgage, 
was,  after  the  death  of  Sir  J.  C,  the  mortgagor,  paid  to  J.  R.  the  execu- 
tor and  brother  of  C.  R.  the  mortgagee.  Afterwards  it  appeared  by  a 
copy  of  an  account  under  the  mortgagee's  own  hand,  that  a  part  of  the 
money  had  been  paid  by  the  mortgagor  in  his  life-time.  And  on  a  bill 
brought  to  be  relieved  against  this  over-payment,  the  defendant,  the  exe- 
cutor of  the  mortgagee,  answered  and  insisted  that,  before  any  notice  of 
the  plaintiff's  demand  on  account  of  this  over-payment,  the  defendant, 
as  executor  of  the  mortgagee,  had  paid  away  the  700/.  in  the  debts  of 
his  testator.  Nevertheless,  the  Master  of  the  Rolls  decreed  the  money 
overpaid  to  be  paid  back  by  the  executor;  and  he  to  be  at  liberty  to  sue 
such  creditors,  as  through  mistake  he  had  paid,  to  make  them  refund. 
And,  on  appeal.  Lord  Cowper  affirmed  the  decree;  <^  declaring,  that 
though  this  might  be  a  hard  case,  yet  if  the  plainti£b  had  a  right  to  be 

(y)  10  Ves.  119.  (6)  Ex  fNffte  G«rittid,  10  V<e.  110,  US, 

(z)  10  Ves.  122.  1  Smith,  330.    See  Bock,  800. 

(a)  Ex  parte  Garland,  10  Vea.  110;  Ex 
parte  Ricbardaon,  3  Madd.  138,  Bucki  308. 


OF  SUBMISSION  TO  ARBITRATION.  353 

repaid  their  money,  which  they  had  overpaid  on  the  mortgage,  this  right 
could  not  be  overthrown  by  the  defendant  the  executor's  applying  the 
money  in  any  manner  he  should  think  fit;  any  more,  than  if  an  executor 
at  law  should  recover  a  debt,  and  pay  the  testator's  debts  with  it,  and 
afterwards  this  judgment  recovered  by  the  executor  is  reversed  in  error; 
the  executor  must  restore  the  money  to  the  plaintiff  in  error;  and  his 
having  paid  it  away  in  debts  of  his  testator  will  not  excuse  him  from 
paying  it  back.  So,  in  the  same  manner,  if  there  were  a  decree  for  the 
executor  to  be  paid  a  sum  of  money  by  the  defendant,  and  the  executor, 
having  received  the  money,  pays  it  away  in  debts;  and  then  the  defen- 
dant, against  whom  the  executor  had  recovered  the  decree,  brings  an 
appeal,  and  reverses  the  decree;  the  plaintiff  in  the  appeal  shall  be  re- 
stored to  the  money.  SecuSy  if  the  defendant  bad  ^delayed  ^  ,-^^  ^ 
the  appeal,  and  willingly  stood  by,  whilst  the  executor  paid  ^  -■ 

away  this  money  to  the  testator's  creditors;  for  this  would  be  drawing 
the  executor  into  a  snare;  but  nothing  of  this  kind  appearing  in  the  pre- 
sent case,  affirm  the  decree."  And  from  the  Registrar's  book  it  appears, 
<<  His  Lordship  was  of  opinion,  that  although  the  defendant  R.'s  payment 
of  700/.  amongst  his  brother's  creditors  be  an  accident,  which  falls  hard 
upon  him,  yet  it  is  impossible  for  the  plaintiff  to  make  them  parties. 
Aod  there  being  an  evident  mistake  in  the  former  account,  there  ought 
to  be  a  refunding  by  the  defendant  R.,  of  what  he  has  been  overpaid, 
although  he  hath  applied  the  same  in  satisfaction  of  his  brother's  debts; 
and  the  rather,  for  that  it  is  doubtful  whether  he  did  not  know  how  the 
accounts  stood  between  his  brotheri  the  testator,  and  Sir  J.  C,  before 
such  application  made,  "(c) 


SECTION  XII. 

OF  SUBMISSION  TO  ARBITRATION. 

In  some  cases,  an  executor  may  incur  personal  responsibility  to  credi- 
tors of  his  testator,  by  referring  matters  to  arbitration. (rf)  In  Barry  v. 
Rush,  which  was  an  action  of  debt  on  bond,  the  plea  first  craved  oyer  of 
the  bond  (by  which  the  defendant,  as  administrator,  bound  himself,  his 
heirs,  executors,  and  administrators,  to  the  plaintiff  as  executrix,)  and 
then  of  the  condition,  which  (after  reciting  that  the  plaintiff  and  defend- 
ant had  agreed  to  submit  to  arbitration  certain  disputes,  which  had  before 
arisen  between  the  plaintiff  and  *^the  defendant's  intestate,  touching  cer- 
tain articles  of  agreement  between  the  intestate  and  the  plaintiff's  testa- 
tor) was  for  the  performance  of  an  award,  to  be  made  by  arbitrators  con- 
cerning the  matters  aforesaid,  and  also  concerning  all  other  matters,  ac- 
counts, &c.  between  the  said  parties,  or  either  of  them.  *It  p  veno  -i 
then  set  forth  that  the  arbitrators  had  awarded,  that  the  de-  ^  -' 

fendant,  as  administrator,  should  pay  to  the  plaintiff,  as  executrix,  298/. 
on  the  17th  June  following,  and  that  the  parties  should  execute  general 

(c)  1  P.  W. 856,  Mid  6th  ed.  857, 11.(1);     11;  11  Vin.  Abr.808,pl.  23;  Wentw.  OS, 
«d  2  Vao.  jon.  98,  683.  Ex.  Gh.  13,  l|th  ed.  p.  304. 

{d)  Anon.  8  Leon.  53.  Ca.  77.-^1 3.  Mod. 
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releases.  The  defendant  then  pleaded  that  he  had  fully  administered 
and  that  at  the  time  of  entering  into  the  bond,  or  afterwards  he  had  no 
assets.  And,  on  demurrer,  this  plea  was  held  to  be  bad.  The  Court 
was  of  opinion,  the  defendant  had  by  tlie  obligation  bound  himself  per* 
sonaliy,  and  gave  judgment  for  the  plaintiff;  Ashhurst,  J.,  saying, — 
<'  The  entering  into  the  bond  amounts  to  an  admission  of  assets;  and  the 
defendant  shall  not  afterwards  be  permitted  to  dispute  it  The  bond 
given  by  the  defendant  to  abide  by  the  award  was  an  undertaking  to  pay 
whatever  sum  the  arbitrator  should  award,  without  any  regard  to  as* 
8et3.^'(e)  This  case  is  not  an  authority,  that  the  mere  circumstance  of  an 
executor's  entering  into  an  arbitration  bond  amounts  to  an  admission  of 
assets;  but  was  determined  on  the  ground,  that  there  the  bond  was  a 
personal  engagement  by  the  defendant  to  perform  the  award,  and  he  sub- 
mitted, in  broad  terms,  to  pay  whatever  should  be  awarded.  (/)  And 
in  Pearson  v.  Henry,  a  submission  by  the  defendant,  an  administrator, 
to  an  award  was  held  not  to  be,  in  the  circumstances  of  that  case,  evi- 
dence to  charge  the  defendant  with  assets;  a  clear  decision,  that  a  sub- 
mission to  arbitration  by  an  executor  or  administrator  is  not  of  itself  an 
admission  of  assets.(^)  In  Pearson  v.  Henry,  the  arbitrator  only  aacer* 
tained  the  amount  of  the  debt  due  from  the  intestate,  and  did  not  direct 
the  defendant  to  pay  it;  and  there  was  no  ground,  which  made  it  possi- 
ble to  say,  that  the  arbitrator  decided  that  the  defendant  had  asset8.(A) 
These  circumstances  distinguish  Pearson  v.  Henry  from  Wortbington 
v.  Barlow,  where  by  the  terms  of  a  submission  to  arbitration  by  the  de- 
fendant, an  administratrix,  the  submission  was  a  reference  not  only  of  the 
r  *537  1  ^^^^  ^^  ^action,  but  also  of  the  other  question,  whether  or  not 
^  -^  the  administratrix  had  assets.     And  as  the  arbitrator  awarded 

the  defendant  to  pay  the  amount  of  the  plaintiff's  demand,  it  was  held 
to  be  equivalent  to  determining,  as  between  these  parties,  that  the  ad- 
ministratrix had  assets  to  pay  the  debt  She  was,  it  was  held,  concluded 
by  this  award;  and  accordingly,  although  it  was  stated  she  bad  no  as- 
sets, she  was  compelled  by  attachment  to  pay  the  sum,  which  the  arbi- 
trator had  directed  her  to  pay.(2)  In  Robson  v.  Anonymous,  the  plain- 
tifis,  who  were  assignees  of  a  bankrupt,  moved  that  so  much  of  an  award 
as  directed  the  payment  by  them  of  a  sum  of  money,  and  the  costs  of 
the  reference,  might  be  set  aside;  upon  the  ground,  that  their  bankrupt's 
estate  and  effects  were  exhausted.  The  motion  was  refused  by  Lord  El- 
don,  who  said, — <<If  an  executor  or  administrator  think  fit  to  refer  gene- 
rally all  matters  in  dispute  to  arbitration,  without  protesting  against  the 
reference  being  taken  as  an  admission  of  assets,  it  will  amount  to  such 
an  admission.  I  see  no  distinction  in  the  case  of  an  assignee  of  a  bank- 
rupt"(j)  In  Riddell  v.  Sutton,  an  agreement  stated,  that  disputes  and 
differences  had  arisen,  and  were  depending,  between  the  plaintiff  and 
the  defendant,  as  executrix,  respecting  certain  unsettled  accounts  between 
them;  therefore,  for  the  finally  settling  such  disputes  and  differences,  it 
was  agreed  that  the  said  matters  in  dispute  should  be,  and  they  were 

..  (0)  1  Dam.  A  E.  691,  dtad  6  Dam.  A  101  \  md  In  re  Wauboroiigli,  S  ChitL  40. 

£.  7,  8.  And  see,  £urther,  5  Buig.  206,  S06. 

(f)  6  Dora.  &,  E.  7,  8.  (A)  6  Dora,  dc  E.  7  «  7  Dom.  d&  E.  463. 

Or)  6  Dura.  &  E.  6 :  dted  7  Dara.  &  ri)  7  Dnrii.  6l  E.  453. 

E.  453.     See  Lorey.  Honeybonrae,  4  DowL  {j)  3  Roee,  50,  cited  6  Bing.  206. 
fc  RyL  814,  815 ;  Daviee  ▼.  Radg^  3  Eepin. 
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thereby,  referred  to  the  final  award  of  T.  R.  and  T.  B.  The  arbitrators 
found  that  there  remained  a  balance  due  from  the  defendant  to  the  plain- 
tiff, and  by  their  award  they  therefore  directed  the  payment  of  such  ba- 
lance. To  an  action  of  debt  on  this  award,  the  defendant  pleaded  plene 
administravit^  and,  on  demurrer,  this  plea  was  held  not  to  be  an  answer 
to  the  plaintiff's  demand,  and  judgment  was  given  for  the  plaintiff; 
Park,  J.,  saying, — <<  Looking  at  the  recital  in  the  submission,  and  at 
the  whole  of  the  case,  I  think  it  clear  that  the  defendant  admitted  assets, 
and  submitted  to  a  final  settlement  of  all  disputes:  that  could  not  be  but 
by  paying  what  should  be  found  due.  "(A;) 


♦SECTION  XIII.  [    •SSS    ] 

OF  AN  BXSCUTOR's  LIABILITY  IK  CERTAIN  INSTANCES  OF  TRUSTS. 

Numerous  cases  occur,  in  which,  by  the  decision  of,  or  opinion  ex- 
pressed in,  a  Court  of  Equity,  trustees,  or  trustees  in  whom  was  united 
the  character  of  executors  also,  have  been  held  to  be  responsible  out  of 
their  own  property  for  a  breach  of  trust,  or  acts  done  by  them,  which 
occasioned  a  loss  to  the  beneficial  owners  of  the  trust  estate;(/)  as  in  the 
instances— of  money  raised  out  of  an  estate  limited  for  the  payment  of 
debts  and  legacies,  and  converted  to  the  trustee's  own  use:(97))  of  a  loss 
occasioned  by  trustees  under  a  will  to  their  testatrix's  estate,  through  an 
omission  of  the  trustees  to  re-inyest  certain  stock  immediately,  which 
had  been  sold,  and  the  produce  for  some  time  placed  in  the  hands  of  their 
bankers:(n)  of  money  paid  to  a  person  under  an  express  power  for  the 

Purpose,  but  without  the  previous  consent  of  a  third  party,  as  required 
y  the  power  :(o)  of  money  laid  out  in  a  purchase  of  real  estate,  bought 
by  the  trustee  for  himself:(j9)  of  money  kept  by  a  trustee  in  his  own 
hands,  contrary  to  a  trust  to  ^invest  it:(9)  of  arrears  of  rent,  ^  ^k^q  i 
which  trustees  neglected  to  recover:(r)  of  a  legacy  of  a  debt  ^  ^ 

due  to  a  testatrix,  and  which  debt,  owing  by  an  executor  of  the  will,  a 
co-executor  neglected  to  call  in.(^) 

(it)  5  Bing.  200,  2  Moore  &  P.  346.  Atk.  440,  444  ;  WUkinson  t.  Stafford,   1 

(0  TiUly  y.  Throckmorton,  2  Ch.  Cas.  Ym  jan.  32  ;   Vez  ▼.  Emery,  6  Yes.   141 ; 

132 ;  Palmer  v.  Jonea,  1  Yeni.  144 ;  Jevon  Anon.  v.  Osborne,  6  Yes.  455.     See,  moro- 

▼•  Bosh,  ib.  342  ;  Emelie  v.  Emelie^  7  Bro.  over,  Henriqaes  v.  Franchise,  Prec  Ch.  206 ; 

p.  C.  ed.  TomL  260;  Anon.  12  Mod.  660;  Thajer  v.  Qoold,  I  Atk.  616,  cited  2  Atk. 

Gifibrd  v.  Manley,  Cas.  T.  Talb.  109 ;  Earl  245.;  and  Conyngham  v.  Conyngham,  1  Yes. 

of  Litchfield's  case,  1  Atk.  87,  1  West  Cas.  522.    And,  farther,  2  AUl.  406,  1  Sch.  & 

T.  Hardw.  201 ;  I  vie  v.   Ivie,  1  Atk.  429,  Lef.  272,  and  Aahby  v.  Blackwell,  2  Eden, 

1  West.  Cas.  T.  Haidw.  318 ;   Okeden  v.  299,  Amb.  503. 

Okeden,  or  Walter,  1  Atk.  550, 1  West  Cas.  (m)  Anon.  1  Balk.  163. 

T.  Hardw.  514;  Yemen  v.  Yawdrey,  Bam.  (n)  Bone  v.    Cook,   M'Clel.   168,    178, 

Ch.  fiep.  280,  303,  804,  2  Atk.  119 ;  Board-  816  c 

man  v.  Moaman,  1  Bro.  C.  C.  68 ;  Cooper  (o)  Bateman  v.  Davis,  3  Madd.  98. 

«.  1KNiglas,2  Bro.  C.  C.  232;  Caffrey  v.  (p)  Cox  v.  Bateman,  2   Yes.   19.     See 

Darby,  6  Yes.  488  ;  Walker  v.  Symonds,  3  Kirk  v.  Webb,  2  Freem.  229. 

Swaost.  I.   Anon,  cited  3  Swanst.  79,  n.;  (q)  Byrchall  v.   Bradford,   6  Madd.   13, 

Ex  parte  Greenhonse,  1  Madd.  92;  Dimes  236;  Brown  v.  Sansome,  M'Clel.  dc  Y.  427. 

V.  Scott,  4  Ross.  196;  Carsey  v.  Barsham,  (r)  Tebbs  v.  Carpenter,   1   Madd.  290, 

slated  1  Sch.  dt  Le£  344.    See  also  Smith  v.  297. 

French,  2  Atk.  248;  Trafibrd  v.  Boehm,  8  (s)  Mueklow  v.  FoUer,  Jacoln  198. 
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SECTION  XIV. 

OF  AN  EXECUTOb's  CONCUBBING  IN  CEBTAIN  ACTS. 

All  executors  appear  to  be  trustees,  inasmuch  as  the  duty  to  execute 
the  will  is  a  trust.(/)  Yet  they  may,  perhaps,  be  called  mere  executors, 
when  they  possess  the  general  personal  estate  of  the  testator,  upon  the 
general  trusts  only  of  an  executorship.  And  they  seem  to  be  peculiarly 
executors  in  trust,  and  to  be  so  denominated,  when  they  possess  a  cer- 
tain part  of  the  testator's  property,  upon  particular  trusts  on]y,(u)  By 
proving  the  will,  an  executor  has  been  held  to  have  accepted  the  trusts 
annexed  to  a  legacy  bequeathed.(v) 

Some  acts  done  in  a  trusteeship,  or  mere  executorship,  or  executor- 
ship in  trust,  require  the  concurrence  of  all  the  trustees  or  executors. 
Acts  of  this  kind  are,  the  signing  of  a  receipt  for  trust-money, (u^)  and 
the  transferring  of  stock  or  money  in  the  public  funds.(a?)  An  execu- 
tor's or  trustee's  concurrence  in  the  act  of  a  co-executor  or  co-trustee  of- 
ten draws  to  it  responsibility.  In  Hoyey  v.  Blakeman,  an  executor  in 
trust  was  held  to  be  responsible  for  money  come  to  the  hands  of  his  co-exe- 
cutor, on  the  ground  that  he  concurred  in  the  application  of  that  money.(y) 
f  *540  1  *'^'^^  responsibility  may,  in  certain  cases,  follow  an  act^ 
^  ^  which  is  done  by  a  trustee  or  executor  from  necessity  or  for 

conformity  only;  but  who  in  the  transaction  is  in  some  way  guilty  of  a 
neglect  of  duty,  or  breach  of  trust.  (2^)  This  will  fully  appear  in  the 
progress  of  the  present  Section;  in  which  it  is  proposed  to  consider  the 
law  on  concurrence, 

1. — When  the  act  is  the  signing  of  a  receipt; 

2. — ^When,  by  the  act  concurred  in,  money  comes  into  the  hands  of 
one  of  several  executors  or  trustees; 

3. — ^When  this  act,  by  which  an  executor  or  trustee  obtains  possession 
of  money,  is  the  selling  out  of  stock. 

1. — When  trust-money  is  paid  to  trustees,  or  to  one  only  or  more  of 
them,  it  is  in  many  cases  necessary  that  the  receipt  for  it  be  signed  by 
all  the  trustees.(a)  "  At  law,"  says  Lord  Eldon,  «  where  trustees  join 
in  a  receipt, /7nm^  facie  all  are  to  be  considered  as  having  received  the 
money.  But  it  is  competent  to  a  trustee,  and,  if  he  means  to  exonerate 
himself  from  that  interference,  it  is  necessary  for  him,  to  shew,  that  the 
money,  acknowledged  to  have  been  received  by  all,  was  in  fact  received 
by  one,  and  the  other  joined  only  for  conformity. "(A)     When,  therefore, 

(0  Famngton  ▼.  KnighUy,  1  P.  W.  548,  («)  3  Atk.  684;  3  Swanst  63. 

549;  RachfieldT.  Careless,  2  P.  W.   161;  (x)  3  Bro.  G.  C.  94;    7  Ves.    197;    11 

Clare  ▼.  Almuty,   2  £q.  Caa.  Abr.   420 ;  Yea.  253,  254  ;  16  Yes.  479. 

Anon.  Com.  151.  (y)  ^  Yea.  596. 

(u)  Wind  V.  Jekyl,  1  P.  W.  575;  Sadler  (<)  Scurfield  ▼.  Howea,  3  Bro.  C.  C.  90; 

V.  Hobba,  2Bro.  C.  C.  114;   Bcarfield  ▼.  Brioe  v.  Stokes,   11  Yes.  319;  Lord  Ship. 

Howea,  3  Bro.  C.  C.  90,  and  Belt'aed.  95,  brook  ▼.  Lord  Hincbinbrook,  11  Yea.  352, 

where  the  judgment  ia  reported  from  Lord  16  Yea.  477. 

Colchester's    mannacript    note^    Hovey  ▼.  (a)  1  P.  W.  83;  2  Yem.  516;  Arab. 

Blakemaa,  4   Yes.   596,  607;  Chambera  ▼.  219;  3  Atk.  584;   7  Yes.  198;    3  Swanst. 

Minchin,  7  Yea.  197;  ByrchalU.  Bradford,  63;  Brioe  v.  Siokea,  11  Yea.  325. 

6  Madd.  240,  241.  (b)  11  Yea.  824. 

(v)  Macklow  ▼.  Fuller,  Jacob,  198. 
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one  trustee  receives  the  money,  and  it  is  shewn  that  a  co-trustee  received 
no  part  of  it,  but  merely  for  the  sake  of  conformity  joined  in  signing  the 
receipt,  this  co-trustee  does  not  by  such  act  render  himself  responsible 
for  the  due  application  of  the  money  by  him  who  received  it(c}  And 
if  each  trustee  receives  a  part,  then,  although  they  join  in  a  receipt  for 
the  whole,  each  is  answerable  for  that  part  only,  which  he  himself  re- 
ceived, (if)  When,  however,  "after  signing  the  receipt,  it  is  ^  ^^kai  i 
the  duty  of  him,  who,  from  necessity  or  for  conformity  only,  *-  -* 

put  his  name  to  the  receipt  of  the  whole,  to  see  the  money  received  by 
his  co-trustee  Vluly  applied,  and  this  duty  is  neglected,  and  he  knows  that 
the  fund  is  misapplied,  in  this  case  the  trustee,  who  received  no  part  of 
the  money,  or  a  share  only  of  it,  may  be  responsible  for  the  money  re* 
eeived  by  his  co-trustee.(e) 

Where  there  are  several  mere  executors,  and  money  is  paid  on  account 
of  the  testator's  estate,  any  one  of  the  executors  is  empowered  by  law 
to  receive  it,  and  can  sign  a  sufficient  receipt  for  it.(/)  And  if  another 
executor,  by  whom  no  part  of  the  money  is  received,  joins  in  signing 
the  receipt,  this  concurrence  is  at  law,  it  is  said,  an  act  which  alone 
makes  him  responsible  for  the  money  ;(^)  on  the  ground,  that  such  act 
is  an  unnecessary  one,  the  receipt  of  him  only,  to  whom  the  money  is 
actually  paid,  being  sufficient;(A)  the  joining  in  the  receipt  is  taken  to 
be  conclusive  evidence,  that  the  money  came  to  the  hands  of  all  the 
executors,  (i)  And  the  same  doctrine  appears  to  have  formerly  obtained 
in  equity.(y)  There,  however,  the  rule  is  now  altered;  and  the  bare 
act  of  a  mere  executor  joining  in  signing  a  receipt  for  money,  paid  to  a 
co-executor,  is  not  in  equity  enough  to  make  him,  who  actually  received 
no  part  of  the  money,  answerable  for  it.(^) 

When  of  the  whole  or  a  part  of  a  testator's  property  executors  are  exe- 
cutors in  trust;  they  being  not  only  executors,  but  of  a  certain  fund, 
and,  for  particular  purposes,  trustees  also;  then  if  •one  of  p  mt^Ao  i 
such  executors  receives  money,  and  a  co-executor  joins  in  l-  ^ 

signing  a  receipt  for  it,  the  latter  may,  in  some  instances,  become  respon- 
sible for  the  due  application  of  the  money.  A  case  of  this  kind  seems 
to  be  Scurfield  v.  Howes.     Here  S.  F.,  being  entitled  to  500/.  secured 


(e)  Townley  t.  Chalenor,  or  Sherborn,  (^)  I  Salk.  818;    1  P.  W.  843;    Amb. 

Cro«  Car.  312,  Bridgm.  35,  cited  2  Bro.  C.  219  ;  1  Bden,  14S ;  2  Bro.  C.  C.  117. 

C.  117»and3   Bro.    C.   C.  94;  Heatoa  v.  (A)   1    Salic.   318;    Amb.  219 ;   3   Atk. 

Manriot,  cited  Prec.    Ch.    173,  1  P.  W.  82,  584 ;  1  Eden,  360 ;  11  Yea.  325. 

and  2  Vern.  504;  Churchill  t.  Hopson,  1  (i)  1  Eden,  147;  3  Bro.  C.  C.  95. 

Salk.  318;  Attorney  General  V.  Randall,  21  (j)  A.mb.  219;   3   Atk.  584;  2  Bro.  C. 

Yin.  Abr.  534,  2  £q.  Gas.  Abr.  742 ;  Ez  C.  117;  7  Yes.  198.    See  Aplyn  ▼.  Brewer, 

parte    Belchier,    Amb.     218;    Westley  v.  Prec.  Cb.  173. 

Clarke,  I  Eden,  359;  Leigh  v.  Barry,  3  Atk.  {k)  Churchill  t.  HobsoD,  or  Hopson»  1 

684 ;   Sadler  v.   Hobbs,  2  Rro.  C.  C  117 ;  P.  W.  241,  1  Salk.  318,  cited  1  Eden,  147, 

Chambers  t.  Miochin,  7  Yes.  198;  Brice  and  2  Bro.  C.  C.  117;  Harden  ▼.  Parsons, 

T.  Stokes,  11  Yes.  324.    See  Spalding  ▼.  1  Eden,  145;  Westley  v.  Clarke,  1  Edeo, 

Shalmer,  IjYern.  303.  357,  1  P.  W.  5th  ed.  83  n.,  I  Dick.  829,  % 

(</)  Fellows  T.   Mitchell,  or  Owen,  1  P.  Kenyon,  part  I,  p.  541 ;  cited  2  Bro.  C.  C. 

W.  81,  2  Yem.  504,   515,  2  Freem.  283,  117,  3  Bro.  C.  C.  94,  4  Yes.  608,  609,  and 

286.  2  Sch.   &  r.ef .  242 ;  ScurEeld  ▼.  Howes,  3 

V)  Brice  T.Stokes,  11  Yes.  319.     *  Bro.  C.  C.  94, 95 ;    Walker  ▼.  Symonds,  3 

[/)  1  Salk.  318 ;  Amb.  219 ;  1  Atic.  460 ;  Swanst.  64 ;  Jov  ▼.    Campbell,  1    Sch.  & 

2  Yea.  267.  Lef.   341,  3  Bl'igh  P.  C.  (N.  8.)  110,0.; 

Doyle  ▼.  Blake,  2  Sch.  &  Lef.  242,  243, 

Vol.  VIII.— 2  I 
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on  mortgage,  by  will  directed  her  executors  to  permit  S.  to  take  the  in- 
terest for  life;  and  if  the  mortgage  should  be  paid  off,  she  directed  the 
money  to  be  laid  out  in  government  securities,  upon  certain  trusts;  and 
appointed  B.  and  H.  executors.  After  the  testatrix's  death,  the  mort- 
gage was  paid  off,  and  B.  and  H.  joined  in  the  re-conveyance,  and  in  a 
receipt  for  the  money;  and  it  appears  that  H.  alone  received  the  money, 
and  that  B.  did  not  receive  any  part  of  it.  H.  afterwards  became  in- 
solvent. Sir  R.  P.  Arden  decided,  that  B.  was  answerable  for  the  lega- 
cy, and  decreed  it  to  be  paid  out  of  his  assets.  And  this  decision  he 
seems  to  rest  on  the  circumstances, — that  the  money  being  paid  to  one 
of  the  executors,  and  the  other  joining  in  the  receipt,  both  neglected  to 
lay  it  out;  that  this  neglect  charged  both,  for  leaving  the  fund  in  the 
hands  that  became  insolvent,  and  on  personal  security,  against  their  trust; 
and  that,  beyond  the  mere  purpose  of  holding  assets  to  pay  debts,  B. 
suffered  his  co-executor  to  retain  the  money  for  years,  and  to  pay  in- 
terest, when  he  ought  to  have  laid  it  out.(/) 

2.  In  Gill  V.  The  Attorney  General,  this  opinion  is  expressed  by  the 
Court  of  Exchequer; — <<  In  the  case  of  joint  executors,  none  is  chargea- 
t  ie  for  more  than  comes  to  his  hands  severally.  But  yet  in  that  case,  if 
by  agreement  amongst  themselves  one  be  to  receive  and  intermeddle  with 
such  a  part  of  the  estate,  and  another  with  such  a  part,  each  of  them  will 
be  chargeable  for  the  whole,  because  the  receipts  of  each  are  pursuant  to 
the  agreement  made  betwixt  both."(m)  And  on  this  opinion  delivered 
in  Gill  v.  The  Attorney  General,  Lord  Thurlow  has,  in  the  Court  of 
Chancery,  stated,  <<  The  rule  as  laid  down  in  that  case,  and  adhered  to 
in  subsequent  ones,  remains  the  same  as  at  law;  and  there  is  no  authority 
r  *54S  1  ^^  ^^^^  Court  to  contradict  it.  For  where  one  executor 
L  J  *takes  the  money  but  of  his  own  authority,  his  companion 

shall  not  be  charged;  but  if  he  puts  the  money  into  the  hands  of  his  com- 
panion, he  shews  he  had  it  in  his  power  to  secure  it;  and  that  his  com- 
panion, for  some  reason,  was  permitted  to  obtain  the  possession  of  the 
money.''  And  his  Lordship  also  said,  '<  I  take  it  to  be  clear,  that  where, 
by  any  act,  or  any  agreement  of  the  one  party,  money  gets  into  the 
hands  of  his  companion,  whether  a  co-trustee  or  co-executor,  they  shall 
both  be  answerable."(n)  In  Viner's  Abridgment  it  is  said  to  have 
been  held  in  Chancery  in  the  case  of  Serjeant  Webb's  will,  that,  *«  if 
one  trustee  directs  the  payment  oi  the  trust-money  over  to  the  other, 
and  joins  in  the  deed,  he  charges  and  makes  himself  liable  for  the  default 
of  the  other."(o)  In  Sadler  v.  Hobbs,  W.  S.  by  his  will,  gave  the  resi- 
due of  his  personal  estate  to  Reeve  and  Davies,  his  executors,  in  trust 
for  the  plaintiff,  an  infant.  At  the  testator's  death,  T.  and  Co.  were  in- 
debted to  him  in  7000/.  Reeve,  the  executor,  was  in  partnership  with 
Devonshire,  as  merchants.  Reeve  and  Davies,  as  executors  of  S.,  drew 
two  bills,  or  drafts,  for  5000/.  and  2000/.  on  T.  and  Co.,  payable  to  the 
house  of  Devonshire  and  Reeve;  and  these  drafts  were  signed  by  both 
the  executors.     T.  and  Co.  paid  the  7000/.  to  Devonshire  and  Reeve, 


(0  3  Bro.  C.  C.  90;  and  ed.   Belt,  95,  &  Lef.  341,  and  Doyle  t.  Blake,  3  Sch.  A 

where  the  judgment  is  reported  from  Lord  Lef.  331 ;  and,  farther,  Aplyn  ▼.   Brewer, 

Colchester's  manuscript  note.  Free  Ch.  173,  cited  2  Bro.  C.  C.  117. 

(m)  Hardr.314.  (o)  21  Yin.  Abr.  534;  2  £q.  Cos.  Ahr. 

(n)  2  Bro.  C.  C.  116.     See  also  1  Sob.  742, in  marg. 
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who  gtye  credit  for  it  in  their  books  to  the  estate  of  W.  S.  In  1766 
Devonshire  died;  and  in  1769  Dayies  died;  and  it  appeared  that  Dariea 
had  never  acted  in  the  execution  of  S.'s  will,  (although  he  had  proved 
ity)  except  by  drawing  the  two  bills  on  T.  and  Co.  In  1773  Reeve 
became  a  bankrupt;  the  7000/.  having  remained  in  his  hands  from  1766 
to  the  time  of  the  bankruptcy.  On  a  bill  filed,  it  was  ordered  that  what- 
ever appeared  to  have  come  to  the  hands  of  Davies  should  be  answered 
by  his  executors.  And  the  Master  having  charged  the  estate  of  Davies 
with  one  moiety  of  the  7000/.,  the  defendants  excepted  to  the  report 
Lord  Thurlow,  however,  held  Davies  to  be  answerable.  And  he  ap- 
pears to  have  so  decided  for  these  reasons, — that  Davies  joined  in  the  act, 
the  ^signing  of  the  drafts,  by  virtue  of  which  the  money  p  ,- .  -  •• 
came  into  the  possession  of  Reeve;  and  that  Davies  '<  suffered  '•  -' 

the  money  to  be  out  for  a  very  long  time  in  the  hands  of  a  tradesman, 
and  neglected  to  call  it  in,  notwithstanding  the  party  interested  in  the 
fund  was  an  infant. ^'(/?)  In  Brice  v.  Stokes,  a  settlement  of  real  estate 
contained  a  power  to  trustees,  M.  and  F.,  to  sell.  The  trustees  sold 
underthe  power,  but  without  necessity.  It  did  not  appear  for  what  pur- 
pose the  sale  was  made,  except  for  the  mere  purpose  of  converting  real 
estate  into  personal.  Both  trustees  joined  in  a  receipt  for  the  purchase- 
money;  but  it  was  paid  to  F.  only.  F.  did  not  invest  it  pursuant  to  the 
trusts  of  the  settlement,  and  died  insolvent.  Lord  Eldon  held  M.  to 
be  answerable  for  the  loss.  And  the  reasons  of  this  decision  appear  to 
be, — ^that  the  sale  was  made  without  necessity;  that  it  was  an  act,  that 
never  could  have  been  done  by  the  mere  exerciseof  the  judgment  of  one 
of  the  trustees,  enabling  him  to  determine  that  it  was  necessary;  that 
there  was  no  necessity,  in  respect  of  which  the  other  should  join;  and 
that  after  the  receipt  of  the  money  by  F.,  it  was  the  duty  of  M.  to  take 
care,  that  F.  did  not  retain  the  money  beyond  the  time,  during  which  the 
transaction  required  retainer;  and  that  M.,  distinctly  informed  of  F.'s 
misapplication  of  the  money,  neglected  his  duty  to  bring  it  back  into 
their  joint  custody,  pursuant  to  the  trusts,  (g)  In  Bone  v.  Cook,  trustees 
under  a  will  were  held  to  be  liable  to  make  good  the  loss,  which  had 
been  occasioned  to  the  testatrix's  estate,  by  their  default,  in  allowing 
certain  purchase-money  of  real  estate  to  be  received  .and  retained  by  a 
co-trustee,  who  afterwards  became  a  bankrupt,  (r) 

3. — It  remains  to  notice  the  cases  on  responsibility  occasioned  by  con- 
curring in  a  sale  of  stock,  or  money  in  the  public  funds;  which,  when 
standing  in  the  names  of  persons,  who  are  trustees,  or  mere  executors, 
or  executors  in  trust,  cannot,  it  has  already  *been  mentioned,  ^  *kar  i 
be  transferred  without  the  concurrence  of  all  the  executors  ^  ^ 

or  trustees.  («) 

In  Murrelt  v.  Cox,  the  plaintiffs,  as  residuary  legatees,  brought  their 
bill  against  the  executors,  C.  and  P.,  for  an  account  In  a  schedule  to 
their  answer,  the  executors  made  themselves  jointly  debtors  for  200/., 
Blast  India  stock.  After  the  answer  put  in,  the  executors  sold  that  stock, 
and  divided  the  money,  the  one  receiving  106/.,  and  the  other  the  like 

(*)  t  Bro.  C.  C.  114»  cited  3  Bft>.  0.  C.  (r)  M'GleL  168,  816  c;  13  Price,  333 

94,  audi  Vee.609.  (a)  8   Bro.  C.  G.  94;    7  Vee.  197;    U 

(q)  11  Vet.  319.    8ee  alio  BrndirtU  t.  Vei.  963,  864;  16  Vei.  479. 
Catcbpole,  8  Swinet.  78. 


360  BAM  OK  ABSETSi  DEBTS  AND  INCUMBBAKCS8. 

auin.  C,  after  this,  became  insolvent;  and  P.  insisted  he  ought  to  be 
chared  only  with  106/.,  which  was  all  he  received.  But  it  was  decided, 
that  r.  was  liable  to  pay  the  whole.(/) 

In  Ex  parte  Shakeshaft,  K.  and  S.,  executors  in  trust,  joined  in  selling 
out  stock,  and  K.  permitted  S.  to  take  it  to  his  own  use,  upon  giving  an 
iindertaking  in  writing  to  replace  it  upon  demand.  S.  died  insolvent, 
and  K.  became  a  bankrupt.  And  the  parties  beneficially  interested  in 
the  trust-money  were  allowed  to  prove  their  debt  under  K.'s  commis- 
sion, (t/)  In  Chambers  v.  Minchin,  M.  apd  G.  were  executors,  and  the 
will  expressly  made  them  trustees  also.  G.  was  induced  by  M.  to  exe- 
cute a  power  of  attorney,  enabling  the  latter  to  sell  out  certain  long  an- 
nuities, part  of  the  testatrix's  estate.  M.  made  the  sale,  and  absconded 
insolvent  And,  under  the  circumstances,  Lord  Eldon  held  G.  to  be  an- 
swerable for  the  loss,  so  occasioned  to  the  cestui  que  trust.  This  de- 
cision seems  to  be  made  chiefly  on  the  grounds, — that  G.  was  a  trustee; 
that,  in  the  transaction  between  him  and  M.  relative  to  the  sale,  G.  did 
not  take  common  precaution;  that  he  did  not  endeavour  to  learn  what 
the  purpose  of  the  sale  was,  or  that  the  power  of  attorney  was  to  enable 
M.  to  execute  a  purpose  connected  with  the  due  execution  of  the  trust; 
and  that  it  could  not  possibly  be  said,  that  6.  did  more  than  leave  it  to 
M.  to  do  what  he  pleased  with  the  property.(t;)  In  French  v.  Hobson, 
executors  in  trust  joined  in  a  sale  of  stock,  and  lent  the  produce  to  one 

r  *';4fi  1  o^  ^'^^("s^l^^Sy  ^^^  liis  partner  in  trade,  upon  their  under- 
^  ^  taking  *to  replace  it.     And  these  partners  having  failed,  all 

the  trustees  were  charged  with  the  Ioss.(t£;)  In  Lord  Shipbrook  v.  Lord 
Hinchinbrook,  under  a  decree  directing  an  account  of  the  personal  es- 
tate of  A.  M.  L.,  the  Master's  report  charged  all  the  executors  with 
1200/.,  3/.  per  cent,  reduced  bank  annuities,  and  interest,  and  one  of  them 
separately  with  2819/.  5^.  lOd.  received  by  him.  The  defendants,  three 
of  the  executors,  took  exceptions  to  the  report  for  charging  them  with 
the  1200/.,  and  the  interest;  alleging,  in  their  discharge,  that  they  joined 
in  executing  a  power  of  attorney  to  the  fourth  executor  for  the  sale  of 
that  stock,  upon  his  request,  and  representation  that  it  was  required  for 
the  purpose  of  paying  debts;  which  stock  he  sold.  He  was  permitted 
to  manage  the  affairs  of  the  estate;  and,  at  the  time  of  the  sale,  had  in 
his  hands  the  balance,  with  which  he  was  charged  separately.  Lord  El- 
don held  the  three  executors,  who  enabled  the  fourth  to  sell  the  stock, 
to  be  responsible.  And  the  principal  reasons  for  this  decision  seem  to 
be, — that  during  two  years  and  a  half  from  the  death  of  the  testatrix, 
until  the  power  to  sell  the  stock  was  executed,  the  executor,  who  sold 
it,  had  been  acting  in  the  executorship,  and,  in  doing  so,  trusted  by  the 
other  executors;  that  the  law  supposes,  that,  in  executing  the  duty  of  an 
executor,  something  is  to  be  done  in  a  year;  and  that  these  executors,  en- 
trusting their  co-executor  for  two  years  and  a  half,  ought,  when  asked  to 
join  in  a  sale  of  the  stock,  at  least  to  have  made  some  inquiry,  what  bad 
been  doing  in  the  affairs;  but,  making  no  inquiry,  were  satisfied  with  the 
information,  which  proved  groundless,  that  the  applicant  wanted  the 
money  for  the  purpose  of  paying  debts;  information  which  ought  to 

(0  3  Vem.  670,  I  Eq.  Cu.*Abr.  347,        (v)  7  761.  18S. 
248,  eited  1  P.  W.  83.  and  8  Bro.  C.  C.  94.        («)  9  Yet.  108. 
(«)  8  Bro.  C.  C.  197. 
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bave  led  them  to  ask,  how  that  coald  be.     Lord  Eldon  eonsidered  the 


to  be  one  of  executors,  who,  makine  no  inqairy  whatever,  permit* 
ted  their  co-executor  to  do  just  what  he  pleased.  His  Lordship  appears, 
however,  to  hare  made  this  distinction  in  their  favour — ^to  have  charged 
them  with  the  produce  of  the  sale  by  their  co-executor  unapplied  to  the 
payment  of  debts,  but  not  to  have  charged  them  with  so  much  of  such 
jNToduce,  as  was  so  duly  ^applied  by  him.(a?)  The  last-men*  ^  ^. ..  ^ 
ttoned  case  has,  under  similar  circumstances,  been  followed  ^  -' 

in  Underwood  v.  Stevens,  (y)  In  a  recent  case,  Hanbury  v.  Kirklandy 
two  trustees  in  a  marriage  settlement  were  decreed  to  re-invest  certain 
stock,  which  by  a  letter  of  attorney  they  had  empowered  a  co*tnistee  to 
sell  out,  on  his  representation  that  he  had  an  opportunity  of  investing  the 
property  on  mortgage;  and  which  co-trustee  applied  the  proceeds  of  the 
sale  to  his  own  use,  and  absconded.  The  decree  was  made  on  the  grounds, 
that  the  co-trustees  were  guilty  of  most  culpable  negligence;  omitting 
their  duty  to  inquire  what  was  the  intended  security,  and  who  was  to  be 
the  mortgagor;  and,  bestowing  not  a  thought  upon  the  subject,  without 
farther  inquiry,  and  without  exercising  a  single  act  of  discretion,  execu* 
ted  the  power  of  attorney.(r) 


SECTION  XV, 

OF  ADMISSION  AND  EVIDENCE  OF  ASSETS. 

If  an  executor  admits  that  he  has  assets  in  his  hand?,  this  admission  is 
evidence  against  him,  to  prove  that  he  either  does  now  possess,  or  has 
possessed,  assets.(a)  And  by  means  of  the  same  admission  and  evi- 
dence, he  may  become  personally  liable  to  the  payment  of  money;  as  to 
a  creditor,(6)  or  legatee,(c)  of  his  testator.  It  is,  therefore,  a  matter  of 
importance  to  ascertain  some  of  the  circumstances,  that  may  have  the 
effect  to  fix  that  admission  upon  him. 

An  admission,  then,  of  assets  may  be  fixed  on  an  executor,  amongst 
other  means,(^)— by  a  letter  written  by  him  to  a  creditor  r-  •540  -i 
*of  the  testator,  and  wherein  he  mentions  a  sum  of  money  ^  ^ 

as  due  on  a  mortgage  to  the  testator:(e)  by  an  inventory,  which  he  has 
made  of  the  testator's  effects,  and  exhibited  in  the  Spiritual  Court;(y*) 
as  when  an  item  in  the  inventory  is,  a  debt  due  to  the  testator,  and  such 
debt  is  construed  to  be  separate,  because  the  executor  does  not,  in  the 
inventory,  distinguish  it  as  desperate:(^)  by  the  stamp,  which  is  affixed 

(x)  11  Yes.  363,  IS  V6i.477.  1  8alk.  311, 13  Mod.  496,  637;  Hinton  t. 

(y)  IMeriT.  713.  SeealioBricev.Stokai,  Parker,  8  Mod.  168;  Honley  ▼.  Chaloner, 

11  Yea.  3L9,  328,  on  reaponatbilty  for  ao  3  Yea.  83,  Balt'a  Supplem.  380,  3ded.  306; 

much  only  of  a  tmat  fund,  aa  ia  actually  mia-  Orr  v.  Kainea,  2  Yea.  194 ;  Campbell  ▼.  Earl 

applied.  of  Radnor,  1  Bro.  C.  C.  271 ;    Ridout  t. 

(x)  3  Sim.  366.  Brialow,  1   Crompt.  &  Jerr.  331,  234,  1 

(a)  1  Yea.  76,  76.  Tyrwh.  84. 

(b)  Erring  v.  Patera,  3  Dum.  db  E.  686.  (e)  Robinaon  t.  Bell,  3  Yem.  146. 

(c)  The  Corporation  of  Clergy men'a  Sona  (/)  Hickey  t.  Hayter,   1  Eapin.  313,6 
▼.  Swainaon,  1   Yea.  76;  Horaley  v.  Chalo-  Dum.  6l  E.  384. 

oar,  3  Yea.  83.  (s)  Shelley'a  caae,  I  Salk.  296 ;  Young  t. 

(d)  Paiker  ▼.  Atfteld,  1  Ld.  Laym.  678,    Cawdray,  or  Cordery,  8  Taunt.  734,  3  J.  B. 
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to  the  probate  of  the  will:(A)  by,  if  the  testator  is  indebted  by  simple 
contract,  the  executor's  giving  his  bond  for  the  debt:(z)  by,  in  some 
cases,  the  executor's  paying  interest  on  a  debt  owing  by  the  testatory(y) 
or  on  a  legacy  bequeathed  by  him:(A;)  by  the  executor's  owing  that,  to 
pay  a  legacy,  money  lies  ready  for  the  legatee,  whenever  he  will  call  for 
it:(/)  by  promising  to  pay  a  legacy  :(m)  by,  in  some  cases,  a  submission 
to  arbitration :(n)  oy,  in  an  action  against  him,  omitting  to  plead  a  defi- 
ciency of  assets;  as  if  he  confesses  judgment,  or  suffers  judgment  by 
default,  or  if,  supposing  he  pleads,  he  does  not,  by  a  plea  plene  adminr 
Utravit,  or  other  plea,  deny  assets  :(o)  by  his  answer  to  a  bill  filed  in 
equity  against  him.(j9) 

r  ^^40  1  *Pa^rsons  y.  Hancock  was  an  action  of  debt  against  exe- 
^  -'  cutorsj  who  all  pleaded  that  they  had  fully  administered. 

The  plaintiff*  produced,  as  evidence  of  assets,  an  inventory  of  the  goods 
of  the  deceased,  signed  by  two  of  the  three  defendants,  as  executors. 
The  three  defendants  had  proved  the  will.  By  Parke,  J. — "  I  think  the 
defendant,  who  did  not  sign  the  inventory,  is  entitled  to  a  verdict  The 
substance  of  the  plea,  as  far  as  she  is  concerned,  is,  that  she  administered 
all  that  ever  came  to  her  hands  for  that  purpose;  and  there  is  no  evidence 
that  any  ever  did  so.  I  think  the  plaintiff  can  only  have  his  verdict 
against  the  two,  who  signed  the  inventory."(9') 

In  Williams  v.  Innes,  which  was  an  action  against  executors  on  a 
covenant  by  their  testator,  the  defendants  pleaded  that  they  had  fully 
administered.  To  prove  assets  in  their  hands,  an  account  rendered  by 
them  to  the  plaintiff  was  given  in  evidence,  in  which  they  stated  that 
1000/.  had  been  awarded,  as  due  to  the  testator's  estate  from  a  person^ 
who  had  been  jointly  concerned  with  him  in  underwriting  policies  of 
insurance.  Lord  Ellenborough  held  this  not  to  be  sufficient  proof  of 
assets,  as  it  did  not  shew  that  any  part  of  the  sum  awarded  had  been  re- 
ceived by  the  executors.  A  letter  from  the  defendants  to  the  plaintiff* 
was  then  put  in,  stating  to  her,  that  if  she  wanted  any  farther  informa- 
tion concerning  the  affairs  of  the  deceased,  she  should  apply  to  a  Mr.  R., 

Moore,  66.    On  separate  debts,  see  Chapter  689,  1  Salk.  310,  Com.  87;  Rookv.  SheriOr 

VIIL  Section  I.  of  the  present  Treatise.  of  Salisbury,  perhaps  8.  C,  12  Mod.  411 ; 

(A)  Foster  ▼.  Blakelock,  6  Barn.  &  C.  328,  Ramsden  v.  Jackson,  1  Atk.  292  ;  Skellon  t. 

8  Dowl.  &  Ryl.  48 ;  Hancock  v.  Podmore,  I  Hawling,  I  Wils.  258  ;  Erving  ▼.  Peters,  3 

Barn.  &  Adol.  260;  Curtis  v.  Hunt,  1  Carr.  Dum.  &  E.  686 ;  Kilbee  ▼.  Gore,  1  Vera.  4c 

I  k,  P.  180.  8criv.  230.     See  also  Cro.  Eliz.  102,  amd  4 

i  (t)  Maytin  t.  Hoper,  Ridgew.  Cas.  T.  Durn.  &  E.  637 ;  and,  farther.  Chapter  XXV. 

Haidw.  206i  209.  of  the  present  Treatise. 

(»  Robinson  ▼.  Savile,  8el.  Ca.  Ch.  61 ;        {p)  Cook  v.  Martyn,  2  Atk.  2 ;  Cooper  t. 

Cleverly  t.  Breet,  stated  5  Durn.  dc  £.  8.—  Martin,  8.  C,  1  West  Cas.  T.  Hardw.  442  ; 

Loffl,  68,  69 ;  2  Ves.  86.  Orr  ▼.  Kaines,  2  Yes.  194 ;  Roberts  v.  Rob- 

(Jk)  Campbell's  case,  Lofft,  68 ;  The  Cor-  erts,  2  Dick.  673,  also  sUted  1  Bid.  C.  C. 

poration  of  Clergymen*s  8ons  v.  Swainson,  487 ;  Wall  v.  Bushby,  1   Bro.  C.  C.  484 ; 

I  Yes.  75.-2  Yes.  86.  Foster  t.  Foster,  2  Bro.  C.  C.  616 ;  Dagley 

(0  Camden  v.  Tomer,  cited  Cowp.  293.  y.  Crump,  1  Dick.  86,  2  Bro.  C.  C.  610  a.; 

(fit)  Bothe  V.  Crampton,  Cro.  Jac.  613.  Tew  t.  Lord  Winterton,  cited  4  Yeai  606; 

(ti)  Bariy  v.  Rush,  1   Dum.  &E.  691;  Pullen  v.  Smith,  6  Yes.  21;  Jolmaon  v. 

Worthington  t.  Barlow,  7  Durn.  &  £.463;  Aston,  1  Sim.  &  St  73;  M< Williams'  case, 

Robson  V.  Anon.,  2  Rose,  60.    8ee  also  8eo-  1  8ch.  dc  Lef.  169.  8ee  also  Norton  ▼.  Tor- 

tion  XII.  of  the  present  Chapter.  nil,  2  P.  W.  144,  and  Freeman  v.  Fairlie,  3 

(o)  Legate  v.  Pinchion,  Cro.  Jac.  294,  9  Meriv.  29.     See»  likewise,  3  Swaiwt.  648. 
Co.  86  b.;  Trail  v.  Edwards.  6  Mod.  308;        {q)  1  Moody  &  Malk.  330.     See  BeUmr 

Bock  ▼•  Lay  ton,  or  Laighton,  1  lA.  Raym.  v.  Jackleden,  1  RoL  Abr.  929,  B.  pi,  5. 
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a  merchant  in  the  city.  It  was  next  proposed  to  adduce  the  plaintiff's 
attorney,  to  prove  that,  by  her  desire,  he  had  called  upon  Mr.  R.,  who 
informed  him  that  the  whole  of  the  1000/.  had  actually  been  received  by 
the  defendants.  The  counsel  for  the  defendants  objected  to  the  admissi- 
bility of  this  evidence,  as  not  being  the  best,  which  the  nature  of  the 
case  admitted  of,  and  contended  that  R.  himself  should  be  called:  but  by 
Lord  Ellenborough, — **l(  a  man  refers  another  u|ion  any  particular 
business  to  a  third  person,  he  is  bound  by  what  this  third  person  says  or 
*does  concerning  it,  as  much  as  if  that  had  been  said  or  done  ^  ^^-/v  -> 
by  himself.'*     Upon  the  recommendation  of  the  Chief  Jus-  >-  -I 

tice,  the  cause  was  afterwards  compromi8ed.(r}  In  Hindsley  v.  Russell, 
which  was  an  action  against  an  executor  on  a  promissory  note  given  by 
the  testator,  the  defendant  pleaded  plene  adrntnistravit.  At  the  trial 
before  Lawrence,  J.,  the  evidence,  as  to  this  plea,  was,  that  the  defendant 
admitted  that  the  debt  was  just,  and  should  be  paid  as  soon  as  he  could. 
But  the  learned  Judge  having  great  doubt,  whether  this  admission  were 
evidence  of  assets  on  that  plea,  though  he  suffered  the  plaintiff  to  take  a 
verdict,  gave  leave  to  the  defendant  to  move  the  Court  to  set  it  aside. 
And  on  this  motion  being  made,  <<The  Court  were  satisfied  that  the  ad- 
mission proved  was  not  evidence  to  charge  the  defendant  with  assets. 
They  said  that  his  admission  must  be  taken  with  a  reasonable  intend- 
ment; for  he  could  not  mean  to  pledge  himself  to  commit  a  devastavit^ 
by  paying  this  debt  before  others  of  a  higher  natiure."(5) 


SECTION  XVI. 

OF  FATING  DEBTS  BEFORE  LBOACIES.. 

In  general  cases,  it  is  the  duty  of  an  executor  to  discharge,  out  of  legal 
personal  assets, (/)  the  debts  owing  by  his  testator,  before  he  pays  any 
legacy  given  by  his  will;  a  duty  which  he  is  bound,  both  at  law(t/)  and 
in  equity ,(t;)  to  observe;  and  if  he  *neglects  such  duty,  and  |.  ^^^^  , 
first  pays  a  legacy  before  a  debt,  and  there  is  afterwards  an  ^  •' 

insufficiency  of  assets  to  satisfy  the  debt,  then,  in  many  instances,  he 
may  be  personally  responsible  to  the  creditor,  and  ol^iged  to  pay  the 
debt  out  of  his  own  pocket;( ti;}  for  it  is  a  devastavit,  a  wasting  of  the 
assets,  to  pay,  or  assent  to,  legacies  before  payment  of  debts.(;r) 

ir)  1  Campb.  364.  Ridliogton,  Mos.  66  \  Walker  t.  Meager,  % 

f)   12  East,  232.  P.  W.  550,  Mo«.  204 ;  Lloyd  v.  Williama,  2 

(r)  On  paying  debts  before  legacies,  when,  Atk.  Ill;  May  tin  t.  Hoper,  Ridgew.  Gas. 

bj  a  will,  real  eeUte  is  devised  in  trost  for,  or  T.  Hardw.  206,  209 ;  Kidney  ▼•  Coossmaker, 

charged  with,  tlie  payment  of  debts  and  le-  12  Yes.  154. 

see  Hixon,  or  Hickson,  v.  Wytham,  1         (u)  9  Co.  90,  b.;  I  Rol.  Abr.  927,  U.  pi. 


Ch.  Cas.  248,  Cas.  T.  Pinch,  196,  1  Preem.  2, 6 ;  Wentw.  Off  Ex.  Ch.  19. 

305;  WhittoQ  T.  Lloyd,  1  Ch.  Cas.  275;  (v)  Anon.  2  Preen.  134,  Ca.  163,  b.f 

Foly's  case,  2  Freem.  49,  2  Eq.  Cas.  Abr.  Anon.  ib.  137,  Ca.  169.— 3  MeriT.  38. 

459;  Herbert  t.  Herbert,  2  Freem.  270,  Ca.  (v)  Doct  &  St.  Dial.  2»Ch.  10,  ed.  1709, 

339;  WollslencroftT.  Long,  8Ch.  Rep.  12,  p.  158;  Bro.  Abr.  tit  Administrators, pi.  37» 

1  Ch.  Cas.  32,  2  Freem.  175 ;  Gosling  ▼.  tit  Executors,  pi.  116;  Swinb.  part  3,  s.  16; 

Bomey,  1  Vent  482 ;  Anon.  2  Vem.  133 ;  God.  Orph.  Leg.  part  2,  ch.  26. 

OreaYea  ▼.  Powell,  ib.  248,  302 ;  Anon.  ib.  (x)  Doct  &  St  DUl.  2,  Ch.  10  ;  Swinb. 

405 ;  PowvU's  CMO,  Nels.  202;  Biadgata  t.  part3,  a.  16;  Wentw.  Off  Ex.  CL  13;  God. 
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The  following  cases  occur  on  an  executor's  paying  a  legacy^  or  residue^ 
while  there  exists  a  contract,  bond,  or  covenant,  by  which,  on  a  cootin* 
gency,  the  testator  may  become  indebted.(y) 

Curtis  V.  Hunt  was  an  action  of  covenant  against  the  executors  of  a 
lessee,  for  not  repairing.  The  defendants  having  pleaded  plene  adtnin* 
istraverunf,  the  probate  t)f  the  lessee's  will  was  produced,  dated,  67 
May,  1796,  and  by  which  it  appeared  his  property  was  sworn  under 
6000/.;  and,  on  a  reference  to  the  Stamp  Act  of  that  time,  it  was  shewn 
that  the  next  lowest  sum  was  2000/.,  that  is,  that  the  probate  duty  was 
paid  for  a  sum  between  2000/.  and  5000/.  The  premises  in  question 
were  bequeathed  by  the  lessee's  will,  and  the  legatee  had  been  let  into 
possession.  The  plaintiff  obtained  a  verdict;  Abbott,  C.  J.,  saying,-— 
<<The  executors  might  have  taken  an  indemnity  from  the  legatee.  Here 
isprimd  facie  evidence  of  assets  to  the  amount  of  2000/.,  in  the  duty 
paid  upon  the  probate.  The  executors  also  might  have  kept  the  premises, 
to  answer  the  expenses  of  repairs.  It  is  unfortunate  for  the  executors; 
but  the  lessor  must  not  suffer,  because  they  neglected  to  do  what  they 
might  have  done."(z)  In  Chelsea  Water-worlw'  Company  v.  Cowper, 
an  action  of  debt  was  in  1795  brought  upon  bond  against  the  defendant, 
r  *552  1  **  ®x®<JWtor  of  *Sir  G.  L.  In  1768  Sir  G.  L.,  having  pro- 
1^  ^  cured  for  B.  the  place  of  collector  under  the  company,  had 

joined  in  the  present  bond  as  a  surety  for  the  faithful  accounting  and 
paying  over  to  the  company  of  the  sums  collected  by  B.  in  the  course 
of  his  duty.  Upon  the  issue  of  plene  administravit,  the  defendant's 
counsel  admitted  that  the  defendant  had  assets  from  Sir  G.  L.  sufficient 
to  satisfy  the  debt;  but  stated,  that  twenty-two  years  ago  he  had  paid 
over  the  whole  of  Sir  G.  L.'s  property,  which  he  had  then  in  his  hands, 
to  the  Duke  of  B.,  as  residuary  legatee;  and  that  he  had  now  nothing 
remaining  in  his  hands,  nor  had  he,  till  the  bringing  of  the  present  action, 
any  notice  that  there  was  such  a  claim,  as  that  now  made,  subsisting 
against  the  estate.  Lord  Eenyon  said,  that  '^  he  was  of  opinion,  that 
where  an  executor  or  administrator  has  satisfied  the  debts  and  legacies 
affecting  the  testator's  or  intestate's  estate,  and  paid  over  the  remainder 
to  the  residuary  legatee;  and  has^had  no  notice  of  any  other  subsisting 
demand,  provided  he  had  not  done  it  too  precipitately,  that  it  was  a 
good  answer  to  an  action,  such  as  the  present;  that  the  statu te,^a)  having 
directed  that  no  legacies  should  bo  claimed  before  the  end  ot  one  year 
from  the  testator's  death,  seemed  to  have  meant  to  give  that  time  for 
creditors  to  the  estate  to  make  their  claims,  or  at  least  to  give  notice  to 
the  executor  or  administrator  that  there  were  such  claims  subsisting;  and 
that,  as  in  the  present  case,  the  debt  was  of  such  long  standing,  and  un- 
claimed for  such  a  number  of  years,  and  the  remainder  of  the  estate  paid 
over  to  the  residuary  legatee,  he  was  of  opinion  that  it  was  complete 
evidence  of  pkne  administravit  in  favour  of  the  executor;  but  his 

Orph.  Leg.  part  3,  ch.  26 ;  I   Peake  Rep.  Mer.  665,  n.;  and  Graham  ▼.  KeUe,  %  Bligh 

162, 3d  ed.  204.  P.  G.  (1  8er.)  126.    See,  Itkewiee,  8  fialk. 

(y)  On  this  subject,  we  also  Harrison's  126,  tit  Devastavit,  pi.  2. 

ease,  6  Co.  28  b.;  Eeles  v.  Lambert,  Style,  (z)  1  Carr.  &  P.  180. 

37,  54,  73,  Aleyn,  38 ;  Necton  and  Sharpe  (a)  See  the  Sutnte  of  Distribation  of  In- 

▼.  Gennet,  Cro.  Eliz   466,  1  Kol.  Abr.  928,  testates'  Estates,  22  and  23  Ch.  II.  c  10,  s. 

X.  pi.  1,  2,  Mo.  413 ;  Hawkins  v.  Day,  Amb.  8,  and  1  Salk.  416. 
160,  ed.  Blunt,  Append.  803,  1  Dick.  156,  3 
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Lordship  added,  he  would  reserret  hat  point''(6)  In  Simmons  v.  Hol- 
land, the  mayor  and  commonalty  of  C,  in  1798,  leased  to  S.  for  thirty 
years,  at  a  certain  rent,  and  under  covenants  for  payment  of  rent  and 
taxes,  and  for  repairs,  &c.  The  lessee  by  his  will  gave  all  his  real 
estates,  and  all  his  leaseholds  and  personal  estate,  to  the  defendant  B.  and 
another  (whom  he  also  appointed  his  executors,)  upon  trust  to  sell;  and, 
after  payment  thereout  of  ''debts  and  legacies,  to  invest  the  ^  ^^ ^^  ^ 
produce  in  their  names  upon  certain  trusts;  subject  to  which  *-  ^ 

he  gave  the  entire  residue  of  his  estate  to  the  plaintiff,  on  his  attainment 
of  the  age  of  twenty-five  years.  The  testator  died  in  1807,  leaving  the 
plaintiff,  his  son,  then  a  minor.  The  trustees  and  executors  proved  the 
will,  possessed  themselves  of  the  whole  of  the  testator's  estate,  real  and 
personal,  and  paid  the  debts  and  legacies,  without  resorting  to  a  sale  of 
the  real  estate,  or  of  the  leaseholds,  into  the  possession  of  which  (in- 
cluding the  premises  demised  by  the  lease  to  S.)  the  plaintiff,  on  his  at- 
taining twenty-five,  entered;  at  which  time,  also,  the  entire  residue  of 
the  personal  estate  was  transferred  to  him  by  the  executors,  except  a 
bond  for  1000/.  from  the  mayor  and  commonalty  of  C.  to  the  testator, 
and  a  sum  of  800/.  five  per  cents.,  which  were  still  retained  by  them  out 
of  the  surplus,  and  for  the  recovery  of  which  the  present  bill  was  filed. 
To  this  bill  the  defendant,  the  surviving  trustee  and  executor,  by  his 
answer  submitted  that  he  was  entitled  to  retain  the  property  in  question, 
*«  for  the  purpose  of  protecting  himself  from  any  claim  which  might  be 
made  against  him  as  devisee  in  trust  and  executor  of  S.,  in  respect  of 
rent  due,  or  thereafter  to  accrue  due,  for  the  premises  demised  by  the 
said  indenture,  or  of  the  present  or  any  future  breach  or  non-performance 
of  any  of  the  covenants  therein  contained;  the  payment  of  which  rent, 
and  performance  of  which  covenants,  the  defendant  was  advised  he  was 
liable  to  under  the  said  indenture;"  and  had  actually  then  lately  received 
a  notice  to  that  effect  from  the  corporation.  He  at  the  same  time  admit- 
ted, that  there  were  then  no  subsisting  breaches  of  covenant,  in  respect 
of  which  he  was  so  liable,  and  that  no  rent  was  then  due  or  in  arrear 
for  the  premises;  but  insisted  that,  under  the  circumstances,  he  was  en- 
titled to  retain  as  aforesaid,  in  respect  of  any  future  contingent  demands, 
to  which  the  notice  given  by  the  corporation  also  extended.  By  Sir  W. 
Grant: — <<The  equitable  relief  sought  in  this  case  depends  upon  a  legal 
question, — whether  an  executor  can  safely  make  payment  of  legacies,  or 
deliver  over  a  residue,  while  there  is  an  outstanding  covenant  of  his  tes- 
tator, which  has  not  yet  been,  and  never  may  be,  *  broken."  p  mn^A  i 
And,  after  commenting  on  Eeles  v.  Lambert,(c)  Necton  y,  ^  -' 

6ennet,(£/)  and  Hawkins  v.  Day, (e)  his  Honour  continued, — ^^^  In  this 
state  of  the  authorities,  it  would  be  too  much  for  me  to  order  the  execu- 
tor to  transfer  and  pay,  without  having  security  given  him,  in  ease  of 
judgment  being  recovered  against  him  at  law,  for  any  future  breach  of 
the  covenant  No  decree,  that  I  can  make,  will  bind  the  corporation  of 
C,  or  protect  the  executor  against  their  demand,  if  the  bond  should 
hereafter  be  forfeited.  All  that  I  can  do  is,  to  order  the  funds  to  be 
made  over,  on  the  plaintiff  giving  a  sufficient  indemnity;  and  it  must  be 


(b)  1  Esfrfn.  376. 

(<r)  Style,  87,  64,  73 1  Alejn,  88. 


(d)  Cro.  Eliz.  466 ;  1  RoL  Ahr.  9S8,  Mow 
413. 

(e)  AmK  160. 
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referred  to  the  Master  to  settle  the  terms  of  sueh  8ecarity.''(/)  la 
Vernon  t.  Earl  of  Egmont,  the  respondent,  being  residuary  legatee 
under  the  will  of  his  father,  filed  a  bill  in  equity  against  the  appellant, 
the  executor,  for  payment.  By  the  Master's  report,  it  appeaned  that 
certain  estates  stood  limited  to  the  use  of  the  testator  for  life,  remainder 
to  such  uses  as  the  testator  and  the  respondent  should  jointly  appoint; 
and,  in  default  thereof,  to  such  uses  as  the  respondent  should  appoint; 
and,  in  default  thereof,  to  the  use  of  the  respondent  for  life,  remainder 
to  the  use  of  his  first  son  in  tail  male,  with  remainders  over;  and  with 
powers  to  the  testator  to  lease  for  twenty-one  years,  reserving  the  best 
yearly  rent,  without  taking  any  fine.  The  testator  executed  many  leases, 
which  contained  covenants  on  his  part  for  quiet  possession;  b^it  such 
leases  were  not  in  conformity  with  his  powers  of  leasing,  inasmuch  as 
they  were  for  longer  terms,  8fnd  that  some  of  the  tenants  paid  fines  fior 
the  granting  of  their  leases.  On  the  ground  that  the  tenants,  if  evicted, 
might  sustain  an  action  against  the  appellant,  he  objected  to  paying  over 
the  residue,  without  indemnity  from  the  respondent;  and  the  Master  of 
the  Rolls  having  decreed  payment,  without  that  indemnity,  such  decree 
was  reversed  by  the  House  of  Lords.  "  Lord  E.,"  it  was  observed  by 
Lord  Eldon,  <«  has  the  power  to  dispute  or  to  confirm  the  leases:  may 
he  not  be  required,  before  he  receives  the  assets,  to  confirm  the  leases?  If 
r  »555  1  **  creditor,  having  a  present  debt,  omits  to  claim  it  under 
•-  J  the  decree,  he  may  be  excluded.     But  this  is  the  case  of 

creditors,  who  are  not  qualified  to  claim — even  upon  ejectment,  not  till 
after  judgment.  A  residuary  legatee,  having  the  power  to  disturb  leases 
made  by  the  testator,  should  confirm,  or  undertake  not  to  disturb,  them, 
before  he  takes  the  assets.  Some  security  is  necessary,  notwithstanding 
all  the  inconvenience  attending  that  course  of  proceeding."  On  another 
occasion  Lord  Eldon  said,  that  <<  if  it  were  necessary  to  decide  the  gene- 
ral principle,  although  he  was  inclined  to  think  that  the  appellant  had  a 
title,  he  should  take  much  time  for  consideration:  but  that  the  case  was 
special,  as  the  respondent  had  the  power  to  confirm,  or  to  disturb,  the 
leases,  and  that  he  ought  not  to  take  the  funds  out  of  the  hands  of  the 
executor,  without  giving  indemnity  against  any  action,  which  might  be 
brought  by  the  tenants  in  case  of  eviction,  on  which  special  ground  he 
should  advise  the  House  to  reverse  the  decree."  The  declaration  of  the 
Lords  was,  <<  that  before  the  residue  of  the  testator's  personal  estate  shall  be 
paid  to  the  respondent,  the  Earl  of  E.,  or  his  assigns,  the  said  Earl  of  E^ 
ought  either  to  confirm,  or,  in  case  he  is  unable  to  confirm  by  his  own  act, 
to  procure  to  be  confirmed,  the  said  leases  granted  by  the  said  testator  not 
in  conformity  with  his  powers,  or  otherwise  give  a  satisfactory  indemnity 
to  the  appellant  against  any  claims,  which  might  be  made  against  him  in 
respect  of  the  said  leases,  and  all  coats,  charges,  damages,  and  expenses, 
which  the  appellant  might  incur,  or  be  subjected  to,  in  respect  there- 
of.^'(^)  Dando  v.  Dando  (a  case,  which  it  may  not  be  improper  to  insert 
in  this  place,)  was  a  suit  instituted  to  carry  into  effect  the  will  of  a  tes- 
tator, who  died  in  1817,  having  bequeathed  his  personal  estate  to  trustees, 
in  trust  to  convert  it  into  money,  to  lay  out  the  proceeds  on  government 
or  real  securities,  and  to  pay  the  income  to  the  plaintiff,  his  widow,  for 
life.     The  executor  admitted,  in  his  answer,  that  all  the  testator's  debts 

(/)  8  MeriT.  647.  (^)  1  BUgh  P.  C.  (N.  8.)  55i. 
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and  funeral  expenses  had  been  paid;  and  a  balance^  which  he  had  paid 
in  under  an  order  of  the  Court,  had  been  laid  out.  For  the  plaintiff  it 
was  moved,  *lhat  the  dividends  then  accrued  due,  and  there-  ^  «^.^  ^ 
after  to  accrue  due,  on  the  stock  purchased  with  the  balance,  ^  -' 

might  be  paid  to  her.  Sir  A.  Hart  said, — **  If  an  executor  admits  assets, 
he  does  it  at  his  peril;  and  therefore  I  shall  make  the  order  as  prayed»"(A) 


SECTION  XVII. 

OF  INSTANCES,  WHERE    AN   EXECUTOR's  PERSONAL  LIABILITY  IS  NOT  IN- 
CURRED. 

Among  other  acts  which  may  not  hS  a  devastavit  or  that  may  not  draw 
on  an  executor  personal  liability  or  loss,(t)  it  appears  that,  by  the  ded- 
sion  of,  or  opinion  expressed  in,  a  Court  of  law,  at  law  a  devastavit  may 
not  be  committed, — and  the  executor's  personal  liability  or  loss  may  not 
be  incurred, — by  paying  debts  by  simple  contract  before  a  bond  debt  of 
which  the  executor  has  not  notice:(y)  by  paying  a  debt  now  due  on  bond, 
in  disregard  of  a  statute  or  recognizance  to  perform  covenants  not  yet 
broken,  *or  defeazanced  for  payment, of  money  at  a  day  yet  -  m^ej  -i 
to  come:(A)  by  an  act,  which  is  a  devastavit  in  a  co-executor  ^  -' 

0D]y:{/)  or  by  preferring.  Lord  Hardwicke  seems  to  have  thought,  the 

(A)  I  Sim.  610.  rooB  autborities,   which  affirm,  in  general 

(t)  Bereblock  v.  Read,  or  Rede  t.  Bere-  terms,  that  at  law  debts  by  bond  are  payable 

block,  Cro.  Eliz.  734,  822,  2  Brownl.  &  O.  before  debto  by  simple  contract  9  Co.  88,  b^ 

81,  YelT.  29,4  Co.  59,  b.;  Anon.  2  Anders.  Cro.  Eliz.  316;  7  Bam.  &  C.  462:     And 

157 ;    Anon.  Keilw.  61,  a.,  Ca.  6 ;  Eveling  notwithstanding  the  considerable  opinion  re- 

T.  Leveeon,  Gonldsb.  115;   Britton  v.  Bat-  ferred  to,  it  is^lieved  that,  to  affect  an  exe- 

tharst,  3  Lev.  113,  cited  Amb.,  ed.  Blunt,  cutor  by  notice  of  a  bond,  it  needs  not  to  be 

Append.  806. — Gouldsb.  181,  3  Salk.  126,  by  action,  and  that  many  kinds  of  notice 

tit.   DeTastafit,  pi.  3.    If  Britton  t.  Bat-  will  be  sofficient  for  the  purpose.    3  Lot. 

thnrst  is  anderstood,  one  point  decided  in  it  115;  Amb.  162,  and,  ed.  Blunt,  Append, 

appears  to  be,  that  if  an  executor  confesses  806 ;    1   Dick.  167.    On  the  other  hand, 

jadgment  to  a  creditor  by  simple  contract,  creditors  need  not  demand  but  by  an  ae- 

and  afterwards  discovers  a  bond  creditor,  tion,  7  Ves.  193 ;   and  it  is  the  basiness  of 

whom  be  pays,  then,  as  at  the  time  of  con-  the  executor  to  find  out  the  creditors.    7 

fession  of  the  judgment  the  executor  had  not  Yes.  193;  Wentw.  Off.  Ex.  Ch.  13,  Uth 

notice  of  the  bond,  the  payment  of  such  bond  ed.  p.  305.     When,  therefore,  an  executor 

debt  before  satis&ction  of  the  judgment  is  not  pays  simple  contract  debts,  he  must,  to  avoid 

a  devaslaTit  personal  responsibility,  take  care  both  thai 

(J)  Vaogh.  94  ;  Fite-Gib.  78 ;  Britton  ▼.  he  is  not  possessed  of  any  notice  of  bond 

Batthuxst,  3  Lev.  116,  cited  Amb.,  ed.  Blunt,  debts,  and  that  he  pays  the  simple  contract 

Append.    805 ;    Brooking  v.    Jennings,    1  creditors  <*  in  a  reasonable  way,"   1  Dick. 

Mod.  175;  Harman  v.  Herman,  3  Mod.  115,  167,  and  is  not  guilty  of  laches,  or  neglect  of 

2  Show.  492.     See  the  last-mentioned  case  duty,  in  his  search  after  creditors  by  bond, 

in  Comberb.  35 ;  and  see  abo  1  Barnard.  Ibid.  Wentw.  Off.  Ex.  Ch.  13,  14th  ed.  p. 

Rep.  186.    In  Brooking  v.  Jennings,  Yangh-  304,  305. 

an,  C.  J.,  expressed  an  opinion,  in  which  (k)  Anon.  Mo.  752,  Jenk.  Cent   C.  6, 

Atkyns,  J.,  and  Ellis,  J.,  agreed,  that  « debts  Ca.  94 ;  Harrison's  case,  6  Co.  28  b.;  Phil- 

npon  simple  contracts  may  be  paid  before  ips  v.  Echard,  Cro.  Jac.  8,  35. 

bonds,  unless  the  executors  have  timely  no-  (/)  Hargthorpe  v.   Milforth,    Cro.   Eliz. 

tice  given  them  of  those  bonds;  and  that  no-  318. — 1  Dick.  157;  Wentw.  Off  Ex.  ch. 

tice  must  be  by  action,"  1  Mod.  176.    This  13,  14th  ed.  p.  306.     See  Champneys  v. 

opinion  appears  to  be  opposed  by  the  nume*  Browne.  1  Barnee.  323. 
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debt  of  a  subject  to  a  debt  due  to  the  king,  in  case  the  king's  debt  is  not 
upon  record.(m) 

Andy  among  other  in8tance8,(n)  it  may  be  mentioned,  that  it  appears 
that,  by  the  decision  of,  or  opinion  expressed  in,  a  Court  of  E^juity,  in 
equity  a  devastavit  may  not  be  committed,  and  the  executor's  personal 
liability  may  not  be  incurred — by  paying  debts  by  simple  contract  be- 
fore a  debt  by  bond,  of  which  the  executor  has  not  notice:  or  by  paying 
debts  by  simple  contract  before  a  breach  of  the  condition  of  a  bond  to 
perform  covenants,  and  of  which  bond  the  executor  has  not  notice:  or 
by  paying  debts  by  simple  contract  q/*/er  a  breach  of  the  condition  of  a 
bond  to  perform  covenants^  and  of  which  bond  the  executor  has  not  no- 
tice: or  by  paying  debts  by  simple  contract  before  a  breach  of  the  condi- 
tion of  a  bond  to  perform  covenants,  and  of  which  bond  the  executor 
has  notice,  (o) 


SECTION  XVIII. 

OF  A  CLAUSE  OF  INBEMNITT  IN  A  WILL. 

A  WILL  frequently  contains  a  declaration  purporting  to  be  an  indemni- 
r  *^<;a  1  ^y  ^^  ^^  executors  or  trustees  named  in  the  will,  against  *los- 
I-  ^  sesthat  may  happen  to  the  trust  estate.     And  it  appears  that 

where  a  clause  of  this  kind  is  omitted  in  a  will,  it  is  taken  to  be  implied 
in,  or  is  infused  into,  by  the  Court  of  Chancery.(/7)  And  it  may  per- 
haps be  considered,  that  executors  or  trustees  are  not  more  indemnified 
by  the  usual  express  clause  of  indemnity,  than  they  are  by  the  Courts  of 
Equity,  although  this  clause  is  wholly  left  out  of  the  will.(g)  Where 
there  is  not  fraud  or  a  breagh  of  trust,  trustees  and  executors  appear  to 
be  in  every  case  anxiously  protected  by  the  Courts  of  Equity.(r)  Ge- 
nerally speaking,  the  express  declaration  of  indemnity  contained  in  a 
will  is  not  meant  to  be  a  defence  against  an  act,  which,  in  the  conside- 
ration of  a  Court  of  Equity,  amounts  to  fraud  or  a  breach  of  trust (^) 
And  it  is  certain  that  executors  or  trustees  may,  in  many  cases,  be  re- 
sponsible for  a  loss  occasioned  to  the  estate  entrusted  to  them,  notwith- 
standing a  clause  of  indemnity  inserted  in  the  will.(/)     Responsibility 

(m)  Otway  v.  Ramsay,  4  Barn.  &  C.  416,  1    West  Gas.   T.  Hardw.  31 ;  Braere  ▼. 

n.     See,  however,  Parker  Kep.  101.  Pemberton,  12  Yea.  386;  Birla  t.  B^tty,  6 

(n)  Gibbe  v.  Herring,  Prec.  Ch.49  ;  Bine  Madd.  90.-1  P.  W.  141 ;  6  Vea.  843;   U 

T.  Marehall,  3  P.  W.  381 ;  Orr  v.  Newton,  Yes.  107 ;   13  Yea.  410, 412 ;  3  Meriv.  42. 
%  Cox,  274 ;  Langford  v.  Gaacoyne,  1 1  Yea.        («)  Hide  ▼.  Haywood,  2  AUl  126 ;  Mack- 

833,  336,  as  to  the  execator  Lambert;  Tur-  low  v.  Faller,  Jacob,  198.    As  against  credi- 

ner  ▼.  Tamer,  1  Jac  &  W.  39,  44.  tors,  a  clause  could  not,  it  is  presumed,  be 

(o)  Hawkins  v.  Day,  Amb.  160,  and,  ed.  framed,  effectual  to  protect  against  a  brnch 

Blunt,  Append.  803,1  Dick.  155,  3  Meriv.  of  trust;  although  as  against  volunteeiVfas 

555,  n.    This  case  contradicts  Greenwood  legatees  in  the  will,  it  is  probable  aocli  a 

▼.  Brudnish,  Prec.  Ch.  534.  declaration  of  indemnity  would  be  permitled 

(/»)  18  Yes.  254 ;  2  Atk.  126.  to  have  the  force  intended.     1  8alk.  318  ;   I 

(9)  2  Atk.  126;  3  Atk.  444,  584;  Amb.  P.  W.  248;  1   Eden,  360;  2  Sch.  6l  Lot 

219  ;  1  Dick.  126 ;    8  Yes.  8 ;   18  Yes.  254.  239,  240,  245.     See  2  Bro.  C.  C.  117. 

(rS  Crookshanks  ▼.  Turner,  7  Bro  P.  C.        (/)  Sadler  t.  Hobba,  2   Bro.  C.  C.  114; 

ed.  Toml.  255 ;   Allen  ▼.  Hancom,  ib.  375 ;  Mu(^ow  t.  Fuller,  Jacob,  198 ;  Bona  t. 

Blue  V.  Marshall,  8  P.  W.  361 ;    Anon.  12  Cook»  M'CieL  168,  13  Price,  332. 
Mod.  560 ;  Jackson  ▼.  Jackson,  1  Atk.  613, 
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ibr  losses  has  accordin^jr  been  incurred^ — in  the  instance  of  a  loan  of 
trust-nooneyy  although  the  will  declared  that  the  trustees  <<  should  not  be 
answerable  for  any  loss  which  might  happen,  without  their  wilful  neglect 
or  default:"(u)  aud  in  the  instance  of  concurring  in  a  sale,  joining  in  a 
receipt  for  the  purohase-money,  and  permitting  a  co-trustee  to  retain  the 
money;  although  the  instrument,  which  created  the  trust,  declared  that 
the  trustees  <' should  not  be  chargeable  with,  or  accountable  for,  any 
more  of  the  trust-monies,  than  he  or  they  ^should  actually  .  ^.^^  ^ 
receive,  nor  with  or  for  any  loss  which  should  happen  ot  ^  -' 

the  same  monies,  or  any  part  thereof;  so  as  such  loss  happened  without 
his  or  their  wilful  default;  nor  the  one  for  the  other  of  them,  but  each 
of  them  only  for  his  own  acts,  deeds,  receipts,  disbursements,  and  de- 
faults:"(t;)  and  in  the  instance  of  allowing  certain  purchase-money  to  be 
received  and  retained  by  a  co-trustee;  and  of  a  loss  occasioned  by  trus- 
tees, through  their  omission  to  re-invest  certain  stock  immediately,  which 
had  been  sold,  and  the  produce  for  some  time  placed  in  the  hands  of  their 
bankers;  notwithstanding  the  will  contained  a  proviso,  that  <<  the  trustee 
or  trustees  should  not  be  answerable  or  accountable  for  any  trust-money, 
further  than  each  person  for  what  he  should  actually  receive,  and  not 
the  one  for  the  other  or  others  of  them,  or  for  the  acts,  receipts,  or  de^ 
&ults  of  the  other  or  others  of  them;  but  each  person  for  his  own  acts, 
receipts,  and  defaults  only;  and  not  for  any  involuntary  loss  whatso- 
ever:"(u;)  and  in  instances  of  joining  in  a  sale  of  stock,  although  the 
will  declared,  in  one  case,  that  the  executors  and  trustees  **  should  be  in- 
demnified from  all  costs  and  charges  in  and  about  the  execution  of  the 
will;"(a?)  and,  in  another  case,  that  <<the  trustees  and  executors  respec- 
tively should  be  answerable  only  for  such  monies  as  they  should  respec- 
tively receive,  and  should  not  be  answerable  or  accountable  for  the  acts, 
receipts,  or  defaults  of  each  other,  or  for  any  loss,  misfortune,  or  damage, 
which  might  happen  in  the  execution  of  the  will,  except  the  same  should 
happen  through  their  wilful  default  respectively/ *(y) 


•CHAPTER  XXXIX,  [    *560    1 

OP  INTEREST  ON  DEBTS. 

Sect.  I.  Of*Sllowing  Interest  in  a  Court  of  Law. 
II.   Of  Allowing  Interest  in  a  Court  qf  Equity. 


SECTION  1. 

OF  ALLOWING   INTEREST  IN  A  COURT  OF  LAW.(a) 

At  law,  interest  is  payable  on  a  debt,  in  cases  where  there  is  a  con- 

(u)  LangBton  v.  Olfivant,  Coopor,  ^.  (jr)  Chambera  v.  Minchia,  7  Vei.  186. 

(v)  Brica  V.  Stokes,  11  Ve«.3l9.  {y)  Underwood  ▼.  Stevens,  1  MerW.  712. 

(w)  Bone  v.  Cook,  M'Clel.  168,  316,  c,  (a)  Generally  on  this  subject,  see,  besides 

13  Price,  332.  the  authorities  after  referred  to,  Orr  ▼.  Church- 

VoL,  VIII.~2  K 


370  RAM  ON  A80BT9,  BBBT8  AND  INCUMBRANCB8. 

tracty  express  or  impliedi  to  pay  interest.  (&)  Also,  und^  especial  cir- 
cumstances,  interest  is^  in  the  shape  of  damages,  allowed  by  a  Court  of 
Law,  when  a  debt  is  detained  from  the  creditor,  (c) 

An  agreement  to  pay  interest  may  be  implied  in  a  contract,  from  the 
nature  of  the  security  given  to  pay  the  debt;(^  or  from  the  usage  of 
the  trade,  to  which  the  contract  relates;(e)  or  from  some  dealings  between 
the  debtor  and  creditor.(/)  If  the  security  given  is  a  bill  of  exchange, 
r  *«ifii  1  ^^^^y  because  it  is  the  usage  of  trade  ^to  pay  interest  on  this 
I-  -'  mercantile  security,  a  contract  to  pay  interest  is  implied  from 

that  usage,  (g) 

Except  under  particular  circumstances, (A)  a  bill  of  exchange  carries 
interest  from  the  time  when  it  becomes  due.(t)  And  when,  in  a  promis- 
sory note,  the  promise  is  to  pay  the  debt  on  a  day  certain,  the  note  car- 
ries interest  from  that  day.(j}  And  when,  in  such  a  note,  the  promise 
is  to  pay  the  debt  on  demand,  it  appears  the  note  carries  interest  from 
the  time  of  the  demand  made.(A;) 

If,  in  a  bill  of  exchange,  or  promissory  note,  it  is  expressed  that  the 
bill  or  note  is  to  carry  interest,  then,  after  the  principal  money  is  due, 
the  interest  is  a  part  of  the  debt.(/)  But  when  interest  is  payable  on  a  bill 
of  exchange,  or  promissory  note,  which  does  not  mention  interest,  in  this 
case  the  interest  is  not  a  part  of  the  debt(m)  It  is  only  damages  for  the 
detention  of  the  debt.(n)  To  give  these  damages  it  is  the  province  of  a 
jury;(o)  but  the  creditor  is  not,  it  appears,  subject  to  their  caprice,(p) 
ana  is  entitled  to  their  verdict  for  interest  as  damages,(9)  except  in  a  pe- 
culiar or  extraordinary  case,  where  such  interest  may  be  properly  with- 
held.(r)  "  Although  by  the  usages  of  trade,*'  it  is  observed  by  Bayley, 
r  *5fi2  1  <^*9  '^  interest  is  allowed  on  a  bill,  yet  it  ^constitutes  no  part 
1-  -^  of  the  debt,  but  is  in  the  nature  of  damages,  which  must  go 

11, 1  Hen.  Bl.  227;   Tralawney  t.  Thomtf,  249 ;  6  Yes.  803  «  17  Yes.  28,  29 ;  Lu^ 

ib.  803;  Dixon  ▼.  Parkfl«,   1   Espin.   110;  ▼.  Stone,  2  Mann.  &  Rjl.  561. 

Shipley  ▼.  Haoimond,  6  Eipin.  114;  Kingi-  (A:)  Upton  ▼.  Lord  Ferren,  6  Yes.  801, 

ton  ▼.  M'Intofh,  1  Campb.  618 ;  Beecher  ▼.  803 ;  Hacknott  ▼.  Webber,  eteted  in  Adnmi 

Jonee,  2  Campb.  428,  n.;  Dawes  ▼.  Pinner,  ▼.  Gale,  2  Atk.  106.-2  W.  BL  761 ;    17 

lb.  486,  n.;  Gantt  ▼.  Mackenzie,  8  Campb.  Yes.  28,  29.    See  6  Mod.  138. 

61 ;  Harrison  ▼.  Dickson,  ib.  62,  n.;  Dent  ▼.  (/)  2   Bam.  &  Aid.  809;  2  Bam.  dc  C. 

Donn,  ib.  296 ;  HeUier  ▼.  Franklin.  1  Stark.  862.    See  also  1  AU(.  161,  and  2  Bam.  & 

291 ;  Moore  v.  Youghton,  ib.  487.  Aid.  307, 308. 

(6)  16  East,  229  ;  2  Bam.  &  C.  349.  (m)  2  Bam.  &  Aid.  808,  309 ;  1  DowL 

(e)  Hilhbase  v.  Davie,  1  M.  &  Sel.  169 ;  &  Ryl.  19 ;  2  Mann.  &  Ryl.  662.     See  2 

Arnott  ▼.  Redfera,  3  Sing.  363,  cited  4  Man.  Barn.  d&  C.  362.    As  the  interest  is  not  m 

dt  Ryl  809. — 3  Camb.  297  ;  7  Taant  696 ;  part  of  the  debt,  it  cannot  be  added  to  the 

8  Taunt  64, 66.  See  also  Sweatlandv.  Squire,  principal,  so  as  to  make  a  good  petitioning 
2  Salk.  623.  creditor's  debt,  on  which  to  ground  a  eom- 

(d)  3  Bing.  369 ;  2  Bam.  &  C.  349,  861 ;    mission  of  bankruptcy.     Burgess's  case,  8 

9  Bam.  &  C.  381.  Taunt  660.      Cameron  t.  Smith,  2  Bam. 

(tf)  Doug.  361, 4th  ed.  376  ;  8  Bing.  369;  &  Aid.  806. 
2  Barn.  &  C.  349,  361 ;  4  Bam.  d&  C.  723,        (n)  1  Atk.  161 ;  2  Bam.  &  Aid.  307,308, 

730;  9Bam.  &C.  381.  309;   I  DowL  dt   Ryl.  17,  19,20;  6   Yes. 

(/)  4  Bam.  &  C.  723,  730.  803 ;  1  Rose,  401,  402. 

(^)  2  Barn,  dt  C.  361;    9  Bant  &  C.        (o)  1   DowLdc  Ryl.  17,19;  2  Bam.ft 

881.  Aid.  308. 

(A)  Murray  ▼.  East  India  Company,  6        {p)  2  Mann,  dt  Ryl.  662, 663. 
Bam.  dt  Aid.  204.  (9)  Laing  v.  Stone,  2  Mann.  &  Ryl.  661. 

(t)  2  W.  Bl.  761 ;  8  Taunt.  249 ;  2  Dow  —8  Yes.  134,  136. 
&  Clark,  299.    See  6  Mod.  138.  (r)  Du  Belloix  ▼.  Lord   Waterpaik,   1 

U)  2  W.  Bl.  761 ;  3  WiU.  206  ;  8  Taunt  Dowl.  &  Ryl.  16.^2  Barn,  dt  Aid.  308 ;  2 

Mann.  &  Ryl.  663. 
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to  the  jury,  io  order  that  they  may  fiad  the  amount;  and  it  is.  competent 
for  them  either  to  allow  five  per  cent.,  or  four  per  cent.,  accprding  to 
their  judgment  of  the  value  of  money,  or  they  may  even  allow  nothing, 
in  case  they  are  of  opinion  that  the  delay  of  payment  has  been  occasion- 
ed by  the  default  of  the  holder."(j) 

A  general  rule  is  now  firmly  established,  that,  in  a  Court  of  Law,  in- 
terest is  not  allowed  on  a  debt,  as  a  book-debt,(/)  or  shop-debt,(u)  or 
money  lent,(v)  or  money  owing  for  goods  8oId,(t^)  or  money  sued  tor  by 
an  action  for  money  had  and  received, (j?)  unless  it  is  payable  by  a  con- 
tract express,  or  that  may  be  implied  from  some  cause,  as  the  usage  of 
trade,  or  the  dealings  between  the  parties,  (y)  This  general  rule  is  fully 
expressed  in  the  following  opinions,  delivered  on  the  Bench: — <<  It  is 
now  established  as  a  general  principle,  that  interest  is  allowed  by  law 
only  upon  mercantile  securities,  or  in  those  cases  where  there  has  been 
an  express  promise  to  pay  interest,  or  where  such  promise  is  to  be  im- 
plied from  the  usage  of  trade,  or  other  circumstances. ''(z)  <<  The  general 
rule  is,  that  interest  is  not  due  by  law  for  money  lent;  unless,  from  the 
usage  of  trade,  or  the  dealings  between  the  parties,  a  contract  for  interest 
is  to  be  implied."(a)  <<  It  is  clearly  established  by  the  later  authorities, 
that,  unless  interest  be  payable  by  the  consent  of  the  parties,  express,  or 
implied  *from  the  usage  of  trade  ^as  in  the  case  of  bills  of  ^  ittiati  -i 
exchange,)  or  other  circumstances,  it  is  not  due  by  common  ^  -' 

law/'(i) 

Under  the  general  rule  mentioned,  a  debt  may  not  carry  interest,  al- 
though it  is  contracted  in  writing,  and  this  contract  makes  it  payable  at  a 
day  certain,  as  at  six  month8;(c)  or  is  secured  by  a  deed,  as  a  single  bond, 
which  does  not  mention  the  time  of  payment,(df)  or  which  does  mention 
it,  and  makes  the  debt  payable  at  a  day  certain,  namely,  by  instalments, 
at  three,  five,  and  seven  months  from  the  date;(e)  or  is  secured  by  a  deed 
of  covenant,  under  which  the  debt  becomes  payable  at  a  day  certain ;(y*} 
or  although  the  debt  is  rent,  which  is  reserved  payable  on  a  day  cer- 
tain, (g) 

It  has  been  mentioned,(A)  that,  under  especial  circumstances,  a  Court 
of  Law  allows  interest,  when  a  debt  is  detained  from  the  creditor.  But 
with  respect  to  allowing  interest  by  reason  of  detention,  there  appears  to 
be  a  difference  of  opinion,  which  makes  it  difiBcult  to  collect  any  definite 
rule  on  the  subject  Lord  Mansfield  has  held,  « that  though,  by  the  com- 
mon law,  book-debts  do  not  of  course  carry  interest,  it  may  be  payable 

(«)  2  Bam.  &  Aid.  308.  467.-16  East,  237.     See  Anon,  dted  by 

(0  DoDg.  361,  4th  ed.  376;    16  East,  Lawrence,  J.,  3  Taunt.  169,  and  by  Gibb^ 

227;  1  Campb.  51,  519.  C.  J.,  6  Taunt  117. 

(«)  8  Yes.  135.  iy)  Dong.  361,  4th  ed.  876;  15  East, 

(v)  Calton  ▼.  Bragg,  16  Bast,  228 ;  Shaw  226,  229  ;  9  Barn  and  C.  381 ;  4  Mann,  and 

T.  Picton,  4  Bam,  &  C.  715, 723.-3  Campb.  Ryl.  308 ;  3  Bing.  359. 

369 ;  2  Bam,  A  C.  350,  351 ;  9  Bam.  &  C.  (z)  By  Abbott,  C.  J.,  2  Bam  and  C.  349. 

380 ;  4  Mann,  and  Ryl.  307.  (a)  By  Abbott,  C.  J.,  4  Barn.and  C.  723. 

(v)  Vernon  v.  Cholmondeley,  Bunb.  119 ;  (b)  By  Hobroyd,  J.,  2  Bara.  and  C.  351, 

Pinoek  v.  WiUett,  Barnes,  Srd  ed.  228 ;  6or-  (e)  Gordon  ▼.  Swan,  2   Campb.  429,  &. 

don  ▼.  Swan,  12  East,419.— 2  W.  BI.  761 ;  12  East,  419. 

8   WUs.  206  ;  13  East,  99 ;  15  East,  227,  (d)  Hogan  ▼.  Page,  1  Bos.  and  P.  887. 

229 ;  7  Taunt  595 ;  1  Campb.  51 ;  2  Campb.  {e)  Foster  v.  Weston,  6  Bing.  709. 

473      See  Mountford  v.  Willes,  2  Bos.  and  (/)  Higgins  v.  Sargent,  2  Bam.  and  C. 

P.  337,  cited  2  Campb.  430,  n.  343;  cited  6  Bing.  714. 

(x)  Walker  v.ConsUble,  1   Bos.  and  P.  (if)  15  East,  225;  6  Bing.  714 

806 ;  Tappenden  ▼.  Randall,  2  Bos.  and  P.  (A)  p.  660, 
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in  consequence  of  the  usage  of  particular  branches  of  trade;  or  of  a 
special  agreement;  or  of  cases  of  long  delay  under  vexatious  and  op- 
pressive circumstances,  if  a  jury  in  their  discretion  shall  think  fit  to  al- 
low it."(«)  And  in  a  case,  wtiere,  in  a  Court  of  Equity,  Lord  Thurlow 
allowed  interest  on  a  simple  contract  debt  detained,  his  Lordship  ol>- 
served,  <<  It  is  the  constant  prpctice  at  Guildhall,  (1  do  not  speak  from 
my  own  experience,  but  from  conversations  1  have  had  with  the  Judges 
on  the  subject,)  either  by  the  contract,  or  in  damages,  to  give  interest 
upon  every  debt  detained. '^Q')  Lord  Ellenborough  states  that,  in  some 
r  •';fi4  1  ^^*®^'  interest  is  "  recovered  in  the  shape  of  damages  for  mo- 
L  J  ney  improperly  *retained  by  the  debtor,  contrary  to  the  re- 

quest of  the  creditor. ^*(Ar)  "  The  rule  of  law,*'  it  is  said  by  Le  Blanc, 
J.,  <<  is  aflSrmative,  that  where  a  sum  is  ascertained,  and  judgment  after- 
wards pronounced  thereon  in  a  Court  of  Record,  if  an  action  of  debt  be 
brought  on  that  judgment,  the  jury  may  give  interest  by  way  of  damages 
for  the  deiention  of  the  debt"(/)  Best,  C.  J.,  has  expressed  an  opi- 
nion,— "  However  a  debt  is  contracted,  if  it  has  been  wrongfully  with- 
held by  a  defendant,  after  the  plaintiff  has  endeavoured  to  obtain  pay- 
ment of  it,  the  jury  may  give  interest  in  the  shape  of  damages  for  the 
unjust  detention  of  the  money."(m)  And  the  same  learned  Judge  states, 
that,  from  the  words  above  transcribed  of  Lord  Thurlow,  <<  it  appears 
there  are  two  principles,  on  which  interest  is  given  in  our  Courts;  first, 
where  the  intent  of  the  parties,  that  interest  should  be  paid,  is  to  be 
collected  from  the  terms  or  nature  of  the  contract;  secondly,  where 
the  debt  has  been  wrongfully  detained  from  the  creditor.'*  And  he 
continues, — ^'•Our  law  would  not  do  what  it  professes  to  do,  namelj, 
provide  a  remedy  for  every  act  of  injustice,  if  it  did  not  allow  damages 
to  be  given  for  interest,  where  a  creditor  has  been  kept  out  of  his  debt 
(he  using  all  proper  means  to  recover  it)  by  his  debtor.  Upon  the  prin- 
ciple, that  the  debt  has  been  improperly  detained,  juries  are  allowed  to 
give  interest  in  actions  on  judgments.  It  is  immaierial  in  such  actions, 
whether  the  original  debt  bear  interest  or  not.  In  cases  where  the  ori- 
ginal debt  did  not  bear  interest,  there  is  neither  an  express  nor  implied 
contract,  enabling  the  Court  to  allow  interest  on  an  action  on  the  judg- 
ment." And  the  learned  Chief  Justice  farther  says,  and,  in  doing  so, 
delivers,  it  appears,  the  opinion  of  the  whole  Court  of  Common  Pleas — 
<<The  Court,  in  Hillhouse  v.  Davis,  and  we,  now,  say,  that  although  it 
[interest]  be  not  due  ex  contractu^  a  party  may  be  entitled  to  damages, 
to  the  amount  of  interest,  for  any  unreasonable  delay  in  the  payment  of 
what  is  due  under  the  contract."(n)  From  a  part  of  the  doctrine  here 
laid  down,  Lord  Tenterden  dissents  in  Page  v.  Newman,  where  the 
r  ^*^({f\  1  Court  refused  to  allow  ^interest  on  a  simple  contract  debt, 
1-  ^  secured  by  a  written* instrument,  and  the  payment  of  which 

was  detained.  His  Lordship  observes, — <<  If  we  were  to  adopt  as  a  ge- 
neral rule  that,  which  some  of  the  expressions  attributed  to  the  Lord 
Chief  Justice  of  the  Common  Pleas,  in  the  report  of  Arnott  v.  Red- 
fbrn,  would  seem  to  warrant,  namely,  that  interest  is  recoverable  in  every 
ease  where  the  principal  has  been  wrongfully  detained,  after  the  creditor 

(»')  Eddowei  v.  Hopkins,  Doug.  361,  4th  (/)  1  M.  and  Sel.  175. 

ed.  376.  (m)  Arnott  ▼.  Redfern,  8  Bing.  359. 

{j)  Craven  ▼.  Tickell,  1  Vea.  jun.  60, 63.  (n)  Ibid.  360,  361. 
\k)  8  Cainpb.  297. 
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has  endeavoured  to  obtain  payment  of  it,  it  would  neceasarily  become  a 
question  at  the  trial,  whether  the  detention  was  wrongful,  and  whether 
proper  endeavours  had  been. made  to  obtain  payment;  and  the  opening 
such  a  question  to  the  jury  would,  in  my  opinion,  be  productive  of  much 
inconvenience,  and  some  danger.  I  think  it  safer  and  more  convenient 
to  adhere  to  the  long  established  rule,  that  interest  is  not  payable  upon 
money  secured  by  a  written  instrument,  unless  it  appears  upon  the  face 
of  the  instrument,  that  it  was  intended  that  interest  should  be  paid,  or 
unless  such  an  intention  may  be  implied  from  the  usage  of  trade,  as  in 
the  case  of  mercantile  instruments."(o) 

A  Court  of  Law  has  refused  to  allow  interest  on  a  debt,  amongst  other 
]n8tances,(  j9) — in  Pinock  v.  Willett,  where  the  debt  was  for  goods  sold 
and  delivered:(7)  in  Gordon  v.  Swan,  where  the  debt  was  for  goods 
sold  and  delivered,  and  was  contracted  in  writing,  and  the  contract  made 
it  payable  at  six  months,  and  a  claim  was  made  to  interest  from  the  ex- 
piration of  the  six  months,  for  which  the  credit  was  given:(r)  in  Chalie 
▼.  The  Duke  of  York,  where  the  debt  was  for  goods  sold  and  delivered, 
and  where,  in  1800,  an  account  had  been  settled  between  the  parties, 
and  a  balance  struck  in  favour  of  the  plaintiff;  and  in  which  case,  it  be- 
ing contended  that  the  plaintiff  was  entitled  to  interest  on  the  account  so 
settled  from  the  year  1800,  Lord  EUenborough  ruled,  that  <<  where  the 
action  was  for  goods  sold  and  delivered,  *the  mere  settling  ^  ^.^^  - 
the  balance  did  not  entitle  the  party  to  interest  from  that  ^  ^ 

time;  nor  was  he  so  entitled,  unless  a  time  was  fixed  for  the  payment  of 
the  money,  from  which  time  only  interest  could  be  cla]med:''(A)  in  De 
Havilland  v.  Bowerbank,  where  the  debt  was  money  received  by  the  de- 
fendant, as  agent  for  the  plaintiff,  and  in  which  case  a  demand  of  pay- 
ment was  made,  but  where,  to  establish  a  right  to  interest,  there  was  not 
a  specific  agreement  to  that  effect,  nor  any  thing  from  which  a  promise 
to  pay  interest  might  be  inferred,  nor  any  proof  given  of  the  money  be- 
ing used:(/)  in  Crockford  v.  Winter,  where  the  debt  was  money  which 
the  defendant  bad  by  fraud  obtained  from  the  plaintiff;(u)  in  De  Bernales 
▼.  Fuller,  where  the  debt  was  money  which  the  acceptors  of  a  bill  of 
exchange  had  paid  to  the  defendants,  for  the  purpose  of  taking  up  a  bill 
of  exchange  held  by  the  plaintiff;  and  in  which  case  payment  was  re- 
quested, but  where  there  was  no  contract,  express  or  implied,  to  pay 
interest  :(f;)  in  Harington  v.  Hoggart,  where  the  debt  was  money,  which, 
on  the  sale  of  an  estate  by  the^  plaintiff  to  one  S.,  was  by  S.  deposited 
with  the  defendant,  an  auctioneer,  who,  not  having  sold  the  property  on 
its  being  put  up  to  auction,  disposed  of  it  by  private  contract  to  S.;  and 
where,  the  purchase  having  been  completed,  it  was  decided]  the  plaintiff 
was  not  entitled  to  recover  from  the  defendant  interest  on  the  deposit, 
the  Court  holding  the  defendant  to  be  not  a  mere  agent,  but  a  stake- 
holder:(t£;)  in  Calton  v.  Bragg,  where  the  debt  was  money  lent  by  the 

(9)  4  Mann,  and  R7I.  808 ;  9  B4ni.  and  C.  85a.    8«e  alio  15  East,  227 ;  and,  fiuthar. 

G.  880.  8  Taant  249. 

(6)  Hare  ▼.  Rickardi^  7  Bingr.  254,    5  (•)  6  Espin.  45. 

Maore  A  P.  85;  Da  Balloix  ▼.  Lord  Wa-  (/)  1  Campb.  60 1  cited  2  Campb,  427, 

tarpark,  1  DowL  dk  Ryl.  16,  cited  2  Mann.  429. 

h  Ryl.  568.  (t«)  1  OampK  124. 

(9)  Bamea,  8rd  ed.  228.  (v)  2  Campb.  426. 

(r)  2  Campb.  429,  n.,  12  East,  419,  cited  (w)  1  Barn.  6t  Adol.  677.     S«e  also  Let 

2  Campb.  478, 18  East,  99,  and  2  Barn,  dt  ▼•  Mann,  Unit,  669, 8  Tannt.  45, 
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Slaintiffto  the  defendant;  and  where,  it  should  seem^the  Court  considered 
le  case  to  be  one,  in  which  there  was  no  oontract,  expressed  or  implied, 
for  interest;  a  ease  of  a  mere  simple  contract  of  lending,  without  an 
agreement  for  payment  of  the  principal  at  a  certain  time,  or  for  interest 
to  run  immediately,  and  without  any  special  circumstances,  from  whenee 
a  contract  for  interest  was  to  be  inferred.(a:)  in  Page  y.  Newman,  where 
r  ^fiRT  1  ^^^  ^^^^  ^^  money  lent  by  the  plaintiff  to  the  **defendaot, 
>-  -I  and  secured  by  a  written  instrument,  made  in  France  in  the 

following  form, — ^<In  one  month  after  my  arrival  in  England,  I  pro- 
mise to  pay  Captain  P.,  or  order,  the  sum  of  135/.  as  sterling,  for  ralue 
received;"  and  in  which  case  Lord  Tentcrden,  C.  J.,  observed, — 
<<  The  language  of  the  instrument  is  such,  as  rather  tends  to  the  con 
elusion,  that  the  parties  intended  that  interest  should  not  be  payable. 
The  sum  secured  is  135/.  only;  it  is  payaMe  upon  a  contingency, 
Damely,  in  a  month  after  the  defendant's  arrival  in  England;  and  there 
is  no  provision  for  the  payment  of  interest  up  to  that  period.  If  there 
had  been  such  a  provision,  that  would  have  gone  far  to  support  the  argu- 
ment, that  the  parties  also  intended  that  interest  should  be  paid  from  the 
time  when  the  principal  became  due  to  the  time  of  actual  payment;  but 
the  omission  of  any  such  provision  in  the  instrument  is,  to  my  mind, 
conclusive  to  shew,  that  the  sum  of  135/.  was  the  only  sum  intended  to 
be  paid  under  any  circumstances:"(^)  in  Atkinson  v.  Lord  Braybrooke, 
where  the  debt  was  a  judgment  of  the  Supreme  Court  of  Jamaica; 
this  judgment  constituting  only  a  simple  contract  (\ebU(z)  in  Hogan 
V.  Page,  where  the  debt  was  secured  by  a  single  bona,  which  did 
not  mention  the  time  of  payment :(a)  in  Foster  v.  Weston,  where  also 
the  debt  was  secured  by  a  single  bond,  but  which  bond  did  mention  the 
time  of  payment,  and  made  the  debt  payable  at  three,  five,  and  seven 
months,  from  the  date:(&)  in  Higgins  v.  Sargent,  where  the  debt  was  se* 
cured  by  a  policy  of  assurance,  by  which  the  defendants  covenanted  to 
pay  to  the  plaintiff  4000/.,  at  the  expiration  of  six  months  after  due  proof 
of  the  death  of  R.  C.  B.;  and  where  the  Court  decided,  that  the  plaintiff 
was  not  entitled  to  interest  on  the  money  so  secured,  (ir) 

A  Court  of  Law  has  allowed  interest  on  a  debt,  amongst  other  instan- 
r  *568  1  ^®®>(^) — ^^  Laing  v.  Stone,  where  the  debt  was  money  •se- 
L  J  cured  by  a  promissory  note,  payable  three  months  after  date, 

and  where  at  the  trial  it  was  admitted  that  the  principal  had  been  satis- 
fied, and  that  the  action  was  brought  lor  the  interest;  and  in  which  caae 
the  Court  decided,  that  the  note  carried  interest  after  the  three  months:(e] 
in  Nichol  v.  Thompson,  where  the  debt  was  the  balance  of  an  account, 
and,  on  inspecting  the  account,  it  appeared  that  interest  had  been  allowed 
on  former  balances,  which  evidenced  the  mode  of  dealing  betvi^een  the  par- 
ties:(/)  in  Bruce  v.  Hunter,  where  the  debt  was  the  balance  of  an  ac- 

(x)  15  East,  223.  1085,  1  W.  Bl.  234,  256 ;  BUney  ▼.  Hen- 

(y)  4  Mann.  &  Ryl.  306,  9  Bam.  &  C.  dricka,  2  W.  Bl.  761, 8  Wila.  206,  cited  15 

378.  EMfc.  228,«iid  2  Barn.  &  C.  349 ;  Blake  ▼. 

(x)  4  Gampb.  880,   1   Stark.  219.    See  Lawrence,  4  Espin.  147;  »lack  t.  Lowell, 

aleo  Hunter  ▼.  Bowea,  sUted  1  M.  dc  Sel.  3  Taunt  157;  Anon,  cited  by  Lmwraoee, 

173.  J.>  3  Taunt.  169,  and  by  Gibbe,  C\   J.  6 

(a)  1  Bo».  &  P.  337.  Taunt.  117. 

\b)  6  Bing.  709.  (e)  2  Mann,  dc  Ryl.  66L 

(c)  2  Barn.  &  C.  348.  (/)  1  Campb.  62,  n. 

(c/)  Robinaon  t.  Bland,  2  Burr.  1077, 
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eoant  arising  from  mercantile  business  transacted  by  the  plaintififsy  as 
agents  for  the  defendant;  the  circumstances  of  the  case  being,  that  the 
plaintiffs  delivered  an  account  to  the  defendant  annually,  and  al  the  close 
of  each  year,  from  the  expiration  of  the  first,  charged  interest,  and  at 
each  rest  the  interest  of  the  preceding  year  was  added  to  the  principal; 
and  in  which  case,  it  being  proved  that,  for  several  years,  when  the  an- 
nual accounts  were  rendered,  the  defendant  did  not  object  to  the  charge 
of  interest,  the  accounts  afforded  sufficient  evidence  of  a  promise,  on  the 
defendant's  part,  to  pay  interest  in  the  manner  eharged:(^)  in  Marshall 
y.  Poole,  where  the  debt  was  money  owing  for  goods  sold  and  delivered, 
and  where  the  sale  was  made  on  an  agreement  for  payment  in  bills,  at 
two  months^  and  the  defendants,  the  purchasers,  broke  their  contract  by 
not  giving  the  biIIs:(A)  in  Porter  v.  Palsgrave,  where  the  circumstances 
of  the  case  were  similar  to  those  in  the  one  last  mentioned,  and  the  Court 
allowed  interest  from  the  day  the  bill,  if  accepted,  would  have  become 
due:(i)  in  Boyce  v.  Warburton,  also  a  like  case,  but  where  the  defendant 
broke  his  contract,  not  only  by  not  giving  the  bill,  but  by  not  accepting 
the  goods  purchased;  and  where  also  the  Court  allowed  interest  on  the 
amount  of  the  stipulated  price,  from  the  time  the  bill,  if  given,  would 
have  become  due:(y)  in  De  Bernales  v.  Wood,  where  the  debt  was 
money,  which,  on  the  purchase  of  an  estate,  *the  plaintiff  ^    ^^.^^    ^ 
deposited  according  to  the  conditions  of  sale,  and  which  de*  ^  -' 

posit  the  plaintiff  recovered  from  the  defendant,  the  vendor,(^)  it  being 
clearly  proved  that  the  estate  was  incumbered  with  judgments,  so  that  a 
good  title  could  not  be  made;  and  where  the  Court  allowed  interest  from 
the  day,  when  the  purchase  ought  to  have  been  completed :(/)  in  Farquhar 
T.  Farley,  where  the  debt  was  money,  which,  on  the  purchase  of  a  re- 
versionary interest  in  certain  bank  stock,  the  plaintifi  deposited  with  the 
auctioneers,  whom  after  four  years,  the  title  not  being  satisfactorily  de- 
duced, the  plaintiff  sued  for  principal  and  interest,  and  recovered  the 
principal  only;  and  in  which  case  of  Farquhar  v.  Farley  the  plaintiff 
sued  the  vendor,  and  where  it  was  decided  the  plaintiff  was  entitled  to 
recover,  in  the  shape  of  damases,  what  he  had  lost  of  interest  on  his  de- 
posit:(}n)  in  Pinhorn  v.  Tuckington,  where  the  debt  was  money  due  on 
a  balance  of  accounts,  and  which  money  the  defendant  was,  by  an  award, 
ordered  to  pay  to  the  plaintifis  on  a  certain  day,  and  at  a  particular  place; 
and  on  a  demand  made  on  the  day  at  the  place  appointed,  the  money  was 
not  paid  pursuant  to  the  award;  and,  in  which  case,  the  Court  allowed 
interest  from  the  day,  on  which  the  money  was  by  the  award  to  bepaid:(n) 
in  Farquhar  v.  Morris,  where  the  debt  was  money  secured  by  a  bond 
dated  on  a  day  certain,  in  the  penal  sum  of  800/.,  conditioned  to  pay 
400/. ;  and  Ln  which  bond  no  day  of  payment  was  expressly  named*,  nor 
interest  reserved  in  terms;  and  where  the  Court  said, «  This  bond  is  paya- 
ble at  a  day  certain,  for  it  is  payable  on  the  day  of  the  date,  no  other  time 
being  mentioned  for  payment;''  and  decided,  that  interest  was  payable 

(g)  3  Csmpbb  467.  failed  to  recover  interest  on  a  deposit,  under 

(A)  13  East,  98.  a  count  for  money  bad  and  received, 
(i)  3  Campb.  472.  (m;  7  Taunt  69:».    See  also  1  Bam.  4t 

(y)  2  Campb.  480.  Adol.  688,  690. 

Ik)  See  8  Taunt.  55,  and  7  Taunt  595.        (n)  3  Campb.  468.     See  also  Churcber 

(/)  3  Campb.  268.    See  Wallier  v.  Con-  and  Stringer's  case,  2  Bam.  and  Adol.  777. 
■table,  1  Bos.  &  P.  306,  where  a  purckaaer 
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from  the  time  of  payment,  namely,  from  the  date,  though  not  ezpresslj 
reserved.(o) 

r    *570    1      ^1^6*1^9  by  a  bond,  a  person  binds  himself  in  a  certain  sum 
I-  •'of  **money ,  and  to  the  bond  there  is  annexed  a  condition,  mak- 

ing the  bond  void  on  the  doing  of  some  particular  act,  as  the  payment  of 
a  smaller  sum  of  money,  or  the  performance  of  covenants;  in  this  case  the 
sum,  in  which  the  obligor  is  bound,  is  a  penalty,  which  the  obligor  binds 
himself  to  pay,  if  the  terms  of  the  condition  are  not  fulfilled,  and  from 
which  penalty  he  is  discharged  if  the  same  terms  are  fulfilled  by  him.(p) 
If  to  a  bond,  by  which  a  person  binds  himself  in  a  certain  sum  of  money, 
there  is  not  annexed  any  condition  making  that  sum  a  penalty,  the  bond 
is  called  a  single  one,  simplex  obligatio;  and  the  sum,  in  which  the 
obligor  is  so  bound,  constitutes  a  debt  from  him  to  the  obligee.  (9)  And 
interest  on  or  beyond  that  sum  is  not  recoverable  in  an  action  at  law, 
unless  there  is  some  farther  contract,  express  or  implied,  to  pay  interest(r) 
When  a  bond  is  made  with  a  penalty,  and  the  condition  is  broken,  then, 
notwithstanding  some  authorities  to  the  contrary,  («)  the  modern  doctrine 
clearly  is,  that,  in  an  action  at  law  on  the  bond,  it  is  not  allowed  to  re- 
cover damages  beyond  the  penalty ;(/)  or,  if  the  condition  is  to  pay  a  sum 
of  money  with  interest,  to  recover  for  principal  and  interest  a  sum  great- 
er than  the  penalty  .(i/)  But  after  judgment  obtained  in  an  action  on  a 
bond  conditioned  to  pay  a  sum  of  money,  the  nature  of  the  demand  is 
altered;  and,  in  an  action  on  the  judgment,  it  is  competent  to  the  jury 
to  allow  interest  to  the  amount  of  what  is  due  for  principal  and  interest, 
although  this  amount  exceeds  the  penalty  of  the  bond;  and  in  this  re- 
spect there  is  no  difference  between  a  foreign  judgment  and  a  judgment 
in  a  Court  of  Record  here,  (v) 
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OF  ALLOWING  INTEREST  IN  A  COTTBT  OF  EQtTITT. 

Generally  speaking,  a  Court  of  Equity  allows  interest  on  a  debt, 
due  on  a  security,  which,  at  law,  carries  interest,  (t^)  It  therefore  allows 
interest  on  a  bill  of  exchange ;(:zr)  on  a  promissory  note,(y)  which  pro- 
mises to  pay  the  debt  on  a  day  certain,  (z)  or  on  demand  ;(a)  and  on  a 

(o)  7  Dura,  and  E.  124,  dted  16  East,  cited  6  Ves.  415,  and  1   Ball  an4  B.  310. 

826.  See  2  Vea.  jan.  162,  166. 

( j»)  2  BL  Com.  840.  (w)  Grosvenor  ▼.  Cook,  I  Dick.  305, 306  ; 

\q)  Co.  Litt    172  a.;  2  Shep.   Touchst.  Parker  ▼.  Hutchinaon,  3  Ves.  133;  Upton  ▼. 

867 ;  2  Bl.  Com.  340 ;  6  Bing.  713.  Lord  Ferrers,  5  Ves.  803 ;  Bornford  ▼.  Dom- 

(r)  Hogan  v.  Page,  1  Bos.  and  P.  337 ;  ford,  12  Ves.  129.  See  Kigby  ▼.  Macnamtra, 

Foster  v.  Weston,  6  Bing.  700.  2  Cox,  420. 

(«)  Lord  Lonsdale  v.  Church,   2  Darn.  (jr)  Montgomeiy  ▼.  Bridge,  2  Dow  and 

and  E.  388.  Clarke,  299,  300. 

(f)  White  ▼.  Sealey,  Doog.  49 ;  Brang-  (y)  See  Litbgow  ▼.  Lyon,  Coop.  20. 

winv.  Perrot,  2  W.   Bl.  1190;   Wilde  ▼,  (z;  Lowndes  v.  Collens,  17  Ves.  37.— 5 

Ckrkson,  6  Dura,  and  E.  303 ;  Shutt  ▼.  Ves.  803.  See  Rigby  t.  Macnamara,  %  Cox, 

Procter.  2  Marsh.  226.  420. 

(«)  M*Clare  ▼.  Dunkin,  1  East,  436—1  (a)  Upton  ▼.  Lord  Ferreis,  5  Vea.  801. — 

Dick.  308.  17  Ves.  28,  29,    See  also  Adama  t.  CWe^ 

(v)  M'Clure  t.   Dunkin,  1  East   436 ;  2  Atk.  106. 
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bond  in  a  certain  suth  by  way  of  penalty,  and  made  to  secure  the  pajr*- 
ment  of  a  smaller  sum.  (A) 

Excepting  money  due  on  a  bill  of  exchange,  or  due  on  a  promissory 
note,  payable  at  a  day  certain,  or  on  demand;  and  except,  perhaps,  the  case 
of  a  promise  in  writing  to  pay  money  on  a  day  certain,(r)  and,  under  par- 
ticular circumstances,  the  case  of  a  debt  detained  from  the  creditor;((/) 
generally  speaking,  a  Court  of  Equity  does  not  allow  interest  on  a  sim- 
ple contract  debt,(e)  as  where  the  money  owing  is  a  book-debt, (/)  or  is 
secured  by  a  promissory  note,  payable  neither  on  a  day  certain,  nor  ex- 
pressly on  demand, (^)  or  is  <<a  balance  of  an  open  and  mutual  ac- 
count,"(A)  or  is  due <<  upon  a  balance  of  accounts.^'(t) 

•When  a  bond  is  made  with  a  penalty,  and  the  condition  j.  <^---  ^ 
is  broken,  in  general  cases  a  Court  of  Equity  will  not  de-  ^  ^ 

cree  damages  beyond  the  pcnalt3%(y)  or,  if  the  condition  is  to  pay  a  sum 
of  money  with  interest,  decree  the  payment,  for  principal  and  interest, 
of  a  sum  greater  than  the  penalty. (Ar)  And,  in  general  cases,  the  Court 
will  not  go  beyond  the  penalty,  although,  in  an  action  at  law,  judgment 
has  been  entered  up  on  the  bond;(/)  or  although  the  obligor  has  by  his 
will  devised  his  land,  in  trust  for,  or  charged  jt  with,  the  payment  of  his 
debts,  (m) 

In  particular  cases,  however,  a  Court  of  Equity  will  decree  the  pay- 
ment of  interest,  or  other  sum  of  money,  beyond  the  penalty  of  a 
bond;(n)  the  Court  affording  this  relief  to  the  obligee,  on  the  ground,  in 
some  instances,  that  the  obligor  has  made  the  Court  the  instrument  of 
delaying  payment  to  the  obligee;  or,  according  to  different  expressions 
of  that  ground,-— that  the  party  « is  by  injunction  prevented  from  re- 


(b)  %  Atk.  440. 

(c)  Parker  T.  HotebinioD,  8  Vai.  188,  ap- 
Mraody  eked  6  Ves.  803 ;  I^owodes  ▼.  Col- 
lent,  17  Vee.  27 ;  Tunstoll  ▼.  Trappes  (Gos- 
lings' ease),  8  Sim.  306.  See  alao  3  Bro. 
C  C  3 

(<0  1  P.  W.  896;  1  Diek.  428;  Crtven 
T.  Tickell,  1  Vee.  jua.  60. 

(e)  2  Yea.  688  ;  2  Ad[.  110 ;  2  Ves.  jan. 
161,  165  ;  Lloy<]  ▼.  Baldwyn,  1  Dick.  139; 
Bedford  ▼.  Coke,  ib^  178,  cited  ib.,  808,  809, 
md  %  Yea.  jon.  166. 

(/)  Groeveiior  v.  Cook,  1  Dlek.  806,  308. 
—3  Cb.  Rep.  64^  66 1  Nels.  136  ;  2  Freem. 
133. 

( jr)  GraarenoT  ▼.  Cook,  or  Coke,  1  Diek. 
806,  deed  2  Yea.  jtin.  168,  and  8  Yea.  134. 
8ee  2  Bro.  C.  C.  3;  3  Yea.  136;  12  Yea. 
129 ;  and  Litfagow  v.  Lyon,  Coop.  29. 

(h)  BorretT.  Goodere,  1  Dick.  428. 

(0  Hyves  ▼.  Coleman,  2  AUc.  489.  See 
Aihton  T.  SmiUi,  14  Yin.  Abr.  468,  cited  16 
East,  225 :  Roddam  v.  Riley,  2  Bro.  C.  C. 
%  4  Bro.  P.  C.  ed.  Torol.  661 ;  and  Bamell 
▼.  Parker,  2  Yea.  865. 

(j)  Davis  ▼.  Cnrtis,  1  Ch.  Caa.  226. 

Ik)  Stewart  v.  Rnmball,  2  Yarn.  509; 
Bromley  ▼.  Goodere,  1  Atk.  75,  80 ;  Groa- 
▼aoor  V.  Cook,  1  Dick.  305 ;  Gibaon  v.  Eger- 
t4Mi,  ib.  408 ;  Kettleby  t.  Kettleby,  2  Dick. 


614,  also  atated  8  Bro.  C.  C.  492,  and  cited 
2  Anstr.  627,  and  2  Yes.  and  B.  288 ;  Tew 
y.  Earl  of  Wintertoa,  3  Bro.  C.  C.  489 ; 
Knight  ▼.  Maclean,  8  Bro.  C.  C.  496,  2 
Dick.  516,  n.;  Lloyd  v.  Hatchett,  2  Anstr. 
525 ;  Mackworth  ▼.  Thomas,  6  Yes.  329, 
dted  3  Sim.  141.  See  Hale  ▼.  Tbomaa,  1 
Yern.  349,  2  Cb.  Caa.  182, 186. 

(/)  Gibson  v.  Egerten,  and  Bamsted  ▼. 
Stiles,  1  Dick.  408;  Tew  v.  Earl  of  Win- 
terton,  8  Bro.  C.  C.  489;  Sbarpe  ▼.  Earl  of 
Scarborovgh,  3  Yea.  667 ;  Clarke  ▼.  Seton, 
6  Yes.4U;  Moore  ▼.  M'Namara,  1  Ball 
and  B.  309. 

(m)  Anon.,  1  Salk,  164,  cited  2  Yea.  and 
B.  281 ;  KeUleby  ▼.  Kettleby,  2  Dick.  514, 
dted  2  Anstr.  627 ;  Tew  ▼.  Earl  of  Winter- 
ton,  3  Bro.  C.  C.  489. 

(n)  Anon.,  1  Salk.  164,  dted  2  Yes.  and 

B.  281 ;  Elliott  ▼.  Davis,  Bunb.  23 ;  Dnvali 
V.  Tcrrey,  Show.  P.  C.  15,  cited  6  Yes.  79, 
416,  416,  3  Russ.  607,  and  3  Sim.  368 ;  At* 
kinson  ▼.  Atkinson,-  1  Ball  and  B.  238 ; 
Grant  v.  Grant,  3  Ruas.  698,  8  Sim.  840 ; 
Jeudwine  v.  Agate,  3  Sim.  129.  See  also  1 
Yern.  360,  6  Yes.  92, 415,  and  1  Rose,  401. 
On  the  question,  whether  the  excess  of  the 
debt,  beyond  the  penalty,  is  a  debt  by  ape- 
cialty  or  by  simple  contract,  see  3  Bro.  C. 

C.  600,  and  3  Russ.  €09. 
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« 
• 

covering  his  debt  at  law:''(o)  <<  that  the  party  was  prevented  from  going 
on  at  lawy  while  the  demand  was  under  the  penalty :"(/?)  <<  that  a  party, 
who  had  been  restrained  from  proceeding  at  law,  while  the  debt  was  un- 
der the  penalty,  had  a  right,  in  a  Court  of  Equity,  to  principal  and  in- 
r  ♦Srs  1  ^^^^^  beyond  the  penalty  of  the  bond:*'(y)  •*•  that  if  a  per- 
"-  ^  son,  indebted  in  a  sum  of  money  by  bond,  files  his  bill  for 

an  injunction,  stating  that  he  is  entitled,  by  reason  of  equitable  circum- 
stances, to  be  relieved  from  the  obligation  which  presses  him  at  law,  and 
there  is  no  neglect  or  default  on  the  part  of  the  defendant*  this  Court 
[Chancery]  has  a  right  to  consider  the  bond-creditor  [debtor]  as  submit- 
ting to  do  equity,  when  he  asks  equity  :"(r)  <<  that  if  a  party  chooses,  by 
improper  proceedings,  to  prevent  a  creditor  from  having  payment  as 
soon  as  the  creditor  ought,  those  proceedings  shall  not  operate  to  the  pre- 
judice of  the  creditor;  but  he  shall  be  considered  as  entitled  to  receive 
what  is  really  the  amount  due  to  him;  and,  notwithstanding  there  is  a 
form  of  penalty  in  the  bond,  that  shall  not  be  the  limitation  of  what  shall 
be  recovered  by  him •'*(*) 

If  a  creditor  has  two  securities  for  the  same  debt,  one  by  bond,  the 
other  by  mortgage,  the  mortgage  being  to  secure  the  payment  of  the 
principal,  together  with  all  interest  that  may  grow  due  thereon;  in  this 
case,  if  the  creditor  resorts  to  the  mortgage  for  payment,  he  is  entitled 
to  be  paid  the  whole  amount  of  principal  and  interest,  although  it  ex- 
ceeds the  penalty  of  the  bond.(/) 

When  a  person  is  a  creditor  by  judgment,  as  by  judgment  obtained  in 
an  action  of  covenant,  or  trespass  on  the  case  upon  promises,  then,  in 

gneral  cases,  and  except  under  particular  circumstances, (u)  a  Court  of 
luity,  when  it  decrees  payment  of  such  debt,  does  not  allow  interest 
on  it.(t;)  In  Deschamps  v.  Vanneck,  interest  was  not  allowed  on  a 
judgment  against  assets  quando  accidertnt.{to)  Berrington  v.  Evans 
was  a  creditors'  suit,  in  which  it  had  been  referred  to  the  Master  to  take 
the  usual  accounts.  An  exception  to  the  Master's  report  was  taken  by 
r  *574  1  ^^^'^  creditors,  on  the  ground  that  the  Master  had  disd- 
'-  ^  lowed  a  *claim  of  interett  on  judgments,  obtained  by  the 

creditors  several  years  back,  and  which  they  had  been  prevented  from 
rendering  available,  by  the  decree  and  subsequent  proceedings  in  this 
suit.  By  Lord  Lyndhurst, — <<  It  does  not  appear  that  any  case  can  be 
found,  in  which  interest  has  been  allowed  on  a  judgment,  merely  be- 
cause the  progress  of  the  cause  has  created  some  delay.  Suppose  there 
are  assets  outstanding,  requiring  considerable  time  to  render  them  avail- 
able; is  there  any  case  in  which  that  alone  has  been  considered  aground 
for  interest  on  a  judgment?  The  question  would  necessarily  arise  in 
every  suit,  more  or  less.''  The  exception  was  accordingly  overruled. (or) 


(o)  1  Ball  and  B.  289.  («)  Etrl  of  Bath  ▼.  Eail  of  Bndfbid,  t 

(p)  6  Voa.  79,  3  Sim.  363.  Vea.  587.-3  T.  and  Jerr.  395.  399.    Sat 

iq)  3  Roaa.  607.    .  Wainwright  ▼.  Healj,  S  Dick«  444. 

(r)  3  Raaa.  609.  (v)  Gibaon  ▼.  Egerton,  and  Bomatsd  ▼. 

(t)  3  Sim.  364.  Stilea,  1  Dick.  408 ;  Stylea  ▼.  Attornej  Go- 

(f)  Clarke  ▼.  Lord  AUngton,  17  Vea.  106 ;  noral,  I  Weal  Caa.  T.  Hardw.  132;  Lowaa 

Kerwin  t.  Blake,  14  Via.  Abr.  460,  2  Eq.  t.  Morgan,  3  Y.  and  Jerr.  394, 895,  899^-2 

Caa.  Abr.  533 ;   Kirwane  t.  Blake,  4  Bro.  Vea.  jon.  718,  719. 

P.  C.  ed.  Toml.  539.    See  alao  Godfrey  ▼.  («)  2  Vea.  jan.  716. 

Walaon,3Aik.617.  (x)  1  Yoooge,  276,  280. 
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When,  however,  a  judgment  is  entered  up  with  a  penalty,  and  19  de» 
feazanced  to  pay  a  certain  sum  and  interest,  the  creditor  is  entitled  to  the 
amount  of  principal  and  interest  up  to  the  extent  of  the  penalty  .(y) 
And  although  the  defeazance  does  not  specify  any  thins  about  interest, 
yet  if  the  security  is  given  for  the  payment  of  a  particular  sum  on  a  cer- 
tain day,  it  appears  that,  in  a  Court  of  EJquity,  that  sum  will  carry  in- 
terest from  the  day  on  which  it  is  to  he  paid.(z) 

As,  generally  speaking,  a  Court  of  Equity  will  not  decree  payment 
beyond  the  penalty  of  a  bond,  so  likewise  in  general  cases  it  will  not  go 
beyond  the  penalty  of  a  recognizance, ^a)  or  judgment(d)  Particular 
circumstances  created  an  exception  to  this  rule  in  Atkinson  v.  Atkinson, 
where  the  Court  allowed  to  a  judgment  creditor  interest  beyond  the  pen- 
ally.(c)  Interest  beyond  the  penalty  was  likewise  allowed  in  Godfrey  v. 
Watson,  (rf) 

When,  by  a  will,  freehold  land  is  devised  in  trust  for,  or  charged  with, 
the  payment  of  debts,  the  creditors  are,  out  of  this  fund,  entitled  to  be 
paid  with  interest  on  debts  which  carry  intere8t,(e)  *but  in  p  ^^».  ^ 
general  cases,  and  except  under  particular  circumstances,(y*)  *-  '^  J 
not,  it  would  seem,  on  debts  by  simple  contract,  which  otfierwise,  or  if 

Cyable  out  of  legal  personal  assets,  do  not  carry  interest.(^)  In  Tait  v. 
>rd  Northwick,  a  simple  contract  creditor  was  held  not  to  be  entitled 
to  interest  on  his  debt,  although  the  will  of  the  debtor  contained  a  devise 
of  real  estate,  upon  trust  to  pay  all  debts,  which  the  testator  should  at  the 
time  of  his  death  owe  to  any  person  <<  by  mortgage,  bond,  or  other  spe* 
eialty,  or  by  simple  contract,  or  otherwise  howsoever,  and  all  interest 
thereof."(A) 

When,  by  a  decree,  it  is  referred  to  the  Master,  to  take  an  account  of 
the  debts  of  a  person  deceased,  testator  or  intestate,  and  to  compute  inte- 
rest on  such  of  the  debts  as  carry  interest;  and,  on  the  cause  coming  on 
to  be  heard  for  farther  directions,  it  is  referred  back  to  the  Master,  to 
compute  sul)sequent  interest  on  the  debts  from  the  foot  of  his  report; 
then,  it  appears,  it  is  the  duty  of  the  Master,  to  compute  subsequent  in- 
terest on  the  debts,  on  which  he  had  before  computed  interest,  from  the 
foot  of  his  report,  but  not  to  compute  interest  on  simple  contract  debts, 
not  carrying  mterest,  although  such  debts  are  liquidated  by  the  former 
report,  which  has  been  confirmed.(t) 

The  rate  of  interest  allowed  by  a  Court  of  Equity  on  debts  seems  to 

(^)  TaiMUdl  V.  Trappcfl  (Lawwn's  case),  Dolben,  or  Dalbin,  v.  Priuiman,  8.  C,  NeU. 

381111.399.  136,  2  Freem.  133;  Lloyd  v.  Williams,  8 

(x)  Tanitall  ▼.  Tnppes  (GosUogB'  case),  Atk.  110,  Barn.  Ch.  Rep.  224 ;  Barwell  t. 

3  Sim.  306.  Parker,  2  Yea.  363 ;  Earl  of  Bath  v.  Earl  of 

(a)  BicUake  ▼.  Lord  Arundel,  1  Clu  Rep.  Bradford,  ib.,  588 ;  Stewart  ▼.  Noble,  1  Vem. 

93 ;  Jevon  ▼.  Bash,  1  Vem.  843.  and  Scriv.  628,  636.     8ee  Car  ▼.  Countess 

m  1  Ball  and  B.  238,  239.  of  Burlington,  1   P.  W.  6th  ed.  228,  and 

(c)  1  Ball  and  B.  238.  229,  n.  (1);    BoUiomly  ▼.  Lord  Fairfax,  1 

(<f)  3  Atk.  617,  apparendy  cited  8  Y.  and  P.  W.  334 ;    and  Shirley  t.  Earl  Ferrers^  1 

Jerv.  895.    See  Lloyd  ▼.  Hatchett,  3  Anstr.  Bro.  C.  C.  41. 

525,  and  Clarke  v.  Lord  Abingdon,  17  Yes.        (A)  4  Yes.  816,  823. 

106.     And  on  allowing  interest  on  a  judg-        (1)  Lloyd  ▼.  Baldwyn,  1  Dick.  139  ;  Bed* 

Bienl^  which  may  be  tacked  to  a  mortgage,  ford  ▼.  Coke,  ib.,  178  ;  Creuze  v.  Hunter,  or 

see,  farther,  3  Y.  and  Jerv.  899.  Lowth,  2   Yes.  jun.   167,  4  Bro.  C.  C.  167, 

(e)  3  Atk.  no.  316.    See  Bickham  ▼.  Cross,  3  Yes.  471, 
m  Lloyd  ▼.  Williams,  2  Atk.  108,  Bam«  cited  2  Yes,  jun.  160;  Neal  v.  Attorney  Qe- 

CL  Rep.  334.-3  Yes.  588.  neral,  Moe.  346 ;  and  Wainwright  ▼.  Healy, 

(f)  DohDan  ▼.  Pritman,  3  Ch.  Rep.  64;    3Dick.  444. 
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be  four  per  cent.,(y)  unless  a  different  rate  is  expressly  contracted  for, 
or  the  security  carries  at  law  five  per  cent,  when  this  different  rate  of 
interest  appears  to  be  allowed  by  the  Court.  (A;) 

r  *ST6  1  *^^  Lady  Montgooiery  v.  Bridge,  a  widow  entered  into 
I-  -'an  engagement  to  pay  the  whole  of  her  deceased  husband's 

debts,  and  executed  a  minute,  and  afferwards  a  formal  instrument,  to 
that  effect.  And  it  was  decided,  that  the  engagement  extended  to  the 
payment  of  interest  on  such  debts,  as  ex  contractu  or  ex  lege  bore  in- 
terest, and  that  therefore  the  creditors  were  entitled  to  interest,  as  well 
on  bills  of  exchange  as  on  debts  secured  by  bond.(/) 


[    *577    ]  *CHAPTER  XL. 

OF  DEBTS  PAYABLE  OUT  OF  A  SEPARATE  ESTATE,  THE  ASSETS  OF  A  HAB- 

BIED  WOMAN. 

A  POWEB  of  disposition  is  naturally  incident  to  property;  and,  gene- 
rally speaking,  therefore,  and  in  particular  except  so  far  as  that  power 
may  be  limited  by  a  clause  against  anticipation  contained  in  a  settle- 
inent,(a)  a  married  woman  is,  by  virtue  of  the  same  power,  at  full  liberty 
to  dispose  of  her  separate  estate,  and  an  express  authority  to  make  this 
disposition  is  unnecessary. (&)  And  where  there  is  not  such  express 
authority,  a  wife  may,  it  is  clear,  alien  her  separate  estate,  in  whatever 
leeal  manner  she  pleases. (c; 

When  real  estate  is  settled  to  the  separate  use  of  a  married  woman, 
she  is  entitled  without  the  concurrence  of  her  trustees, (cf)  unless  this 
concurrence  is  required  by  the  settlement,(e)  in  common  cases  to  sell,(/} 
or  mortgage,  (^)  this  separate  estate,  or  convey  it  for  the  purpose  of 
r  •'>7s  1  securing  the  repayment  of  future  ^advances  of  money^(A} 
L  J  or  charge  it  with  the  payment  of  an  annuity.(i) 

(y)  Biekhftm  ▼.  Cross,  above;  Grosvenor  Yes.  Jan.  48,  49;  10  Yes.  581;  1   Madd. 

T.  Cook,  1  Dick.  805, 800 ;  Parker  ▼.  Hutch-  361 ;  3  Madd.  380 ;  5  Madd.  418 ;  1  Sim. 

insoD,  3  Yes.  138.  dc  St.  432. 

{k)  Bickham  ▼.  Gross,  above ;  Upton  ▼.         (e)  Hnlme  ▼•  Tenant,  1  Bro.  C.  C.  16, 3 

Lord  Ferrers,  5  Yes.  801,  803 ;  Lowndes  y.  Dick.  560 ;  Bumaby  y.  Griffin,  3  Yes.  266. 
Coliens,  17  Yes.  27.  (cT)  Penne  ▼.  Peacock,  Cas.  T.  Talb.  41 ; 

(/)  2  Dow  and  Clark,  297.  Grigby  ▼.  Cox,  1  Yes.  517 ;  Pjbns  ▼.  8mitb, 

(a)  That,  when  desired,  it  is  legal  on  set-  1  Yes.  jan.  189,  3  Bro.  C.  C.  340 ;  Essex  t. 

tling    a    separate  estate,  real   or    personal,  Atkins,  14  Yes.  542, 547. 
to  prevent  any  disposition  of  it  by  way  of        (e)  1  Yes.  518 ;  1  Bro.  C.  C.  17 ;  1  Yea. 

anticipation,  see  3  Atk.  542, 3  Bro.  C.  C.  347,  jun.  1 93,  1 94 ;  14  Yes.  547. 
4  Bro.  C.  C.  486,  9  Yes.  494,  524,  11  Yes.         (/)  Grigby  ▼.  Cox,  1   Ves.  517,  cited  1 

221,  and  18  Yes.  434.    A  clause  against  an-  Bro.  C.  C.  20;  Parkes  ▼.  White,   11  Yes. 

ticipation  is  found  in  Jackson  ▼.  Hobhouse,  209 ;  Witts  y.  Dawkins,  12  Yea.  501 ;  Adoa 

2  Mer.  483 ;  Ritchie  y.  Broadbent,  2  Jac.  &l  y.  White,  1   Sim.  &  St.  429 ;  DaYidaon  y. 

W.  456 ;  and  Barton  v.  Briscoe,  Jacob,  603.  Gardner,  Sugd.  Yend.  &  P.  6lh  ed.  574, 575. 
In  the  following  cases,  the  terms  of  the  par-        ( o-)  Penne  y.  Peacock,  and  Pybos  v.  Smith* 

ticular  settlements  were  held  not  to  be  pre-  aboYC. 

tentive  of  anticipation ;  Pybus  y.  Smith,  3        (A)  Pybns  y.  Smith,  1  Yes.  jan.  189. 
Bro.  C.  C.  340,  1  Yes.  jun.  189 ;  Wagstaff        (t)  Jones  y.  Harris,  9  Yes.  486  ;  Essex  ▼. 


Y.  Smith,  9  Yes.  520  ;  Acton  v.   White,  1  Atkins,  14  Yes.  542,  547 ;  Power  y.  Bailey, 

Sim.  dt  St  429;  Glyn  y.  Baster,  1  Y.  dc  1  Bail  &  B.  49 ;  Glyn  y.  Baster,   1  Y.  dfe 

JerY.  329.  JerY.  329.    See  Mores  y.  Huish,  5  Yea.  692. 
(Jb)  2  Yes.  191 ;  Amb.  ed.  Blunt,  841;  1 
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So  when  personal  estate  is  settled  to  the  separate  use  of  a  married 
womaoi  she  is  entitled  without  the  concurrence  of  her  tru8tee8,(y)  unless 
their  concurrence  is  required  by  the  settlement, (Ar)  in  common  cases  to 
8eU,(/)  or  mortgage(in)  this  separate  estate,  or  convey  it  for  the  purpose 
of  securing  the  repayment  of  future  advances  of  money ,(n)  or  to  charge 
it  with  the  payment  of  an  annuity.(o) 

A  married  woman  may,  moreover,  affect  her  separate  estate,  by  means 
of  her  bond,(;9)  bill  of  exchange,(7)  or  promissory  note.(r)  And 
where  she  has  both  an  interest  and  power,  as  where  real  or  personal 
estate  is  vested  in  trustees,  in  trust  for  her  appointees,  to  be  named  by 
deed  or  instrument  in  writing,  and,  in  default  of  appointment,  in  trust 
for  her  separate  use  for  life,  an  instrument  executed  by  her,  as  a  bond  or 
promissory  note,  may  affect  her  interest  or  estate  in  the  property,  al- 
though it  may  not  be  valid  as  an  appointment  under  the  power.(9)  It 
appears  to  be  clear,  that  an  appointment  under  a  power  to  appoint  a 
separate  estate  must,  like  an  appointment  of  property  which  ^  ^R^Q  1 
is  not  *a  separate  estate,  pursue  the  terms  of  the  power,  and  '-  '^ 

will  not  be  valid  unless  such  terms  are  complied  with.(/) 

It  must  be  stated  to  be  doubtful,  whether  a  separate  estate  of  a  married 
woman  is  liable  to  the  payment  of  debts,  verbally  only,  and  not  in  writ- 
ing, contracted  by  her.(u) 

When  a  married  woman's  separate  property  consists  of  either  real  or 
personal  estate,  she  may  dispose  of  or  affect  it  by  her  agreement  in  writ- 
ing, such  her  intention  being  expressed  in  the  agreement (v)  But  it  has 
been  repeatedly  decided,  that  a  moral  obligation,  in  other  words,  a  mar- 
ried woman's  general  engagement,  or  implied  ajjrum;?^*/,  is  not  sufficient 
to  sustain  a  claim  against  her  separate  estate.{w)  To  this  effect,  it  has 
been  determined  in  several  cases,  that  if,  when  a  married  woman  has  a 
Beparate  estate,  she  grants  an  annuity  out  of  it,  the  consideration  money 
paid  for  the  annuity  is  not  recoverable  back  out  of  her  separate  property, 

(i)  GrigbjT.  Coz,l  ye8.617,MdE«ex  (•)  Slandferd  t.  Manhall,   2  Atk.  68; 

▼.  AUdnt,  abo^e.  BuUpin  ▼.  Clarke,  17  Yea.  865,  as  to  Uie  real 

(At)   1  Yes.  518  ;  1  Bro.   C.  0.  17 ;  14  esUte  in  this  case  seUled.    See  also  Allen  ▼. 

Ye«.  547.  Papworth,  1  Yes.  163,  Belt's  Supplem.  2nd 

(/)  Stnrgis  ▼.  Corp,  13  Yes.  100;  where  ed.  91,  96  ;   EHis  ▼.  Atkinson,  3  Rro.  C.  C. 

the  separate  property  was  an  estate  in  remain-  346,  n^  565  ;  Clarke  ▼.  Pistor,  3  Bro.  C.  C. 

der,  expectant  on  a  limitation  in  trust  for  an-  346,  n.;  and  Chesslyn  ▼.  Smith,  8  Yes.  188, 

other  fmrty  for  life.    Browne  ▼.  Like,  14  Yes.  (t)  Gold  ▼.  Rutland,  1  Eq.  Cas.  Abr.  346, 

302;  HeadenY.  Rosher,  M*Clel.  &  T.  89.  Ca.  18  ;  Earl  of  Dorset  ▼.  Powle,  2  Cb.  Rep. 

See  also  Machorro,  or  Macbellan,  ▼.  Stone-  411;   Reid  ▼.  Shergold,  10  Yes.  370. — 1 

boose,  cited  I  Bro.  C.C.  18,  19,  and  2  Dick.  Yes.  jun.  193,  194 ;  9  Yes.  497;  1   Madd. 

661 ;  and  WbisUer  ▼.  Newman,  4  Yes.  129.  261. 

(m)  Penne  ▼.  Peacock,  Cas.  T.  Talb.  41.  (u)  Clerk  ▼.  Miller,  2  Atk.  379;  Clinton 

(ft)  Pybns  ▼.  Smitb,  above.  ▼.  Willes,  Sugd.  Pow.  3rd  ed.  115,  n.    See 

(•}  Wagstaff?.  Smith,  9  Yes.  520 ;  Essex  also  1  Bro.  C.  C.  20,  and  3  Madd.  88,  93. 

▼.  Atkins,  14  Yes.  542,  547 ;   Aguilar  y.  (v)  Master  ▼.  Fuller,  4  Bro.  C.  C.  19,  1 

Aguilar,  5  Madd.  414 ;  Glyn  v.  Baster,  1  T.  Yes.  jun.  513.    See  also  2  Dick.  562,  and  1 

&  JerY.  329.  Bro.  C.  C.  20. 

(p)  Norton  ▼.  TurWll,  2  P.  W.   144;  (w)  Duke  of  Bolton  ▼.Williams,  2  Yefc 

Bolme  Y.  Tenant,  1  Bro.  C.  C.  16,  2  Dick.  jun.  138,  4  Bro.  C.  C.  297,  cited  9  Yes.  498, 

560,  cited  8  Yes.  175.  9  Yes.  492,  493, 497;  and  1  Ball  dt  B.  52 ;  Jones  ▼.  Harris,  9  Yes. 

Heatley  v.  Thomas,  15  Yes.  596.  486;    Angell  ▼.  Hadden,   16   Yes.  202,  2 

(9)  Stuart  ▼.  Lord  Kirkwall,  3  Madd.  387  Mer.  164,  169  ;  Aguilar  y.  Aguilar,  5  Madd. 

(r)  BuUpin  y.  Clarke,  17  Yes.  365,  as  to  414.     See  also  Francis  ▼.  Wigzell,  1  Madd. 

die  personM I  pfitate  in  this  case  settled.  258,  Groatley  y.  Noble,  8  Madd.  79,  and 
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if  the  grant  becomes  void  through  the  negligence  of  the  grantee  to  per- 
fect the  grant  accorcling  to  the  provisions  in  the  Annuity  Act.  (a?)  The 
following  observations  of  Sir  John  Leach  occur  in  Greatley  v.  Noble, — 
«  In  this  view  of  the  case,  it  is  not  necessary  to  determine  the  general 
point,  as  to  the  liability  of  a  feme  covert's  separate  estate  to  answer 
r  *580  1  8®"^^^'  demands  upon  *her.  At  law  there  can  be  no  aepa- 
*•  -*  rate  en](oyment  of  property  by  a  feme  covert;  in  equity 

there  may;  and,  as  incident  to  the  power  of  enjoyment,  she  has  a  power 
of  charging  her  separate  property.  Where  a  wife,  as  in  Hulme  v. 
Tenant,  and  other  cases,  joins  with  her  husband  in  a  security,  it  is  implied 
to  be  an  execution  of  her  power  to  charge  her  separate  property.  If  it 
were  necessary  now  to  decide  the  point,  I  think  it  would  be  difficult  to 
find  either  principle  or  authority  for  reaching  the  separate  estate  of  a 
feme  covert,  as  if  she  were  a  feme  sole,  without  any  charge  on  her  part, 
either  express  or  to  be  implied. '*(y)  And  in  Stuart  v.  Lord  Kirkwall, 
the  same  learned  judge  repeated, — "  I  had  occasion  to  consider  this 
doctrine  fully  in  the  case  of  Greatley  v.  Noble.  I  then  was,  and  now 
am  of  opinion,  that  a  feme  covert  being  incapable  of  contract,  this  Court 
[Chancery]  cannot  subject  her  separate  property  to  general  demand8."(jr) 
And  in  a  later  case,  Sir  John  Leach,  after  observing  that  the  cases  had 
fully  established,  that  there  could  be  no  lien  on  a  married  woman's  sepa* 
rate  estate  for  the  consideration  of  an  annuity  granted  out  of  it,  proceed- 
ed,—"And  the  reason  was  plain;  a  feme  covert  could  not,  by  the 
equitable  possession  of  separate  property,  acquire  a  power  of  contract; 
she  had  a  power  of  disposition,  as  incident  to  property,  and  her  actual 
disposition  or  appointment  of  the  property  would  bind  her.  This  Court 
[Chancery]  would  apply  her  separate  property  in  payment  of  an  annuity 
which  she  had  charged  upon  it,  but  it  could  not  apply  her  separate  pro- 
perty in  repayment  of  the  consideration  of  that  annuity,  which  she  had 
not  charged  upon  it  Being  incapable  of  contract  or  general  engagement, 
this  Court  could  not  fasten  on  her  separate  property  those  equities,  which 
arise  out  of  contract  and  general  engagement. "(a) 

Besides  the  modes  of  disposition  before  mentioned,  a  married  woman 
may  also  in  the  life-time  of  her  husband,  and  independently  of  his  con- 
sent, dispose  of  her  separate  personal  estate  by  her  will.(A)  In  a  case 
r  *5Sl  1  ^'^e'*^  *  married  woman  had  a  power  to  ^dispose  by  will  of 
a  sum  of  money,  which,  for  want  of  appointment,  was 
limited  to  her  executors  or  administrators;  and  she  made  a  will,  and 

Stuart  V.  Lord  Kirkwall,  ib.  387.    It  may  be  (x)  Duke  of  Bolton  ▼.  "WiHiame,  Jonea 

noticed,  that  iu  Lord  Thurlow'e  obsenrationa  ▼.  Harris,  Angell  ▼.  Hadden,  end  Aguilar  f. 

in  Hulme  v.  Tenant,  I  Bro.  C.  C,  16,  hie  Aguilar,  above. 

Lordship  seems  to  include  a  bond  in  the  term  (y)  3  Madd.  04. 

•*  general  engagement,'*  since  that  case  arose  (x)  3  Madd.  388. 

on  a  bond  of  the  wife.    See  also  observations  (a)  5  Madd.  418. 

of  counsel,  8  Madd.  92,  93,  on  Uiis  expres-  (b)  Norton   ▼.  Tunrill,  2  P.   W.  144; 

iion  of  Lord  Thurlow.    But,  that  a  bond,  or  Anon,  cited  2  Vee.  19S;  Fettiplace  ▼.  Got- 

promissory  note,  or  bill  of  exchange,  is  not  a  ges,  1  Ves.  jun.  46,  3  Bro.  C.  C.  8 ;  Hales 

general  engagement  in  the  modern  meaning  ▼.  Margerum,  3   Ves.  299 ;  Rich  ▼.  Cockell, 

of  the  phrase  general  engagement,  see  Heat-  9  Yes.  369,  375,  379.     See  also  3  AUl.  160, 

ley    ▼.  Thomas,   15  Ves,  596,  Bullpin  ▼.  2  Ves.  191,  and  4  Taunt  297;  and  Rex  v. 

Clarke,   17  Ves.  865,  and  Stuart  ▼.  Lord  Bettesworth,  2Stra.  1118. 
Kirkwall,  8  Madd.  387. 
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named  an  executor,  but  made  no  particular  appointment  of  the  money; 
saeh  money  was  held  not  to  devolve  to  her  husband,  who  survived  her, 
but  to  belong  to  her  executor,  and  to  be  part  of  her  assets.(c) 

Out  of  a  separate  estate,  which  are  the  assets  of  a  married  woman  de- 
ceased, a  Court  of  Equity  pays  her  debts  by  bond  and  by  simple  contract 
pari  pcESSUf  or  equally;  <<  the  bond,  considered  merely  as  a  bond,  being 
void."(£/)  But  out  of  the  same  estate,  a  Court  of  Equity  has,  it  seems, 
given  her  executor  a  preference  before  her  other  creditors,  by  permitting 
him  to  retain  his  own  debt.(e) 

Grenerally  speaking,  a  husband  is  under  a  *^  strict  legal  necessity"  of 
burying  his  wife.(/)  And  probably,  in  general  cases,  this  duty  falls  on 
him,  notwithstanding  the  wife  is  possessed  of  an  estate  to  her  separate 
use;(^)  although,  in  particular  instances,  he  may  have  the  right  to  throw 
her  funeral  expenses  on  that  estate.(A)  In  Gregory  v.  Lockyer,  the 
separate  estate  of  a  feme  covert  was  by  the  decree  directed  to  be  applied 
in  payment  of  her  debts  and  funeral  expenses.  The  husband,  having 
actually  paid  them,  claimed  before  the  Master  to  have  the  money  repaid 
by  her  executor.  And  Sir  John  Leach  made  the  order,  considering 
himself  as  bound  by  the  decree;  but  expressed  a  doubt  whether,  gene- 
rally, the  husband  has  a  right  to  throw  the  wife's  funeral  expenses  upon 
her  separate  estate.(t) 

•In  Norton  v.  Turvill,  where  the  bond  and  other  creditors  p  ftKQo  i 
of  a  married  woman  were  decreed  to  be  paid  out  of  her  ^  -* 

separate  estate,  the  Court,  with  reference,  to  the  order,  in  which  her 
assets  should  be  taken,  held,  that  to  the  purpose  of  paying  the  debts, 
''such  part  of  the  separate  estate,  as  is  undisposed  of  by  the  will,  ought 
to  be  first  applied;  in  the  next  place,  if  that  be  not  sufficient,  the  credi- 
tors are  to  be  paid  out  of  any  money  legacies  given  by  the  feme  covert; 
and  lastly,  supposing  there  is  still  a  deficiency,  all  the  specific  legatees 
ought  to  contribute  in  proportion,  "(y) 

(e)  ChuTchiU  ▼.  Dibben,  3  Kenyon,  part  (/)  Jenkins  ▼.  Tucker,  1  H.  Bl.  90.— 

S,  p.  68, 86,  Sogd.  Pow.  3rd  ed.  284,  n.  9  Mod.  32. 

(d)  Anon^  Mos.  328 ;  Anon.,  18  Ye*.  (^ )  Bertie  ▼.  Lord  Chesterfield,  9  Mod. 
268.  81. 

(e)  Anon.,  Moe.  328.  That  generally  (h)  Anon.,  Moe.  328 ;  Poole  ▼.  Hanring- 
qwaking,  however,  an  executor  is  not  allow-  ton,  Totb.  tit.  Feme  Covert,  ed.  1820,  p.  97. 
ed  to  retain,  out  of  equitable  assets,  his  own  (i)  6  Madd.  90. 

debt,  see  the  authorities  referred  to  at  p.  271        {j)  2  P.  W.  144. 
of  the  present  Treatise.- 
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Burnet  y.  Holden 
y.  Dixe 


Burnett  y.  Kinnaston 
y.  Lynch 


Burt  y.  Thomas 
Burting  y.  Stonard 
Burton  y.  Hodsoll 

y.  Horton 

y.  Knowlton 

y.  Pierpoint 


Burwell  y.  Cofrant 
y.  Harwell 


Bush  y.  Dal  way 
Bpsbby  y.  Dixon 
Butler  y.  Butler 
y.  Wallis 


Buttery  y.  Robinsoa 


322 

486 

204 

481 

43,45 

161, 162,  354 

144,320 

414 

176,177 

153, 155, 156 

863 

264 

186 


390 


NAMES  OT  CASES. 


BaU'B,  Dr.,  Gaso 
Batt*8  Case 
Byas  V.  Byas 
Byrchall  t.  Bradford 

Cage  y.  Acton 

▼.  RuBael 

Caillaud  ▼.  Estwick 
Caldecott  v.  Caldeoott 
Calmady  v.  Calmady 
Calton  V.  Bragg 
Cambeirs  Case 
Camden  v.  Turner 
CameroD  v.  Smith 
Campbell's  Case 
Campbell  v.  Earl  of  Radn(»r 
Campioa  t.  Cotton 
Canning  v.  Hicks 
Cannon,  Heir  o^  ▼.  Pack 
Capers  Case 
Capell  V.  Gostow 
Car  V.  Countess  of  Burlington 

V.  Ellison 

Carew  v.  Johnston 

Carey  v.  Goodinge,  or  Goodwyn 

Carpenter  v.  Tucker 

Carr  v.  Eastabiooke 

V.  Ellison 

V.  Lord  Errd 

V.  Taylor 

Cart  V.  Rees 
Carter's  Case 
Carter,  Ex  parte 
Carter  v.  Bamadiston 

V.  Bletaoe 

V.  Carter 

V.  Love 
Carteret,  Lord,  v.  Paschal 
Carver  v.  James 
v.  Pierce 


100 

141 

64 

639 

283 
106 
175 
519 
159, 161, 164 

562,566 
999, 401,  413 
548 
661 
548 
547 
162 

184, 193 
392 
332 
522 

889,575 
67,65 
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150 

52 

463 

211,  212 

198 

180,  181 

180 

173 

395 

38, 104, 129,  367 

127 

116, 117, 129 

495 

176, 177,  292 

437 

182 

78,  81, 83,  92 

162 

280 

179 

8 


Carvill  v.  Carvill 
Cary  v.  Appleton 

V.  StaflTord 

V.  Taylor 

Casberb  v.  Attorney  Creneral 

• V.  Ward  &  Att  Gen.  20,  25 

Casborne  v.  Scarfe  14S,  184,  429 

Gasbume  v.  Inglis  432 

— — —  V.  Scarfe  ib. 

Cason  V.  Round  406,  420 

Castilion  v.  Executor  of  Smith  312 

Castleton,  Lord,  v.  Lord  Fanshaw        122, 

884,  885, 451, 452 
Cator  V.  Charlton  395 

V.  Cooley  407 

Cave  V.  Cave  182, 183 

Cawer  v.  James  437 

Caweth  v.  Philips  150 

Cecil  V.  Butcher  2 

Chalie  v.  The  Duke  of  York  665 

Challis  V.  Casborn  821, 890, 891, 392 

Chamberlain  v.  Chamberkiin  149 

Chambers  ?.  Harvest  271, 273, 823 


Chambers  ▼.  Leversedge  606 

v.Minchin    496, 639, 540, 54&, 

650 


Champemon  ▼.  Champernoa 
Champion,  Ez  purte 
Champneys  v.  Brown 
Cbancey's  Case 
Chancy  v.  Wootfcon 
Chandos,  Duke  of,  v.  Talbot 
Chaplin  v.  Chaplin 
V.  Leroux 


Chapman  v.  Bond 

V.  Dalton 

V.  Derby 

V.  Hart 

V.  Turner 


Charles  v.  Andrews 
Charlton  v.  Low 


IM 

619,620 

567 

462,464 

462 

120 

876,  379,  381 

69,105 

140 

144 

602 

865 

264,266 

334 

5,149,263,264,396, 

417, 496,  500 

115 

122,384 

133 


Chatteris  v.  Young 

Chaworth  v.  Beech 

Cheese  man  v.  Partridge 

Cheetham  v.  Ward 

Chelsea  Water  Work's  Company  ▼. 

Cowper 
Chesslyn  v.  Smith 
Chester  v.  Chester 
V.  Painter 


150 


Cheverley  v.  Stone 
Child ^v.  Gibson 

V.  Stephens 

Childs  V.  Monins 
Chirton's  Case 
Chilty  V.  Parker 
Cheat  V.  Yeats 

Cholmondeley,  Marquis,  ▼.  Lord  Clin- 
ton 421 
Chomley  v.  Chomley  168 
Christophers  v.  Sparke  167 
Churcfaer  and  Stringer*8  Case               569 


551 

578 

^9 

^.128 

3 

516 

326 

507 

32 

202 

882, 


Churchill  v.  Dibben 
— — ^—  V.  Grove 

V.  Hobson 

V.  Hopeon 

V.  Small 


561 
402 
525,641 
640,541 
161, 162 
432 
202 
589 
421 
161 
161 
440 
280 
128 
66,59,68,461,464 
897,  399, 417, 480 
V.  Lord  Abingdon  673,  574 

v.EarlofOrmond,    294,295,296 

206,800 
V.  Periam  260 

V.  Pistor  678 

V.  Samson  149 

V.  SetoQ  672 


Churchman  v.  Ireland 
City  of  London  v.  Crarway 
Clare  v.  Almuty 

V.  Earl  of  Bedford 

Clarges'  Sir  T.,  Case 

Clarges  v.  Duchess  of  Albemarle 

Clark  V.  Hougham 

V.  Peryam 

V.  Ross 

V.  Sewell 


Clarke  v.  Abbot 
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Ckrke  t.  Smith 
Claxton  V.  Clazton 
Clay  T.  WilltB 
ClaydoD  v.  Spennr 
Cleaver  v.  Sparling 
Cleland  v.  Cleland 
Clement  v.  Ganhome 
Clere^B  Case 


6e»105 
109 
823 
2d5 
106 
180 
2 
421 


Clergymen^s  Sons,  The  Corporation 


of,  V.  Swainson 
aerk  V.  Miller 

V.  Rutland 

—  V.  Smith 
Clerke  ▼.  Knight 
Clerkson  v.  Bowyer 
Cieverley  v.  Brett 
Cleydon  v.  Spensar 
Cli&rd  V.  Brooke 

—  V.  Lewis 
Clifton  V.  Burt 
Clinton  v.  Hooper 

V.  Willea 

Cl6bberie*s  Case 
Cloberry  v.  Lampen 
Clowdsley  v.  Pemam 
Cock  V.  CroBB 
Cockes  V.  Sherman, 

Cockrane  v.  Chamheis 
Cockroft  V.  Black 
Coghile  V.  Fairlove 
Co^hill  V.  Freelove 
V.  Fructon 


547,648 

579 

172 

69,106 

176, 179 

184 

548 

265 

422 

59, 60, 62 

841 

864 

579 

125,126 

125 

57 

266 

400,  407,  412,  414, 

415,420 

175 

264,268 

315 

ib. 

ib. 

20 


Conyngham  y.Conyngbam 
Cook  V.  Duekenfield 

—  V.  Guavaa 

—  V.  Harris 

V.  Martyn 

V.  Parsons 

Cooke  V.  Colcraft 
Cooks  V.  Douze 
Coombe,  ea:  parte 

(in  re  Beavan) 


Coombcs  V.  Gibson 
Cooper  V.  Cooper 

V.  Day 

■  ■  V.  Martyn 
V.  Thornton 


Coke's,  Sir  E.,  Case 

Colchester  v.  Lord  Stamford  124, 888,  844 


Cole  V.  Moore 

V.  Turner 

V.  Wade 

Coleman  v.  Coleman 
V.  Wince,  or  Winch 

Colledge  ▼.  Horn 

Collet  V.  De  Gols 

y.  Munden 

V.  Mickleston 

Collier  v.  Squire 

Collins  V.  Archer 
V.  Blantem 
V.  Metcalfe 
V.  Tbroughgood 

— —  ▼,  Wakeman 

Collyer  v.  Willock 

Colnian  v.  Sarrel 

Colpoys  V.  Colpoys 

Colston  V.  Carr 

Coltman  v.  Marsh 

Comber's  case 

Combes*  case 

Comer  v.  Walkley 

Coming,  ex  parte 

Coningbam  v.  Mellish 

Connor  ▼.  Martin 

Constantino  ▼.  ConstantiDe 


Cope  v.  Cope 

V.  Lewin 

Copis  V.  MiddletOQ 

Coppin  V.  Coppin 

G>rbet'8  case 

Corbet  v.  Kynaston 

Corbett  v.  Palmer 

Cormel  v.  Lisset 

Cornish  v.  Mew 

Corporation  of  Clergymen's  Sons  v. 


39 

205 

40 

814 

884,548 

89 

149 

507 

6,  8, 10 

6,10 

67, 66, 66 

406 

115 

884,548 

497 

857,358,860 

144 

5 

843 

287 

876,880 

126 

806,  809,  814 

867 


Swainson 
Corrie,  ea:  parte 
Corsellis  v.  Corsellis 
Corus  y.  Farmer 
Cotterell  y.  Chamberlain 
Cotton  y.  lies 
y.  White 


547,548 
12 

148,184 
466 
881 
194 


173 

133 

70,209 

122,123 

149,  891, 

892,893,894 

440 

414 

895 

60 

148 

404 

279 

125 

312 

202 

489 

282 

7 

607 

489 

473 

84 

48 

10 

40»205 

176 

.      886 


138 

468 
507 
270 


Couch  y.  Stratton 
Coolston  y.  Carr 

Coulter's  case,  or  Coulter  y.  Ireland 
Coyentry,  Countess  of,  y.  Earl  of  Coy- 
entry  371 
Coyentry,  Lady,  v.  Lord  Coyentry  870 
Cowell  V.  Watts  531 
Cowper's,  Countess^  case  165 
Cowper  y.  Scott  129 
Cox,  Case  of  the  Creditors  of  Sir  C.      149 

817, 820,  327,  838 

282 


Cox's,  Lady,  case 
Cox  y,  Batenum 

V.  Brown 

y.  Godsalye 

y.  Joseph 

V.  King 

Coxe  y.  Basset 
Coysgame  y.  Jones 
Crackelt  y.  Bethune 
Craddock  y.  Manh 
Crane  y.  Drake 
Creamer's  Case 
Craven  v.  Tickell 
Cray  y.  Rooke 


12,384,538 

478,482 

190 

276 

295 

58, 110,  374 

294 

515 

456 

487,489 

460,461 

663,671 

278,280 

98 


Creckmere  y.  Patterson 
Creditors  of  Sir.  C.  Cox,  Case  of  149,  817, 

820,  827,  888 
Creed  y.  Colyille  158 
Creoze  y.  Hunter  188,  575 
y.  Lowth                        138,  675 


S92 
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Crickfflere  v.  Pttenmi 
Crips  V.  Gryail 
Crisp  V.  Spransfer 
Crockat  v.  Crockat 
Crockford  v.  Winter 


96 
425 
522 
122 

566 


Croft,  Lady,  EzecutoiB  o  tT-I^ndsqr  501 


Croft  V.  Pyke 
Crofts  V.  Taylor 
Crompton  v.  Sale 
Ciomwers,  Lord,  Case, 
Cromwell's,  Lady,  Case, 
Cromwell  v.  Griffith 
Crooksbanks  v.  Turner 
Crosse  ▼.  Smith 
Crosseing  v.  Honor 
Crowder  v.  Clowes 
Cruse  V.  Barley 
Cubbidge  v.  Boatwright 
Culpeper's  Case 


267 

316 

464 

96 

168,172 

880 

558 

497, 520, 624 

4,373 

80, 90, 115 

89,203 

477,492 

401 


Culpepper  v.  Aston,  or  Austin    89, 49, 70 


Cunningham  v.  Mellish 

r-^v.  Moody 

Curre  v.  Bowyer 
Currer  v.  Walkley 
Currie  v.  Pye 
Curson's  Case 
Curson  v.  Karvile 
Cartels  v.  Wolverston 
Curties  v.  Fitzpatrick 
Curtis  V.  Hunt 
V.  Hutton 

V.  Vernon 

Cuthbert  v.  Peacock 
Cutler  V.  Coxeter 
Cutterback  v.  Smith 

Dagley  v.  Crump 

■  V.  Tolferry 
Dalbin  v.  Prittiman 
Dalston  v.  Reeve 
Dando  v.  Dando 
Danne  v.  Annas 
Darcyv.  Hall 
Darston  v.  Earl  of  Orfbrd 
Darwell  v.  Darwell 
Davenport  v.  Robinson 
Davers  v.  Folkes 
Davidson  v.  Gardner 
Davies  v.  Austen 

■  v.  Davies 
V.  Monkhouse 

■  V.  Powell 
— — -  V.  Ridge 
V.  Topp  366,  377, 379, 


V.  Warner 
V.  Wattier 
V.  Wescomb 


Davila  v.  Davila 
Davis  V.  Curtis 

V.  Dee 

■■    V.  Dendy 
V*  Eyton 


40,205 

156,212 

300 

48 

348,350 

32 

173 

102 

53 

313,648,551 

353 

271 

460, 461, 464 

42 

321 


548 
497 
575 
136 
555 
74,75 
407 
288 
500 
161 

203,209 
577 
497 

117, 129 

288,290 
198 
536 

380,381, 
382 
508 
519 
55 
466 
572 
67 
390 
192 


Davis  y.  Gardiner 

V.  Gibbs 

V.  Reyner 

■  V.  Spurling 
V.  Wright 


Davison  v.  Goddard 
Dawley  v.  Ballfrey 
Dawson  v.  Killet 
V.  Parrot 


Day  V.  Arundel 
—  V.  Cawdrey 

V.  Garely 

— —  V.  Padrone 

V.  Pargrave 

Deacon  v.  Smith 

Dean  v.  Crane 

Dean  and  Chapter  of  Bristol  v.  Guyse  311, 

312,313 
Dean  dc  Chapter  of  Windsor  v.  Gover, 
or  Gower  137 

V.  Hyde  31 1 

De  Bemales  v.  Fuller  566 

V.Wood  568 


95 
430 

606, 609, 510 
528 

606,  609, 510 
460 
497 
128 
512 
401 
504 
ih. 
179 
179 
3 
441 


Deeka  v.  Strutt      506, 609, 510,  511, 512 
Deene  v.  Test  386,  387 

Deerhurst,  Lord,  v.  Duke  of  St  Albans  107 
Deg  V.  Deg  317, 319,  327, 338, 339 

De  Havilland  v.  Bowerbank  566 

Demainbray,  or  Demandray,  v.  Metcalf 

389,394 
Dennie's  Case  172 
Denne  v.  Judge  78 
Dennis  v.  Nourse  52 
Dennye's  Case  152 
Denton's  Case  224 
Deschamps  v.  Vanneck  573 
De  Tastet  v.  Andrade  301 
Detellen  v.  Gale  380 
Detbicke  v.  Caravan  320 
Devese  v.  Pontet  468 
Devoushire,  Counteas  oi,  v.  CoDyer  316 
Duke  of,  V.  Atkins,  151, 162| 

381 

Duke  of,  V.  Kinton,  or 
Atkins  152 

Dewdney,  Ex  parte  51,  451 

Dickenson  v.  Dickenson  118 

Digby  v.  Legard  89,  204 

Digby,  Earl,  Ex  parte  357, 864,  372 

Dighton  V.  Greenvil  899, 401,  414 

Dike  V.  Ricke,  or  Ricki  49, 70 


Dillon  V.  Jones 
Dines  v.  Scott 
Dixon  V.  Dawson 
Dod  V.  Dickenson 
Dodson  V.  Hay 
Doe  V.  Bevan 
— —  V.  Brown 

V.  Guy 

V.  Hawke 

—  V.  Hogg 

V.  Hutton 

— — V.  Keen 


279 


43,201,209 

197 

125^126^212 

8 

7 

511 

9 

8 

156 

155 
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Doe  V.  Kni^bt 

—  V.  Ludlam 

—  V.  Lyford 

—  V.  Parratt 
V.  Polgrean 
V.  Roe 
V.  SkeggB 

—  ▼.  Timins 

—  V.  Wharton 
Dolben  v.  Prettiman 
Dolman  v.  Pritman 

V.  Smith 

-^—  V.  Weston 


Donisthorpe  v.  Porter 

Donne  v.  Lewis 

Dorchester  v.  Webb 

Doraford  y.  Dornford      514,  615, 516, 571 


2 

88 

7 

194 

172 

8 

479,480 

104,105 

399,  401,  413 

575 

ib. 

42,58.67 

58.67 

361 

377,380 

144 


Dorset,  £arl  of,  v.  Powie 
DoBwell  V.  Earle 
Doughty  V.  Bull 

V.  Styles 

Douglas  V.  Clay 

V.  Forrest 

Dowdale*s  Case 
Dowdenay  v.  Oland 
Downes  v.  Power 
Dowse  V.  Coxe 
—  V.  Percival 
Dowthwaite  v.  Tibbut 
Doyle  y.  filake 
Doyley  y.  Tolferry 
Doyly  y.  Perfull,  or  Persall 
Drake  ▼.  Munday 
■  y.  Robinson 


579 
176 
203 
412 

294,295,300 
436 

145,152,235 
507 
487 
507 
149 
438 

496, 541,  543 
497 
172 
185 


38 

Draper  v.  Borlace  421 

Drapers'  Company  y.  Day  is  139 

V.  Yaidley  117 

Drewry  y.  Thacker  295,  296, 300 

Drinkwater  y.  Falconer  122,  386 

Drohan  v.  Drohan  492 

Druce  y.  Dennison  7, 170, 181 

Dry  butter  y.  Bartholomew  184 

Dn  Belloix  y.  Lord  Waternark     561,  565 
Dumper,  or  Dumpere,  or  Dumpor,  y. 


Symms 
Dumpor's  Case 
Duncombe  y.  Walter 
Dundas  y.  Dutens 
Dupleix  y.  De  Royen 
Duppa  y.  Mayo 
Durour  y.  Motteuz 
Duyall  y.  Terrey 
Dyer  y.  Kearsley 
I^ke  y.  Dyke 
I^ose  y.  Dyose 

Earle  y.  Hinton 
Earlom  v.  Saunders 
Eastly  y.  Eostl^ 
Eastwood  y.  Vmke 
Eccles  y.  ThawUl 
Eddowes  y.  Hopkins 
Eden  y.  Smyth 

Vol.  Vin— 2  M 


480 

ib. 

473 

175 

5,282 

185 

204,205 

572 

294,295,296,300 

496 

495 

305 
212 

166,167 
468 

892,394 
563 
469 


Edgcomb  y.  Dee 
Edge  V.  Worthmgton 
Ed^ell  y.  Haywood 
Eklis  y.  Bury 
Edmunds  y.  Poyey 
Edwards  y.  Bethel 
y.  Freeman 


276 
9,  11 
87 
4 
412,  414 
302,304 
870.371 
276,551 
180 
469,470 
572 
132 
57,486 
48, 56,  68, 220 
578 
194 
122,384 
58 
889 
42 
293 
207 
107, 119, 128 
128 
189 
ib. 
69, 105, 152 
Emes  y.  Hancock  107, 119,  128 

England,  Bank  o(  y.  Morice  276 

Errington  y.  Eyans  150 

Erying  y.  Peters  802,  303, 304,  305, 

547,548 


Eeles  y.  Lambert 
Elliot  y.  Collier 

V.  Davenport 

y.  Dayis 

— —  y.  Hancock 

y.  Merriman 

■  y.  Merryman 
Ellis  y.  Atkinson 

y.  Gnavas 

y.  Walker 


Ellison  y.  Airey 
y.  Wright 


Elton  y.  Harrison 
Elyard  y.  Warren 
Emblyn  y.  Freeman 
Embrey  y.  Martin 
Embry  y.  Marlyn 
Emerson  y.  Anniaon 

y.  Emerson 

■   y.  Inchbird 


Essex  y.  Atkins 

Evans  and  Ascough's  Case 

y.  Bicknell 

y.  Roberts 

V.  Tripp 

y.  Warren 


Evcling  y.  Leveson 
Evelyn  y.  Evelyn 
Everenden  v.  Vanacker 
Evlyn  V.  Evlyn 
Ewer  y.  Ewer 
y.  Corbet 


Ewin*s  Case  (Parker) 
E  win's,  or  E wing's  Case 
Ewre  y.  Strickland 
Exors.  of  Fergus  v.  Gore 

-  of  Lady  Croft  y.  Lindsey 


Eyles  y.  Cary 

Fagg's  Sir  John,  Case 
Fairebeard  y.  Bowers 
Falkland,  Lord,  y.  Bertie 
Farish  y.  Wilson 
Farnham  y.  Burroughs 
Farquhar  y.  Farley 
y.  Morris 


Farr  y.  Newman 
Farrington  v.  Knightley 
Favel's  Case 
Feam  y.  Lewis 
Featherstone  y.  Fenwick 


577,  578 
152 
415,422 
186 
884 
506 
556 
360,  861,  363 
401 
357 
135 
486 
26 
236 
3 
51,454 
501 
64 

401,  414 

277 

7 

506 

295,374 

569 

ib. 

475,483 

539 

32 

489 

8.9 


394 
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Fellows  ▼.  Mitchell,  or  Owen 
Feltbaro  v.  Ezon.  of  Harlslon 
Fenhoulet  v.  Paasavant 
FentoD  V.  Emblera 
Fereyes  v.  Robertson 
Fergus,  Exors.  of,  v.  Gore 


540 

41 

341,342 

437 

41,42,44 

51,454 


Fowles  ▼.  Coirate«  of  Donet  166 

Fox  v.  Carlyne  98, 102 

—  V.  Fox  150,  367,  359 


Ferrers,  Coantess  of,  v.  Earl  Ferrers     138 

299 

135 

ib. 

166,560 

340 

150 

462,464 

295,303 

3,318 

57, 61,  62 

350 

10 

506 

186, 187 

184,194 

401 

170 


V.  Shirley 

■  V.  Taonet,  or  Tanner 
Ferris  v.  Newby 
Fettiplace  v.  Gorges 
Feverstone  v.  Scetle 
Field  V.  Clerk 
— —  V.  Moetin 
Fielden  v.  Fielden 
Finch  V.  Earl  of  Winchekea 

V.  Hattersley 

V.  Squire 

Finden,  Ex  parte 

Fish,  or  Fisher,  v.  Richardson 

Fisher  v.  Forbes 

Fiskv.  Fisk 

Fitzgerald  v.  Burke 

V.  Lord  Fauconberg 

■  ■  V.  Fauconbridge,  or  Faa- 
conberge  403 

Fitzgerald  v.  Field  132 

Fitzjames  v.  Fitzjames  6, 10 

Fladong  v.  Winter  52 

Flanagan  v.  Flanagan  204 

Flay  V.  Flay  164, 167 

Fleetwood's  Case  19, 21 

Fletcher  v.  Ashbumer  204, 209 

V.  Walker  526 

Floww  v.  Earl  of  Bdingbroke  53 

Flud  V.  Ramsey  144 

Foley  V.  fiumell  198 

V.  Percival  92 

Foly's  Case  292, 317, 318,  319,  324 

Fonereau  v.  Fonereau  125 

Fontaine  v.  Tyler  384 

Foone  v.  Blount  70 

Forbes  v.  Phipps  177, 293 

■V.  Ross  515 

Ford  V.  Fleming  122 

Forrest  v.  Elwes  517 

Forrester  v.  Lord  Leigh       341, 342, 359, 
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Foy  V.  Foy 
Francis  v.  Wigzell 
Franco  v.  Bcdton 
Franklin  v.  Bank  of  England 
—  V.  Frith 


Franks  v.  Cooper 
Noble 


V. 


344,348 
579 
278,279 
884,477 
513, 519 
268,209 
140 
150 
505,506 
549 


Freakley  v.  Fox 
Frederick  v.  Wynne 
Freeman  v.  Fairlie 

Freemoult  v.  Dedire  3,56, 220, 318,  821« 

369,370 
Freke  ▼.  Lee 
French  v.  Chichester 
V.  Hobeon 


Frere  v.  Moore 
Fretwell  v.  Stacy 
Friend  v.  Harrison 
Frost  y.  Bengough 
Fry's,  Lady,  Case 
Pry  V.  Fry 
—  V.  Porter 
Fryer  v.  Gildich 

V.  Gildridge 

^— -  V.  Gildring 
—  V.  Morris 


Fulroerston  v.  Steward 
Fulwood's  Case 
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^67 
545 
wn 
264 
279 

438,440 
09 
128 
106 
144 
287 
150 
122 
99,100 

409,414 


100, 


Gage  V.  Acton  264, 268, 288 

Gale  V.  Croft  42 

V.  Crofts  39,42,201 

Gainsborough,  Countess  of,  v.  Earl  of 

Gainslwrough  41 

Galliers  v.  Moss  425,  ^6, 426.  ^9 

Galton  V.  Hancock      6, 351, 857, 866,  378 
Galway  v.  Earl  of  Barrymore  451 


Forsight  v.  Grant 
Forsyth  v.  Grant 
Forth  V.  Stanton 
Fbrtrey  v.  Fortrey 
Foskew's  Case 
Fosset  V.  Austin 
Foster  v.  Blagden 

—  V,  Blakelock 
V.Cook 

—  V.  Foster 

V.  Weston 

Fothergill  v.  Kendrick 
Fowle  V.  Green 
Fowler  v.  Fowler 

V.  WiUoughby 


468 

ib. 

504 

154 

32 

149 

347,348 

450,548 

58,344 

512,548 

563, 567, 570 

2 

76 

460,461 

92, 121, 123 


Gardener  ▼.  Fenner 
Gardner  v.  Hatton 
Garfoot  v.  Garfoot 
Garfbrth  v.  Bradley 
Garland,  £x  parte 
Garrat  v.  Garrat 
Garret  v.  Evers 
Garthshore  v.  Chalie 
Gaskill  V.  Hough 


505 

184 

75,  83 

178, 160, 181 

582,533 

468 

194 

466 
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Gawler  v.  Standerwick,    89, 91, 127, 129 

V.  Wade  218 

Gayner,  or  Gayer,  ▼.  Wilkinson  176 


Gaynon  v.  Wood 
Grayre  v.  Gayre 
Geanes  v.  Portman 
Gell  V.  Adderly 
Geof rey  v.  Thorn 
George  v.  Milbanke 
Georges  V.  Georges 
Gering's  Case 
Germy*s  Case 
Giblett  V.  Read 
GiUwns  V.  Hills 


460 
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Gibbs  y«  Herring 
Gibbs  T.  Ougier 

—  V.  Ramsey 
Giboos  ▼.  Marltiwaid 
Gibaon  v.  Dickie 
— ^—  V.  Egerton 
^^^—  V.  &udamore 
CHffi^  V.  Barber 
Giffi)rd  y.  Manley 
Gilbert  ▼.  Emertoa 
'  v.  Golding 
Gilea  ▼.  DyaoQ 

—  V.  Roe 
Gilbam  ▼.  Locke 
Gill  V.  Attorney  General 

—  V.  Harewood 
Gillaume  v.  Adderley 
€Kllies  V.  Smither 
GOpin'a  Case 

Gilpin  T.  Lady  SoutbamptiMi 
Girling  v.  Lee 

■  V.  Lord  Lowther 
Gittina  v.  Steel 
Gleed  v.  Gleed 
Glyn  V.  Raster 
Glynn  y.  Thorpe 
Goate  V.  Fryer 
Gobe  y.  Earl  of  Carlisle 
Croddard  y.  Complin 
CSodefrey  y.  Newton 
Godfrey  y.  Newport 

y.  Watson 

Godolpbin  y.  Abington 
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496,557 

205,206,834 
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460 
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507 

384,386 
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818, 320 
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67 
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2,283 

300 
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38^,390,573,574 
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Earl  of,  y.  Penneck  57,62,63,242 


Godwin  y.  Mnnday 
Gofie  y.  Whalley 
Goflon  y.  Mills 
Gold  y.  Rutland 
Goldsmid  y.  Goldsmid 
Goldsmith  y.  Sydnor 
Goodchild  y.  Fenton 
Goodere  y.  Lake 
Goodfellowy.  Burchett 

Goodman  y.  Parcell 
Goodtitle  y.  Morgan 
■  y.  Newman 

Goodwyn  y.  Goodwyn 
Goodyere  y.  Lake 
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—  y.  Swan 
Gore  y.  Blake 
"—  y.  Gore 

y.  Knight 

George,  Lord,  y.  Dillington 
Goring  y.  Goring 
Gorton  y.  Eyson 
Gorv'sCaae 

Goslings*  Case 
Gott  y.  Atkinson 

—  ▼.  Vavasor 
Gould  y.  Adams 


Gowdchep's  Case 
Gower  y.  Mead 
Graham  y.  Graham 

: y.  Kebie 

y.  Lord  Londonderry 


128 

153 

51 

166,  579 

466 

276 

514 
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289,299,461, 

463,496 

4 

899, 401, 415 

155 

88,  u09 
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893,406 

562,563,565 

40 
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161, 166 

193,194 
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218,220 
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Grant  y.  Grant 
Grantham  y.  Hawley 
Grayenor  y.  Hallum 
Gray  y.  Mathias 

V.  Minnethorpe 

y.  Pawlet,  or  Paulet 

y.  Trowe 

Geaye*8,  Lord,  Case 
Greatley  y.  Noble 
Greayes  y.  Powell 
Green  y.  Belchier 

■  y.  Crane 

y.  Folgham 

y.  Marygold 

■  y.  Smith 

■  V.  Symonds 
Greene  v.  Greene 
Greenwood  v.  Brudnish 
Gregory  v.  Harman 

-  V.  Lockyer 


71,78 

67 

461 
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159,160 

162, 165, 166 

572 

187 

204 
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42,44,45 
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ib. 

506 

579 

321 

97 

441 

183 
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48,183 
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509,512 
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402 
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Greswold  y.  Marsham 

Greves  v.  Weigham 

Grey*8  Case,  or  Grey  y.  Bartholomew  199 

Grey,  Lady,  y.  Colville  153 

Lord,  y.  Lady  Grey  42, 86 

V.  Kentish  176 

Grigby  v.  Cox  577,  578 
Grimmett  y.  Grimmett  348 
Grimstony.  Lord  Bruce  101,102, 108».134 
Grindall  y.  Dayies  504 
Grise  y.  Goodwin  94, 149, 344 
Grosvenor  v.  Cartwright  516 
y.  Cook,  or  Coke  571,672,575 


y.  Lane 


Growcock  y.  Smith 
Grute  y.  Locroit 
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Guidoty.  Guidot 
Gulliver  v.  Ashby 
Guy  y.  Pearkes 
G  Williams  v.  Rowell 
Gwynne  v.  Edwards 

Habergham  y.  Vincent 

Hncket  y.  Wakefield 
Hacknott  y.  Webber 
Hagshaw  y.  Yeates 
Haigh,  Ex  parte 
Hainsworth  y.  Pretty 
Halcott  y.  Markant 
Hale  y.  Cox 
y.  Thomas 


Hales  y.  Margernm 

y.  Petit 

Hall  y.  Atkinson 
V,  Brooker 


176 

57, 66, 377 

170 

88,106,119,130 
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100,101 
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71,74,75,88, 

837 
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899,  411, 414 
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400,401 

8,9 
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171 

401 
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Hall  V.  Hallet 

•  V.  Kendall 

V.  Terry 

Halliday  v.  Uadson 
Halliley  v.  Kirtland 
Halsted  v.  Little 


4T7, 487, 497, 518 
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Halton,  or  Alton,  v.  Medlicot 
Hamiling  v.  Lister 
Hamerton  v.  Rogers 
Hamilton,  Ducheas  of,  v.  Incledon 

V.  Lloyd 

V.  Worley 
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122 

391 
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431 

358,359,373 

344 
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341,  343,  344 

259,  261,  548 

519,  520 


Hamley  v.  Fisher 
Hanbury  v.  Kirkland 
Hanby  v.  Roberts 
Hancock  v.  Podmore 
Hancom  v.  Allen 

Hancox  v.  Abbey  41, 43,92, 124, 359^  360 
Hankey     v.  Garret  512 

— — ^  V.  Hammock,  or  Hammond  532 
— —  V.  Towgood  ib. 

■  V.  Vernon  8 

Hannis  v.  Packer       68, 86, 109, 110,  111 


Hanson  v.  Graham 
Harcock  v.  Wrenham 
Harcourt  v.  Knowel 
Hardcastle  v.  Chettle 
Harden  v.  Parsons 
Harding  v.  Edge 
Harding  v.  Ha^rett 
Hardingham  v.  Nicholls 
Hare  v.  Rickards 
Harecourt  y.  Wrenham 
Harewood  v.  Child 
Hargrave's  Case 
Hargrave  v.  Tindal 
Hargreaves  v.  Michell 
Hargthorpe  v.  Milfbrth 
Harrington  v.  Hoggart 
Harman  v.  Harman 
Harmood  v.  Oglander 
Harper  v.  Faulder 
Harrington  v.  Garroway 
V.  Harte 


125,126 

144, 258,  516 

402,404 

295 

517, 541 

292 

401 

ib. 
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144 

42 
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56,220,  322 

51,454 

557 

566 

288,556 
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422,423 

399,401 

149,  241 
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Harris,  Ea:  parte 

^  V.  Ingledew  57,  58, 61, 65,  66, 377 

V.  Bishop  of  Lincoln  40 


V.  Saunders 
Harrison^s  Case 
Harrison  v.  Beedes 
■  V.  Buckle 

■■  V.  Harrison 

■■  V.  Naylor 

"  V.Rowley 

Harry  v.  Jones 
Hart  V.  Middlehurst 
Hartley  v.  Hurle 
Hartwell  v.  Chitters 
Harvey  v.  Parsons 
Harwell  V.  Harwell 
Harwood  v.  Wraynam 
Hasket  v.  Strong 
Haalewood  v.  Baldwin 


282 

276,  427, 551, 557 

303 

126 

517 

89, 127, 212 

257 

268,269 

403 

42,44,45,93 

149,  327,  328 

517 

160,162 

144 

406 

518, 516 


Haslewood  v.  Pope  98, 42, 44,  822, 

338,889,341,343,882 
Haasel  v.  Hassel  87 

Hassell  v.  Gowthwaite  135 

Hastings,  Lord,  v.  Douglaas,  or  Dow- 

glas  159, 161, 162 

Hatch  V.  Mills  126 

Hatton's,  Sir  C,  Case  20 

Hatton  V.  Nichol  60,  67 

Hawes  v.  Smith  505 

V.  Warner  358, 373 

Hawker  v.  Buckland  320 

Hawkes  v.  Saunders  509,  510 

Hawkins  v.  Chappel  40 

V.  Day      276, 485,  502, 551,557 

V.  Kemp  78 

-— ^  V.  Ramsbottom  8 

V.  Taylor  400, 407 

Hawtrie  v.  Auger,  or  Anger  152 

Hayton  v.  Godsale  308 

V.  Williams  439, 446 

Hayes  v.  Hayes  117 

Hayford  v.  aeulowa  41,  43 

Haynes  v.  Mico  468 

Haynsworth  v.  Pretty      69, 100, 101, 105 
Hay  ward  v.  Kinsey  437 

V.  Stillingfleet  101, 104 

Head  v.  E^erton  422 

Headen  v.  Kosher  578 

Headley  v.  Readhead  343 

Heams  v.  Bance  891,  392 

Hearle  v.  Greenbank  166 

Heath  v.  Heath  89, 90 

Heathcote  v.  Hulme  514, 516, 529 

Heatley  v.  Thomas  578, 579 

Heaton  v.  Hassell  180^  181 

■  V.  Marriott  540 

Hedger  v.  Rowe  105 

Hed  worth  v.  Primate     399, 400, 401,  402, 

406, 409,  410, 411 
Heir  of  Cannon  v.  Pack  392 
Helier  v.  Casebert,  or  Casebrook  315 
Helley  V.  Helley  242 
Hellings  v.  Shaw  439 
Heneage  v.  Lord  Andover  39 
Henvell  v.  Whitaker  61,  62 
Herbage  v.  Backshaw  522 
Herbert  v.  Herbert  166, 167 
Heme  v.  Meyrick  103^  341, 342 
Heron  v.  Heron  264,  493 
Hervey  v.  Ashton  179 
Hewitt  V.  Wright  207 
Heydon*s  Case  409 
Hey  gate  v.  Annesley  177 
Heylin,  or  Heyling,  v.  Haadngs  439 
Hibbard  v.  Lamb  73 
Hickey  v.  Havter  275, 282, 502,  548 
H  ickman  v.  Walker  434, 435, 441 
Hickson  v.  Witham  819,  824 
Hyde  V.  Haywood  558 
Hiem  V.  Mill  8 
Higgins  V.  Sargent  663,  567 
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Himm  f .  Svddal  aOO,  401, 41%  414, 415 
HiUwoBe  ▼.  Mvia  660,564 

Hill  V.  Adams  405 

HiU ▼.  Bishop  of  Loodoo    40,58,857,867 


y.  Cock 

▼.  Spencer 

V.  Simpson 
Hilliard's  Case 
Hilliard  ▼.  Gorge 

V.Taylor 

HiUs  V.  Wirley 
Hillyaid  y.  Taylor 
Hilton  y.  Kenworthy 
Hinde  v.  Lyon 
ffiidsley  y.  Rossell 
HinDon  y.  Parker 
— — -y.Pinke 

y.Scot 

—  V.  Toye 
Hippesley,  Kx  parte 
Hitchcock  V.  Sedgwick 
Hitchon  y.  Bennet 
Hizon  y.  Wytfaam 
Hoath  y.  Hoath 
Hobbs  v.  Norton 
■  y.  Taite 

Hockley  y.  Bantock 
Hodges  y.  Beyerley 
— —  y.  Waddington 
HodgkiB  y.  Blackman 
Hodgkioson,  Ex  parte 
Hodgson,  Ex  parte 
— ^—  y.  Rawson 
■  y.  Maynard 
Hodgworth  y.  Crawley 
Hogan  y.  Page 
Hoggy.Gramm 

V.  Kirby 

Holcrofty.  Smith 
Holford  V.  Wood 
Holland  y.  Hughes 
Holley  y.  WeMon 
HoUiday  v.  Boas 
— — ^-    y.  Bowman 
Holloway  v.Hollins 

y.  Lightboame 

Holmes  y.  Ho^hill 

V.  Dnn^ 

y.  Kemson 


202 
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487 

515 
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849 

120 

347 

82 

104 

802,560 
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176 

149 

86 

414 

226 

324 

125 

421 

461 

9,11 

164,176 

496 
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2 

6 

97,102,119,128 

505 

184 

568,667,570 

802 
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2 

86,883 

519 

152 

144,150 

43 

496 

176 

149, 241 

513,515,517 
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Holt  y.  Bishop  of  Winchester  153 

y.Holt  183,496,501 

y.  Hore  811, 812 

y.  Mill  414 

y.  Murray  283 

Hone  y.  Medcraft  86, 95, 129 

Honner  y.  Morton  174, 176, 180 

Hooper,  Ex  parte  4, 9, 393 

. y.  Eyles  4, 493 

V.  Goodwin  110, 112, 118, 115, 204 

Hopkins  y.  Hopkins  104 

Hopkinson  y.  Leech  265 

Hopton  V.  Dryden  266,  271 

Hore  y.  Woolfe  179 
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Horlock  y.  Priestley  421 

Horn  y.  Horn  175, 228 

Home,  Ex  parte  184 

Hornsby  y.  Lee  176,180 

Horefail's  Case,  or  jSx  iMWte  Horsfall   428 
Horeley  y .  Chaloner  496, 516,  547 

Howman  v.  Horie  178 

Horton  y.  Horton  480 

Hooell  v.  Barnes        72,73,75,79,80,82 

539 


Hovey  v.  Blakeman 
How  y.  Nichol 
— ^-  ▼.  Vigures 
Howard  y.  Jemmet 


of  Effingham,  Lord  y.  Na- 


20 
480 
801,803 


pier  880 

Howe  y.  Earl  of  Dartmotth,  42, 858,886, 

519 


Howell  y.  Hanforth 

V.  Hayler 

y.  Maine 

— ^—  V.  Price 

— —  V.  YoVLUf 

Howman  v.  Cone 
Howse  y.  Chapman 
V.  Webster 


Hudson  y.  Hudson 
Hughes  y.  Doulben 
y.  Wynne 


Hughes  y.  Collis 
Hulme  y.  Tenant 
Humble  y.  Bill 
■        y.  Gloyer 


Hume  y.  Edwards 
Humphrey  y.  BuUen 
V.  Tayleur 


140 
94 
175 
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434 
178 
188,184,860,358 
308 
476 
220, 221,  874 
51,454 
57,  68,  78 
677,  678,  579 
475,486 
807 
886 
180 
40 
Humphreys  v'  Humphreys      122, 885, 495 
— —  V.  Ingledon  478 

Hungerford's,  Mrs.,  Case  165 

Hunsden  y.  Cheney  421 

Hunt  V.  Baker  172 

V.  Fownes  889 

y.  Maunsell  277,  278,  281 

Hunter  y.  Bowes  567 

Huntingdon,  Earl  of,  y.  Countess  of 

Huntingdon 
Hontingfeld's  Case 
Huntington,  Earl  of,  y.  Grenyille 
Huntley  v.  Griffith  175, 176 

Hurdret  y.  Cailadon  456 

Hurfoni  y.  Carpenter  8, 9 

Hurst  y.  Goddard  176, 179 

Hutcheson  y.  Hammond  204 

Hutchins  v.  Foy  128 

Hutchinson  y.  Lord  Massareene  180 

Hyde  y .  Hyde  86, 109, 110, 344 

Hyleing  y.  Hastings  439 

Ibbotson  y.  Rhodes  421 

Inchiquin,  Lord,  y.  French,       42, 86, 109 

y.  Lord  O'Brien  42 


864 
409 
410 


Incledon  v.  Northcote    159, 172, 176,  355 
Inglis  y.  Scarfe  429 

Ingram  V.  Pelham  417 
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Innes  v.  Jobnsoa 

Ipswich,  Bailiffiof,  ▼.  filurtia 

Ireland  v.  Coulter 

7.  HiggioB 

Iresoa  v.  Denn 
Ironmonger  t.  LanellB 
Ithell  V.  Beane 
Izod  V.  Lamb 
Izon  V.  Butler 
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87,86,344 

65 
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469,471 


Jackson  v.  Fairbank  441 

V.  Hobhouse  577 

y.  Jackson   86, 100, 110,  111,  558 

V.  Langfofd  391,406 

V.  Lm¥  294, 295,  300 

■       V.  Rowe  403 

Jacomb  v.  Harwood  475 

James    v.  Dean  183 

V.  Portman  .  190 

V.  Lord  Weymouth  349 


Jeacock  v.  Falconer 
Jeale  v.  Tichener 
Jebb  V.  Abbott 
Jefferson  v.  Dawson 
Jeffreys  v.  Jefireys 
Jefls  V.  Wood 
Jemot  V.  Ckwley 
Jenkins  v.  Armitage 
V.  Hermitage 


466 

128 

48 

402,408,414 

384 

469 

135 

314,316 

ib. 


V.  Prichard 
V.  Tucker 


V.  Plombe,  or  Plume  239, 496, 497 

156 

159, 257,  260, 581 

152 

183 

89, 90,  91, 127 

401,403 


Jenks*  Case 
Jenks  V.  Hclford 
Jennings  v.  Looks 
Jerrara  V.  Saunders 
Jeudwiney.  A^te 
Jevens  v.  Harridge 
Jevon  V.  Bush 
JeweFs  Case 
John  V.  Kinpfston 
Johns  V.  Whitley 
Johnson  v.  Arnold 

■  V.  Aston 
V.  Baker 

■  I        V.  Gardiner 
V,  Johnson 

■  ▼.  Legfard 

■  V.  Milksopp 
— -  V.  Whitchcott 
Johnston  v.  Swann 
Jolliffe  V.  Piit 
Jones'  Case 
Jones  V.  Bradshaw    . 

V.  Davids 

-^—  V.  Harris 

V.  Lewis 

V,  Mackilwain 

V.  Mitchell 

V.  Powell 

V.  Roe 

V.  Scott 

-  V.  Selby 


572 
308 
574 
136 
522 
187 
211 
549 

'  261 
505 

176,177 
183 
357 
506 

184,350 

436 
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5 

578,  579 
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125 
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277 
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86, 116, 117 


Jones  T.  Smith  880, 800, 891, 894 

V.  Stanley  401 

V.  Earl  of  Straflnd  51 

V.  Tanner  509,510 

Joseph  y.  Mott  -             293, 299 

Joy  y.  Campbell  541 

Joyce's  Case  87, 132 

Judd  y.  Pratt  88 

Jury  y.  Woodhouse  144 

Juxon  ▼.  Brian  180 


Kale  y.  Jocelyne,  or  Joceylyne      144, 808 
Kay  y.  Townsend  57 
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—  y.  Lee 

—  V.  Munn 

—  V,  Vincent 

Leeds,  Duke  o^  y.  Munday 
Legastick  v.  Crowne 
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Legh  V.  Earl  of  Warrington 
Le  Grice  v.  Finch  " 
Leigh  y.  Barry 
Leman  y.  Newnham 
Lemun  y.  Fooke 
Lench  y.  Lench 
Lethbridffe  ▼.  Chapman 
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Lincb  y.  Cappy 
Lincoln,  Earl  of,  y.  Allen 


89,90,360 

122,386 

302 

92,114 

438,439 
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y.  L*Estrange 

Loyel  y.  Lancaster 
Lowe  y.  Mosely 
Lowndes  y.  Collens 
Lowson  y.  Copeland 
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M'Cullock  y.  Dawes  448, 447, 449, 450 
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Mallabar  y.  Mallabar  88,  40, 204 
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V.  L        0 


Mature  y.  West 

Maugham  v.  Mason 

Maundrell  v.  Manndrell  405^  415, 417, 418 


579 
109,344 
106 
224 
461 
872 
150 
279 
400,406 
282 
506 
88,202 


Mayor  v.  Davenport 
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358 
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353 
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223 
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y.Gennet 

496,551,554 

404 

350, 351, 383 

109 

294 

393 

68 

101 

138 

57,58 

118 

51 

263 

825^838,613 


402 


NAMES  OF  CASKS. 


Nichol  ▼.  Thompson  566 
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y.  Swain  96, 102, 108 
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ACT  OF  PARLIAMENT.    See  Statute. 

ACTION,  by  a  creditor  a^inst  executor,  288,  287,  288, 290, 292. 

cases  wherein  a  creditor's  action  at  law  is  unimpeded  and  &voored  in  eqinlji 
costs  of  a  creditor's  action  against  an  executor,  900, 301. 
of  assumpsit,  SOL 
of  debt,  801. 

of  debt  suggesting  a  devastavit,  905. 
for  a  legacy,  508,  and  n.(a)    See  Injunction. 
ADMINISTRATION,  letters  of,  24a 
duty  on  letters  of,  343—255, 274. 

the  meaning  of  the  direction  in  a  decree,  that  debts  shall  be  paid  in  a  oooiee  of, 
328.    See  Assets. 
ADMINISTRATOR,  a  debt  owing  by,  to  his  intestate,  is  maeta,  144. 
his  power  over  assets,  47]5,  n.(x) 
similarities  and  distinctions  betwe^i  an  administrator  and  an  execator,  475, 

and  n.(j7) 
instance  of  relief  afibrded  at  law  to  an  administratrix,  by  sitting  aside  a  judgment 

confessed  by  her,  501. 
See  Action,  Assets,  Devastavit,  Executor,  Judgment,  Plea,  Retainer. 
ADMISSION  of  ASSETS,  301, 536, 537, 547.    See  Evidence. 
ADVERTISEMENT  BY  EXECUTOR  FOR  DEBTS,  448. 
ADVOWSON,  in  fee  appendant  to  a  manor  is  real  assets,  153. 
in  fee  in  gross  is,  in  equity,  real  assets,  153. 

— — — «— — —  seems  at  law  to  be  assets,  to  make  a  lineal  warranty  a  bar  in  fisme- 
doD,  but  at  law  it  is  perhaps  not  assets  to  pay  debts,  153,  n.(x} 
ANNUITY,  devised,  and  by  the  will  charged  on  real  estate,  132. 
devised  out  of  land  is  a  rent,  charge  or  seek,  135. 
purchase  of  real  estate  charged  wiui,  139. 
given  bv  will  is,  for  many  purposes,  considered  as  a  legacy,  141. 
charged  on  real  estate,  which,  after  the  testator's  death,  was  destroyed  by  fiio, 

141, 142. 
arrears  of  an  annuity  secured  by  a  voluntary  bond,  278. 
promise  to  pay,  to  a  kept  mistress,  280. 
See  Condition,  Land-Tax. 
ANSWER,  executor's  answer  to  a  bill  in  equity  ought  to  set  forth  what  the  assets 
are,  298. 
responsibility  of  a  solicitor,  concerned  in  an  amicable  suit  of  creditors^  if  the 
assets  are  not  set  forth  in  the  executor's  answer,  and  they  are  afterwards 
wasted  by  the  executor,  298,  n.(r) 
APPAREL,  convenient,  of  a  wife,  is  paraphernalia,  166, 161. 

after  a  husband's  death,  his  creditors  cannot  take  in  satisfaction  of  their  debts^  his 
widow's  necessary  apparel,  162. 
APPOINTMENT,  money  by  a  will,  appointed  under  a  general  power  to  appoint  far 
anv  purpose,  is  assets,  149. 
monev  by  a  voluntary  deed  appointed  under  a  general  power  to  charge  land,  by 

deed  or  will,  for  any  purpose,  held  to  be  assets,  149. 
See  Debtor,  Power. 
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ARREARS.    See  Annuitjr,  Interest 

ASSETS,  property  by  or  m  a  Court  of  hw  held  to  be,  148—148. 
property  by  or  in  a  court  of  equity  held  to  be,  143L 

*^  b  h^Pdt"  m  ^""^  ^""^^^  "^^  ^"'^'^  ^  "^  ^*^*^' »  ^^ 

which  coDfiist  of  properhr  out  of  Enflland.  286. 

property  which  i«  not,  28&-*342. 

waste  of,  304. 

admiasion  of,  304, 536, 637, 547. 

"^^I^^^Iv  1  P^P^IS?  ^J*^  is  aaeeta  in  a  court  of  equity  only,  and  certain 
tj?3lf m      *  ""^"^  ""^  **  ^'^^^  thraid  of  a  WtofeqS 

niai8hallingof,329. 

?!  ^  ''I^I^-^J^'''^  •*^*"  "^  by  a  court  of  equity,  taken  to  pay  debta  W4. 682. 
inthe  dietributionof,8Uchaaare  not  opecificdiy  ^ven  to  anV^Le^  arahS 
before  aasetB  that  are  specifically  gi^,  883,  aS  n.(rf)    ^       '        ^  "^ 
power  of  an  executor  or  administrator  over,  475,  and  n.  (x) 
teking  assets  in  execution  for  the  private  debt  of  the  exeeutor.  482L 
foUowingof,  484, 485,  n.(r),  492,  4»3.  wecttwr,  «5S. 

a  creditor  has  no  lien  oo,  484, 485. 
^°®  (rf)%S"***^  ^  by  robbery,  theft,  fire,  or  other  accident,  487, 498,  ib.  n. 

accounting  ibr  profits  made  of,  516. 
evidence  of,  547. 

See  Administration,  Awwer,  Appointment,  Creditors,  Damages,  Debt  Rrtate.  Evi- 
d«ice,  Bbwcutor,  Foreign  Dmitry,  Ireland,  Lease,  iS&shal,  B^rapheraSS^ 

Pereonal  Estate,  Pm-Money,  Separate  Estate,  Wife  fw*i«u«, 

ASSETS,  EQUITABLE.  274, 817.    ^^  ^ 

retainer  out  of,  271. 
what  propert3r  is,  317. 

a  court  or  equity  distributes  among  creditors  equaUy,  817. 
principle  on  which  a  court  of  equity  administers  them,  818,  819. 
when  real  estate,  or  money  arismg  from  the  sale  of  it,  is,  82L 
a  court  of  equity  inclines  to  construe  assets  to  be,  3^. 
seyeral  kinds  or  property  held  to  be,  322,  323. 

instances  where  a  court  of  equity  has  paid  creditors  of  diflferent  degree,  pan  nos^ 
til,  or  equally,  328-328.  -^^r^j^jKBm- 

See  Lien. 
ASSETS,  LEGAL,  274. 
what  property  is,  317. 

a  court  of  equity  distributes  according  to  the  order  observed  at  law  in  DaTinir 
debts,  317.  ^^^ 

trust  estate  for  vears  is  in  equity,  820. 

in  fee  is,  320. 

^  bond  taken  in  the  name  of  B.,'in  trust  fyr  A.,  is  in  equity  legal  assets  of  A..  820 

ASSETS,  PERSONAL,  property  which  is,  151, 152.  ^     ^  «'A.,iwu. 

ASSETS,  REAL,  property  which  is,  152. 
ASSIGNMENT,  of  a  satisfied  incumbrance,  414, 416 
of  a  satisfied  term  of  years,  416^  416L 
See  Covenant    Rent 
ASSUMPSIT,  action  of,  301 . 
ATTENDANT  TERM  OP  YEARS,  416^  417. 

BAILEE,  executor  not  a  mere  ordinary,  498b 

BALANCE  DEBT,  4,  and  a(c). 

BANKERS.    See  Executors. 

BEQUEST.    See  Condition,  Leasee  Legacy,  WilL 

mLLOP  EXCHANGE, 4»aiid n-CypSee Interest 

BOND,  275,  276,  286. 

voluntary,  275, 277—288. 
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BOND^OmftfiiiedL) 

ooDndentionsof  a,  277,  278, 279. 

Siven  to  a  kept  mistren,  278, 281. 
istinctkm  between  a  bond  and  a  paid  praniae,  280. 
given  befiire  or  after  aedaction,  278, 27k 

taken  in  the  name  of  B.,  in  tmat  for  A.,  ia  in  equity  l^gal  aaseta  of  A.,  920. 
single,  570. 

damagea  or  interest,  not  recoverable  bevond  penaltyof,  570, 572. 
whether  the  ezoeas  of  the  debt,  beyond  the  penalty  of  a  bond^  ia  a  d^  bgr  ape- 

cialty,or  by  simple  contract,  572,  n.  (n). 
See  Debt,  Lien,  Notice,  Wife. 
BOOKS,  copyright  in,  241,  n.  (r) 
BOROUGH-ENGLiSH,  land  in  real  assets,  152. 
BURIAL,  daty  to  bary,  257. 

husband  is  bound  to  bury  his  wife,  257,  n.  (e) 

fttfaer's  duty  to  bury  his  child,  257,  n.  (e)    See  Funeral. 

CANAI*    See  River. 

CATTLE,  200. 

CHANCERY,  COURT  OF,  invests  trostrmoney  m  the  three  per  cent  ooiiBob»  519. 

See  Reliel 
CHARGE,  of  debts,  or  debts  and  l^facies,  on  real  estate,  56. 

the  trust  created  by  a  charge,  Sd. 

if  necessary,  a  court  of  equity  will  decree  a  mortgage  or  sale,  57. 

wills  in  which  real  estate  has  been  held  to  be  charged  with  debtSi  or  debts  and 
legacies,  57. 

the  fibct  that  debts,  or  debts  and  legacies,  are  or  are  not  charged,  depende  on  the 
intention  to  be  collected  from  the  will,  57. 

examples  of  a  charge  of  debts,  58—61. 

circumstances  from  which  an  intention  to  charge  debts  may  be  inftrred,61, 62. 

will  in  the  case  of  Legh  v.  Earl  of  Warringt^,  50,  n.  («),  63,  and  n.  (k\ 

wills  in  which  real  estate  has  been  held  not  to  be  charged  with  debts,  or  wtibB  and 
legacies,  64. 

legal  and  equitable,  of  a  legacy,  110, 120. 

See  Covenant,  Debt,  Legacy,  Mortgage. 
CHARITABLE  USES,  marshalling  assets  in  favour  of  a  bequest  to,  846. 

legacy  to,  in  what  cases  valid,  or  void,  347,  348,  349,  350. 

bluest  of  a  residue  to,  348. 

a  court  of  equity  in  general  cases  certainly  will  not,  and  propaUy  in  no  case 
will,  marshal  assets  in  favour  of  either  a  residue  or  legacy  bequeathed  lo 

charitable  uses,  353. 

CHATTEL.    See  Heir,  Heir-Loom,  Personal  Estate. 
CHOSE  IN  ACTION,  nature  of,  174 

chattels  that  have  been  present  choees  in  action,  174 — 176. 

future  choses  in  action  enumerated,  176. 

of  a  wife,  174, 242. 

is,  in  some  sense,  not  assignable  at  law,  413.    See  Judgment,  Wife. 
CHURCH.    See  Advowson,  Presentation. 
CLOTHEa    See  Apparel,  Paraphernalia. 
CODICIL.    See  L^cy,  Will 
COHABITATION.    See  Bond. 
COLONIES,  debts  in  the,  236.  . 

reference  to  a  work  on  colonial  law,  236.    See  India. 
CONCEALED  MORTGAGE  OR  SETTLEMENT,  421. 
CONCURRENCR    See  Executor. 

CONDITION,  the  general  nature  of  a  devise  that  is  a  condition,  and  of  a  cooditioBal 
limitation,  97 — 102. 

certain  words  which  make  a,  98. 

entry  of  the  heir  on  a  condition  broken,  98,  99, 102. 

a  certain  distinction  between  express  and  implied  oonditiooa  exploded,  lOO. 

reasons  to  interpret  a  devise  to  be  a  conditional  limitation,  101, 106. 

to  pay  a  legacy  or  an  annuity,  97, 102. 
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CONDITION— (OwKtnwA) 

devise^  oo  oondiUon  to  pay  a  legacy  or  aomiity,  held  to  be  a  conditioD,  and  not 
a  limitatioDy  102. 

devise  on  condition  to  pay  an  annui^,  held  to  be  a  limitation,  and  not  a  coodi- 
tion,  103. 

to  pay  a  legacy,  when  the  deviae  is  to  the  testator's  heir  at  law,  103—107. 

^^^^^^^  condition  to  pay  a  legacy,  held  to  be  a  limitation,  and*  not  a  condition, 
106. 

to  pay  a  legacy,  when  the  will  gives  to  the  legatee  a  right  of  entry  on  non-pay- 
ment  of  it ;  and  the  natare  and  effect  of  that  right  of  entry,  107. 

distinction  between  a  right  to  enter  and  hold  until  payment  of  a  legacy  or  annuity, 
and  a  ri^ht  to  enter  and  distrain  if  an  annuity  is  not  paid,  107. 

relief  in  equity  to  a  devisee,  by  whom  a  condition  is  broken,  108. 

of  pennittinff  a  remainder-man  m  fee,  on  condition  to  pay  legacies,  to  enter  and 
cut  timber  for  the  purpose,  100. 

words  which  make  a  condition  precedent,  on  a  bequest  of  a  legacy  out  of  personal 

^^^^^^r"^^  "  ''^®"'"  "^  "  ^5"  1^  °-  (i)    8««  Lewe»  Legacy. 
CONFESSION  OF  ASSETS,  304.    See  Aasetai  --»  --s    / 

CONIES,  199. 

CONSIDERATION,  of  a  bond,  277, 278^  279. 

sufficient  to  support  a  promise,  280,  n.  (f) 
CONTINGENT  DEBT.    See  Debt 
CONTRACT^rivity  of,  306,  307.    See  Debt 
CONTRIBUTION,  right  of  devisee  of  mortgaged  hind  to  contribution  fiom  a  devisee 

of  unmortgaged  land,  306,  367. 
CONVERSION,  of  real  into  personal  estate,  201. 

of  personal  into  real  estate,  211. 

case,  where  rents  and  profits  until  sale  werer  considered  to  be  personal  estate, 
204,  n.  (9) 

election,  m  cases  of,  203,  209  n.  (*),  212. 

See  Mortgage,  Personal  Estate,  Purchaser,  Real  Estate. 
COPYHOLDS,  devised  to  pay  debts,  3a 

by  will  charged  with  debts,  66. 

surrender  o^  to  the  use  of  a  will,  130. 

at  the  will  of  the  lord  are  not  assets,  240, 242. 

where  they  have  been  placed,  when  assets  have  been  ranged  to  pay  debts,  377. 

not  liable  to  execution  upon  a  judgment,  992.    See  Lease. 
COPYRIGHT,  24L 
CORN.    See  Emblements. 
COSTS,  of  a  creditor's  action  against  executor,  300, 301. 

tacking  of,  to  a  mortgi^,  389.    See  Executor,  Expenses. 
COURT  OF  EQUITY.    See  Chancery,  Debt,  Decree,  Relief,  Suit 
COVENANT,  contract  by,  2, 3. 

of  indemnity,  276. 

lessor's  action  on  covenant  in  a  lease  for  years,  306,  311 — 314,*  315. 

a  debt  may  be  created  by  a  covenant  to  pay  money,  which  is  not  bonowed,  368. 

not  to  pay  money  may  create  a  debt,  in  the  sense  that  the  covenant,  if  broken,  will 
create  a  demand  for  damages,  366,  360. 

to  settle  land  may  create  a  debt,  in  certain  senses,  369. 

when  on  a  covenant  to  settle  land,  a  debt  is  not  in  equity,  with  reference  to  exoner- 
ation, created  by  the  covenant,  370. 

when  it  is  auxiliary  only  to  land  charged,  371.    See  Debt 
CREDITORS,  power  of  executor  to  exercise  a  preference  between,  285. 

priority  between  two  creditors,  by  one  or  both  of  whom  the  executor  is  sued  at 
law  or  in  equity,  290. 

priority  between  two  creditors,  by  one  of  whom  the  executor  is  soed  at  law,  and 
by  the  other  in  equity,  292. 

suh  in  equity  against  executor,  285, 290, 291,  292, 293,  and  ib.  n.  (it),  294,  and  ib. 
n.  (iTk),  298. 

by  specialty  payable  before  creditors  by  simple  contract,  332, 337. 

a  court  of  equity  does  not  take  from  specialty  creditors  their  legal  right  to  be  paid 
before  creditors  by  simple  contract,  337. 
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CMDrrOBS-^Gmiinued.) 

See  Action,  Answer,  Aflsets,  Debt,  Demand,  Devise,  Election,  Executor,  lien. 
CROP.    See  Emblements. 
CROWN  DEBT,  18,  274, 388, 602. 

acts  of  parliament  to  enable  land  to  be  sold,  free  firom  the  crown's  lien  upon  it, 
22,  and  n.  (n) 
CUSTOM.    See  London. 


DAMAGES,  recovered  by  an  executor  are  personal  assets,  152. 

debt  which  consisto  of,  368,  369. 
DEBT,  different  kinds  of,  1. 
of  reix>rd,  1. 

to  the  crown,  13,  274, 333,  502. 
by  statute,  merchant  or  staple,  408. 
by  judgrment,  1,  318,  333,  502. 

against  an  executor,  290, 291, 299, 328,  and  ib.  n.  (»)»  335l 

■  is  a  chose  in  action,  413. 

by  decree,  282, 283, 291,  293, 296,  299,  317,  502, 503. 
— —  against  an  executor,  291, 299. 
by  reco^izance,  2. 
by  specialty,  2, 4,  276, 332. 
by  bond,  275, 276, 286, 317. 
by  covenant,  3,  368,  369. 

by  simple  amtract,  4, 5,  275, 277, 284, 286, 317, 332, 556,  n.  (J) 
by  balance,  4,  n.  (c) 
secured  by  mortgage,  5,  318. 

when  a  mortgage  debt  is  by  specialty,  and  when  by  simple  contract,  6. 
contracted  by  a  breach  of  trust,  12. 
which  consists  of  damages,  368,  369. 

reviving  a  simple  contract  debt  barred  by  the  statute  of  limitations,  50. 
presummg  payment  of  a  bond  debt,  51,  52. 
a  direction  by  will  for  the  payment  of  debts  will  not,  it  seems,  revive  a  bond 

debt,  52. 
reviving  debts  by  bond  and  by  simple  contract,  52. 
presummg  payment  of  a  judgment  debt,  53. 
when  a  will  cbarses  real  estate  with  debts,  all  debts  contracted  before  or  after  the 

making  of  ue  will,  and  not  at  the  testator's  death  barred  by  the  statote  of 

limitations,  are  a  charge  on  the  estate,  68, 110. 
distmction  between  debts  and  legacies,  with  reference  to  a  charge  on  real  estate,  96L 
specific  bequest  of  a,  122. 

real  estate  discharged  of  debts,  which  a  trustee  has  raised  out  of  it,  and  misap- 
plied, 130. 
order  in  which  debts  are  payable  out  of  legal  assets,  274,  and  o.  (c) 
debts  which  are  equal,  275, 162—284, 292, 296. 
contingent,  276,  551. 
action  oC  301. 

advertisement  by  executor  for  debts,  448. 
payment  of  debts  before  legacies,  550. 
payment  of  debts  before  legacies,  when  real  estate  is  devised  in  trust  for,  or 

charged  with,  the  payment  of  debts  and  leg[acies,  550,  n.  (t) 
payment  of  a  legacy  or  residue,  while  there  exists  a  contract,  Iwnd,  or  oovenant, 

by  which,  on  a  contingency,  the  testator  may  become  indebted,  651. 
interest  on  debts,  660. 
whether  the  excess  of  the  debt  beyond  the  penalty  of  a  bond  is  a  debt  by  qpe- 

cialty  or  by  simple  contract,  572,  n.(n) 
payable  out  of  a  separate  estate,  the  assets  of  a  married  woman,  577. 
See  AcnoH,  Ambts,  Boin>,  CHiutoK,  Cotbnant,  CRBDrrona,  Ckowm-Dbt, 

Dkbtor,  Dbmard,  DKYAfiTATrr,  Devise,  Exboittor,  EziMFnoii,  Exnx- 

euUHMEHT,  InTBNTOKT,  JuDOHBHT,  LbQAOT,  LiMITATIOllS,  LOHIMIN,  MoftT- 
OAOB,  NonOE,  POWEB,  SaTISTAOTIOII,  SpEEATB-DeBT,  STATUTB-MBBGBAffT 
AHD  StAFUB,  TbVSTBB. 
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DEBTOR,  a  penm  does  not  make  himself  a  debtor,  because,  by  virtue  of  a  power  to 
charge  land  with  the  parent  of  money,  he  executes  an  appointment  under 
it ;  or  because,  in  a  marriage  settlement,  he  limits  a  term  or  years  in  trust  to 
raise  portions,  S70. 
DECREE,  difference  between  a  final  decree,  and  a  decree  quod  oomputetf  299. 

See  Debt,  Judomknt. 
DEED,2,  n.  (6) and  (c) 
delivery  of,  2,  n.  (c) 

meaning  of  the  expression  that  a  deed  is  ^  executed,"  2,  n^c) 

8ee  MoRTOAos. 
DEER,  196,  200. 

DEMAND,  creditors  need  not  demand  but  by  an  action,  506,  n.  (J) 
DEMONSTRATIVE  LEGACY.    See  Lboaot. 
DEPOSIT  OP  TITLE  DEEDS.    See  Mortoaob. 
DESCENT,  as  distinguished  from  purchase,  69, 108, 104, 105. 

See  Hsnu    Seisin. 
DEVASTAVIT,  what  it  is,  494,  495. 

acto,  which  at  law  may  be  a,  495. 

acts,  which  in  equity  may  be  a,  496. 

a  co-executor,  who  did  not  concur  in  a  devastavit,  is  not  answerable,  500. 

when  it  is  committed  by  an  executor,  his  executor  is  answerable,  500. 

constitutes  a  simple  contract  debt,  500. 

an  executor,  who  commits  a  devastavit  in  law,  may  sometimes  be  relieved  in 
Equity,  501. 

acts  that  may  not  be  a,  556, 557. 

See  Action,  Evidencb. 
DEVISE,  of  real  estate,  in  trust  for  the  payment  of  debts,  or  debts  and  legacies,  37. 

of  a  trust  estate,  69. 

on  condition  to  pay  legaciecf,  97. 

fimudulent  as  against  creditors,  214—234. 

of  knd,  subject  to  the  incumbrances  on  it,  359, 360, 366. 

Bee  Condition,  Debt,  Lboact. 
DEVISEE  OP  MORTGAGED  LAND.    See  Contehwjtion. 
DIAMONDS,  may  be  paraphernalia,  159, 160, 162. 
DISTRESS.    See  Condition. 
DOGS,  200,  and  u.(j) 
DOVES,  199. 
DOWER.    See  Notice. 
DUNG,  182,  n.(&) 
DUTY.    See  I^bate,  ADmnurrRATiON. 


EJECTMENT.    See  Entbt. 
ELECTION,  161,  n.  (j) 

when  paraphernalia  are  bequeathed  by  a  husband  to  his  wife,  she  may  elect  to  take 

them  m  her  own  right,  or  under  the  will,  161. 
by  executor  or  administrator,  to  retain  assets  in  satisfaction  of  his  debt,  267,  and 
n.  (c) 

m  cases  of  conversion,  203,  209,  n.(Aj,)  212. 

creditors  by  specialty  may,  at  their  election,  take  their  remedy  against  the  heir  or 

executor,  382, 373. 
on  stock  sold  by  a  trustee,  c(»itrary  to  his  trust,  517. 

between  profits  of  trade  carried  on  by  an  executor,  and  interest  on  the  capital  and 
value  of  the  stock  employed,  529. 
ELEGIT,  14,  412. 

he,  to  whom  land  is  delivered  under,  is  possessed  of  a  chattel  estate,  412. 
reference  to  authorities  on  the  satisfaction  or  determination  of  a  statute,  or  execu- 
tion by  elegit,  414,  n.  (u) 
See  Extent,  Judoment. 
EMBLEMENTS,  186. 

are  personal  estate  of  a  person  deceased,  184. 
kinds  of  com  and  vegetables  which  are,  186. 
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EMBLEBfENTB— (Omfmtiaf.) 

reference  taaathoritiet  oo,  166»  n.  (to) 

to  whom  tfaev  may  belong^,  186, 187, 188. 

principles,  which  make  certain  roots  and  crops  to  be,  188. 

principles  of  k  claim  to,  188, 189. 

of  a  tenant  in  fee,  go  to  his  executor,  when  the  land  descends^  190L 

when  a  devisee  of  a  tenant  in  fee  will  or  will  not  be  entitled  to^  190. 

in  case  of  joint-tenancy,  sarvive  with  the  land,  190. 

cases  where  a  claim  to  emblements  may  ftil,  191, 192. 
ENROLMENT  OF  RECOGNIZANCES  AND  DEEDS,  2,  n.  (6) 
ENTRY,  RIGHT  OF,  is  a  chattel  interest,  107. 

ejectment,  under,  107. 

improperly  called  a  power,  107. 

See  CoNDmoii. 
EQUALITY,  between  debts,  275, 28S^-284, 292, 290. 

between  a  judgment  at  law,  and  a  decree  in  equity,  292»  296. 
EQUITABLE  A^ETS.    See  Assets  Ei^uitaiilb,  Marshal. 
EQUITY.    See  Chanobbt,  Debt,  Decbbb,  Reuev,  Suit. 
EQUITY  OF  REDEMPTION,  of  a  term  of  jears  mortgaged  is  aaKts,  14a 

of  the  fee  simple  mortgaged  is  assets,  149. 
ESTATE,  pur  outer  vie  in  freehold  land,  and  limited  to  tiie  testator  merely,  or  to  him, 
his  executors  and  administrators,  is  personal  assets,  151. 

pur  outer  vie  limited  to  the  ancestor  and  his  heins  u  ^^  assets,  158. 

privity  of;  306,  908. 

legal,  S99, 40L 

with  reference  to  priority  of  incumbrances,  necenty  of  being  aeieed  or  poi- 

sessoQ  Ot,  o<li7. 

acquiring  the,  pendente  lite,  400. 

better  right  to  call  for  the,  417,  418. 

See  Personal  Estate,  Real  Estate,  Trvst. 

EVIDENCE,  inventory,  delivered  to  the  ecclesiastical  court,  may  be  evidence  of  aaseti, 
145—148. 

of  assets,  900,  547. 

when  judgment  affainst  an  executor  is  evidence  of  a  devastavit,  904. 

admission  of  parol  evidence  to  rebut  the  presumption,  that  a  legacy  greater  than, 
or  equal  to,  a  debt  is  meant  to  be  given  in  satis&ction  of  it,  464r--4d0. 

to  prove  title  of  executor  to  sell,  necessary  to  produce  probate  of  the  will,  477. 

parol  evidence  is  admitted,  that  land  bought  by  an  executor  was  purchased  widi 
assetSi  ^99. 
EXECUTION,  of  a  deed,  2,  n.  (c) 

See  Elegit,  Executor,  Extent,  Statute-staple. 
EXECUTOR,  although  not  named,  is  bound  by  his  testator's  oontnct  or  bond,  4, 979. 

a  debt  owing  by,  to  his  testator,  150. 

a  debt  owing  by,  to  his  testator,  is  assets,  144, 149, 150. 

question  between  executor  and  heir,  182,  n.  (6) 

or  administrator,  generally  speaking  all  personal  property  devolves  to^  200. 

his  title  to  an  unpublished  MS.,  241,  n.  (r)] 

de  9on  tart,  or  of  his  own  wrong,  270,  and  n.  (r) 

power  of,  to  exercise  a  preference  between  creditdn^  285. 

action  by  creditor  against,  286, 287,  288,  290, 292. 

suit  in  equity  by  creditor  against,  285, 290, 291,  292, 298,  and  n.  (&) 

judgment  against,  290,  291,  299. 

judgment  de  bonis  propriit  of,  296,  and  ib.  n.  (A)  and  (t,)  900. 

when  judgment  against,  is  evidence  of  a  devastavit,  904. 

debt  by  decree  against,  291. 

his  duty  to  appl|r  for  an  injunction  in  certain  case%  296^  and  n.  (a) 

Compelled  to  bring  assets  into  court,  298. 

his  liability  to  pay  out  of  his  own  property  sometimes  the  costs  of  a  creditoi^ 
action  against  him,  and  sometimes  ooth  debt  and  costs,  901— 906i 

relief  of,  in  equity,  in  cases  where  he  has  mispleaded  at  law,  901,  n.  (e) 

pleas  o(  to  an  action  at  law,  901—905. 

waver  by,  of  a  term  of  years,  907, 908,  and  ib.  n.  O'O  SlOl 

mortgage  acquired  in  the  character  of,  429. 
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EXECUTOR— (Cofi^tntterf.) 

if  ao  executor,  before  he  takes  out  probate,  acts  as  executor,  then  he  may  be  sued 

before  probate,  4S6.  ' 

power  ot  to  revive  a  debt  barred  by  the  statute  of  limitations,  447. 
advertisement  by,  for  debts,  448. 

power  of,  to  wave  the  protection  of  the  statute  of  limitations,  449. 
his  alienation  of  assets,  473. 
general  power  of,  before  probate,  473. 
power  of,  over  assets,  475l 

similarities  and  distinctions  between  an  executor  and  an  administrator,  475,  and 
n.  (jf) 

on  alienation  by  execntor  of  assets,  the  purchaser  or  other  alienee  is  not  bound 
to  see  to  the  executor's  application  of  the  money  received  by  him,  476. 

cannot  by  his  will  dispose  of  assets,  477. 

Ml  ihe  death  ot  assets  devolve  to  the  testator's  personal  representative,  477. 

bis  alienation  of  a  lease  for  years,  made  on  condition  not  to  assign  without  li- 
cense, 477, 478.  * 

his  right  to  transfer  stock  snecifically  bequeathed,  477. 

taking  assets  in  execution  for  the  pnyate  debt  of,  482. 

following  assets,  and  interference  of  equity  against  an  executor's  disposal  of  them. 
484,  485,  n.  (r),  492,  40a  *^ 

general  conclusicms  on  the  interposition  of  equity  against  an  executor's  alienation 
of  assets,  488. 

causes  of  the  interference  of  equity  against  an  executor's  alienation  of  assets,  489. 
argumente  for  the  interposition  of  equity  ainiinst  an  executor's  nledire  of  a  ner- 
sonal  chattel,  490.  v-^  \r» 

following  assets  into  land  bought  by  an  executor,  492,  498. 

personal  liabilities  of,  494. 

not  a  mere  ordinary  bailee,  498. 

where  there  are  two  or  more  executors,  lor  many  purposes  each  represents  the 
testator ;  and  alone  and  independently  of  the  rest  may  receive  or  pay  debts, 
and  do  many  other  acts,  499,  500. 

his  irregular  preference  of  a  cr^itor,  501. 

accepting  security  in  place  of  payment  of  a  debt,  503. 

promise  of,  to  pay  a  debt,  604. 

legacy,  506—512. 

bond  of,  for  payment  of  a  legacy,  509,  n.  (/) 

orofits  made  by  him  of  assete,  516. 

loan  or  investment  by,  517. 

or  trustee,  whose  duty  leads  him  to  lav  out  money  in  the  public  funds,  should  in- 
vest it  in  the  three  per  cent  consols,  519. 

or  trustee,  when  answerahle  for  a  las  occasioned  by  investing  money  in  the  pub- 
lic funds,  500. 

the  court  of  chancery  will  protect  an  executor  or  trustee,  in  doing  what  it  would 
itself  order  him  to  do^  519. 

parting  with  property  or  asseto  to  a  co-executor,  520. 

his  liability  for  proper^^  placed  with  bankers,  525. 

continuing  the  trade  of  his  testator,  527. 

power  or  duty  of,  to  complete  work,  which,  in  the  way  of  his  trade,  a  testator  has 
begun ;  or  to  fulfil  an  agreement  entered  into  by  the  testator,  to  perfonn  cer- 
tain work,  and  which,  at  the  time  of  his  death,  was  not  begun,  5w. 

who  carries  on  his  testator's  trade,  makes  himself  personally,  and  his  own  pro- 
perty, liable  to  debts  incurred  in  the  trade,  and  himself  persanaliy  liable 
to  the  bankrupt  laws,  532. 

his  submission  to  Arbitration,  535. 

or  trustee,  liability  of,  for  a  breach  of  trust,  538. 

concurring  in  certain  acts,  539. 

acts  which  require  the  concurrence  of  all  the  executors  or  trustee^  599. 

responsibility  occasioned  by  concurring  in  a  sale  of  stock,  544. 

all  executors  appear  to  be  trustees,  inasmuch  as  the  duty  to  execute  the  will  is  a 
trust,  589.  , 

by  proving  the  will,  an  executor  has  been  held  to  have  accepted  the  trusts  annexed 
to  a  legacy,  539. 
Vol.  VIII. —2  0 
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EXECUTOR— (Omttittttfcf.) 

receipt  fbr  money  paid  to  an  executor,  541, 543. 

responsibility  for  so  much  only  of  a  trust  fund,  as  is  actually  miaappliedf  546^  547, 
and  n.  (y) 

instances  where  his  personal  liability  is  not  incurred,  566. 

it  is  his  business  to  find  out  the  testator's  creditors,  556,  n.  ( j) 

care  to  be  observed  in  paying  simple  contract  debt?,  556,  n.  (j) 

clause  of  indemnity  to,  in  a  will,  557. 

where  there  is  not  fraud,  nor  a  breach  of  trust,  ezecutora  and  trustees  are 
protected  by  the  courts  of  equity,  558. 

See    AcTTioif,    Administrator,  Answer,   Devastavit,  EIlection,  Evidkhcb, 
Glasses,  Heir,  Insurance,  Interbot,  Judqhemt,  Lease,  Lboact,  Mokt- 
OAGE,  Pictures,  Plea,  Retainer,  Trustee. 
EXEAfPTION,  of  a  testator's  personal  estate  from  the  payment  of  his  debts,  40, 67. 

See  Personal  Estate. 
EXONERATION,  of  real  estate,  356. 

principle  of  exoneration  of  mortgaged  land  out  <^  the  assets  of  the  mortgagor,  370. 

instances  in  which  the  same  principle  does  not  aoply,  370, 371. 

case  of  a  mortmige,  where  the  owner  of  the  lana  may  not  be  entitled  to  ezooeit* 
tion  out  of  Uie  assets  of  the  mortgagor,  371. 

See  Covenant,  Debt,  Wife. 
EXPENSES,  funeral  and  testamentary,  257. 

application  of  a  separate  estate,  in  paying  funeral  expenses,  561. 

tacking  of,  to  a  mortgage,  389. 

See  C!osT8. 
EXTENT,  in  the  case  of  crown  debts,  25, 28. 

reference  to  a  case  containing  much  learning  on  the  nature  of  tenancy  under  an 
extent,  399,  n.(Xc) 

extended  value  of  land,  409, 410, 412, 413. 

— — is  below  the  true  value,  412,  413. 

See  EuBorr,  Execution. 
EXTINGUISHMENT,  or  release  of  a  debt  by  a  testamentary  act,  469,  and  n.  (a) 

FIRE,  destruction  of  assets  by,  498,  and  n.  (J) 

See  AnNurrv,  Executor,  Insurance. 
FISH,  in  a  pond,  199. 

in  a  trunk,  200. 
FIXTURES,  on  leasehold  premises  belonging  to  testator,  and  which  he  had  a  right  to 
remove,  held  to  be  mere  personal  chattels,  184. 

reference  to  a  treatise  on,  182,  n.  (6) 
FOLLOWING  ASSETS,  484,  485,  n.  (r),  492, 493. 

into  land  bought  by  an  executor,  492. 
FOREIGN  COUNTRY,  goods  in  a,  are  assets  in  England,  145. 

assets  which  consist  of  property  in  a,  235. 
FRAUD,  in  concealing  a  mortgage  or  settlement,  421. 

See  Devise,  Mortgage,  Notice,  Statute. 
FRUIT,  on  trees,  heir  entitled  to,  199. 
FUNDS,  PUBLIC.    See  Executor,  Loss,  Stock. 
FUNERAL,  257. 

expenses,  257—261,  274. 

— —  retaining  to  pay,  262,  n. 

'  application  of  a  separate  estate  in  paying  a  wife's,  581. 

See  Burial. 

GAVELKINl!)  LAND,  is  real  assets,  152. 

GLASSES,  generally  speaking,  are  personal  estate,  182,  n^} 

but,  unoer  some  circumstances,  may  go  to  the  heir,  18^  n.(b) 
GOODWILL  OP  A  TRADE,  145,  n.(y) 

money  for  which  it  sold,  held  to  be  assets,  145. 
GRASS,  growing,  heir  entiUed  to,  200. 

See  Emblements 
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HEIRv  unless,  for  the  purpose  expresBly  named  in  his  ancestor's  special  contract,  is  not 
bound  by  it,  4,  ^. 
if  land  is  devised  in  fee  to  the  testator's  heir,  he  will  take  by  descent,  although 

the  land  is  charged  with  debts  or  legacies,  69. 
when  he  takes  by  devise,  and  when  by  descent,  108, 104, 105. 
questions  between  executor  and  heir,  162,  n.(6) 
title  of,  to  certain  personal  chattels,  196. 
entitled  to  timber,  and  fruit,  and  other  trees  ^wing,  199. 
entitled  to  fruit  on  trees,  and  to  grass  growing,  1^,  200. 
is  liable  to  his  ancestor's  debts,  no  farther  than  to  the  value  of  the  land  descend- 
ed, 225. 
his  title  to  unpublished  manuscripts,  241,  n.  (r) 
specialty  in  wnich  he  is  not  bound,  334,  335. 

See  Election,  Exoneration,  Glaaans,  Heir-Loom,  Mortgage,  Pictures,  Rents  and 
Profits,  Trust. 
HEIB-LOOM,  195. 

definitions  of  an,  195,  and  n.  (6) 

personal  chattels  bequeathed  to  accompany  limitations  of  real  estate,  and  directed 
to  be  taken  as  heir-looms^  197. 
HORSES,  200. 
HOUNDS,  200,  and  n.  {j) 

HUSBAND,  wife's  personal  chattels  made  by  marriage  the  property  of  her,  103. 
See  Burial,  Paraphernalia,  Satis&ction,  Wife. 

* 
IMPREST,  word  used  in  government  documents,  16,  n.  (tO 
INCUMBBLANCE,  priority  of  successive  incumbrancers  of^the  same  land,  396. 

incumbrancers  to  which  the  law  and  an  equal  equity  may  give  priority,  406—416. 
buying  or  getting  in  an,  406, 418. 
buying  or  getting  in  a  satisfied  incumbrance,  414,416. 
procuring  an  assignment  of  a  satisfied  term  of  years,  415, 416, 417. 
See  Judgment,  Mortgage,  Notice,  Purchaser,  Recognizance  .Statute-Merchant 
and  Staple. 
INDEMNITY,  covenant  of,  276. 

See  Executor,  Will. 
INDIA,  real  estate  in,  made  assete  for  debts,  237. 
INJUNCTION,  to  restrain  a  creditor's  action  at  law,  293.^ 

to  restrain  proceedings  against  real  assets  descended,  295  n.  (o) 
duty  of  an  executor  to  apply  for  an,  295  n.  (a) 
against  execution  under  a  judgment  against  executor,  300. 
INSURANCE,  case  where  an  executrix  was  entitled  to  renew  her  testator's  policy  of 
insurance  against  fire,  142. 
whether  an  executor  is  bound  to  renew  his  testator's  policy  of  insurance  against 

fire,  496  n.  ((2) 
proceeds  of  a  testator's  policy  ot  insurance  against  fire,  and  renewed  by  his  execu- 
trix, under  particular  circumstances  not  considered  as  part  of  the  testator's 
general  personal  estate,  but  afibcted  with  a  trust  for  the  benefit  of  the  parties 

mterested  in  the  real  estate  so  insured  and  burnt  down,  142. 

INTEREST,  on  arrears  of  an  annuity,  136. 

executor's  claim  to  interest,  on  his  own  money  laid  out  by  him  in  payment  of  the 

testator's  debts,  265,  n.  (s) 
executor's  or  trustee's  liability  for,  512. 
when  an  executor  or  trustee  is  obliged  to  pay  interest,  in  ordinary  cases  the  rate 

is  4/.,  but  in  particular  cases  5/.,  per  cent.,  514. 
compound,  sometimes  payable  l^  an  executor  or  trustee,  515. 
made  of  assets,  or  a  trust  fund,  ol6. 
on  debts,  560. 
instances  in  which  a  court  of  law  has  refused  to  allow  interest  on  a  debt,  565—567. 

.  allowed  interest  on  a  debt,  567—^569. 

not  recoverable  beyond  the  penalty  of  a  bond,  570, 572. 

in  particular  cases,  a  court  of  equity  will  decree  the  payment  of  interest  beyond 
the  penalty  of  a  bond,  572. 
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INTEREST— (Gmtmiied.} 

in  general  cases,  a  court  of  equity  does  not  allow  interest  beyond  the  penalty  of  a 
.  bond,  reqynisance,  or  jodgment,  574. 

is  recoverable  in  an  action  at  law  on  a  judgment,  564, 570. 

in  general  casesi  a  court  of  eqoity  does  not  allow  interest  aa  a  judgment,  573. 

allowing  interest  on  a  judgment,  which  may  be  tacked  to  a  mort^ige,  574,  n.  (d) 

when  by  a  will  freehold  luid  is  devised  m  trust  for,  or  charged  witl^  the  payment 
of  debts,  the  creditors  are  entitled  to  be  paid,  with  interest  on  debto  which 
carry  interest,  574,575. 

subsequent,  from  the  foot  of  the  master's  report,  575. 

rate  of,  allowed  by  a  court  of  equity  on  debts,  575.    See  Legacy. 
INVENTORY,  delivered  to  the  ecclesiastical  court,  145-148, 255,  256,  n.  (n) 

See  Evidence. 
INVESTMENT,  by  executor  or  trustee,  517. 

the  court  of  chancery  invests  trust  money  in  the  3  per  cent  consols,  519. 
IRELAND,  goods  in,  are  assets  in  England,  145. 

assets  which  consist  of  property  in,  235. 

JEWELS,  may  be  paraphernalia,  159, 160, 161. 
JUDGMENT,  275, 282,  286,  and  n.  (/)*  292,  293,  SIQ,  333, 502. 

presuming  payment  of  a,  53. 

voluntary,  277. 

against  an  executor,  290,  291, 299,  300,  328,  ib.  n.  («},  335. 

equality  between  a  judgment  at  law  and  a  decree  in  equity,  292,  296.  " 

de  bonis  propriis  of  an  execntor,  296,  ib.  n.  (A)  and  (t),  300, 505^  506,  500. 

de  bonis  testaloris  and  de  bonis  i^oprtM,  302--305, 307—316. 

of  assets  ^uando  acciderintf  302. 

debt  consisting  of  damages  recovered,  369. 

copyholds  not  liable  to  execution  on  a,  392. 

priority  of  successive  incumbrancers  of  the  same  land,  396. 

with  reference  to  priority  of  incumbrances,  necessity  of  being  seised  or  pooKssed 
of  the  legal  estate,  399. 

incumbrances  to  which  the  law  and  an  equal  equity  may  give  priority,  406--418. 

buying  or  getting  in  an  incumbrance,  406—418. 

a  satisfied  incumbrance,  414, 416. 

reference  to  a  form  of  assignment  of  a,  413,  n.  (n) 

debt  by,  is  a  chose  in  action,  413. 

a  judgment  creditor  does  not  lend  his  money  upon  the  immediate  view  or  contem- 

Elation  of  the  conusor's  real  estate,  419. 
lebt.  Elegit,  Interest,  Notice,  Purchaser. 

LAfiOtJRERS,  wages  of  a  servant  within  a  statute  of,  277,  and  n.  (r) 

statutes  of,  277,  n.  (/>) 
LAND,  generally  speaking,  means  real  estate,  to  the  exclusion  of  leaseholds  for  years, 
127,  n.  (v) 

freehold,  descended,  is  assets,  214. 

descended  or  devised,  where  placed  when  assets  are  ranged  to  pay  debts,  374—362. 

every  devise  of,  is  specific,  382,  o.  (x) 

See  Conversion,  Exoneration,  Purchaser,  Real  Estate. 
LANDLORD.    See  Covenant,  Lease,  Rent 
Land-tax,  liability  of  annuitant  to  pay,  134. 

with  reference  to,  distinction  between  a  rent  or  annuity,  and  an  annuity  which  is 
only  an  instalment  of  a  legacy,  134. 
LEASE,  for  years  held  to  be  assets,  144. 

for  one  year,  made  by  a  copyholder,  is  assets,  144. 

for  years,  b^  license  made  by  a  copyholder,  is  assets,  144. 

renewable,  is  assets,  144,  n.  (y) 

trust  of  lease  for  years  is  assets,  149. 

bequeathed,  and  by  the  assent  of  the  executor  vested  in  the  legatee,  held  to  be 

assets,  149. 
or  leasehold  for  years,  when  not  assets,  2da 
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LEASE— (Omltniied) 

ezecator'salieDation  of  a  lease  for  yean,  made  on  condition  not  to  aan^^  withoat 
license,  477, 478. 

condition  of  a  lease  lor  yean  may  be  broken  by  an  ezecutor'B  asBignment  of  the 
term,  if  the  condition  ezpressdy  extends  to  executors,  478, 

condition  against  alienatioi:  of  a,  may  be  broken  by  leasee's  bequest  of  the  tonn«  480« 

relief  in  equity  against  an  executor's  forfeiture  of  a  lease  by  alienstion,  481, 482,n.(/) 

See  Assets,  Covenant,  Rent,  Term,  Waver,  Wife. 
LEASEHOLD.    See  Land,  Lease. 
LEGACY,  personal  estate  is  the  natural  or  proper  fund  for  the  payment  of  a,  86, 94. 

payable  out  of  real  estate,  85. 

examples  of  wills,  in  which  legacies  have  been  held  to  be  payaUe  oat  of  real  es- 
tate, in  aid  of  the  personalty,  86—88. 

of  a  legacy  charged  on  land  by  a  condition  in  the  will  to  pay  it,  01. 

demonstrative,  02, 121,  122, 12a 

examples  of  wills  interpreted  to  bequeath  legaoies  out  of  personal  estate  only 

94— oa 

distinction  between  debts  and  legacies,  with  referrace  to  a  charge  on  real  estate,  06. 

real  estate  is  not  charged  with  legacies,  unless  an  intention  to  make  this  charge  is 
discovered  mthe  will,  86,  OC 

if  a  le^c;^  is  given  by  a  will,  or  by  a  codicil,  Deal  estate  cannot  therebybe  charged 
with  it,  unless  it  is  executed  according  to  the  statute  of  frauds,  109. 

when  real  estete  may  or  may  not,  by  a  wm,  be  charged  with  a  legacy  given  by 
a  codicil,  109— in. 

distinction  between  a  will,  which  itself  charges  real  estate  with  future  legacies, 
and  a  will  that  reserves  a  power  to  change  by  a  future  instrument.  111. 

if  by  a  will  a  legacy  is  cbarffea  on  land  only,  Uiis  legacy  cannot  be,  under  the  sta- 
tute of  frauds,  expressly  revoked,  except  by  a  testamentary  instrument  ex- 
ecuted according  to  that  statute,  112, 113. 

substitution  made  by  a  codicil  of  a  Imcy,  or  the  legatee,  when  by  the  will  a  legacy 
is  charjfed  on  real  estase,  in  aid  of  the  personalty,  114. 

important  dijQTerence  between  a  substituted  legacy  and  an  original  legacv,  115. 

when  a  charge  of  a  legacy  on  land  devised  is  a  charge  at  law,  and  when  it  is  a 
charge  in  equity  only,  119, 120. 

fiulureof  real  estate  charged  with  a,  121. 

sinking  of  a,  into  the  inheritance,  aa  the  death  of  the  legatee  beibre  the  time  of 
payment,  125. 

woids  which  make  a  condition  precedent,  on  a  bequest  of  a  legacy  out  of  personal 
estate,  125. 

distinction  between  interest  and  maintenance,  with  reference  to  the  vesting  of  a 
legacy  given  out  of  personal  estate,  125, 126. 

— — -— —  a  legacy  contingent  until  a  future  day,  and  a  legacy  not  payable 
until  a  future  day,  126. 

a  general  rule  is,  that  a  legacy  payable  out  of  land  will  sink  into  the  inheritance, 
if  the  legatee  dies  before  tne  time  of  pajrment,  127,  n.  (y) 

a  charge  of  legacies  on  land  authorizes  a  court  of  equity  to  decree  a  sale,  or  mort- 
gage or  sale,  of  it,  for  payment  of  the  legacies,  129. 

real  estate  charged  of  a  legacy,  which  a  trustee  has  raised  out  of  it,  and  misap- 
plied, 190. 

distinction  between  a  legacy  and  a  residue,  with  reference  to  a  charge  on  real  es- 
tate, 130, 131. 

aatisfoction  of  a  debt  by  a,  460. 

ejctinguishment  or  release  of  a  debt  by  a  testamentary  act,  469,  and  n.  (a) 

for  a  legacy  given  out  of  personal  property,  the  executor  may  be  sued  in  either  a 
court  of  equity,  or  the  ecclesiastical  court,  608. 

doobtful  if  an  action  may  be  sustained  in  a  court  of  law,  to  recover  a  general  or 
pecuniary  legacy,  payable  out  of  personal  estate,  508—512. 

charged  on  land,  action  for  a,  508,  n.  (a) 

executor's  promise  to  pay  a,  508 — 512. 

after  an  executor  has  assented  to  the  bequest,  an  action  at  law  lies  against  him,  to 
recover  a  chattel  specifically  bequeathed,  511. 

See  Annuity,  Charge,  Condition,  Debt,  Executor,  Marshal,  Residue, 

2o2 
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LEGACY,  GENERAL  OR  PECUNIARY,  definitioo  of  a,  380. 

instancet  and  ezamplei  of  a«  866, 887. 

See  Legacy. 
LEGACY  SPECIFIC^  definitioii  of  a,  88a 

of  a  debt,  122. 

of  a  sum  of  money  oot  of  a  debt,  128. 

distinetkm  between  a  apecific  and  a  demonotfalive  legacy,  122. 

where  placed,  when  aaaeta  are  ananged  to  pay  debta,  d74»  S7&,  878^  881,  862,ib. 

n.(»)  ^ 

advantages  and  dindvantagM,  which  attend  a  apecifio  legacy,  884,  n.  (/) 

a  court  of  eqaity  leans  a^inst  coDStroing  a  le^^y  to  be  sprafic,  884,  n.  (/) 

instances  aad  examples  S  a,  884, 886i 

beqaest  of  goods  and  chattels  on  board  a  ship,  88S,  n.  (o) 

See  Legacy. 
LEGAL  ASSETa    SeeAantsLml. 
LEGAL  ESTATE.    See  Estate,  Right 
LESSOR.    See  Covenant,  Lease,  Rent 
LETTERS  OF  ADMINISTRATION.    See  Administittion. 
LIABILITY.    See  Re^xmnbUity. 

LIEN,  in  pairing  debts,  a  court  of  equity  respects  a  specific  lien  on  property,  liable  as 
equitable  assets  to  debts,  818. 

a  bond  is  not  a  lien  on  real  estate,  843. 

of  a  vendor  on  tbe  estate  sold,  848. 

a  creditor  has  no  lien  upon  assetsb  484,  485. 

on  a  residue,  486. 

See  Crown-Debt 
LIFE-ESTATE.    See  Estate. 
LIMITATION  CONDITIONAL.    See  Condition. 
LIMITATIONS, 

statute  of  (21  James  L,  c  Id),  l^  51, 488. 

—  does  not  fix  any  limitation  to  a  bond  debt,  51. 
'        does  not  destroy  or  bar  the  debt,  but  the  remedy  only,  438, 489. 

— — -^  revival  of  simple  contract  debts,  barred  by  the,  50. 

power  of  executor  to  revive  a  debt  barred  by  the,  447. 

power  of  executor  to  wave  the  protection  of  the,  449. 

— —  courts  of  equity,  although  not  within  the  words,  are  within  the  spirit  and 
meaning  of  the,  450,  &1. 
■    ■■  if  a  debtor  creates  a  tmst  to  pay  debts,  this  trast  will,  under  some  cir- 
cumstances, take  a  case  out  of  tiie,  458. 
LIS  PENDENS,  acquiring  the  legal  estate,  pendente  liUy  4l0a 
LIVING.    See  Presentation. 
LOAN,  by  executor  or  trustee,  517. 

See  Mortgage. 
LONDON,  custom  of,  relative  to  a  simple  contract  debt,  284. 
LOSS,  of  assets  by  robberjr,  theft,  fire,  or  other  accident,  ^7, 496,  and  n.(^  499. 

occasioned  by  loan  or  investment  of  assets  or  trust  prop^ty,  517. 

occasioned  by  investing  assets  or  trust  money  in  the  poblio  funds,  620.  > 

See  Executor. 

MAINTENANCE.    See  Legacy. 

MANURE,  182,  n.  (b) 

MANUSCRIPT,  unpublished,  is  probably  not  assefeB,  241,  n.(r) 

unpublished,  title  of  heir  or  executor  to,  241,  n.(r) 
MARSHAL,  general  principles  of  Marshalling  two  fiinds,  829, 342. 

technically,  the  term  <*  marshar  is  not  applied  except  to  assets,  yet  a  species  of 

marshalling  may  be  applied  to  the  property  of  a  person  living,  880,  d8L 
marshalling  assets  for  creditors,  331. 

' for  simple  contract  creditofs,  where  creditors  by  specialty  have 

token  tbe  personal  assets,  831—385. 
— — — — •  for  specialty  or  simple  contract  creditors^  or,  as  the  case  may 

be,  for  both  of  them,  8d5--887. 

for  creditois,  where  the  funds  to  be  maishalled  oonaist  of  1^ 

and  equitoble  asKts,  387—840. 
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MARBHAL^Cmiinued,) 

maTBhalling  assets  for  legatees,  340. 

— — — — ^  in  6ivoQr  of  a  bequest  to  charitable  uses  846. 

for  a  widow,  in  respect  of  her  paraphernalia,  353. 

— ; — ; of  a  mort^gor,  359. 

principles  of  the  interposition  of  equity  to  manhal  letal  and  equitable  assets, 
339,340.  -e  --1  «• 

See  Charitable  Uses,  Wife. 
MEDICAL  NOSTRUM,  R£CIP£  OR  SECRET,  pcoperty  in  a,  163,  n.  (c) 
MISTRESS.    See  Bond. 
MONEY,  arising  from  a  sale  of  real  estate,  when  it  is  equitable  assets,  321. 

See  Conversion,  Investooent,  Mortgage,  Personal  EsUtte* 
MORTGAGE,  equitable,  6. 

by  deposit  of  title  deeds,  6—12, 24. 

in  equity  a  mortgage,  pledge  and  money,  is  personal  estate,  184. 

money,  192,  318. 

on  a  mortgage  in  fee,  the  money  belongs  to  the  executor,  and  not  to  the  heir  of  the 
mor^fagee,  193. 

on  a  mortgage  in  fee,  the  pledge  and  money  are  in  equity  personal  estate,  194. 

on  a  mortgage  in  fee,  the  mortgagee  may,  to  some  intents,  make  the  pledge  real 
estate,  194. 

on  a  purchase  from  a  mortgagee  in  fee,  the  purchaser  may  make  the  pledge  real 

estate,  194. 
debt,  318. 
a  mortgage  debt  is  by  specialty,  if  the  mortgagor  enters  into  a  bond  or  covenant  to 

pay  the  money,  and  by  simple  contract  if  there  is  no  such  bond  or  covenant, 

357,  368. 
exoneration  of  land  mort^ged,  356. 
when  a  mortgage  debt  is  payable  out  of  the  mortgagor's  personal  assets,  857, 

358,360. 

■■  not  payable  out  of  the  mortgagor's  persmal  assetSi 
359,360. 
in  equity  land  mor^aged  is  a  pledge  only,  357. 
devise  of  land,  subject  to  the  incumbrances  on  it,  359,  360, 966. 
tacking  to  a,  288, 

priority  of  successive  incumbrancers  of  the  same  land,  396. 
with  reference  to  priority  of  incumbrances,  necessity  of  being  seised  or  possessed 

of  the  legal  estate,  399. 
incumbrances  to  which  the  law  and  an  equal  equity  may  give  priority,  406—418. 
a  mortgagee  is  a  purchaser  |»ro  tanto,  400, 416,  n.  (fi) 
favour  shewn  to  a  purchaser,  honafide^  for  a  valuable  considerBtion,  and  without 

notice,  400—404. 
buying,  or  getting  in,  an  incumbrance,  406 — 418. 
I  a  satisfied  incumbrance^  414,  416. 

procurinff  an  assignment  of  a  satisfied  term  of  years,  415,416,  417. 
concealdi,  420,^1. 

mortgagee  protected  against  a  misrepresented  or  concealed  settlement,  421. 
mortgagee  who  fraudulently  neglects  his  duty  to  take  or  keep  the  title  deeds  of  the 

estate,  421—423. 
acquired  in  the  character  of  executor  or  trustee,  423. 

mortgagee's  will,  disposing  of  the  mortgaged  property,  or  money  secured  by  it,  424. 
even  at  law  a  mortgagee  is,  in  some  cases,  considered  to  be  a  trustee,  427. 
a  person  may  give  by  his  will  all  his  interest  in  mortgages,  to  which  he  may  be 

entitled  at  the  time  of  his  death,  429. 
of  assets  by  an  executor,  475, 476. 
See  Contributkm,  Debt,  Exoneration,  Notice,  Tacking,  Wife. 


NEW  RIVER  SHARES,  are  real  estate,  184. 
NEWSPAPER,  share  in  a,  is  assets,  149, 183. 

profits  of  printing  of  a,  held  to  be  assets,  149, 183. 
__  share  in  a,  is  devisable,  184,  n.  (]i) 
NEWS- WALK,  advantage  of  a,  held  to  be  assets,  145. 
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NOSTRUM,  property  in  a,  183,  n.  (c) 
NOTE.    See  Promissory  Note. 
NOTICE,  of  debts,  285,  28a 

of  a  bond  debt,  502, 556,  n.(fi 

by  action,  556,  n.  (^' ) 

an  executor  is  boimd  to  take  notice  of  debteof  record,  502. 

of  action  against  executor,  287. 

of  a  mortgage  or  other  incumbrance,  399, 419,  420. 

firaad  tow^s  a  mortgagee,  by  not  giving  him  notice  of  prior  incumbruieei, 
419,  n.  (fi) 

purchase  with  notice  of  a  trust,  408,  404. 

dower  is  an  exception  to  the  doctrine  of  notice  to  a  purchaser,  404, 405. 

See  Purchaser. 

ORDER,  in  which  the  debts  of  a  peraon  deceased  are  payable  out  of  his  legs]  as- 
sets^ 274. 

in  which  assets  are  by  a  court  of  equity  taken  to  pay  debts,  374. 

in  which  the  assets  of  a  married  woman  have  been  taketi  to  pay  her  debts,  582. 
PARAPHERNALIA,  158—163, 166, 353, 354,  355,  n.  (o) 

where  placed  when  assets  are  ranged  to  pay  debts,  374,  375, 376, 381,  382. 
PARK,  198,  n.  (w) 
PAROL,  meaning  of  the  word,  6,  n.  (*) 

demur  o&  7,  n.,  233. 

now  not  alloweid  to  demur  in  cases  of  infancy,  238.    See  Evidence. 
PARTNERSHIP.    See  Personal  Estate. 
PARTRIDGES,  TAME,  200. 
PEARLS  may  be  paraphernalia,  159. 
PENALTY,  with  respect  to  probate  or  letters  of  administration,  243, 244,  247,  249. 

See  Bond,  Interest.  ^    ,  ^  *    ^  .      , 

PERSONAL  ESTATE,  is  in  equity  the  first  fund  for  payment  of  a  ^testator'fl  ddits, 

40,  42, 43,  67. 

exemption  of,  from  payment  of  debts,  40, 67. 

arguments  for  or  against  its  exemption,  44,  45. 

in&rences  with  respect  to  its  exemption,  46. 

a  testator  cannot,  unless  his  creditors  please,  take  his  personal  assets  from  them,  67. 

is  the  natural  or  proper  fund  for  the  payment  of  legacies,  86,  94. 

certain  property  held  to  be  personal  estate  of  a  person  deceased,  182. 

real  estate,  by  a  deed  of  partnership  converted  into  personalty,  held  to  be  penooa) 
estate  of  a  person  deceased,  1^. 

real  estate,  contracted  to  be  sold,  held  to  be  personal  estate  of  a  person  deceas- 
ed, 18a 

river  or  canal  shares,  in  some  instances  are,  184* 

conversion  of,  into  real  estate,  211. 

where  placed  when  assets  are  arranged  to  pay  debts,  881. 

See   Annuity,  Emblements,  Exemption,  Exoneration,  Fixtures,  Glaases,  H^, 
Heir-Loom,  Mortgage,  Pictures,  Trees. 
PERSONAL  REPRESENTATIVE.    See  Administrator,  Executor. 
PERSONAL  SECURITY.    See  Security. 
PHEASANTS,  tame,  200. 
PICTURES,  generally  speaking,  are  personal  estate,  182,  n.  (b) 

but,  under  some  circumstances,  may  go  to  the  heir,  182,  n.  (^) 
PIGEONS,  199,  and  n.  (x),  200. 
PIN-MONEY,  167.    See  Wife. 
PLANTATIONS,  debts  in  the,  236,  and  n.  {g) 
PLEA,  (rf*  executor  to  action  at  law,  301 — 305. 

false,  of  an  executor,  303, 304. 

executor's  relief  in  equity,  in  cases  where  he  has  mispleaded  at  law,  301,  n.  (c) 

omission  to  plead  a  deficiency  of  assets  construed  to  be  a  confession  of  assets,  801 

of  purchase  without  notice,  400—404.    See  Retainer. 
PLEDGE,  of  paraphernalia,  162. 

of  assets  by  an  executor,  475, 476.    See  Mortgage,  Retainer. 
POIJCY*    See  Insurance. 
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POSSIBILITY,  in  a  term  of  years,  172—174. 

coupled  with  an  interest,  devise  of,  173,  n.  (I)    See  Wife. 
POULTRY,  200. 

POWER,  to  raise  money  to  pay  debts  and  legacies,  or  legacies  only,  70. 
difference  between  a  devise  and  a  power  to  sell,  75. 
a  party,  to  whom  a  bare  power  of  sale  is    given,  is  miable  to  release  the 

power,  84. 
theaothority  conferred  by  a  power  to  sell  is  personal,  and  cannot  be  exercised  by 

a  deed  executed  by  attorney,  84. 
a  purchaser,  under  a  power  to  sell  in  a  will,  is  in  by  the  testator,  84. 
donee  of  a  power  to  sell  may,  sell  part  at  one  time  and  part  at  another,  64. 
personal,  not  transferable  to  a  new  trustee  appointed,  73,  n.  (r) 
money  not  appointed  under  a,  is  not  assets,  S^l. 
See  Appointment,  Debtor,  Legacy,  Rents  and  Profits. 
PREFERENCE,  power  of  an  executor  to  exercise  a  preference  between  creditors,  265. 

See  Executor,  Priority. 
PRESENTATION  TO  A  CHURCH,  162, 153,  n.  (x),  182,  n.  (o),  240. 
PRIORITY,  of  successive  incumbrancers  of  the  same  land,  396* 

See  Creditors,  Incumbrance,  Preference. 
PRIVITY  OP  CONTRACT  AND  ESTATE,  306, 306. 
PROBATE  OP  A  WILL,  243. 

duty  on  probate  and  letters  of  administration,  243 — ^255, 274. 
probate  duty  not  payable  on  rentes,  or  part  df  the  public  debt  of  France,  254. 
fireneral  power  of  an  executor  before  probate,  478. 
See  Elxecutor. 
PROFITS,  accounting  for  profits  made  of  assets,  a  trust  fund,  516. 

See  Newspaper,  Rent,  Rents  and  Profits,  Trade. 
PROMISE,  distinction  between  a  pard  promise,  and  a  bond  sriven,  to  a  kept  mis- 
tress, 280. 
sufficient  consideration  to  support  a,  260,  n.  (t) 
by  executor  to  a  debt,  504. 

■   legacy,  506—512. 
PROMISSORY  NOTE,  4,  n.  (y) 
PROVISO,  operations  of  the  word,  98,  n.  (6) 

PURCHASE.    See  Annuity,  Debt,  Descent,  Legacy,  Notice,  Purchaser. 
PURCHASER,  responsibility  of  a  purchaser  of  real  estate,  devised  to  pay  debts,  or  debts 

and  legacies,  48. 

I by  will  charged  with  debts  or 

debts  and  legacies,  68. 
distinction  between  a  devise  and  a  power,  with  reference  to  his  responsibili^,  49, 50. 
responsibility  of  a  purchaser  of  real  estate,  charged  with  legacies,  117. 
of  an  estate  charged  with  an  annuity,  139. 
where  real  estate  is  agreed  to  be  bought,  the  price  to  be  paid  is  made  real  estate  of 

the  purchaser,  183,  n.,  (g) 
favour  shewn  to  a  purchaser  bona  Jide,  for  a  valuable  consideration,  and  without 

notice,  40(>--404. 
buying  or  getting  in  a  satisfied  incumbrance,  414, 416. 
assignment  of  a  satisfied  term  of  years,  415,  416, 417. 
protected  against  a  concealed  mortgage,  421. 

■ *  or  misrepresented  settlement,  421. 

purchase  of  assets  from  an  executor,  475, 476. 

on  alienation  1^  executor  of  assets,  the  purchaser  or  other  alienee  is  not  bound  to 

see  to  the  executor's  application  of  the  money,  476. 
See  Mortgage. 

REAL  ASSETS,  152. 

REAL  ESTATE.     See  Annuity,  Assets  Equitable,  Conversion,  Exoneration,  Ijand, 

Legacy,  Mortgage,  Personal  Estate,  Purchaser,  River. 
REAL  SECURITY.    See  Security. 
RECEIPT,  for  trust-money,  539, 540. 

for  money  paid  to  an  executor,  541, 542. 
RECIPE,  OR  MEDICAL  RECEIPT,  property  in  a,  188,  n.  (c) 
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RECOGNIZANCE,  275, 276, 282, 28S. 

in  the  nature  of  a  statate-ataple,  411. 

at  common  law,  reference  to  authorities  on,  414,  n.  («) 
^   See  Incumbrance,  Priority. 
RECORD,  meaning  of  the  word,  %  n.  (6) 
RECTORY.    See  Presentation. 

REDEMPTION.    See  Equity  of  Redemption,  Mortgage,  Tacking. 
RELEASE,  or  extinguishment  of  a  debt  by  a  testamentary  act,  4^,  and  n.  (a) 

See  Power. 
RELIEF.    See  Administrator,  Ezeeator,  Devastavit,  Lease,  Plea. 
RENT,263. 

reserved  out  of  an  incorporeal  hereditament,  136, 137. 

reserved  on  a  lease  for  life,  154,  n.  (d) 

Sersonal  estate  of  a  person  deceased,  184. 
istinctions  which  occur  on  rent  unpaid  at  the  death  of  a  lessor,  who  is  seised  in 

feoHsimple,  185. 
may  be  separated  from  a  reversion,  and  be  made  the  subject  of  a  bequest,  185. 
death  of  lessor  on  a  rent-day,  185. 

lessor's  action  for  rent,  under  a  lease  for  years,  806—311, 314. 
RENT-CHARGE.  168. 
of  a  wife,  168. 
See  Annui^,  Land-Taz. 
RENTES,  (PUBLIC  DEBT  OF  FRANCE).    See  Probate. 
RENTS  AND  PROFITS,  trust  to  laise  money  out  oC  39. 

title  of  heir  to  intermediate,  where  there  is  a  power  of  sale,  83. 
where  placed,  when  assets  are  ranged  to  pay  debts,  376, 377,  n.  (o\  878. 
REPUBLICATION.    See  WilL     ^         '^' 

RESIDUE,  distinction  between  a  legacy  and  a  residue,  with  reference  to  a  cbaige  on 
real  estate,  130,  13L 
lien  on  a,  485. 
See  Debt  Loffacv 
RESPONSIBIUTY.    See  Answer,  Executor,  Interest,  Purchaser,  Term,  Trustee. 
RETAINER  OF  ASSETS^  retaining  to  pay  funeral  expenses,  or  cost  of  administn- 
tion,  261,  n.  (b) 
right  of  executor  to  retain,  in  satisfaction  of  his  own  debt,  263, 275. 

■  administrator  to  retain  in  satisfactbn  of  his  own  debt,  263,  n.  (d^  275. 
executor  may  not,  to  the  prejudice  of  legatees,  retain  in  discharge  of  his  own  le- 
gacy, 264,  n.  (d) 
reference  to  authorities  on,  264,  n.  (d) 
executor  or  administrator  may  retain,  after  a  decree  for  an  account  in  a  creditor's 

suit,  264,  n.(f) 
on  the  doctrine,  that,  by  operation  of  law,  the  property  of  the  testator's  goods  is  al- 
tered and  vested  in  the  executor,  as  his  own  goods  in  Batisftction  of  his  debt, 

264,  n.0*) 
executor  redeeming  out  of  his  own  money  property  pledged  by  his  testator,  and  the 

executor's  right  to  retain  it,  265,  n.  («) 

by  a  widow,  and  executrix  or  administratrix  of  her  husband,  267 — 269. 

executor  may  retain  his  own  debt,  or  the  debt  of  his  trustee,  209. 

executor  may  retain  to  satisfy  a  debt  due  to  himself  as  trustee,  269. 

executor  <fe  son  tort  cannot  retain,  270. 

a  court  of  equity  will  not  assist  a,  271. 

retaining  out  of  equitable  assets,  271, 340. 

bv  heir  or  devisee,  272. 

pleading  in,  263,  n.  Qd) 

retaining  for  da,p)ages  for  a  breach  of  contract,  268, 209. 

by  trustees  or  executors,  sureties  for  a  testator,  325,  and  n.  (g) 

executor  retaining  his  own  debt  out  of  a  separate  estate,  the  assets  of  a  married 
woman,  561,  and  n.  (s) 
REVERSION,  in  fee  descended  is,  wlien  assets,  real  assets,  153—157. 
REVIVAL.    See  Debt 

REVOCATION  OP  A  LEGACY.    See  Legacy. 
RIGHT,  better  right  to  call  for  the  legal  estate,  417, 4ia   See  Cooditioo,  Entry. 
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RINGS,  may  be  paraphernalia,  169. 

SSI%i?vT^'J?"^»*'L"'  "^  iMtances  real,  and  in  othen  personal  estate,  184. 
ROBBERY,  loss  of  assets  hy  robbery  or  theft  496, 499. 
ROOTS.    See  Emblements. 

SALE,  of  assets  by  an  ezecator,  475,  476. 

of  a  ship  by  an  executor,  497. 

of  stock,  589, 544, 645.    See  Conyerslon,  Personal  EstatOi  Purchaser 
SATISFACTION,  buying  or  getting  in  a  satisfied  incumbrance,  414, 416^ 

procunng  an  assignment  of  a  satisfied  term  of  years,  41&  416, 417 

of  a  debt  by  a  legacy,  460. 

of  a  de^  arising  from  a  contract  made  by  a  husband,  to  make  a  provision  for  his 

wife,  m  the  event  of  her  surviving  him,  466-^166 
See  Elegit,  Term. 
SAVINGS,  out  of  a  wife's  separate  estate,  166. 

"  pin-money,  167. 

SECRET,  property  in  a  medical,  183,  n.  (c) 
propertv  m^  a  secret  in  trade,  183,  n.  (c) 

SECURITY,  personal,  executor  or  trustee  not  authorised  to  lend  money  on,  617. 

real,  investment  on,  519. 

meaning  of  the  words  real  security,  519,  n.  (u) 
SEDUCTION.    See  Bond.  ^ 

SEISIN,  in  law,  155,^56. 

actual,  155, 156. 
SEPARATE  ESTATE.    See  Funeral,  Order,  Pin-money,  Wife. 
SIgVANT,  wages  of  a,  277,  and  n.  (r)    See  Labourers. 
SETTLEMENT,  purchaser  or  mortgagee  protected  against  a  misrepresented  or  con- 

cealed  settlement,  421. 
SHARE.    See  Newspaper,  River. 
SHEEP,  200. 
SHIP,  is  assets,  145. 

sale  oC  by  an  executor  or  administrator,  497.    See  Legacy  Specific. 
SIBCPLE  CONTRACT.    See  Creditors,  Debt,  London,  Marshal. 
SOLICITOR.    See  Answer. 

SPECIAL  CONTRACT,  a  contract  may  be  special,  although  it  does  not  afi*ect  real 
estate,  as  a  bond  not  mentioning  heirs,  835»  n.  {j) 

See  Creditors,  Debt,  Marshal. 
SPECIFIC  LEGACY.    See  Legacy  Specific 
SEPARATE  DEBTS,  145. 

in  an  invoitory,  are  assets^  145—148. 
STAPLE,  409,  n.  (») 

statute,  40(3. 
STATUTE, 

9  Henry  IE.  c.  18,  Magna  Charta,  (crown-debts,)  9S. 

Westm.  IL,  18  Edward  L,  c.  18,  (eleyit,)  14, 412. 

18  Edward  L,  stat  3,  c.  1,  (Statute  of  Merchants,)  408,  and  n.  (r) 

27  Edward  HI.,  stat  2,  c.  9,  (Statute  of  the  Staple,)  408. 

21  Henry  VUL,  c  4,  (refusal  of  part  of  executors  to  act,)  76. 

28  Henry  VIU.,  c  6,  (recognizance  m  nature  of  a  Statute-staple,)  411. 
92  Henry  VUL,  c.  37,  (arrears  of  a  rent^sharge,)  169, 170. 

88  Henry  VIII.,  c.  89,  (crown-debts,)  15. 

13  Elizabeth,  c  4,  (crown-debts,)  17, 28. 

27  Elizabeth,  c.  8,  (crown-debts)  28. 

21  James  L,  c  16,  (limitations,)  15,  51, 438.    See  Limitations. 

29  Charles  IL,  c.  3,  (frauds,)  7, 109,  425,  492, 504. 

8  and  4  W.  &  M.,  c.  14,  (fraudulent  devises,)  214—225. 

4  and  5  W.  &  M.,  c.  16,  (fraud  towards  a  mortgagee,)  419,  n.  (h) 

20,  (docketing  judgments,)  502. 

24,  (devastavit,)  500. 

8  Anne,  c.  14,  (action  of  debt  for  arrears  of  rent,)  136, 137. 

9  Anne,  c  10,  s.  80  (postage  of  letters,)  274. 

4  George  II.,  c.  28,  (distren  for  ren^8eck,)  ld5w 
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STATUTE— (OtmrtnwA) 

5  George  II.,  c.  7,  (debts  in  plantfttkmB  and  colonies  in  America,)  296. 

9  George  II.,  c  35,  (charitable  uses,)  346. 
17  George  II.,  c.  38,  s.  3,  (mone^  received  by  overseer  of  the  poor,)  274 

5  George  III.,  c.  17,  (lease  of  Uthes  or  other  incorporeal  hereditaments,)  137. 
25  George  UL,  c  35,  (crown-debts,)  28. 
36  George  III.,  c.  52,  (legacy  of  an  infant,)  407  n.  (x) 
47  George  III.,  st.  2,  c.  74,  (debts  of  a  deceased  trader,)  22&— 22a 

54  George  IIL,  c.  156,  (copyright,)  241. 

55  George  III.,  c.  184,  (duty  on  probate  and  administration,)  24dw 
55  George  III.,  c.  192,  (surrender  of  copyholds^)  38, 65, 130. 

57  George  III.,  c.  117,  (crown-debts,)  26. 

I  and  2  George  IV.,  c.  121,  (crown-debts,)  31. 

9  George  IV.,  c.  14,  (Lord  Tenterden's  Act,)  414    417. 
c.  33,  (real  estate  in  India  made  assets  for  debts,)  237. 

II  George  IV.  and  1  Will.  IV.,  c  47,  (debts  of  a  person  deceased,)  228,  332. 

—  c.  65,  (application  of  dividends  finr  an  in&nt,) 

497,  n.  (x) 

> STATUTE-MERCHANT,  408,  and  n.  (r) 

buying  or  getting  in  an  incumbrance,  406—418. 

reference  to  authorities  on  the  satisfaction  or  determination  of  a,  414,  n.  (u) 

See  Priority. 
STATUTE-STAPLE,  408,  and  n.  (r) 

execution  under  a,  17,  n.  («) 

recognizance  in  the  nature  of  a,  411. 

buving  or  getting  in  an  incumbrance,  406-^8. 

reference  to  authorities  on  the  satiafiiction  or  determinatkui  of  a,  414,  n.  (u) 

See  Priority. 
STATUTES  OP  LABOURERS,  277,  n.  (p) 
STOCK,  (money  in  the  public  funds,)  is  assets,  145, 148. 

passing  under  particular  words  used  in  a  will,  148,  n.  («) 

general  nature  of  a  sum  of  government  stock,  175,  n.  (to) 

IS  a  chose  in  action,  174 

right  of  executor  to  transfer  stock  specifically  bequeathedi  477« 

scud  by  a  trustee  contrary  to  his  trust,  517. 

sale,  or  transfer,  of,  539,  544, 545.   See  Executor. 
SUBSTITUTION.    See  Legacy. 
SUIT  IN  EQUITY.    See  Answer,  Creditors,  Injunction. 
SURETY.    See  Retainer. 
SWINE,  200. 

TABULA  IN  NAUFRAGIO,  407. 

TACKING  TO  A  MORTGAGE,  388. 

TENANT,  legal  estate  of  a,  399,  401, 415. 

TERM,  of  years  attendant  on  the  inheritance,  22, 415^  416, 417. 

if  a  term  of  years  is  created  out  of  the  inheritance,  in  trust  to  raise  a  mm  of 
money,  this  money  is  pay<d)le  out  of  real  estate,  127. 

liability  of  an  attendant  tenn  to  be  assets,  149,  n.  (to) 

of  years  oi  a  wife,  170. 

trust  of  a  terra,  which  attends  the  inheritance  of  a  wife,  172,  n.  (d) 

of  years,  posibility  in  a,  172 — 174. 

waver  by  executor  of  a  term  of  years,  807,  808,  ib.  n.  (j),  dlO. 

procuring  an  assignment  of  a  satisfied  term,  415,  416,  417. 

who  is  entitled  to  the  first  benefit  of  a  satisfied  term  of  year%  that  has  not  been 
assigned  to,  or  in  trust  for,  any  particular  incnmbranoer,  417. 

liability  of  a  trustee,  if,  with  knowledge  of  a  formw  mortgage,  he  aasigns  a  satis* 
fied  term  to  a  later  mortgagee,  416. 
TESTAMENTARY  EXPENSES,  257,  264,  274. 

retaining  to  pay,  262,  n. 

construction  put  on  the  words,  in  a  particular  will,  S63. 
THEFT.    See  Robbery. 
TIMBER,  199.    See  Hire,  TreesL 
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TITHES,  in  the  handa  of  It  jmen  are  real  asaeta,  158. 

TITLB  DEBDa    See  Mortgage. 

TRADE,  piofita  of  a  teetator'B  jpooda,  traded  witb  by  exeoator,  «re  aaaeta,  144. 

profits  d  aaaeta  employed  m,  516. 

executor  contmuiiig  the  trade  of  hia  teatator,  516»  fS/27, 

of  a  testator,  carried  on  under  the  direction  of  the  court  of  chancery,  567. 

directed  by  will  to  be  carried  on  by  execoton^  582. 

See  Election,  Executor,  Good-will,  Partnerahip,  Secret,  T^rader. 
TRADER,  debts  of  a  deceased,  225,  232. 
TRANSFER.    See  Stock. 
TREES,  felled,  are,  as  between  heir  and  executor,  personal  estate,  182,  n.  (ft) 

bought  by  a  person,  who  dies  before  they  are  f ^ed,  are  petsonal  estate,  1«2,  n.  (6) 

binxoee,  200^  n.  (a).    See  Heir. 
TRINKETS,  maybe  paraphernalia,  159. 
TRUST,  debt  contracted  bj  a  breach  of,  12. 

resultiaff  for  a  testatora  hm  at  law,  89. 

estateTdevise  of  a,  69. 

estate  in  fee-eimple  is  real  aawts,  162. 

of  a  term,  which  attends  the  inheritance  of  a  wtf9, 172,  n.(d) 

liability  dE  executor  or  trustee  for  a  breach  oi,  588. 

estate  for  years  la,  in  equity,  legal  aaaets,  320. 

estate  in  fee  is  legal  assets,  320. 

a  bond  taken  in  the  name  of  fi.,  in  trust  ibr  A.,  is,  in  equity,  legal  assets  of  A.,  320. 

money  is,  by  the  court  of  chancery,  inyested  in  the  three  per  cent  consols,  519. 

receipt  for  trust-money,  539,  540. 

Sen  Lease,  Notice,  Term,  Trustee. 
TRUSTEE,  effect  of  his  misapplication  of  money,  which  he  haa  raised  out  of  real  es- 
Ute,  and  that  ought  to  have  been  applied  by  him  in  payment  of  debts  or  le- 
gacies, 130. 

liability  of  hisassets  to  make  good  a  breach  of  trust,  12, n. (y) 

mortgage  acquired  in  the  character  of,  42^ 

legal  estate  of  a  trustee  will  not  pass  by  general  words  of  description  of  land  used 
in  his  will,  if  the  lands  are  devised  to  uses  not  applicable  to  trust  property, 
428,  n.  (r) 

profits  made  by  him  of  the  trust  fond,  516. 

stock  sold  by  a  trustee  contrary  to  his  trust,  517. 

loan  or  investment  by,  517.  ,  .      c,« 

*    or  executor,  is  not  authorized  to  lend  money  on  personal  security,  517. 

concurring  in  certain  acts,  589.  ,    ^^    i  e^>i 

his  responsibility  occasioned  by  concurrmg  m  a  sale  of  stock,  544. 

responwbility  for  so  much  only  of  a  trust  fond,  as  is  actually  miaapplied  by  him, 
546, 547,  and  n.  (y) 

clause  of  indemnity  in  a  will,  557. 

See  Executor,  Interest,  Loss,  Power,  Retainer,  Term,  Trust 


VEGETABLES.    See  Emblements. 
VENDOR,  his  lien  on  the  estate  soldi  843. 
VICARAGE.    See  Presentation. 
VOLUNTARY,  bond,  275, 277—282. 
judgment,  277. 

WAGES,  of  a  servant,  277,  and  n.  (r>    See  Labourers. 
WASTE  OP  ASSETS,  304.    See  Answer,  Devastavit 
WATCHES,  may  be  paraphernalia,  159.  .  ^  „,^ 

WAVER,  by  executor,  of  a  term  of  vears,  807,  308,  ih.,  n.0>  310. 
WIDOW.    See  Paraphernalia,  Wife. 

WIPE,  paraphernalia  of  a,  158.  -  .      u    i_    j  ifio 

her  personal  chattels  made  by  marriage  the  property  or  her  busbamd,  loA 
chattels  possessed  by  a  wife,  as  executrix  or  administratrix,  163,  n.  (a) 
chattels  settled  or  given  to  the  separate  use  of  a,  164. 

Vol.  VIIL— 2  P 


480  niDEZ, 

ynFEn-iContinued.) 

at  law  a  husband  cannot,  without  the  intervention  of  a  troBtee,  make  dmng  the 
coverture  agift  to  hia  wife  fat  her  aepaxate  use,  and  to  take  eflfeet  in  his  life- 
time, 166. 

but,  in  a  court  of  equity,  such  gifts  are  supported,  although  not  made  to  a  trustee 
for  the  wife,  165. 

gift  of  personal  chattels  from  a  husband  to  his  wife,  166, 166, 167. 

separate  estate  of  a,  164—167,  577-^582. 

pin-money  of  a,  167. 

rent,  interest,  or  dividends  of  a  separate  estate,  166. 

savings  out  of  a  separate  estate,  ^66. 

savings  out  of  pin-money,  lOT. 

a  wife's  sepahite  estate,  made  so  by  the  gift  of  any  person,  not  her  husband,  is  in 
equi^  not  assets  for  the  payment  of  her  husband's  debts,  166. 

a  wife's  pin-money  made  her  separate  estate  by  the  gift  of  her  husband,  by  means 
of  articles  or  a  settlement  executed  previously  to  the  marriage,  is  not  aaseli 
to  pay  the  husband's  debts^  167. 

but  if  a  husband  during  the  coverture  makes  a  gift  to  his  wife  of  personal  chatteb, 
these,  althooghgiven  to  the  wife's  separate  use,  are  asMts  to  pay  the  bus- 
band's  debts,  167. 

rent-charge  of  a,  168. 

terms  of  years  of  a,  170. 

trust  of  a  term  which  attends  the  inheritance  of  a,  172,  n.  (d) 

her  possibility  in  a  term  of  years,  172 — 174. 

choses  in  action  of  a,  174, 242. 

mortgage  term  of  a,  171,  n.  (r) 

assignment  by  a  husband  of  a  possibility  possessed  in  the  right  of  his  wife,  173, 
174. 

power  of  a  husband  to  dispose  of  his  wife's  present  choses  in  action,  177. 

when  a  wife's  present  choee  in  action  survives  to  her,  178, 18L 

husband's  release  of  a  chose  in  action  of  his  wife,  178,  n.  (a) 

title  of  husband  to  his  wife's  present  choses  in  action,  if  he  survives  her,  179l 

when  a  wife's  contingent  chose  in  action,  or  contingent  reversionary  interest,  sur- 
vives to  her,  180, 181. 

assignment  by  a  husband  of  his  wife's  chose  in  action,  which  is  a  contingent  re- 
versionary interost,  expectant  on  an  estate  for  life,  180. 

assignment  by  a  husband  of  his  wife's  vested  reversionarv  interest,  180. 

husuind's  contmct  1^  settlement  to  purchase  his  wife's  choses  in  action,  180, 181. 

bond  given  to  her  by  her  husband  before  marriage,  to  leave  to  her  a  certain  suid, 
IS  valid,  267,  266,  n.  (/) 

exoneration  out  of  the  assets  of  a  husband,  who  has  mortgaged  his  wife's  estate, 
363. 

when  on  a  mortgage  of  a  wife's  land,  the  debt  is  the  debt  of  the  husband,  it  is 
payable  before  all  legacies  bequeathed  by  him,  but  all  his  other  debts  aie 
payable  before  it,  365. 
\  if  the  mortgage  has  been  paid  off  out  of  the  husband's  assets,  his  creditors  have 
not  a  right  to  stand  in  the  place  of  the  mortgagee,  to  come  round  on  the 
wife's  estate,  365, 36a 

debts  payable  out  of  a  separate  estate,  the  assets  of  a  married  woman*.  577. 

her  power  of  disposition  of  a  separate  estate,  577— ^L 

anticipation  of  a  separate  estate,  977,  and  n.  (a) 

out  of  a  separate  estate,  which  is  tiie  assets  of  a  married  woman  deceased,  a  Court 
of  Equity  pa^  her  debts  by  bond  and  by  simple  contract  |>artfastu,  681. 

See  Apparel,  Burial,  Paraphernalia,  Retainer,  Satiflfoction. 
WILL,  unless  republished,  land  acquired  after  a  will  is  made  will  not  pass  by  it,  al- 
though the  terms  of  it  express  this  intention,  432,  n.  (n) 

clause  of  indemnity  to  trustees  or  executors,  557. 

See  Charge,  Devise,  Lease,  Legacy,  Mortgage,  Probate,  Release,  Trade,  Trustee. 
WORK,  begun,  or  agreed  to  be  peiformed,  by  a  testator.  530. 
WRIT,  of  degit,  412. 
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PREFACE. 


The  following  Treatise  has  been  prepared  to  exhibit  ia  a  small  com- 
pass and  practical  form,  one  of  the  most  important  branches  of  the  law  of 
real  property — ^the  law  on  the  Exposition  of  Wills.  As  few  owners  of 
any  description  of  landed  property  die  intestate;  and  as,  in  consequence^ 
few  titles  to  estates  are  found  without  a  will  in  them;  the  law  on  the  ex- 
position of  devises  is,  necessarily^  a  subject  of  universal  interest  and  daily 
investigation.  The  Author  has  aimed  to  compile  a  book  to  be  useful  in 
the  interpretation  of  wills  of  common  occurrence.  To  this  end,  he  has  se- 
lected for  his  materials^  exclusively  the  authorities,  and  principles  of  con- 
struction, of  frequent  practical  application.  It  has  formed  a  part  of  his 
plan,  in  the  exposition  of  many  of  the  cases,  to  transcribe  the  language  of 
the  Bench,  as  their  best  explanation;  and  he  has  sought  farther  to  increase 
the  usefulness  of  the  work,  with  little  addition  to  the  length  of  it,  by  the 
many  references  which  will  be  found  dispersedly  made  to  the  margin,  for 
numerous  cases  of  similar  import  with  those  mentioned  in  the  text.  The 
latest  authorities  have,  when  practicable,  been  preferred  for  illustration: 
a  few  which  have  been  published  during  the  progress  of  the  work  in  the 
press  are  added  at  the  end. 
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CHAPTER  L 

INTENTION,  THE  LAW  OF  DEVISEa 

Tbs  cases  on  the  sabject  appear  to  authorize  the  general  position,  that 
the  intention  of  the  testator  is  the  law  of  devises. 

In  a  deedy  technical  form  and  language  are  often  essential  to  give  effect 
to  the  intention  of  the  parties,  on  the  principle,  that  a  deed  is  made  with 
mature  deliberation,  and  with  knowledge  of  the  laws.(a) 

A  greater  latitude  of  construction  is  permitted  of  wills,  on  the  princi* 
pie,  that  a  testator  is  not  supposed(&)  to  be  acquainted  with  legal  form 
and  language  ;(c)  and  that  it  is  a  reasonable  indulgence,  to  leave  to  every 
one  the  power  to  make  his  own  will  in  his  own  way. 

*The  exposition  of  wills  has  always  been  governed  by  the  r  vo  -i 
intention  of  the  testator.  Before  the  Statute  of  Wills,  32  L  ^  -I 
Hen.  VIII.,  c  I,  this  was  a  part  of  the  common  law.(£f) 

Since  the  Statute  of  Wills,  the  same  principle  has  been  invariably  ac- 
knowled^d.  The  early(e)' cases  all  notice  it;  and  many  of  the  most 
learned  <»  the  judges,  in  later  times,  have  insisted  on  this  principle  in 
pointed  and  remarkable  language.  Mr.  Justice  Wilmot  has  said,  <<  the 
principle  that  must  govern  all  cases  of  this  kind,  is  the  intention  of  the 
testator,  which  is  the  Pole-star  for  the  direction  of  devises."(/)  Lord 
Chief  Justice  Willes;  *^  The  rule  is,  that  voluntas  teatatoria  totum 
tst.^^ig)    Lord  Kenyon,  also:  <^  I  am  clearly  of  opinion,  that  the  inten- 


W  1 


1  P.  W.  20.    9  Bl.  G.  381.  («)  3  Djtr,  1S2  a  (SO,)  171  a  (7);  8  Dj- 

2  Atk.  580.    WiUM,  218.  er,  261  b   (87).  Ltngo/t  emt,  iU   828  a. 
2BLC.881.     1P.W.20.  Claebe's  can,  ib.  880. 
Litt.  8.  686.    Bro.  Abr.  Beviae  1,        (/)  2  Burr.  1112.    See,  alao,  1  Madd. 

89,  88, 80,  62.    6  Mod.  110.     1  Selk.  287.  Rep.  439. 

IP.  W.  20.  is)  I  Alk.877. 
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tion  of  the  testator  is  the  Polar-star,  by  which  we  should  be  guided  id  the 
construction  of  wills."(A)  And  Lord  Lou^boroueh:  <<It  is  my  duty 
to  give  efiect  to  the  will,  as  far  as  the  intention  can  be  clearly  made  oat. 
It  IS  not  permitted  to  me  to  be  affectedly  ignorant  of  the  intention;  much 
less  to  control  a  certain  established  intention  upon  my  own  idea  of  the 
fitness  or  unfitness,  the  liberality,  or  the  political  tendency  of  it"(t) 


[      •S     ]  •CHAPTER  IL 

OF  ILLEGAL  DEVISES. 


SECTION  L 

OF  P&OSPSCTIVE  DXVISKS  OF  AVTER-PtrRCHASSD  LANDS. 

In  the  position,  that  the  intention  of  the  testator  is  the  law  of  devises, 
the  intention  meant  is,  an  intention  of  the  testator  legalfy(a)  to  dispose 
of  his  property.  This  is  the  intention  which  the  law  will,  if  possible, 
fulfil.  An  intention,  illegally  to  dispose  of  it,  the  law  will  frustrate.  It 
should  seem,  a  person  cannot  do  more  by  his  will  than,  with  lepl  ad- 
vice, he  is  able  to  do  by  a  conveyance  in  his  lifetime.  He  may,  indeed, 
effect  any  given  object  in  a  different  way^  by  his  will;  but  the  rules  of 
law,  which  govern  the  objects  themselves  of  a  settlement  of  real  property, 
are  as  applicable  to  a  will  as  to  a  deed;  and  if  an  object  is  illegal,  a  will 
cannot  attain  it. 

A  will  of  lands,  held  for  a  freehold  estate,  is  considered  to  be  a  species 
of  conveyance.  It  will  not,  therefore,  operate  on  lands  in  which  the  testa- 
tor has  no  interest  when  he  makes  his  will.(&)  <' Although/'  observes 
Lord  Mansfield,  <<  as  to  personal  estate,  the  law  of  England  has  adopted 
the  rules  of  the  Roman  testament,  yet  a  devise  of  lands  in  England  is  con- 
P  «4  -I  sidered  in  a  different  light  from  a  *Roman  will.  For  a  will, 
^  -'in  the  civil  law,  was  an  institution  of  the  heir.    But  a  devise 

in  England  is  an  ^appointment  of  particular  lands  to  a  particular  devisee, 
and  is  considered  in  the  nature  of  a  conveyance  by  way  of  appointment; 
and  upon  that  principle  it  is,  that  no  man  can  devise  lands  which  he  has 
not  at  the  date  of  such  conveyance.  It  does  not  turn  upon  the  construc- 
tion of  the  statute  32  Hen.  VIIL,  which  says,  that  <  any  person  having 
lands,  &c.,  may  devise;'  for  the  same  rule  held  before  the  statute,  where 
lands  were  devisable  by  custom.rc)  It  may,  then,  perhaps,  be  said  to  be 
i/Zega/,  prospectively  to  devise  lands  of  inheritance,  which  the  testator 
may  agree  to  purchase  after  the  making  of  his  will;  or  prospectively  to 
devise  a  freehold  lease,  which  is  not  the  property  of  the  testator  when 

(A)  2  Eut,  42.  (a)  2  Burr.  1112.    1  Atk.  877.    2  Sail. 

(0  4  Yes.   341.     See,  alao^  ibid,  812,    42. 
329,  674 ;  2  Vera.  337.  (5)  Cowp.  00.    2  BL  0,878. 

(c)  Cowp.  00. 


or  ILLSOAX.  DXVISES. 


his  will  is  made;  or,  if  the  testator  has  a  subsisting  freehold  lease,  pro- 
spectively to  devise  a  reaewed(flf)  lease  of  the  same  lands.  Terms  of 
years,  it  ipay  be  added,  are  personal  property,  and  the  principle  men- 
tioned does  not  extend  to  them.  It  is  in  the  power,  therefore,  of  a  tes- 
tator, if  he  pleases,  to  devise  (or  bequeath)  a  lease  for  years^  which  he 
18  not  possessed  of  at  the  time  he  makes  his  will.  As  the  devise  is  le- 
gal^ it  will  be  carried  into  effect "(«) 


SECTION  XL 


or  DEVISES  IN  PERFETUITT. 


A  SETTLEMENT  in  perpetuity ^  (which  is  any  period  longer  than  the 
time  the  law  permits  land  to  be  unalienable,)  is  illegal;  and  cannot  be  ef- 
fected by  any  assurance  •whatever.  The  object  of  the  law  r  »«  -■ 
against  settlements  in  perpetuity  is,  to  facilitate  the  change  ■-  ^ 

of  landed  property  from  one  hand  to  another.  (/)  A  means  to  this  end 
is,  to  prevent  its  being  tied  up,  beyond  a  reasonable  period,  in  the  hands 
of  persons  unable  to  sell,  or  otherwise  dispose  of  the  whole  estate  in  it : 
if  the  estate  be  in  fee,  then  of  the  fee-simple;  if  for  years,  of  the  term. 
The  law  permits  land  to  be  made  unalienable  for  a  period,  from  the  day 
the  land  is  settled,  of  a  life,  or  any  number  of  lives,  then  in  being,(^) 
and  21  years,  and  the  farther  period  of  nine  months,  or  any  additional 
time,  within  which  a  posthumous  child  must,  if  at  all,  be  born.(A)  Any 
longer  period  is,  in  law  a  perpetuity. 

The  point  from  which  the  law  begins  to  count  a  perpetuity,  is,  it  is  ap- 
prehended, the  day  on  which  the  property  is  settled.  A  will  of  lands 
seems  to  be  a  settlement  made  on  the  day  of  the  testator's  death;  and 
from  that  day,  it  should  seem,  a  perpetuity  is,  therefore,  to  be  reckoned. 
But  it  appears,  so  strict  and  cautious  is  the  law  not  to  permit  a  perpetuity, 
that  it  is  not  sufficient  if,  in  event,  at  the  death  of  the  testator,  it  turns 
out  that  the  estate  is  alienable  within  the  prescribed  time;  but  the  will, 
and  not  accident,  must  make  it  so:  and  if  a  limitation  in  a  will  is  too  re- 
mote when  the  will  is  published,  the  limitation  is  then,  in  its  creation, 
void,  and  accident  is  not  permitted  to  make  it  afterwards  legal.  (2) 

It  does  not  appear  that  the  law  against  a  perpetuity  requires,  that, 
within  the  limited  time,  the  whole  estate,  in  fee  or  for  years,  is  to  be  vest- 
ed in  one  person,  and  that  he,  singly,  without  the  concurrence  of  other 
persons,  is  to  have  the  right  to  alien  it.  It  seems  only  to  require  that 
*the  estate  in  fee,  or  the  term,  shall  then  be  alienable;  but  r  «g  1 
whether  by  one  person  singly,  or  by  many,  as  by  a  particular  ^  J 

tenant  and  remainder-men,  seems  to  be  immaterial.  The  law  against  a 
perpetuity  appears  hot  to  be  infringed  on,  if,  within  the  limited  period, 
there  are  persons  in  existence  who  are  entitled,  in  the  case  of  a  fee  sim- 

(<Q  See  6  Madd.  Rep.  84.  (j)  Ibid.  134,  136. 

(e)  11  V«B,  390.     ColegTBTe  ▼.  Manby,        (A)  7  T.  R.  102,  103. 
6  Madd.  Rep.  72.  (1)  ^^J  Laneaborough  ▼.  Foz,  Forrester, 

(/)  1  Eden,  R.  416.     1 1  Yea.  137.  %%%. 
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pie,  to  alien  the  whole  fee,  and,  in  the  case  of  a  term  of  yean,  to  alien  the 
whole  term.  Consistently  with  the  law  against  a  perpetuity,  a  person 
seised  in  fee  may  legally  devise  to  A.,  a  person  living,  for  life,  remainder 
to  A.'s  first  son  unborn  in  tail,  or  to  A.  for  life,  remainder  to  A.'s  first 
son  unborn  for  life,(y)  remainder  to  B.,  a  person  living,  in  tail  or  in  fee; 
or  to  A.  for  600  years,  in  trust  to  pay  the  testator's  debts  and  legacies,(^) 
remainder  to  B.,  a  person  living,  for  life,  remainder  to  B.'s  first  sod 
unborn,  for  life,  remainder  to  C,  a  person  living,  in  tail  or  in  fee.  In 
neither  of  diese  instances,  is  a  perpetuity  created.  In  each,  the  fee  sim- 
ple is  alienable  within  the  prescribed  period.  In  the  first,  by  A.  and  A-'s 
first  son,  on  his  attuning  21;  in  the  second,  by  A.,  A/s  first  son  at  21, 
and  B.;  in  the  third,  by  A.,  B.,  B.'s  first  son  at  21,  and  C. 

It  may,  in  this  place  be  observed,  that  a  tenant  jver  outer  vie  is  inca- 
pable, by  the  nature  of  his  estate,  of  creating  a  perpetuity.  His  own 
estate  being  only  for  the  lives  of  persons  in  being,  an  estate  of  longer 
continuance  cannot  be  created  out  oi  it.(/) 

In  whatever  way  a  testator  may  attempt  to  create  a  perpetuity;  whe- 
ther 

1,  By  devising  successive  estates  for  life  to  persons  unborn;  or 
r      «7      1      *^'  ^y  depriving  a  tenant  in  tail  of  his  power  to  suflTer  a 
l         'J  common  recovery;  or 

3,  By  limiting  an  executory  devise,  which  is  not  to  take  effect  within 
the  period  prescribed  by  law;  or 

4,  By  means  of  a  power;  or 

5,  By  a  devise  on  trusts  which  would  make  the  estate  unalienable  lon- 
ger than  the  law  permits — the  intention  of  the  testator  cannot  be  carried 
into  efiect 

1.  A  person  devised  his  lands  <<  to  the  Draper's  Company  and  their 
successors,  in  trust  to  convey  the  premises  to  his  godson,  Matthew  Hum- 
berston,  for  life,  and  afterwards,  upon  the  death  of  the  said  Matthew,  to 
his  first  son  for  life,  and  so  to  the  first  son  of  that  first  son  for  life,  &c; 
and  if  no  issue  male  of  the  first  son,  then  to  the  second  son  of  the  said 
Matthew  Humberston  for  life,  and  so  to  his  first  son,  &c.;  and  in  failure 
of  such  issue  of  Matthew,  then  to  another  Matthew  Humberston  for 
life,  and  to  his  first  son  for  life,  &c.,  with  remainders  over  to  other  per^ 
sons  for  their  lives  successively,  and  their  respective  sons,  when  bom, 
for  their  lives;  without  giving  an  estate  tail  to  any  of  them,  or  making 
any  disposition  of  the  fee."(m)  As  this  case  is  reported  in  Vernon,  the 
Court,  in  giving  judgment,  said,  <^an  attempt  to  make  a  perpetual  suc- 
cession of  estates  for  life  is  vain,  and  not  practicable;  however,  there 
ought  to  be  a  strict  settlement  made,  and  the  intent  of  the  testator  fol- 
lowed, as  far  as  the  rules  of  law  will  admit  of;"  and  it  directed,  <<the 
settlement  to  be  made,  so  that  such  who  were  in  being,  should  be  only 
tenants  for  life;  but  where  the  limitation  was  to  be  to  a  son  not  in  being, 
there  he  must  be  made  tenant  in  tail  male."(n)  The  words  of  the  decree 
r  *S  1  ^^^>''^^^t  the  Master  do  see  a  settlement  made  *of  the 
I-  -^'  residue  of  the  trust  estate,  pursuant  to  the  will  of  the  testator, 

with  limitations  to  the  several  parties  named  to  be  tenants  for  life  in  the 

(J)  Hay  ▼.  Earl  of  CoTantry,  8  T.  R.  83.        (m)  Hamberaton  t.  Httmbenton,  1  P.  W 
(k)  Gore  v.  Gore,  2  P.  W.  28.  332.    2  Vem.  737.    See  1  Eden,  42S. 

(0  Low  ▼.  BuRon,  3  P.  W.  262.  (n)  1  Vem.  738.    See  1  Edem  422 
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said  will,  and  to  the  heirs  male  of  their  bodies,  in  strict  settlement,  ac- 
cording to  the  course  of  law;  and  if  any  of  the  parties  who  are  named 
tenants  for  life  have  any  issue  male  living,  their  names  are  to  be  inserted 
in  the  deed  of  settlement,  "(o)  In  Thelluson  v.  Woodford,  Lord  Al- 
Yanley  nbticed  an  inaccuracy  in  this  decree.  He  said,  <<  ipstead  of  the 
words,  <  to  the  heirs  male  of  their  bodies  in  strict  settlement,  according 
to  the  course  of  law,'  it  ought  to  have  been  to  the  first  and  other  sons, 
and  the  heirs  male  of  their  bodies  successively.  It  is  doubtful,  whether 
the  decree  meant,  that  all  the  persons  named,  who  were  in  existence  at 
the  time  the  decree  was  pronounced,  should  be  made  tenants  for  life.  I 
cannot  think  that  was  the  meaning.  It  must  have  meant  all  the  persons 
named,  who  were  in  existence  at  the  time  of  the  testator's  death;  for  it 
cannot  be  contended,  that  the  children  born  after  the  testator's  death, 
should,  by  the  accident  of  being  born  before  the  decree,  have  estates  for 
life  given  to  them."(j9) 

Lewis  Southcomb,  being  seised  in  fee  in  remainder,  devised  in  these 
words,  "  to  him  the  said  Thomas,  I  do  give  my  estate  of  Holcomb  Bur- 
nel,  during  his  natural  life,  as  soon  as  it  shall  fall;  but  to  his  trustee  in  his 
behalf  shall  be  committed  the  profits  of  the  said  estate,  until  he  shall  ar- 
rive at  the  age  of  21  years;  and  after  him  I  do  give  it  to  his  eldest  or 
any  other  son  after  him,  during  his  natural  life;  and  after  them  to  as 
many  of  his  descendants  issue  male,  as  shall  be  heirs  of  his  or  their  bodies, 
down  to  the  tenth  generation  during  their  natural  lives."  Lord  Ellen- 
borough,  who  delivered  the  judgment  of  the  court  in  this  r  *g  -i 
*case,  distinguishing  it  from  Robinson  v.  Robinson,  and  the  ^  -' 

other  cases  determined  on  the  same  principle,  observed,  <<  in  all  these  ca- 
ses, expressions  were  used,  denoting  an  intention  that  the  lands  should 
continue  in  the  descendants  of  the  first  taker,  as  long  as  there  were  any, 
without  specifying  or  marking  what  estates  such  descendants  should  take. 
But,  in  this  case,  the  devisor  has  not  used  general  terms,  from  whence 
an  intent  to  give  a  descendible  estate  to  the  issue  of  the  first  devisee  may 
be  collected;  but  has,  in  express  terms,  narrowed  the  estates  which  the 
issue  were  to  take  to  estates  for  life;  and  this,  properly  speaking,  is  not  a 
case  of  a  particular  and  a  general  intent,  both  of  which  cannot  be  efiec* 
tuated,  and  where  the  one  must  give  way  to  the  other;  but  a  case  of  single 
intent,  to  create  a  succession  of  estates  for  life,  not  warranted  by  any 
law."(5r) 

Cannon  Southey  devised  "to  Hugh  Somervilie  and  H.  F.  Luttrell  in 
fee,  in  trust  to  and  for  the  use  of  his  great  nephew,  J.  S.  Somervilie,  for 
the  term  of  ninety-nine  years,  if  he  should  so  long  live,  and  after  that 
term  to  the  use  of  the  first,  second,  third,  and  fourth  sons  of  the  said  J. 
S.  S.,  and  the  issue  male  of  their  bodies  lawfully  begotten,  for  the  like 
term  of  ninety-nine  years,  as  they  should  be  in  seniority  of  birth;  and 
in  default  of  such  issue  male  in  him  or  them,  then  to  the  use  of  his  kins- 
man John  Southey,  and  the  issue  male  of  his  body  lawfully  begotten,  for 
the  like  term  of  99  years;  and  in  default  of  issue  male  of  him,  then  to 
his  brother  Robert  Southey,  and  the  issue  male  of  him  for  the  like  term; 
and  in  default  of  issue  male  of  him,  to  the  devisor's  right  heirs."  A 
question  on  this  will  having  been  sent  out  of  Chancery  for  the  opinion  of 


(•)  1  Eden,  492. 

(A)  4  Vefc  333.     1  Eden,  483  (a.) 
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(g)  Seaward  ▼.  Willock,  5  East,  198. 
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the  court  of  Kinfi;'8  Bench,  the  following  certificate  was  retamed:  «  We 
*in     1  *^  ^^  opinion,  that  Hugh  Somerville  and  *Henry  Fownes 
L  -I  Luttrellt  took  a  fee-simple  in  the  freehold  and  copyhold  es- 

tates, according  to  their  respective  natures,  and  the  absolute  interest  in 
the  leasehold  estates,  devised  to  them  by  the  will  of  the  testator.  Can- 
non Southey;  subject  however  to  the  trusts  of  the  said  will;  and  that 
none  of  the  subsequent  limitations  are  limitations  of  uses  executed  by  the 
statute.  If  the  subsequent  limitations  had  been  limitations  of  uses  exe- 
cuted by  the  statute,  we  are  of  opinion,  that  John  Southey  Somerville 
would  have  taken  an  estate  for  a  term  of  99  years,  determinable  with  his 
life,  in  the  freehold  and  copyhold  estates  of  the  testator,  and  in  his  lease- 
hold estates,  if  they  should  so  long  continue;  and  that  upon  his  death, 
his  first  son  would  take  a  like  estate  for  a  term  of  99  years,  determinable 
with  his  life,  in  the  freehold  and  copyhold  estates,  and  in  the  remainders 
of  the  leasehold  estates;  and  that  the  several  subsequent  limitations  to 
the  second,  third,  and  fourth  sons  of  the  said  John  Southey  Somerville, 
and  the  limitations  to  the  defendant  John  Southey,  and  his  issue  male,  and 
the  limitations  to  Robert  and  Thomas  Southey,  and  their  issue  male, 
would  be  void;  and  that  the  other  sons  of  the  plaintiff*,  John  Southey 
Somerville,  would  not  take  any  estate  under  the  testator's  will."(r) 

A  person  devised  an  estate,  consisting  of  freehold  and  leasehold  lands, 
<<  to  his  grandson  John  James  Beard,  and  his  assigns,  so  that  he  and  they 
might  receive  and  take  the  rents,  issues,  and  profits  thereof,  to  his 
and  their  use,  during  the  term  of  99  years,  if  he  should  so  long  live;  and, 
immediately  after  his  decease,  then  to  the  first  son  of  his  body,  lawfully 
to  be  begotten,  and  his  assigns,  to  receive  and  take  the  yearly  rents  there- 
of, to  his  and  their  own  use,  for  the  like  term  of  99  years,  if  he  should 

r  *ii  1  ^^PP^^  ^  '^"S  ^^^  '^^^'  ^"^  ^^  ^^  '^  ^^'  ttiBle  to  such  first  son 
L  -^  lawfully  issuing  for  ever.   And  for  want,  and  in  default  of  such 

issue  of  such  first  son,  then  to  the  use  and  behoof  of  the  second,  and  all 
and  every  other  son  and  sons  of  John  James  Beard,  severally,  succes- 
sively, and  in  remainder,  one  after  another,  as  they  should  be  in  senio- 
rity of  age,  and  priority  of  birth,  and  the  issue  male  of  such  son  or  sons, 
lawfully  issuing,  for  the  like  term  of  99  years  only  (in  case  he  should  so 
long  live;)  and  that  such  elder  son,  or  the  issue  of  such  elder  son,  should 
have  no  greater  estate  than  for  the  term  of  99  years,  determinable  at  his 
decease;  and  the  elder  son  of  such  issue  male  always  to  take  place  be- 
fore the  younger  of  such  son  and  sons,  and  the  issue  male  of  his  and  their 
bodies  lawfully  issuing.  And  in  case  there  should  be  no  issue  male  of 
the  said  John  James  Beard,  nor  issue  of  such  issue  male  at  the  time  of 
his  death,  or  in  case  there  should  be  such  issue  male  at  that  time,  and 
they  should  all  die  before  they  should  respectively  attain  21,  without 
lawful  issue  male;  then,  there  were  similar  limitations  over  to  Joseph 
Beard  (the  brother  of  John  James  Beard,)  and  his  sons  and  issue  male."  A 
case  on  this  will  was  referred  by  the  court  of  Chancery  to  the  Judges  of 
the  King's  Bench,  who  returned  a  certificate  in  these  words:  «•  This 
case  has  been  argued  before  us,  and  we  are  of  opinion,  that  John  James 
Beard,  the  grandson  and  heir  at  law  of  John  James  the  testator,  took, 
under  the  said  testator's  will,  an  estate  for  99  years,  determinable  with 
his  life,  in  the  freehold  estate  devised  to  him,  in  the  first  instance;  and 

(r)  Somerville  ▼.  Lethbridge,  6  T.  R.  213. 
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also  in  the  leasehold  estates  devised,  if  they  should  so  long  continue;  and 
that,  upon  his  death,  leaving  one  or  more  sons,  his  first  son  will  take  an 
estate  for  99  years,  determinable  with  his  life,  in  the  freehold  estates,  and 
what  shall  then  remain  of  the  terms  for  which  the  leasehold  estates  are 
held.  We  are  also  of  ^opinion,  that  all  the  limitations  subse-  ^  »io  i 
quent  and  expectant  upon  the  limitation  to  the  first  son  of  '  ^^  J 
John  James  Beard  are  void.''(9) 

2.  In  Sonday's  case,  Merrick  Sonday  devised  a  house  to  Margaret-liis 
wife,  for  life,  <<  and,  after  her  decease,  my  son  William  to  have  it,  and  if 
my  son  William  marry,  and  have  by  his  wife  any  male  issue  lawfully  be- 
gotten of  his  body,  then  his  son  to  have  it;  if  he  have  no  male  issue 
lawfiilly  begotten  of  his  body,  then  ray  son  Samuel  to  have  the  house;'^ 
and  iotidem  verbis^  to  his  son  Thomas;  then  this  clause  is  added: — 
'<  and  my  will  and  mind  is,  that  if  any  of  my  sons,  or  their  heirs  male 
issue  of  their  bodies,  go  about  at  any  time  to  alienate  or  mortgage  the 
house,  that  then  tlie  next  heir  to  enter  upon  the  house  and  enjoy  it."  A 
common  recovery  was  afterwards  sufiered  by  Thomas,  who  became  seised 
in  possession;  and  the  question  arose,  if,  by  this  means,  he  had  forfeited 
his  estate.  It  was  resolved  by  the  Court,  <^  that  no  condition  or  limita- 
tion, be  it  by  act  executed,  or  by  limitation  of  a  use,  or  by  devise  in  a 
last  will,  can  bar  tenant  in  tail  from  aliening  by  a  common  recovery. '*(/) 

This  case  has  been  followed(tt)  by  Mary  Portington's  case,(v)  Foy  v. 
Hynde,(t<r)  The  Pewterer*s  Company  v.  Christ's  Hospital ;(a;)  and  the 
King  V.  Burchell.(y)  In  the  last,  Lord  Northington  said,  <<The  only 
remaining  question  is,  whether  a  man  can  give  an  estate  tail,  and,  by 
annexing  a  proviso  conditional  not  to  alien,  charge  the  estate  upon  aliena- 
tion of  tenant  in  tail,  with  such  sum  of  money  as  he  thinks  proper?  And 
I  can  no  more  think  of  *saying  any  thing  upon  that  question,  r  «|  q  n 
than  if  it  were  made  one,  whether,  if  a  person  should  pur-  ■-  -' 

chase  an  estate  in  fee-simple,  it  would  be  descendible  to  heirs  female?"(7) 

3.  If  a  person  is  seised  in  possession, (a)  and  by  his  will  he  limits  an 
executory  devise  in  fee,  the  devise  is  not  valid,  unless  the  estate  in  fee  is 
limited  to  become  vested  in  the  object  of  the  devise  within  the  period  of 
a  life  or  lives  in  being  and  21  years,  and  the  further  period  of  nine 
months,  or  any  other  time,  within  which  a  posthumous  child  must,  if  at 
all,  be  born.(^)  If  the  law  were  otherwise,  a  perpetuity  might  e£fee» 
tually  be  created;  for  an  executory  devise  cannot  be  barred  by  any  means 
whatever,  not  even  by  a  common  recovery. (c) 

The  law  against  a  perpetuity  applies  also  to  executory  devises  by  a 
termor  for  years.  If  a  person  has  an  estate  for  years  in  possession,  and 
devises  it,  the  devise 'is  not  valid,  unless  the  term  is  limited  to  become 
vested  in  the  object  of  the  devise  in  a  period  less  than  the  legal  per- 
petuity. (^I)    As  an  executory  devise  of  a  term  of  years  cannot  be  bar- 

(«)  BMid  T.  WMtcott,  6  B.  Sc  A.  801.  (x)  1  Ed«n,  484. 

Tarn.  R.  25.  (a)  See  Badger  ▼.  Llojd,  1  Ld.  Baym. 

(J)  9  Co.  128.  523,  525. 

(«}  See,   also,  Meinwering  t.  Baxter,  5  {b)  Lady  Laneaboroogh    t.    Fox,    Caa. 

Vea.  468.     Roe  v.  Bedford.    4  M.  &  &  362.  temp.  Talb.  263.    7  T.  R.  102. 

(e)  10  Co.  85  b.  (e)  Pellav.  Brown,  Cro.  Jac  590.   2  Boa. 

(w)  Cro.  Jac.  697.  &  P.  327.     2  P.  W.  55. 

(ar)  1  Vera.  161.  (</)  Lo^e  ▼.  Windham,  1  Lev.  290.    1 

(y)  1  Edeo,  424;  Amb.  379.  Mod.  50,  114. 
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rBd,(e)  there  if  as  much  danger  of  a  perpetuity,  and  consequently  as 
much  reason  to  limit  the  time  within  which  it  must  take  effect,  as  on  a 
devise  of  an  estate  of  inheritance. 

4^  The  first  Duke  of  Marlborough  attempted  to  create  a  perpetuity, 
by  means  of  a  power  in  his  will.  He  derised  to  trustees,  <<  To  the  use 
of  Harriet,  Countess  Godolphin,  for  life;  remainder  to  William,  Lord 
Ryalton,  son  and  heir  apparent  of  the  Earl  and  Countess  Godolphin,  for 
r  9^A  1  'i^^9  remainder  to  his  first  and  other  sons  in  tail  male;  *re- 
I-  ■'  mainder  to  all  dther  the  sons  of  Harriet,  Countess  Godol- 

{»hin,  successively  in  tail  male;  remainder  to  Robert,  Lord  Spencer,  for 
ife;  remainder  to  his  first  and  other  sons  in  tail  male;  with  several  re- 
mainders over."  And  the  following  clause  was  added: — ^<<And  I  do 
hereby  empower  and  direct  my  trustees,  on  the  birth  of  each  and  every 
son  hereafter  to  be  born  of  the  said  Lord  Ryalton,  and  also  of  the 
said  Harriet,  Countess  Godolphin,  and  also  of  the  said  Lord  Spencer, 
and  also  of,  &c.,  by  deed  to  revoke  and  make  void  the  respective 
uses  limited  to  their  respective  sons  in  tail  male;  and  in  lieu  thereof 
to  limit  the  premises  to  the  use  of  such  sons  for  their  lives,  with  im- 
mediate remainders  to  the  respective  sons  of  such  sons,  severally  and 
respectively  in  tail  male,  according  to  the  seniority  of  the  said  sons." 
This  will  became  the  subject  of  a  suit  in  Chancery;  and  the  Lord  Keeper 
Northington,  after  many  observations  on  the  nature  and  impolicy  of  set- 
tlements in  perpetuity,  decreed,  **  that  the  clause  of  revocation  and  re- 
settlement in  the  will  of  the  Duke  of  Marlborough,  is  tending  to  a  per- 
petuity, and,  as  repugnant  to  the  estates  limited,  is  void  and  of  none 
eflect"(/) 

A  person  devised  <<all  his  manors,  &c.,  at  Stanstead,  in  the  county  of 
Essex  (subject  to  certain  annuities,  &c.,)  to  his  sons  respectively  for  life, 
successively,  with  remainder  to  the  first  and  other  sons  of  such  sons  suc- 
cessively in  tail  male,  with  divers  remainders  over;  and  he  thereby  de- 
clared, that  notwithstanding  he  had  before  limited  the  succession  of  his 
estate  to  his  several  sons  according  to  their  seniority,  yet  it  was  his  will, 
and  he  thereby  directed,  that  it  should  be  lawful  for  each  of  them,  as 
they  should  be  respectively  seised  in  possession,  by  will  duly  executed, 
to  alter  and  change  the  course  of  succession  aforesaid:  and  on  failure  of 
r  *15  1  ^^^  of  his  own  *body,  to  appoint  the  next  immediate  remainder 
'-  '  or  succession  of  the  premises  to  any  other  of  the  testator's 

sons,  without  regard  to  seniority,  and  that  such  son  so  appointed^  should 
take  the  next  immediate  estate  for  life,  with  remainder  over  to  support 
contingent  uses,  and  to  his  first  and  other  sons  in  tail  male,  as  therein  be^ 
fore  limited  to  testator's  eldest  son,  and  his  first  and  other  sons.  And  the 
testator  directed,  that  every  of  his  sons,  so  to  be  appointed,  should, 
when  in  actual  possession  of  the  premises,  have  the  same  power  of  ap- 
pointing by  his  will  the  succession  or  next  remainder,  in  default  of  issue 
male  of  his  own  body,  to  any  other  of  testator^s  sons  for  life,  and  to  his 
issue  male,  in  manner  aforesaid,  so  long  as  the  testator  should  have  more 
than  one  son  living."  On  a  bill  brought  to  carry  the  trusts  of  the  will 
into  execution,  Lord  Northington  directed,  <<That  the  trusts  of  the  will 
and  codicils  should  be  performed  and  carried  into  execution,  except  so 

(e)  8  Co. 06.  10 Co.  47 1i,63.  1  Leo.  93.        (/)  Doko  of  MaiIboioii|^  t.  Eari  Godol- 

phio«  1  Eden,  404. 
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far  as  thej  relate  to  the  alteration  of  estatea-tail  into  tenancies  for  life, 
which  18  void  by  law."(^) 

5.  Mr.  Thelluflson  devised  to  trustees  on  the  following  long  trust  of 
accumulation: — 

<<  Upon  trust  that  they  the  said  Matthew  Woodford,  James  Stanley, 
and  Emperor  John  Alexander  Woodford,  and  the  survivors  and  survivor 
of  them,  and  the  heirs  and  assigns  of  such  survivor,  do  and  shall  from 
time  to  time  during  the  natural  lives  of  my  S9ns  Peter  Isaac  Thellusson^ 
George  Woodford  Thellusson,  and  Charles  Thellusson,  and  of  my  grand- 
son John  Thellusson,  son  of  my  said  son  Peter  Isaac  Thellusson,  and  of 
such  other  sons  as  my  said  son  Peter  Isaac  Thellusson  now  has  or  may 
have,  and  of  such  issue  as  my  said  grandson  John  Thellusson  may  have,  and 
of  such  issue  as  any  other  sons  of  my  said  son  Peter  Isaac  p  «,  ^  -. 
•Thellusson  may  have,  and  of  such  sons  as  my  said  sons  ■-  ^ 

George  Woodford  Thellusson  and  Charles  Thellusson  may  have,  and  of 
such  issue  as  such  sons  may  have,  as  shall  be  living  at  the  time  of  my 
decease  or  born  in  due  time  afterwards;  and  during  the  natural  lives  and 
life  of  the  survivors  and  survivor  of  the  several  persons  aforesaid;  col- 
lect and  receive  the  rents  and  profits  of  the  manors  or  lordshipa*  mes- 
suages, lands,  tenements,  and  hereditaments  hereinbefore  by  me  devised 
and  so  to  be  purchased  as  aforesaid.'' 

The  trustees  are  then  directed,  on  the  death  of  the  survivor  of  the  se- 
veral persons  during  whose  lives  the  accumulation  is  to  go  on,  to  divide 
all  the  estates  devised  to,  and  to  be  purchased  by,  the  trustees,  into  three 
parts,  and  to  convey  one  part  in  tail  male  to  the  eldest  male  lineal  de- 
scendant of  each  of  his  three  sons. 

Xhe  trusts  in  this  will  were  for  accumulation^  and  being  considered 
not  to  infringe  on  the  law  against  a  perpetuity,  they  were  established. (A) 
But  there  is  an  inference  from  this  case,  that  if  an  estate  is  devised  in 
fee,  or  by  a  termor  for  years,  on  any  trusts  which  do  infringe  on  that 
law,  the  devise  will  be  illegal,  and  consequently,  cannot  be  carried  into 
effect. 


SECTION  III- 

or  A  VEE  ON  A  FEE. 

It  is  not  legal  to  devise  a  fee  on  a  fee;  as  to  A.,  and  his  heirs,  and  on 
the  determination  of  that  estate,  to  B.  and  his  heirs,  (i)  In  Tilbury  y. 
Barbut,  a  person  devised  to  his  wife  for  life,  and  after  her  death,  to  his 
son  John  and  *his  heirs  for  ever;  and  in  case  of  the  deJlh  of  ^  i^^^  ^ 
John  without  any  heir,  then  his  real  and  personal  estate,  de-  |-  -■ 

vised  to  his  son  John,  to  go  and  be  enjoyed  by  his  son  Cornelius.  Lord 
Hardwicke,  in  giving  judgment  in  this  case,  said,  <<  In  all  devises  of  this 
kind,  where  there  is  a  fee  mounted  on  a  fee,  I  dare  say  the  testators  mean 
heirs  of  the  body;  but  unless  there  are  words  to  restrain  it  to  an  estate- 

(g)  Ha«th  ▼.  HeaUi,  2  Eden,  S30.  Vei.  S9.     Aumble  t.  Jodm,  1  8alk.  838. 

(h\  TballiiMoii  ▼.  Woodford,  4  Yeii.  227.  Gramble  ▼.  Jones,  11  Mod.  207.    Prettoa  r. 

1 1  V«g.  1 12.  Funnel,  WUles.  1 64. 
(t)  Tillbfiiy  T.  Bubut,  3  Atk.  617.      1 
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tail,  I  am  bound  to  cODStrue  it  a  fee  in  the  first  taker;  and,  consequently, 
as  the  tesutor  has  devised  the  whole  to  John,  the  second  devise  is  void  in 
law.  I  cannot  go  on  a  presumption  that  the  testator  did  not  know  the 
law.  If  testators  do  not  use  proper  words,  the  Court  will  supply  them, 
where  the  intention  of  the  testator  is  consistent  with  the  rules  of  law; 
but  where  there  is  a  fee  mounted  on  a  fee,  it  is  a  void  devise  in  law.''(j) 


SECTION  IV. 


OF  A  DEVISE  TO  AN  HEIR  AT  LAW. 


If  a  person  devises  to  his  heir  at  law,  he  cannot  make  him  take  by 
purchase^  if  he  devises  to  him  the  same  estate  in  the  land,  as,  supposing 
the  will  not  made,  the  heir  would  take  by  descent.  To  make  an  heir  at 
law  a  purchaser,  tiie  ancestor  must  devise  to  him  an  estate  which  would 
not  descend  to  him;  as,  supposing  the  testator  to  be  seised  in  fee,  an 
estate  for  years,  for  life,  or  in  tail  (A;)  Under  either  limitation,  the  heir 
will  take  by  purchase.  Likewise  in  the  case  of  co-heiresses,  if  the  ancestqr 
devises  to  them  in  joint-tenancy,  they  will  take  by  purchase,  for  by  de- 
scent they  would  be  co-parceners.  (/)     So,  if  he  devises  to  one  co-heiress 

r  •18  I  *^°^y»  ^^^^  ®"®  ^''^  **^®  ^y  purchase.(iw)  •In  Scott  v.  Scott, 
I-  -'  the  testator  devised  <<  to  Henry,  his  eldest  son,  and  to  his 

heirs  and  assigns;  nevertheless,  in  case  he  should  die  without  issue,  not 
having  attaint  21,  then,  from  and  immediately  after  his  death,  under 
age  and  without  issue,  to  the  testator's  son  William,  and  the  heirs  male 
of  his  body,'^  with  remainders  over.  The  eldest  son  attained  31;  and 
the  Lord  Keeper  Henley  determined,  that  the  eldest  son  took  by  devise, 
as  having  under  the  will  a  different  estate  than  would  have  descended  to 
him,  the  one  being  pure  and  absolute,  the  other  not(n)  To  cause  an 
heir  at  law  to  take  by  purchase,  the  estate  which  comes  to  him  must,  in 
some  way,  be  altered  by  the  devise;  and  therefore  an  heir  will  take  by 
descent,  although  the  devise  to  him  is  charged  with  the  payment  of  a 
sum  of  money,  or  the  debts  of  the  testator;(o)  for,  in  these  cases,  the 
estate  devised  is  not  varied. 

The  distinction  between  purchase  and  descent  is  important  in  its 
conseauences  to  third  persons.  On  this  principle  it  seems  to  be,  and  in 
their  favour,  whenever  a  person  devises  to  his  heir  at  law  the  same  estate 
he  would  otherwise  have  by  descent,  the  law  avoids  the  devise,  notwith- 
standing any  intention  of  the  testator  to  the  contrary,  and  makes  the 
estate  descend  on  the  heir.  Before  the  statute  3  Wm.  &  Mary,  c.  14,  it 
appears,  in  particular,  to  have  been  important  to  creditors,  that  an  heir 
should  take  by  descent,  and  not  under  a  devise  to  him;  but  this  statute 
(which  is  made  perpetual  by  the  6  &  7  Wm.  III.,  c  14)  makes  devises 
void  as  against  creditors.  «  The  difference  in  effect,*'  says  Sir  William 
Blackstone,  «  between  the  acquisition  of  an  estate  by  descent  and  by 

{j)  3  AUc.  617.  (m)  Reading  ▼.  Royiloii,  1  Salk.  S4S.    S 

{k)  2  BL  C.  341, 343.    1  Salk.  333.  See  Ld.  Rtym.  829. 

Welby  ▼.  Welby,  3  Vee.  and  B.  187.  (n)  Amb.  383. 

(/)  Anooymoue,  Cro.  Elix.  431.    Beara's  (o)  Haynwonh  t.  Pratty,  Cm.  Elb.  88a» 

caM.  I  Leo.  113.    3  Le?.  127.  919.    Hedgar  t.  Rowe,  8  Len  137. 
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purchase,  consists  priacipally  in  these  two  points: — 1.  That,  by  purchase, 
the  estate  acquires  a  *new  inheritable  quality,  and  is  descen-  .  ^^^  ^ 
dible  to  the  owner's  blood  in  general,  and  not  the  blood  ■-  ^ 

only  of  some  particular  ancestor.  For  when  a  man  takes  an  estate  by 
purchase,  he  takes  it  not  ut  feudum  patemumy  or  matemumj  which 
would  descend  only  to  the  heirs  by  the  father's  or  mother's  side;  but  he 
takes  it  ut  feudum  antiquum^  as  a  feud  of  indefinite  antiquity,  whereby 
it  becomes  inheritable  to  his  heirs  general,  first  of  the  paternal,  then  of 
the  maternal  line.  2.  An  estate  taken  by  purchase  will  not  make  the 
heir  answerable  for  the  acts  of  the  ancestor,  as  an  estate  by  descent  will. 
For  if  the  ancestor,  by  any  deed,  obligation,  covenant,  or  the  like^ 
bindeth  himself  and  his  heirs,  and  dieth;  this  deed,  obligation,  or  cove- 
nant, shall  be  binding  upon  the  heir,  so  far  forth  only  as  he  (or  any  other 
in  trust  for  him)  had  any  estate  of  inheritance  vested  in  him  by  descent 
from  (or  any  estate  pur  outer  vie  coming  to  him  by  special  occupancy, 
as  heir  to)  that  ancestor,  sufficient  to  answer  the  charge;  whether  he  re- 
mains in  possession,  or  hath  alienated  it  before  action  brought;  which 
sufficient  estate  is  in  the  law  called  assets^  from  the  French  word  asseZf 
enough.  Therefore  if  a  man  covenants,  for  himself  and  his  heirs,  to 
keep  my  house  in  repair,  I  can  then  (and  then  only)  compel  his  heir  to 
perform  this  covenant,  when  he  has  an  estate  sufficient  for  this  purpose, 
or  assets,  by  descent,  from  the  covenantor;  for  though  the  covenant  de- 
scends to  the  heir,  whether  he  inherits  any  estate  or  no,  it  lies  dormant, 
and  is  not  compulsory,  until  he  has  assets  by  descent  "(p) 


SECTION  V. 

OF  AN  INTENTION  TO  CHANGE  THE  COTinSE  OF  DESCENT. 

It  is  not  in  the  power  of  a  testator  to  make  an  estate  descend  contrary 
to  the  legal  course  of  descent.  On  a  descent,  *heir8  on  the  ^  ^^^  ^ 
father's  side  take  precedence  of  heirs  on  the  mother's  side;  I-  -■ 

and  the  intention  of  a  testator  cannot  control  this  rule.  If  he  devises  to 
A.  and  his  heirs  on  the  part  of  his  mother;  at  A.'s  death,  his  heirs  on 
his  father's  side  will  be  entitled  to  the  estate,  notwithstanding  the  testa- 
tor intended  it  should  descend  to  his  maternal  heirs.(7)  A  testator  may 
devise  to  A.,  and  make  B.,  the  person  who  is  the  heir  at  law  of  A.  on 
hia  mother's  side,  a  purchaser;  and,  by  this  means,  limiting  the  estate 
to  B.  and  his  heirs,  he  may  efiect  his  intention  to  make  the  estate  de- 
scendible from  B.  in  the  line  of  the  heirs  of  A.  on  his  mother's  side. 
But  in  this  case  it  is  plain  he  cannot  be  said  to  make  the  estate  descend 
contrary  to  the  legal  course  of  descent.  The  land  does  not  descend  from 
A.  to  B.  He  makes  B.  a  purchaser^  and  from  him  the  estate  will  de- 
scend to  his  heirs  according  to  law.  It  is  legal  to  leave  an  estate  to  the 
fSimily  of  the  mother  of  A. ;  but  then  it  is  necessary  to  devise  it  to  the 
maternal  heir  as  z  purchaser:  an  intention  to  make  him  take  by  descent 
15  iUegal,  and  cannot  be  efiected. 

ip)  %  Bl  C.  MS.  (q)  Co.  Litt.  18  a.    Walk.  Vmo.  148. 
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SECTION  VL      ' 

OF  A  DEVISE  or  A  TEBM  OF  TEABS  TO  REAL  REFRE8ENTATIVES. 

A  TERM  of  years  is  not  a  subject  of  descent,  and  a  testator  cannot 
make  it  so.(r)  The  legal  nature  of  it  is,  to  devolve  to  the  personal  re- 
presentatives of  the  owner,  and  not  to  his  heirs,  (j)  If  a  term  is  devised 
to  A.  and  his  heirs,  at  A.'s  death  it  will  belong  to  his  executors;  and  do 
intention  of  the  testator  to  the  contrary  can  make  the  term  descend  to 
the  real  representative  of  A.(/)  A  testator  may,  indeed,  if  he  adopts  a 
r  ^21  1  proper  legal  mode  for  the  purpose,  settle  a  *term  of  years  in 
L  -la  way  that  real  representatives  may  have  the  benefit  of  the 

term  after  the  death  of  their  ancestor;  but  then  they  will  not  take  their 
interest  in  the  term  by  descent,  A  term  of  years  may  be  devised  to  A. 
for  life,  and,  after  the  death  of  A.,  to  B.,  who  is  the  heir  at  law  of  A.; 
and  the  latter  limitation  (which  will  not  be  a  remainder,  for  a  remainder 
cannot  be  limited  out  of  a  term  of  years)(u)  as  an  executory  devise,  will 
be  valid.(t;)  So,  likewise.  A,  possessed  of  a  term,  may  devise  it  to  B. 
for  life,  and  after  his  death,  to  B/s  eldest  son,  unborn  at  the  testator's 
death,  for  life;  and  this,  also,  will  be  a  good  executory  detrise.{w) 


SECTION  VII. 

/  OF  A  DEVISE  OF  A  TERM  OF  YEARS  IN  TAIL. 

As  a  term  of  years  cannot  be  made  to  descend  on  real  representatives, 
it  follows  it  cannot  be  entailed.  If  A.,  possessed  of  a  term,  devises  it 
to  B.  and  the  heirs  of  his  body,  this  devise  will  be  equivalent  to  a  limi- 
tation to  A.  alone,  or  to  A.  and  his  executors.  A.,  in  his  life  time,  may 
dispose  of  it  as  he  pleases;  and  at  his  death,  if  undisposed  of,  it  will  be- 
long to  his  personal  representatives.  The  intention  of  the  testator  can- 
not make  it  descend  to  the  issue  of  A.{x)  It  has  been  said,  that  a  term 
of  years  cannot  be  entailed,  <<  for  this  plain  reason,  that  no  recovery  can 
be  su£fered."(y)  The  true  reason  seems  to  be,  because  the  term  cannot 
be  made  to  descend  on  real  representatives.  An  estate  pur  auter  vie 
may  be  entailed,  (z)  and  the  entail  may  be  barred  without  a  common  re- 
covery, (a) 

(r)  3  P.  W.  31.    3  Atk.  580.  (x)  Harg.  Co.  Liftt  20  a  (5).     Feunt, 

(«)  Co.  Liti.  319  b.  461.    Fordjce  t.  Ford,  2  Yes.  jao.  536.     1 

(0  1  P.  W.  433.    Davig  t.  Qih\m,  3  P.  T.  R.  596.    Kinch  ▼.  Ward,  2  Sim.  and  St. 

W.  26.     2  Atk.  580.    Co.  Litt.  46  b.  409. 

(u)  8  Co.  95.  (jr)  2  Vm.  Jan.  539. 

(v)  Manning's  caae,  8  Co.  95.    Lampei't  (z)  2  Yern.  185. 

eaM,  10  Co.  47.  (a)  6  T.  R.  292,  293. 
(w)  Cotton  ▼.  Heath,  1  Eq.  Abr.  191, 

pi.  2. 
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♦SECTION  VIIL  [    »22    ] 

MORTMAIN. 

The  Statute  of  Mortmain^  also  called  de  Religiosis^  7  Ed.  I.,  s.  2,  c. 
\j  makes  it  illegal  to  devise  in  mortmain;  that  is^  to  any  corporation,  lay 
or  ecdesiasticaly  sole  or  aggregate.(&)  It  enacts,  <<that  no  person,  re- 
ligious or  other, (c)  whatsoever  he  be,  presume  to  buy,  or  under  the 
colour  of  gift  or  lease,  or  by  reason  of  any  other  title,  whatsoever  it  be, 
to  receive  of  any  man,  or  by  any  other  craft  or  engine,  to  appropriate  to 
himself  any  lands  or  temements,  under  pain  of  forfeiture  of  the  same, 
whereby  such  lands  and  tenements  may  anywise  come  into  mortmain.''(£f ) 

Under  this  statute,  it  appears  illegal  to  devise  to  any  corporation  either 
in  feey per  outer  vie^  or  for  years;  or  to  devise  to  a  corporation  a  lease 
per  outer  vie^  or  for  years. 

The  Statutes  of  Wills,  32  Hen.  VIIL,  c  1,  and  34  and  35  Hen.  VIIL, 
c.  5,  authorise  devises,  excepting  in  mortmain.  The  words  of  the  stat- 
utes are,  "except  to  bodies  politic  and  corporate." 

The  7  and  8  Wm.  III.,  c.  37,  it  should  be  added,  empowers  the  crown 
<<  to  grant  to  any  person  or  persons,  bodies  politic  or  corporate,  their 
heirs  and  successors,  license  to  alien  in  mortmain;  and  also  to  purchase, 
acquire,  take,  and  hold,  in  mortmain,  in  perpetuity  or  otherwise,  any 
lands,  tenements,  rents,  or  hereditaments  whatsoever,  of  whomsoever  the 
same  shall  be  hoIden.''(e) 


SECTION  IX. 

CHARITABLE  USXS. 

The  Stat.  9  Geo.  IL,  c.  36,  makes  it  illegal  to  devise  p    ^^q     i 
*lands  to  charitable  uses.     It  enacts,  that  "  from  and  after  ■-  *' 

the  24th  day  of  June,  1736,  no  manors,  lands,  tenements,  rents,  advow- 
sons,  or  other  hereditaments,  corporeal  or  incorporeal,  whatsoever,  nor 
any  sum  or  sums  of  money,  goods,  chattels,  stocks  in  the  public  iunds, 
securities  for  money,  or  any  other  personal  estate  whatsoever,  to  be  laid 
out  or  disposed  of  in  the  purchase  of  any  lands,  tenements,  or  heredita- 
ments, shall  be  given,  granted,  aliened,  limited,  released,  transferred,  as- 
signed or  appointed,  or  any  ways  conveyed  or  settled,  to  or  upon  any 
person  or  persons,  bodies  politic  or  corporate,  or  otherwise,  for  any  estate 
or  interest  whatsoever,-  or  any  ways  charged  or  incumbered  by  any  per- 
son or  persons  whatsoever,  in  trust,  or  for  the  benefit  of  any  charitable 
uses  whatsoever;  unless  such  gift,  conveyance,  appointment,  or  settle- 
ment, of  any  such  lands,  tenements,  or  hereditaments,  sum  or  sums  of 
money,  or  personal  estate  (other  than  stocks  in  the  public  funds,)  be  and 
be  made  by  deed  indented,  sealed  and  delivered  in  the  presence  of  two 
or  more  credible  witnesses,  twelve  calendar  months  at  least  before  the 
death  of  such  donor  or  grantor,  (including  the  days  of  the  execution  and 

{b)  Co.  Litt  2  b.  (d)  See  the  Statute  and  Dotea  in  1  vol. 

(c)  See  ibid.  •<  Statutea  of  the  Realm/' 

(e)  See  Harg.  Co.  Litt.  09  a  (1). 
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death)  and  be  enrolled  id  his  Majesty's  Hi^h  Court  of  Chaticery,  withia 
six  calendar  months  next  after  the  execution  thereof;  and  unless  such 
stocks  be  transferred  in  the  public  books  usually  kept  for  the  transfer  of 
stocks,  six  calendar  months  at  least  before  the  death  of  such  donor  or 
grantor,  (including  the  days  of  the  transfer  and  death;)  and  unless  the 
same  be  made  to  take  effect  in  possession,  for  the  charitable  use  intended, 
immediately  from  the  making  Uiereof,  and  be  without  any  power  of  re- 
vocation, reservation,  trust,  condition,  limitation,  clause,  or  agreement 
whatsoever,  for  the  benefit  of  the  donor  or  grantor,  or  of  any  person  or 
persons  claiming  under  him. 

r  *24  1  '^  Provided  always,  that  nothing  hereinbefore  mentioned 
■-  ^  ^relating  to  the  sealing  and  delivering  of  any  deed  or  deeds, 

twelve  calendar  months  at  least  before  the  death  of  the  grantor,  or  to  the 
transfer  of  any  stock  six  calendar  months  before  the  death  of  the  grantor 
or  person  making  such  transfer,  shall  extend,  or  be  construed  to  extend, 
to  any  purchase  of  any  estate  or  interest  in  lands,  tenements,  and  here- 
ditaments, or  any  transfer  of  any  stock,  to  be  made  really  and  bondjickj 
for  a  full  and  valuable  consideration,  actually  paid  at  or  before  the  mak- 
ing such  conveyance  or  transfer,  without  fraud  or  collusion. 

<<  And  be  it  further  enacted,  that  all  gifts,  grants,  conveyances,  ap- 
pointments, assurances,  transfers,  and  settlements  whatsoever,  of  any 
lands,  tenements,  or  other  hereditaments,  or  of  any  estate  or  interest 
therein,  or  of  any  charge  or  incumbrance  affecting  or  to  affect  any  lands* 
tenements,  or  hereditaments,  or  of  any  stock,  money,  ^oods,  chattels,  or 
other  personal  estate,  or  securities  for  money  to  be  laid  out  or  dispcoed 
of  in  the  purchase  of  any  lands,  tenements,  or  hereditaments,  or  of  any 
estate  or  interest  therein,  or  of  any  charge  or  incumbrance  affecting  or  to 
affect  the  same,  to  or  in  trust  for  any  charitable  uses  whatsoever,  which 
shall  at  any  time,  from  and  after  the  said  24th  day  of  June,  1736,  be 
made  in  any  other  manner  or  form,  than  by  this  act  is  directed  and  ap- 
pointed, shall  be  absolutely  and  to  all  intents  and  purposes  null  and  void. 

<<  Provided  always,  that  this  act  shall  not  extend  or  be  construed  to 
extend,  to  make  void  the  dispositions  of  any  lands,  tenements,  or  here- 
ditaments, or  of  any  personal  estate,  to  be  laid  out  in  the  purchase  of  any 
lands,  tenements,  or  hereditaments,  which  shall  be  made  in  any  other 
manner  or  form  than  by  this  act  is  directed,  to  or  in  trust  for  either  of 
the  two  Universities  within  that  part  of  Great  Britain  called  England; 
or  any  of  the  colleges  or  houses  of  learning  within  either  of  the  said 
r  *25  1  U'^'^ci's^^icSy  or  *to  or  in  trust  for  the  colleges  of  Eton, 
'■  J  Winchester,  or  Westminster,  or  any  or  either  of  them,  for 

the  better  support  and  maintenance  of  the  scholars  only  upon  the  foun- 
dations of  the  said  colleges  of  Eton,  Winchester^  and  Westminster." 

This  statute  is  often,  but  erroneously,  called  the  Statute  of  Mortmain. 
The  statute  of  Mortmain  is  the  7  Edw.  I.,  st  2,  c  I,  also  called  de  Re- 
ligiosis.  The  act  of  Geo.  II.  is  not,  in  any  sense,  a  mortmain  act  It 
neither  prohibits  nor  authorises  alienation  in  mortmain;  in  other  words, 
to  a  cofj)aration.  By  the  common  law,  it  was  leffal  to  devise  to  tmfi- 
viduals  to  charitable  uses.  The  statute  of  Geo.  fl.  makes  such  devises 
illegal.  This  was  its  object;  it  declares  void  any  alienation  to  charita- 
ble uses,  if  not  made  by  deed.{f) 

(/)  See  4  Yes.  427,  428.    1  Jac.  Rep.  183. 


CHABITABLE  USES.  1& 

The  statute  includes  devises  for  charitable  purposes,  by  means  of  a 
truai  for  sale.(g)  In  the  Attorney  General  v.  Lord  Weymouth,  in 
which  there  was  a  trust  for  sale,  it  was  said  by  Lord  Hardwicke:  <<  If 
Sir  John  James,  instead  of  devising  the  surplus,  had  said,  I  charge  my 
real  estate  with  the  payment  of  1000/.  to  a  charity,  it  would  certainly 
have  been  void  by  the  express  words  of  this  act  And  will  it  not  then  be . 
absurd  to  say,  he  shall  be  able  to  give  his  whole  real  estate  to  be  turned  in* 
to  money  for  the  benefit  of  a  charity?"(A)  In  the  Attorney  General  r. 
Tyndall,  a  person  devised  <<all  her  freehold  and  leasehold  estates  to  trus- 
tees, upon  trust  to  sell  and  dispose  of  the  same;  and  out  of  the  monies 
arising  by  such  sale,  part  to  be  laid  out  in  the  purchase  of  a  competent 
piece  of  ground  for  erecting  and  building  an  alms-house,  in  the  parish  of 
St  James,  in  the  city  of  Bristol,  **and  the  other  part  to  be  ^  ^  ^  . 
laid  out  in  the  building,  erecting,  and  furnishing  the  said  ^  ^ 

alms-house;  the  residue  of  her  estate  to  be  laid  out  in  the  purchase  of 
lands  in  the  names  of  trustees,  in  trust,  out  of  the  rents  and  profits,  to  pay 
certain  weekly  stipends  to  twenty  poor  persons  whom  she  had  before 
appointed  to  live  in  the  said  alms-house."  On  an  appeal  from  the  Mas- 
ter of  the  Rolls,  it  was  determined  that  this  devise  could  not  be  carried 
into  effect.(t)  The  devise  of  the  leaseholds  being  void,  they  fell  into  the 
residue;  and  the  decree  at  the  Rolls  declared,  that  although  the  devise  of 
the  residue  could  not  be  supported  to  purchase  a  scite  for  the  alms-house, 
yet  that  it  might  to  build  the  alms-house,  if  ground  were  given  to  the 
trustees  for  the  purpose.  This  part  of  the  decree  was  founded  on  the 
authority  of  the  Attorney  General  v.  BowIes,(j)  in  which  Lord  Hard- 
wicke had  determined,  that  the  word  *  erecV  did  not  necessarily  import 
a  direction  to  purchase  land,  and  that  if  the  trustees  could  get  a  piece  of 
ground  by  the  gift  or  generosity  of  any  person,  not  by  purchase,  they 
might  build  on  the  land  so  acquired,  notwithstanding  the  statute.  Lord 
Northington,  by  reversing  the  decree  at  the  Rolls,  overruled  that  inter- 
pretation of  the  word  <  erect. '  In  the  Attorney  General  v.  Parsons, 
Lord  Eldon  observed;  <<I  agree  with  the  late  cases,  which  go  a  great 
way  to  establish,  that  the  Court  cannot  put  such  a  construction  upon  the 
word  <  erect,'  as  was  put  upon  that  word  in  former  cases;  and  that,  pri" 
md  facief  the  testator  must  be  taken  to  mean  by  that  word,  that  land 
shall  be  bought.  I  think  the  good  sense  is  with  the  late  cases,  requiring 
that  the  testator  himself  should  manifest  his  purpose  to  be  sufficiently  an- 
swered, if  the  trustees  could  hire  or  beg  land,  according  to  the  expres- 
sions in  the  different  cases.''(A:) 

*The  statute  extends  also  to  devises  subject  to  a  charge  for  p    ^^       ^ 
charitable  purposes.  (/)    In  Arnold  v.  Chapman,  there  was  a  I-  -1 

devise  of  a  copyhold  estate  to  one  Chapman>  he  causing  to  be  paid  to  the 
testator's  executors  1000/. ;  and,  after  payment  of  debts  and  legacies,  the 
residue  and  remainder  of  all  the  testator's  real  and  personal  estate  were 
bequeathed  to  the  governors  of  the  Foundling  Hospital,  and  their  sue- 

(g)  Attorney  General  t.  Lord  Weymouth,  (k)  8  Yei.  191.  See  also  9  Vee.  644.    3 

Amb.  20.     Attorney  General  ▼.  Tyndall,  S  Eden,  216. 

£Hen,  207.     Amb.  614.  (t)  Arnold  ▼.  Chapman,  1  Yea.  108.  Jack- 

(//)  Amb.  25.  aon  ▼.  Hurlock,  2  Eden,  263.    Amb.  487. 

(i)  2  EJeo,  207.    Amb.  614.  Wright  ▼.  Row,  1  Bro.  C.  0.  61. 

Ij)  2  Vee.   647.    See  also   Vaughan  t. 
Fairer,  ibid.  182 
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cessors  for  ever.  ^<  Had  the  testator,"  said  Lord  Hardwicke,  <<  devised 
the  copyhold  estate  on  condition  to  pay  1000/.  to  the  goyernors,  it  would 
have  been  void  by  the  statute.  He  has  taken  another  method,  by  includ- 
ing it  in  a  residuary  bequest  of  real  and  personal  estate:  and  it  is  said 
that  they  can  take,  because,  by  giving  it  to  the  executors,  he  has  made  it 
part  of  the  personal  estate;  and  he  may,  undoubtedly,  if  he  pleases,  turn 
it  into  personal  estate;  but  it  must  be  for  lawful  purposes.  But  here  the 
act  intervenes;  which,  if  this  was  allowed,  would  be  easily  evaded;  for 
it  would  be  only  directing  the  real  estate  to  be  sold,  and  the  money  to  be 
given  to  the  charity;  and  in  the  case  of  James,(m)  this  was  determined 
to  amount  to  a  devise  of  the  land  itself:  because  all  charges,  trusts,  sums 
of  money,  &c.,  devised  out  of  land  to  a  charity,  are  made  void  by  the 
act."(n) 

Devises  in  trust  to  convey  to  charitable  uses  are  also  within  the  sta- 
tute, (o) 

The  statute  farther  includes  devises  for  any  public  purpose  perma- 
nently beneficial^  although  in  strictness,  perhaps,  it  cannot  be  called  a 
r  *2R  1  ^^^^^y^iP)  I(^  Jones  V.  Williams,  *there  was  a  bequest  of 
I-  -J  1000/.,  to  arise  by  sale  of  the   testator's  real  estate,  <<for 

the  purpose  of  bringing  spring  water  from  St  Arvans,  or  elsewhere,  to 
the  town  of  Chepstow,  for  the  use  of  the  inhabitants,  for  ever;"  and  it 
was  decided  that  this  devise  was  within  the  statute  of  charitable  uses, 
and  therefore  void.(7) 


SECTION  X. 

OV  THE  STATUTE  OF  ACCUMULATION. 

The  will  of  Mr.  Thellusson  occasioned  the  Statute  of  Accumulation, 
39  and  40  Geo.  III.,  c.  98.  It  recites,  «  Whereas  it  is  expedient  that 
all  dispositions  of  real  or  personal  estates,  whereby  the  profits  and  pro- 
duce thereof  are  directed  to  be  accumulated,  and  the  beneficial  enjoy- 
ment thereof  is  postponed,  should  be  made  subject  to  the  restrictions  here- 
inafter contained;"  and  enacts:  <<That  no  person  or  persons  shall,  after 
the  passing  of  this  act,  by  any  deed  or  deeds,  surrender  or  surrenders, 
will,  codicil,  or  otherwise  soever,  settle  or  dispose  of  any  real  or  personal 
property,  so  and  in  such  manner,  that  the  rents,  issues,  profits,  or  produ^ 
thereof,  shall  be  wholly  or  partially  accumulated  for  any  longer  term 
than  the  life  or  lives  of  any  such  grantor  or  grantors,  settlor  or  settlors; 
or  the  term  of  21  years  from  the  death  of  any  such  grantor,  settlor,  de- 
visor, or  testator;  or  during  the  minority  or  respective  minorities  of  any 
person  or  persons  who  shall  be  living,  or  in  ventre  sa  fnere,  at  the  time 
of  the  death  of  such  grantor,  devisor,  or  testator;  or  during  the  minority, 

(m)  Attorney  General  ▼.  Lord  Weymoath,  ▼.  Chapman,  4  Vea.  542.    Townley  t.  Bed* 

Amb.  20.  well,  6  Yea.  194.    Doe  t.  Aldridgc^  4  T. 

(n)  1  Yes.  110.  R.  264.    See  also,  on  the  extent  of  the  word 

(«)  Edwards  ▼.  Pike,  1  Eden,  267.    Doe  •<  Charitjr,''  Morioe  t.  Bishop  of  DwhnB, 

T.  Aldridge,  4  T.  R.  264.    Doe  ▼.  Wrighte,  10  Yea.  628.    1  Jae.  Rep.  184. 

2  B.  &  A.  710.  (9)  Amh.  661. 

{p)  JonesY.  WiUiamSy  Amb.  651.  Howae 
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or  respective  minorities  only  of  any  person  or  persons  who^  under  the 
uses  or  trusts  of  the  deed,  surrender,  *wiU  or  other  assurances  r  »oq  i 
directing  such  accumulations,  would,  for  th^time  being,  L  •* 

if  of  full  age,  be  entitled  unto  the  rents,  issues,  and  profits,  or  the  inte- 
rest, dividends,  or  annual  produce,  so  directed  to  be  accumulated:  and 
in  every  case  where  any  accumulation  shall  be  directed  otherwise  than  as 
aforesaid,  such  direction  shall  be  null  and  void,  and  the  rents,  issues, 
profit^  and  produce  of  such  property,  so  directed  to  be  accumulated, 
shall,  so  long  as  the  same  shall  be  directed  to  be  accumulated,  contrary  to 
the  provisions  of  this  act,  go  to,  and  be  received  by,  such  person  or  per- 
sons as  would  have  been  entitled  thereto,  if  such  accumulation  had  not 
been  directed. 

'<  Provided  always:  That  nothing  in  this  act  contained  shall  extend  to 
any  provision  for  payment  of  debts  of  any  grantor,  settlor,  or  devisor,  or 
other  person  or  persons;  or  to  any  provision  for  raising  portions  for  any 
child  or  children  of  any  grantor,  settlor,  or  devisor,  or  any  child  or  chil- 
dren of  any  person  taking  any  interest  under  any  such  conveyance,  set- 
tlement, or  devise;  or  to  any  direction  touching  the  produce  of  timber 
or  wood  upon  any  lands  or  tenements;  but  that  ^1  such  provisions  and 
directions  shall  and  may  be  made  and  given  as  if  this  act  had  not  pas- 
sed." 

On  this  statute  it  has  been  determined,  on  a  devise  of  an  estate  to  be 
sold,  the  money  to  arise  from  the  sale  to  be  invested  in  the  public  funds, 
with  this  proviso; — ^<  That  so  much  of  the  dividends,  or  interest,  as  shall 
accrue  due  to  Elizabeth  Mary  Griffiths,  during  the  life  of  John  Griffiths, 
her  husband,  shall  not,  during  that  time,  be  paid  to  her,  or  to  any  person 
for  her  use,  but  the  same  shall  be,  during  his  life,  invested  by  the  trus- 
tees in  the  public  funds,  on  government  or  real  securities;  and  that  the 
dividends,  or  interest,  which  shall  accrue  thereon,  shall  be  added  to,  and 
accumulated  with,  the  capital;  and,  on  *the  decease  of  the  ^  ^^q  n 
said  John  Griffiths,  the  said  capital,  with  the  accumulations  *-  -^ 

thereof,  shall  be  forthwith  transferred,  or  paid,  to  Elizabeth  Mary  Grif- 
fiths;''  tha^  on  the  true  construction  of  the  act,  «« the  accumulation  di- 
rected during  the  life  of  the  husband,  if  not  in  fact  going  beyond  21 
years,  was  good,  and  if  it  did  in  feet  continue  beyond  that  period,  yet,  on 
the  true  construction  of  the  act,  the  direction  was  good,  pro  tanto;  and 
during  the  period  of  21  years  the  rents  and  profits  are  well  directed  to 
accumulate;  leaving  it  to  the  law  to  determine  what  is  to  become  of  the 
rents  and  profits  to  accrue  between  the  end  of  the  21  years  and  the  expi- 
ration of  the  life:  and,  of  course,  to  determine,  also,  what  is  to  become  of 
the  interest  of  the  fund  created  by  the  accumulation  permitted  for  the 
period  of  21  years. ''(r)  On  a  bequest  in  these  words.  "To  my  niece, 
Mary  Ann  Williams,  the  sum  of  5000/.,  during  life;  after  which  to  her 
children,  for  their  education  and  maintenance,  and  to  be  equally  divided 
among  them,  on  their  arriving  at  the  age  of  21  years;"  it  was  determin- 
ed, the  accumulation  was  void  only  for  the  excess,  and  good  for  21 
years,  although  the  legatee  in  this  case,  was  not  born  at  the  death  of  the 
testator.  The  Master  of  the  Rolls,  Sir  William  Grant,  observed:  "  Sup- 
pose, instead  of  a  life,  with  regard  to  which  ihei-e  might  be  some  uncer* 
taioty,  the  testator  has  said,  the  accumulation  should  continue  24  years; 

(r)  OiifllUui  T.Yere,  9  Yet.  187, 131. 
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it  would  be  good  for  21  Tears,  within  that  deteraiiiuitioD.    [GriiEtha  r. 
Vere.**]    The  decree  aMrdinglj 
from  the  death  of  the  l9ktor.(]r) 


Vere.'']    The  decree  Mnrdingly  directed  the  aocumnlation  tor  21  yeara 


[    'SI     ]  •CHAPTER  in. 

OF  THe  MEANS  TO  COLLBCT  THE  IjNTBNTION. 

The  means,  at  law  and  in  equity ,(a)  to  collect  the  teatator'a  intention, 
are  the  words  of  the  willy  free  of  conjecture,  (b) 

It  has  been  forcibly  obaerved  by  Mr.  Justice  Tracy,  that  <<  no  regard 
ia  to  be  had  to  expressions  before  or  after  making  of  the  will,  whidi  pos- 
sibly might  be  used  by  the  testator  on  purpose  to  conceal  or  disgoise 
what  he  was  doing,  or  to  keep  the  family  quiet,  or  for  some  other  secret 
motiyes  and  inducements;  but  the  will  that  must  pass  land  must  be  in 
writing,  and  must  be  determined  only  by  what  is  contained  in  the  writ* 
ten  wiiV\c)  To  the  same  effect  is  the  language  of  Lord  Maasfield: 
«  Guesses  msy  be  formed,  but  that  is  not  enough.  Perhaps,  ^uod 
voluit  non  dixit.  We  cannot  make  a  will  for  the  te8tator."(£/)  So, 
Mr.  Justice  Wilmot:  <<  The  intention  of  a  testator  is  to  be  collected 
from  the  whole  of  his  will,  ex  visceribus  iesiamenti;  so  as  to  leave  the 
mind  quite  satisfied  about  what  the  testator  meant;  and  as  a  will  of  landa 
must  be  in  writing,  such  collection  of  the  testator's  intention  must  be 
founded  upon  the  writing  itself.''(e)  And  Lord  Kenyon:  <<  the  general 
rule  which  is  laid  down  in  the  books,  and  on  which  alone  courts  can  with 
any  safety  proceed  in  the  decision  of  questions  of  this  kind  is,  to  collect 
r  ^32  1  ^^  testator's  intention  from  the  words  which  he  has  used  in 
L  J  *his  will,  and  not  from  conjecture. "(/)    Again:  *<  In  e^e- 

atruin^  wills,  we  must  take  into  consideration  the  short  bints  of  the  de- 
yisor,  m  order  to  discover  his  intention.  To  be  sure^  if  the  objection, 
voluit  sed  non  dixitf  had  occurred,  it  could  not  have  been  got  over. 
We  could  not  have  inserted  words  in  the  will,  which  would  have  varied 
the  construction  of  those  used,  even  if  we  thought  that  the  devisor  in- 
tended to  have  used  them."(j')  To  the  same  effect  the  Lord  Keeper 
Northington:  **  The  ruling  principle  in  the  construction  of  wills  is,  tha(t 
the  court  is  bound  to  find  out  the  intention  of  the  testator,  if  it  be  pos- 
sible so  to  do,  however  inartificially  the  will  may  be  expressed.  But 
this  intention  must  be  discovered  from  the  words  of  the  wUl  itself,  and 
not  from  intrinsic  circumstances;  and  the  court  must  proceed  upon  known 
principles  and  established  rules,  not  on  loose  conjectural  interpretations, 
or  by  considering  what  a  man  may  be  imagined  to  do  in  the  testator's 
circumstances.  "(A) 


The  distinction  has  not  been  found  in  terms,  but  it  appears  to  be 
thorised  by  the  cases:  if  the  words  of  a  will  fail  to  disclose  an  intention, 


(•)  Longdon  t.  Sumoii,  IS  Yei.  296.  (d)  Dong.  76. 

(o)  8  Atk.  373.     1  Eden,  39,  94.  (e)  3  Banr.  1641. 

(4)  6  Co.  68  b.    2  Vcm.  628.     1   Salk.  (/)  3  T.  R,  86. 

834.     1  Eden,  94.    2  M.  dc  8. 465,  468.  {g)  6  T.  R.  323, 

(0  2  Vem.  626.  (X)  i  Eden,  43. 
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eollateral  e^enco  is  ioadmiflsible  to  dUcover  it;  but  if  an  intention  i$ 
discovered,  collateral  eyideaos  is  admissible  to  explain  it(i) 

The  words  of  a  will  may  fail,  in  a  degree  or  totally^  to  disclose  an  in- 
teation,  by  being  obscure  or  uninieliigibk. 

The  Lord  Cheyney's  case  is  an  example  of  obscurity  in  a  will.  Sir 
Thomas  Cheyney  devised  "to  Henry  his  son,  *and  to  the  ^  ^^a 
heirs  of  his  body,  the  remainder  to  Thomas  Cheyney  of  I-  ^^  J 
Woodley,  and  to  the  heirs  of  his  body,  on  condition  that  he  or  they,  or 
any  of  them,  shall  not  alien,  discontinue,  &e.''  It  became  a  question,  if 
witnesses  might  be  received  to  prove  that  it  was  the  intent  and  meaning 
of  the  devisor  to  include  his  son  and  heir  within  these  words  of  the  con- 
dition, <*  be  or  they,^'  or  only  to  restrain  Thomas  Cheyney  of  Woodley, 
and  his  heirs  male  of  his  body;  and  it  was  resolved  that  the  evidence 
could  not  be  received.(y)  In  Castledon  v.  Turner,  there  is  also  an  in- 
stance of  obscurity  in  a  will.  The  words  of  the  will  were:  *^  I  bequeath 
my  lands  to  my  wife  Alicia,  during  her  life;  and  after  her  decease,  I  give 
the  lands  to  Margaret  Dinton,  niece  to  my  said  wife.  Jtern*  I  give  the  use 
of  500/.  stock,  for  and  during  her  natural  life;  but  after  her  decease,  I 
give  the  500/.  among  the  brothers  and  sisters  of  my  said  wife."  On  the 
question  to  whom  the  word  ^<  her^^  in  the  will  applied.  Lord  Hardwicke 
stated,  that  it  could  not  be  explained  by  evidence,  and  said  that  it  must 
be  determined  by  the  will  itself.  On  the  words,  he  was  of  opinion  the 
wife  was  entitled  to  the  legacy.  (^) 

The  cases  in  the  margin(/)  appear  to  be  farther  instances  of  obscurity 
in  wills. 

In  the  following  cases  are  examples  of  unintelligible  words  in  wills. 

In  Baylis  v.  The  Attorney  General,  on  a  bequest  '*  to  the  ward  of  Bread- 
street,  according  to  Mr.  his  will;"  Lord  Hardwicke,  in  givinff 
judgment,  said:  << There  are  instances  where  this  Court  has  admitted 
parol  evidence  to  ascertain  the  person  intended  by  the  testator^  where  he 
*has  been  mentioned  only  by  a  nickname  ;(m)  or  where  there  r  «q4  -i 
have  been  two  persons  who  have  had  the  same  christian  and  ^  J 
surname;  but  I  do  not  remember  any  case,  where  the  Court  has  gone  so  far 
as  to  allow  parol  evidence  of  the  intention  of  a  testator,  where  there  is  only 
a  blank;"  and,  in  the  case  before  him,  his  lordship  would  not  permit  the 
evidence  to  be  read.(n)  In  Hunt  v.  Hort,  the  testatrix  devised  her 
houses  in  town  and  at  Richmond  to  her  niece  Dame  Margaret  Hort,  and 
Richard  Baker,  in  trust  for  sale;  she  then  gave  certain  pictures  spe- 
cifically, and  the  will  proceeded,  <<  my  other  pictures  to  become  the  pro- 
perty of  Lady  •"  (leaving  a  blank.)  The  testatrix  made  her 
niece  Harriet  Hunt  her  residuary  legatee,  whom  she  recommended  to 
the  care  of  Lady  Hort,  and  appointed  Lady  Hort  and  Richard  Baker  her 
executors.    Lord  Thurlow,  after  consideration,  said,  <<  be  could  not  sup* 

(f)  The  common  potition,  that  colUtoral  T/}  5  Co.  68. 

eTidenee  ib  admiscible  to  explain  a  latent^  ye)  8  Atk.  257. 

and  if  inadminible  to  explam  Kpattni  am-  (J)  Sir  Litton  Strode  t.  Ltdj  RimmII,  t 

biguUy  in  a  will  (4  M.  dt  8.  666,)  leems  in-  Vem.  621.     MinshoU  t.  Minahnll,  1   Atk. 

adeqoato  to  expreea  thia  diatinetion.     There  411.     UlriehT.  Lttohfield»  %  Atk.  373.    Doe 

appeara,  beaidea,  to  be  an  ineorreetnegi,  in  t.  Meakin,  1  East,  466.    Doe  ▼.  Brown,  1 1 

the  position  mentioned;  for,  clearly,  a  patent  East,  441. 

ambtf  uity  in  a  will  may  be  explained  by  evi«  (m)  Dowset  ▼.  Sweet,  Amb.  176, 

dence;  aa  in  Abbot  ▼.  Maasie,  S  Vaa.  US.  (a)  2  Atk.  239. 
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ply  the  blank  by  parol  eTidenoe;  and  that  where  there  ia  only  a  title 
given,  it  is  the  same  aa  if  it  was  a  total  b1ank.''(o) 

There  are  many  cases  which  appear  folly  to  authorize  the  pontioo, 
that  if  an  intention  is  discovered  in  a  will,  collateral  evidenoe  is  admis- 
sible to  explain  it(p) 

In  the  cases  which  follow,  collateral  evidence  was  admitted  of  the 
person  intended  to  be  the  devisee. 

A  testator  bequeathed  <<  to  Mr.  James  Masne  of  St  MartinVlane, 
and  W.  G.f  50/.,  as  executors:  pint  silver  mug  and  all  my  china  to  Mrs. 
G.,  and  10/.  for  mourning."  Mr.  and  Mrs.  Gregg  claimed  under  the 
description  of  Mr.  G.  and  Mrs.  G.  The  Master  refusing  evidenoe  that 
r  ^25  1  ^^^  ^^^  the  persons  intended,  they  excepted  to  the  report 
L  J  •Lord  Loughborough:    <<The  Master  should  receive  evi- 

dence, but  legal  evidence,  to  prove  who  Mrs.  G.  is.  I  do  not  mean  to  tell  the 
Master  what  evidence  he  is  to  receive."(9)    A  testator  bequeathed,  « to 
Price,  the  son  of  Price,  the  sum  of  100/.''    A  bill  was  filed 

for  the  legacy.  No  other  person  claimed  it.  In  support  of  the  plain- 
tiff's claim,  evidence  was  read,  from  which  it  appeared,  that  he  was  the 
son  of  a  niece  of  the  testator;  that  his  father's  and  grandfather's  name 
was  Price;  that  the  testator  had  no  other  relation  of  that  name;  that  he 
lived  on  terms  of  affection  with  the  plaintiff,  contributed  to  his  main- 
tenance, placed  him  with  an  attorney,  and  paid  the  duty  on  that  occa- 
sion; and  that  the  testator  said,  he  had  or  would  provide  for  the  plaintiff, 
and  that  he  had  left  him  something  by  his  will.  On  the  part  of  the  de- 
fendants, the  executors,  it  was  said,  <<  the  residuary  legatees  are  not  sa- 
tisfied of  the  plaintiff's  right  The  question  is,  whether  he  or  his  father 
is  intended.  It  has  been  determined,  that  a  legacy  to  Lady 
is  void.  Master  of  the  Rolls:  *<  This  is  quite  a  different  case.  This  is 
only  that  the  testator  did  not  know  the  christain  name.  I  am  perfectly 
satisfied  b^  this  evidence;  but  if  the  executors  insist  upon  an  inquiry  and 
advertisement,  they  must  have  it;  but  after  this  evidence,  and  the  length 
of  time  that  has  elapsed  without  any  other  claim,  there  can  be  no  doubt 
The  plaintiff's  father  can  have  no  claim.  There  is  positive  evidence  that 
the  testator  contributed  to  the  plaintiff's  maintenance,  placed  him  with 
an  attorney,  said  he  would  provide  for,  and  had  left  him  something 
by  his  will."(r)  A  testator  gave  <'  an  equal  share  of  his  real  estate 
to  his  two  sons  James  and  Charles  Rivers."  Lord  Hardwicke  stated 
the  question  to  be,  <<  whether,  as  it  appears  that  James  and  Charles  are 
r  *36  1  illegitimate  children  *of  the  testator,  this  is  such  a  description 
^  -'of  their  persons  as  well  entitle  them  to  take  under  the  will? 

In  the  case  of  a  devise,  any  thing  that  amounts  to  a  designatio  persona 
is  sufficient;  and,  though  in  strictness  they  are  not  his  sons,  yet,  if  they 
have  acquired  that  name  by  reputation,  in  common  parlance  they  are  to 
be  considered  as  such.  It  has  been  said,  the  testator  has  likewise  made 
a  mistake  in  their  names,  and  therefore  they  cannot  take;  but  the  law  is 
otherwise;  for  if  a  man  is  mistaken  in  a  devise,  yet  if  a  person  is  clearly 

(o)  3  Bro.  C.  C.  311.  Rep.  437,  438, 439.    Gladding  ▼.  Ymp,  6 

(p)  8«e  1  Salk.  7;  6  Mod.  199;  3  Keb.    Madd.  Rep.  M. 
49  ;  3  Lev.  71 ;  1  Vei.  &  B.  470.    1  Madd.         (g)  Abbot  v.  Mastie,  3  Yea.  148. 


(r)  Piice  ▼.  Page,  4  Yea.  680. 
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made  out,  by  avermenty  to  be  the  person  meant,  and  there  can  be  no 
other  to  whom  it  may  be  applied,  the  devise  to  him  is  good."(«)  A  per« 
eon  bequeathed  500/.  to  Catherine  Eamley.  The  name  of  the  person 
who  claimed  this  legacy  was  Gertrude  Yardley;  and  it  was  insisted  by 
her  and  admitted,  that  no  person  named  Catherine  Earnley  claimed  the 
legacy.  By  evidence,  it  appeared  that  the  testator's  voice,  when  he  made 
his  will,  was  very  low,  and  hardly  intelligible;  that  the  testator  usually 
called  the  legatee  of  this  500/.,  Gratty,  which  the  scrivener  who  took  in- 
flCruetions  for  drawing  the  will,  might  easily  mistake  for  Katty ;  and  that 
the  acrtvener,  not  wdl  understanding  who  the  legatee  was,  or  what  was 
her  name,  the  testator  directed  him  to  I.  S.  and  his  wife,  to  inform  him 
ftrther,  who  afterwards  declared,  that  Oertrude  Yardley  was  the  person 
intended.  It  was  moreover  proved,  that  the  testator  in  his  life-time  had 
declared  he  would  do  well  for  her  by  his  will.  It  was  objected,  that  the 
Statute  of  Frauds  requires  a  will  to  be  in  writing,  and  a  will  in  writing, 
giving  a  legacy  to  Catherine  Eamley,  cannot  be  a  writing  to  entitle  Ger- 
trude Yardley  to  the  leeacy,  for  that  both  the  christian  and  surnames  are 
entirely  different;  and  by  the  same  reason  it  may  be  maintained,  that  a 
legacy  given  to  A.  B.  is  a  good  legacy  to  C.  D.  But  *the  ^  ^q^  -i 
Sbster  of  the  Rolls  determined,  **  that  the  legacy  was  a  good  ^  ^ 

legacy  to  Grertrude  Yardley,  although  the  same  was  given  by  the  will  to 
Catherine  Earnley. ''(/)  A  testator  bequeathed  100/.  to  «  John  and  Bene- 
dict, sons  of  John  Sweet '^  John  Sweet  had  two  sons  only,  James  and 
Benedict  On  the  question,  whether  Jaraes  Sweet  should  take  under  the 
description  of  John,  it  was  held  clearly  that  he  should,  even  if  il  stood 
on  the  will,  and  the  other  fact  only;  but  it  was  proved  the  testator  used 
to  call  him  Jackey.(t«)  A  person,  by  her  will,  gave  one-sixth  of  the  re- 
sidue of  her  personal  estate,  in  trust  to  put  out  at  interest,  and  the  in- 
terest to  be  paid  to  her  niece  Mary  Bradwin,  for  life;  and  after  her  death 
one  moiety  of  the  one-sixth  to  be  paid  to  the  said  Mary  Bradwin's 
grand-children,  the  children  of  her  daughter  Mary,  at  their  age  of  twenty- 
one;  and  the  other  moiety  to  be  paid  to  Anne,  the  daughter  of  her  said 
niece  Mary  Bradwin.''  Mary  Bradwin,  the  niece,  had  two  children; 
Mary,  who  was  never  married,  and  Anne,  who  married  Robert  Barnes, 
and  died  in  the  life-time  of  the  testatrix,  and  before  the  makine  of  her 
will,  leaving  two  children,  William  and  Robert  Barnes.  On  a  bill,  that 
one  moiety  of  the  money  might  be  paid  to  the  plaintiff  Mary,  and  the 
other  moiety  to  the  two  Barnes's  on  their  attaining  twenty-one,  on  the^ 
foundation  that  the  testatrix  so  intended,  but,  by  a  mistake  of  names,  had 
given  a  moiety  to  the  children  of  Mary,  who  never  was  married,  and  the 
other  moiety  to  Anne,  who  had  died  before  the  will  was  made,  leaving 
the  children;  it  was  proved  that  the  testatrix  was  eighty  years  old  at  the 
time  of  making  her  will,  and  lived  in  Derbyshire,  and  that  Mary  Brad-' 
win  her  neice,  and  her  family,  lived  at  St  Alban's,  in  Hertfordshire;  and 
that  the  testatrix  had  *never  seen  her  neice's  children  or  ^  ^^g  ^ 
gnind*children«     The  Master  of  the  Rolls  decreed  the  mo-  *-  -■ 

aey  to  be  paid  to  the  plaintiffs,  according  to  the  intention.(«) 
The  cases  cited  in  the  margin(u^)  are  farther  instances,  in  which  col- 


{ 


t)  BiYWs'  CmfB,  1  Atk.  410.  (v)  Bradwin  t.  Harpur,  Amb.  374. 

^f)  Beaamont  t.  Fell,  2  P.  W.  141.  (w)  Hampshire  y.  Pcareo,  %  Yes.  216. 

(«)  Dowtet  T.  ^weet,  Ambu  176.  Husiey  t.  Berkeley,  2  Ed^ix.  ^94.      Se( 
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lateral  evidence  baa  been  admitted  in  explanation  of  the  person  intended 
to  be  the  devisee. 

In  tbe  caaes  whicb  follow^  collateral  evidence  baa  been  admitted  in  ex- 
planation of  various  otber  parta  of  a  will. 

A  person  devised  to  one  Hodgson  several  closes,  paying  100/.  he  owed 
to  J.  S.,  and  100/.  he  owed  by  bond  to  one  Shaw.  It  appeared  that  the 
100/.  due  on  bond  was  not  due  to  Shaw,  but  to  a  Mrs.  Fitch;  and  evi- 
dence to  this  e£bct  was  offered  and  received;  the  Lord  Chancellor  de- 
claring <'he  saw  no  hurt  in  admitting  of  collateral  proof  to  make  certain 
the  person  or  the  thing  described.'*(^)  A  testator  bequeathed  to  his 
wife,  Elizabeth  Mildmay, the  interest  and  proceeds  of  1250/.,  ''  part  of  my 
stock  in  the  4  per  cent,  annuities  in  the  Bank  of  England,  for  and  during 
the  term  of  her  natural  life,  together  with  such  dividends  as  shall  be  due  on 
the  said  1250/.  at  the  time  of  my  decease;"  and,  after  the  decease  of  his 
wife,  he  bequeathed  the  said  stock  to  several  of  his  relatives,  always 
calling  it  his  4  per  cent,  stock.  There  was  evidence,  that  the  testator 
had  no  auch  stock  at  the  date  of  his  will,  having  previously  sold  it  all, 
and  invested  the  produce  in  Lang  annuities;  and  this  evidence  was  re- 
ceived. The  Master  of  the  Rolls,  in  giving  judgment,  observed, "  the 
principles  of  the  cases  determined  are  so  clear,  that  I  have  no  difficulty 
I  *39  1  ^^  ^y^'^S'  ^^^^  ^  latent  ambiguity  arises  from  the  testator's 
"-  ^  circumatances  *not  being  sufficient  to  meet  the  legacy  he 

had  given.  There  is  no  ambiguity  upon  tbe  will.  Then  the  question  is, 
whether  the  Court  is  not  bound,  by  every  rule,  to  admit  evidence  where 
there  is  no  ambiguity  upon  the  will.  In  this  case,  the  evidence  is  to 
prove,  not  that  it  is  a  mistake,  for  that  is  clear,  but  to  show  how  that  mis- 
take arose;  and  when  one  reads  what  the  case  was,  it  would  be  unjust  to 
refuse  to  rectify  a  mistake  so  clearly  and  naturally  accounted  for.  The 
testator  had  instructed  a  broker  to  sell  out  h\B4per  cent,  stock;  and  the 
identical  money  produced  by  that  sale  was  invested  in  this  Long  an- 
nuity. Nothing  18  now  doubtful.  It  is  clear  the  testator  meant  to  give 
a  leeacy,  but  mistook  the  fund.  He  acted  upon  the  idea  that  he  had  such 
8tock."(^)  In  Gk>odtitle  v.  Southern,  the  defendant  claimed  under  the 
following  devise  in  the  will  of  Richard  Southern:  <<  I  give  and  devise  all 
that  my  farm,  lands,  and  hereditaments,  called  Trogues-£irm,  situate 
within  the  parish  of  Darley,  in  the  county  of  Derby,  now  in  the  occupa- 
tion of  A.  Clay,  unto  my  brother,  John  Southern,  and  to  his  heirs  and 
assigns  for  ever.''  The  lessor  of  the  plaintiff  claimed  under  the  residuary 
clause  in  the  same  will,  which,  it  was  admitted,  would  entitle  him  to  the 
premises  in  question,  provided  they  'did  not  pass  to  the  defendant  under 
the  above  devise.  On  the  part  of  the  lessor  of  the  plaintiff,  it  was  proved 
that  Troguea-farm  was  in  the  occupation  of  A.  Clay;  but  the  closes  in 

Question  were  not  in  his  occupation,  but  in  the  occupation  of  one  Mars- 
en;  and  in  order  to  show  that  they  were  not  parcel  of  Trogues-farm, 
and  that  the  testator,  Richard  Southern,  did  not  take  them  as  such,  the 
will  of  one  Houghton  was  produced,  which  contained  the  following  de- 
vise to  Richard  Southern;  <^  Also  all  that  piece  or  parcel  of  ground  si- 

Mare  ▼.  Kebello,  3  Bro.  C.  C.  446.     Par-        (x)  HoilgiOD  t.  Hodgson,  8  Vera.  693. 
■OM  ▼.  Parsons,  1  Yes.  jon.  206.     SmiUi  ▼.        (y)  Selwood  ▼.  MUdaiay,  3  Tee.  396. 
Coney,  6  Ves.  42.    Swaine  ▼.  Kennerley,  1 
Yes.  ^itB.469. 
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tuate  in  the  liberty  of  Wansley,  and  in  the  parish  of  Darley,  ^  « .^  ^ 
^commonly  called,  or  known  by  the  name  of,  Trogues,  L  ^^  J 
otherwise  Trough's-pasture;  and  also  all  those  two  closes  of  land,  situate 
at  the  bottom  of  the  pasture  called  Trogues,  otherwise  Trough's-pasture, 
called  by  the  name  of  the  Dale-closes.''  Richard  Southern,  when  he 
became  entitled  to  this  land  under  Houghton's  will,  let  the  two  closes  to 
Marsden;  and  evidence  was  offered  of  payment  of  rent  by  Marsden  to 
Richard  Southern,  in  order  to  show  that  Richard  Southern  knew  in 
whose  occupation  the  land  was.  On  the  part  of  the  defendant,  a  notice 
to  quit  was  proved,  which  had  been  given  to  Marsden  by  Richard 
Southern,  a  few  months  before  the  time  of  making  his  will;  which  notice 
was  in  these  terms:  <<  I  do  hereby  give  you  notice  to  quit  and  deliver  up 
the  possession  of  all  my  lands  belonging  to,  and  called,  Trogues-farm, 
situate  in  the  parish  of  Darley,  now  in  your  possession,  on  or  before 
Liady-day  next"  This  evidence  was  objected  to  by  the  counsel  for  the 
plaintiff,  but  was  accepted  on  the  trial.  The  point  of  its  admissibility 
was  afterwards  argued  in  the  court  of  Kind's  Bench,  where  it  was  de- 
cided the  evidence  was  admissible.  <<  Parcel  or  no  parcel,"  said  Lord 
EUenborough,  «is  always  a  question  of  evidence  for  a  jury;  and  in  the 
same  manner  it  was  competent  to  show  here,  if  there  was  any  doubt,  that 
the  two  closes  were  parcel  of  Trogues-farm,  by  which  name  the  thing 
devised  was  suflBciently  ascertained."  And  by  Mr.  Justice  Bayley: 
''The  testator  devises  'all  his  farm  called  Trogues-farm;'  and  it  was 
competent  to  show  by  evidence  of  what  parcels  that  farm  consisted,  "(z) 
The  cited  cases(a)  are  farther  instances  in  which  collateral  |.  « . .  ^ 
^evidence  has  been  admitted  in  explanation  of  the  intention  ^  ■ 

in  a  wiU. 

The  effect  of  evidence,  admitted  in  explanation  of  a  will,  necessarily 
depends  on  the  circumstances  it  discloses.  The  evidence,  when  admit- 
ted, may  amount  to  nothing,  as  in  Hussey  v.  Berkeley  ;(&)  or,  as  in 
Thomas  V.  Thomas,(c)  it  may  involve  the  testator's  intention  in  so  much 
doubt,  as  to  set  aside  the  particular  devise  altogether,  in  favour  of  the 
heir  at  law. 

It  further  appears,  if  the  evidence  offered  in  explanation  of  a  will 
tends  to  have  no  legal  effect,  it  is  irregular  to  accept  it.{d) 

It  remains  to  remark,  that,  in  all  cases,  it  is  the  intention,  which  the 
words  of  the  will  express,  that  the  law  carries  into  effect  Cpllateral 
evidence  is  not  permitted  to  introduce  an  intention  on  the  words  of  a 
wiU,  that,  with  the  explanation  the  evidence  affords,  is  not  expressed  by 
those  words,  (e) 

(x)  1  M.  8c  8.  299.  (c)  6  T.  R.  671. 

(a)  PendlMton  t.  Grant,  2  Veni.  517.  (d)  Doe  t.  Ozendeo*  3  Taant.  147.    Do% 

Ponnereaa  ▼•  Poynts,  1   Bro.  C.  C.  472.  ▼.  Graening,  3  M,  &  8. 171.    Doev.Ljford, 

Bangh  v.  Read,  1  Vea.  juD.  269.    DownT.  4  M.  &  8,  550. 

Down, 7  Taunt  348.  Doer.  Pigott»  ib.  554.  (e)  See  I  Yea.  Sl  B.  462.      Swaine  ▼. 

(&)  2  Eden,  194.  Kennerlej;  ibid.  469 ;  aU<>p  9  Eaat,  462. 
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[    •42     ]  •CHAPTER  IV. 

TECHNICAL  WORDS  NOT  REQUIRED  IN  A  WILL. 

Tkx  words  of  a  will  are  the  meams  to  coUeet  the  iotentioD;  and,  as  a 
testator  is  oot  sappo8ed(a)  to  be  acquainted  with  le|^  lancuage^  the  kw 
neith^  requires  nor  expects(i}  teehnical{e)  words  in  a  will 

If  it  is  the  intention, 

Land  will  pass  under  the  word,  <<  efiectfl;''(d)  or  <<propert7;"(e)  or 
the  words  <<  personal  estate;"(/) 

The  word  kgaey  will  apply  to  real  property;/^) 

Kftt'-^implt  will  pass  by  a  derise  «<  Ux  eTerr'(A)  by  a  doTise  of  <<aD 
I  am  worth  I'Vf)  by  a  devise  <<of  my  property ;"(/)  by  a  derise  in  the 
words:  ^  A.  B.  I  make  my  sole  heir;''(ilr}  by  a  devise  ^  to  Au,  B.  and  C. 
and  the  survivors  and  survivor  of  them,  and  the  executors  and  adminis- 
trators of  such  survivor;''(/)  by  a  devise  in  the  words:  « I  devise  all  my 
kndsy  tenement^  and  hereditaments,  to  A.  Item,  I  devise  all  my  goods 
and  chattels,  money  and  debts,  and  whatever  else  I  have  not  before  dis- 
posed of^  to  A.''(ifi) 

These  examples  are  ample  to  prove  that  technical  words  are  not  re- 
quired in  a  wilL 


[    ^43    ]  'CHAPTER  V. 

TECHNICAL  FORMS  OP  CONVEYANCE  NOT  REQUIBED  IN  A  WILL 

TssTATORS  are  supposed  to  be  inopes  constlii;  and,  therefore,  if  the 
substance  of  their  wills  is  legal,  although  a  will  of  land  is  a  convey- 
ance, (a)  the  technical  forms  of  conveyance  are  not  required  of  them.(6) 

A  testator  cannot  place  the  freehold  in  abeyance;(c)  nor  limit  a  fee  on 
a  fee;(£/)  nor,  possessed  of  a  term  of  years,  can  he  limit  a  remainder(e) 
of  it     But  he  may  limit  a  freehold  estate  to  commence  at  a  future 


(a)  %  Atk.  6S0.  (A)  Doe  ▼.  Boper,  11  East,  518. 

lb)  6  T.  R.  TSl.  (t)  Hoxtep  t.  Brooman,  1  Bio.  C 

(c)  1  Mk.  Sd7.    6  Mod.  110.    6  T.  R«     See  14  East,  373. 


721.    2  East,  89.    2  Adt.  676.  (J)  Roe  ▼.  Pattisoii»  16  Eail»  SSI.    Dee 

(d)  Doe  V.  White,  1  East,  38.     Doe  ▼.  t.  LaDglands,  U  East,  870. 
Lainchbary,  11  East,  290.    Den  t.  Trout,  (k)  Beeuderk  t.  Donner,  2  Alk.   300. 
16  East,  393.    See  also  Cowp.  307.     Cam-  See  Jackson  ▼.  Kellj,  2  Ve^  286^  and  3  Ksh. 
field  ▼.  Oilbert,  8  East,  522.    Doe  t.  Dring,  49. 

a  M.  dt  8. 448.    Doe  ▼.  HnrreU,  6  B.  8c  A.  (0  Rose  ▼.  Hill,  8  Binr.  1881 ;  see  ibid. 

18.  1885. 

(e)  Doe  ▼.  LatnchboiT,  II  East,  290.  See  (m)  HopevreU  t.  Aekland,  1  Sklk  239. 
also,  ibid.  624.    Doe  ▼.  Lsnglands,  14  East,  (o)  Cowp.  306. 

870.    Roe  ▼.  Pattison,  16  East,  221.    Noel  (b)  6  Mod.  110.     Ridout  ▼.  DewAi^  1 

T.  Hoj,  6  Madd.  88.  Adt.  419. 

(/)  Doe  ▼.  Tofield,  41  East,  246.  (e)  BuU.  Co.  Litt  216  a  (2). 

Q)  Hope  V.  Taylor,  1  Burr.  269.    Hard-  (</)  Tilburj  ▼.  Rarbat,  3  Atk.  617.    C». 

acre  ▼.  Nash,  6  T.  R.  716.    See  also  Dong.  Eliz.  591. 

39.    2  P.  W.  186.  (e)  8  Co.  96. 
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day ;(/)  the  fee-simple  to  A.,  and  on  a  contingency^  to  B'.  ;(g)  and,  po9- 
seaeed  of  a  term  of  years,  he  may  devise  it  to  A.  for  his  life,  and,  after 
his  death,  to  B.;(A)  provided,  in  each  instance,  the  devise  does  not  in- 
fringe on  the  law  against  a  perpetuity.($)  Neither  of  the  three  devises 
is  good  by  the  common  law  of  conveyances;  but,  on  the  principle  that  a 
testator  is  supposed  to  be  unacquainted  with  technical  form,  the  inten- 
tion in  these  devises  not  being  illegal,  their  form-  is  dispensed  with. 
They  are  called  executory  devises.  They  are  devise^  which  the  law 
will  execute;  in  other  words,  carry  into  effect,  according  to  the  testator's 
intention.(j)  But  in  supplying  their  form,  the  law,  it  should  seem,  per- 
mits *these  devises  to  have  no  farther  effect  than  the  teehni-  p  « . .  ^ 
cal  limitations  would  have,  which,  with  legal  advice,  the  *-  ^  J 
testator  might  have  put  into  his  will. 

The  law  very  much  favours  freedom  of  alienation,  and  gladly  unfet- 
ters lone  settlements,  whenever  it  is  able  to  do  so.  To  this  end,  it 
invariably  inclines  to  construe  a  limitation  over  to  be  a  contingent  re- 
mainder  mther  than  an  executory  devise.  Executory  devises  are  tiot 
favoured  in  the  exposition  of  wills,  for  this  reason,  that  they  cannot  be 
barred  by  any  means  whatever;  and,  consequently,  they  present  the 
greatest  impediment  to  alienation.  Contingent  remainders  are  easily 
destroyed.  Whenever,  therefore,  a  limitation  over  can  take  effect  as  a 
contingent  remainder,  it  is  never  construed  to  be  an  executory  devise.(^) 


♦CHAPTER  VI.  [    "45    ] 

ANY  WORDS  WILL  EFFECT  A  LEGAL  INTENTION. 

It  has  been  seen  that  technical  words  are  not  required  in  a  will.  Any 
words  will  effect  a  legal  intention.  Provided  the  testator  makes  a  legal 
disposition  of  his  property; — the  position  is  not  too  genera), — it  is  no 
matter  what  words  he  uses  for  the  purpose. 

This  position  it  may  be  useful  to  exemplify  in  words  of  property;  in 
words  of  estate  in  property;  in  words  naming  the  devisee. 
1 .  If  it  is  the  intention, 
Land  will  pass  under  the  words  "  rents  of  land;'\a) 
By  the -word  "  house,^^  the  outbuildings  used  with  it  will  pass  al- 
though themselves  not  named;(&) 

A  leasehold  estate  will  pass  under  the  word  "/arfn;^^{c) 
By  the  words  ^^ freehold  houses  in  «^.,"  the  testator  having  none 
but  leasehold  houses  there,  the  leasehold  will  pas8.(£/) 

ry }  Pty't  Cm6,  Cro.  Eliz.  878.  (J)  S  Bl.  C.  ITS.    See  1  Yes.  jnn.  856. 

(i)  Pelb  ▼.  Brown,  Cro.  Jac  690.     Dde  {k)  8  T.  R.  766.     2  Boe.  8c  P.  896,  327. 

▼.  Wetton,  2  Bo*,  dc  P.  324.    Right  t.Dsjt,  (o)  Keny  ▼.  Derrick,    Cro.   Jac    104. 

16  Eael,  67.  South  v.  AUeine,  1  Mk.  228. 

(A)  Mathew  ManDing's  Caae,  8  Co.  96.  (6)  Doe  ▼.  Comii«»  2  T.  R.  498. 

Lampet'a  Caee.  10  Co.  47.  (c)  Lane  ▼•  Earl  Stanhope,  6  T.  R.  846. 

(s)  7  T.  R,  102.  Id)  Day  ▼.  Trig,  1  P.  W.  286. 


26 


SAM  OK  WILLS. 


St.  If  it  10  the  iatentioo,  an  eiUte  injbe  Will  pata  nmier  ttie  worda: — 

« Intere8t;"{e) 

<<  All  that  I  shall  die  poaaeaaed  of,  real  and  penoaal,  of  what  nature 
and  kind  aoerer;*^(/) 

<^  All  the  propa*ty  of  wbateyer  deacriptton  or  aort  that  I  ma  j  die  poa- 
of;"(^) 

P    ^^     ^      *«My  ahare  of  the  Bastile,  and  other  eatateSy  aitnate  at 
L    ^^     J  Coventry;"(A) 

<<To  be  kept  in  the  family  and  name  of  the  W.'a  aa  long  aa  can 
be^'(f) 

**  All  my  mortgagea;"(j) 

**  Rever8ion;"(Ar) 

^<  All  my  real  property j"(/) 

« Inheritance;''(m) 

<^To  A.;  and  if  he  ahall  happen  to  die  in  his  minority/'  [remainder 
OTer;](n) 

<<  I  gire  to  A.  and  B.  the  four  houses  built  by  me;  bat  if  either  of 
them  should  die  before  twenty-ODe,  the  surviror  shall  be  heir  to  the 
other  two  houses. '*(o) 

If  it  is  the  intention,  an  estate  in  fail  general  will  pass  by  a  limitar 
tion: 

«  To  A.  and  the  heir  of  his  body ;''(/?) 

«  To  A,  and  his  children  ;'Vy) 

"  To  A.  and  his  issue  ;"(r)  * 

And  an  estate  in  tail-male  will  pass  by  a  limitation: 

'^  To  A.  and  his  heirs  male;"(j) 

*'To  A.  and  his  men-children  ;''(^) 

<<  To  A.  and  his  issue  male.''(u) 

It  is  a  distinction,  on  a  derise  simply  <<  to  A.  and  his  children;"  or 
<<  to  A.  and  his  issue;''  if^  at  the  time  of  the  devise,  A.  has  no  children, 

r    a47      1  ^^  ^^^'     ^^  ^^  estate-tail  ;(t;)  *but  if  at  the  time  of  the  de- 
^  ^  vise  A.  has  children,  the  children  will  take,  as  porchasers,  a 

life  estate  jointly  with  their  parent  (t^) 

It  bavins  been  the  intention;  under  the  words  <<  leasehold  ground* 
rents,"  the  leasehold  estate  in  the  land  was  held  to  pass,  and  not  merely 
the  renta  reserved  on  under-leases,  (or) 

It  being  the  intention;  a  reversion,  of  which  the  testator  urns 
has  been  held(y)  to  pass  under  the  woi^ds: — 


ie)  Andrew  ▼.  Sonthoose,  6  T.  R.  39S.  ^' 

(/)  PitmftD  ▼.  8tev«Di,  16  Eart,  606. 

Q)  NmI  ▼.  Hoy,  6  Madd.  88. 

(Jk)  Parii  T.  Miller,  6  M.  dt  8.  408. 

(t)  Doe  ▼.  Wood,  1  Bern,  dc  A.  618. 

I  J)  Grippe  ▼.  Grjiil,  Cro.  Car.  87.  See 
ibid.460. 

(h)  Bailie  ▼.  Gale,  2  Yea.  48. 

(/)   NichobT.Bvtcher,  18yee.l9d. 

(m)  Widlake  ▼.  Haiding.  Hob.  2. 

(fi)  Frogmorton  v.  Uolyday,  8  Banr.^1618. 
See  Ibid.  1683  {  9  Eaat,  408 ;  alao  Tomkina 
▼.  Tomkina,  dted  9  Saa|,  404. 


(o)  Doe  ▼.  Candall,  9  Eaat,  400. 

Ip)  Cro.  Elis.  814. 

(y)  6  Co.  17. 

(r)  Ibid. 

(•)  Lord  Oaaalton'a  case^  3  Salk.    388. 
11  Mod.  189. 

(0  6  Co.  17  b. 

(u)  Cro.  Elii.  40. 

(v)  6  Co.  17.    17  b.    DsTie  ▼. 
Doog.  300. 

(w)  6  Co.  17.     17  b.     DoQg.  310. 

{x)  Kaye  ▼.  Laxon.  1  Bro.  C.  C  76. 

(y)  See  alao  Doe  ▼.  Wetberby,  11  ~ 
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^1  will  that  Fortune^  my  wife,  ahill  h»re  to  her  ose  and  tKicupation 
all  that  my  living  which  I  now  do  ocetipy,  00  loog  as  she  do  beep  my 
name,  until  auch  thne  as  ny  son,  John  Scatei^ood,  shall  come  to  the 
age  of  twenty-one  years;  and  that  then  abe  hare  the  thirds  4^  all  my 
living;"{y) 

**  I  devise  all  my  free  and  eopyhcM  land  to  xny  exeeutors,  for  the 
performance  of  my  will,  and  the  will  of  my  father  [in  which  wedre  sev- 
eral legacies;]  to  have  and  to  hold  to  them,  and  every  of  them;  they  to 
take  the  profits  of  h  for  ten  years  to  the  use  of  my  will;  and  I  will  that 
afterwards  my  ezecutora,  or  one  of  them,  shall  aell  the  land,  and  dis- 
tribute the  money  in  performance  of  the  said  will;'^(^) 

<<  I  devise  Spain's  Hall  to  Thomas  Kemp;  to  have  to  hold  the  said 
lands,  from  and  sSter  a  year  after  my  decease,  and  after  the  decease  of 
my  daughter'^  [on  whom  part  of  the  ^estate  bad  been  aet-  p  « .^  -. 
tied  for  life]  remainder  over  in  tail;(a)  I-  ^ 

<<  I  devise,  &c.,  all  other  my  lands,  tenements,  and  hereditamenta  out 
of  aettlement;''(6) 

*'  I  deviae,  &c,  aH  my  lands,  tenements,  and  hereditaments  in  the 
three  towns  of  Littleton,  Marston,  and  Milbrooke,  or  elsewhere,  not 
by  me  formerly  settled  ;"(<;) 

^<To  my  son  Daniel,  I  give  4/.  per  annum  of  my  ground-rent,  his 
heirs  and  assigns  for  eyer;'\d) 

<<  1  devise,  &c,  all  that  my  part,  purport,  and  portion  of  and  in  the 
tenements  called  and  known  by  the  name  of  Henson,  within  the  parish 
ef  St  Miaver;''(«) 

'<  I  give  and  dieviae  aH  that  my  messuage  or  tenement,  with  the  barn, 
stable,  and  other  buildings  thereto  belonging:  which  said  messuage  or 
tenement,  buildings,  lands,  and  premises,  are  now  in  my  own  possession: 
and  all  other  my  real  estate  whatsoever,  in  Murrey,  or  elsewhere,  in  the 
paridi  of  Yoxall,  in  the  county  of  Stafford,  or  in  any  other  {rfaee  what- 
aoever,  in  Great  Britain,  to  my  wife,  S.  B.,  and  her  asaigns,  for  and 
during  the  term  of  her  natural  li<e."(/) 

t  ^  A  reveraion,  created  in  tie  uriUj  has  been  held  to  pass,  undw  the 
words: — 

<^I  devise  the  manor  of  A.,  in  Somersetdiire,  to  B.,  for  six  years. 
And  the  rest  of  all  my  lands  in  Somersetshire,  or  elsewhere,  I  fjive  to 
my  brother,  and  the  heirs  of  his  bodyf'{g) 

<<  I  devise  to  Edward  Harris,  and  Mary,  his  wife,  a  mes^  ^  ^^^  •« 
auage  in  the  parish  of  St.  Martin  in  the  Fields,  *fbr  their  ^  ^ 

lives;  and  the  better  to  enable  my  wife  to  pay  my  legacies,  I  devise  all 
my  messuages,  lands,  tenements,  and  hereditaments  whatsoever,  within 
the  kingdom  of  England  (not  above  disposed  of,)  to  have  and  to  hold  to 
her  and  her  assigns  for  ever;*'(A) 

<<I  devise  all  my  lands,  tenements,  and  hereditamenta,  to  A.     Item^ 


33s.    WUlimi  T.  Thomas  IS  EmI,  Ul.  (6)  Strode  ▼.  Lady  RnMell,  2  Vern.  631. 

Ridoat  T.  Ptin,  %  Atk.  486.     1  Vea.  10.  (c)  Chester  ▼.  Cherter,  3  P.  W.  66. 

(f )  llowland  ▼.  Doaghty,  Cro.  Jme.  649.  (d)  Maundy  ▼.  Maundy,  8  Slra.  lOSO. 

(s)  Hawee  v.   Cooey,  Cro.  EUz,  159,  (ej  Doe  v.  PhilUpe,  1  T.  R.  106. 

To«»iiehend  ▼.  Wak,  ibid.  524.  (/)  Do*  ▼•  Mealuo,  1  Eait,  456, 467. 

(a)  Cook  r.  Geiraid,  2  Keb.  206,  224.  &)  Wheeler  ▼.  Walroone,  Aleyn.  28. 

1  LeT  212.  (A)  WiUowe  ▼•  Lydcot,  2  Ventr.  286. 
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I  deviBe  all  my  goods  and  chattels,  money  and  debU,  and  whaterer  else  I 
have  not  before  disposed  of,  to  the  said  A,"(i) 

<<  I  deyise,  &c.,  to  A.  for  life,  [remainders  over,  remainder  to  the  tet« 
tator's  own  right  heir;]  and  all  the  rest,  residue,  and  remainder  of  my 
goods,  chattels,  and  personal  estate,  together  with  my  real  estate,  not 
hereinbefore  devised,  I  give  to  the  said  A.J\j) 

3.  Subject  to  intention, 

Any  words  which  describe. the  devisee  are  su£Gicient 

A  question  may  arise  if  a  person  is  well  described;  but  if  the  words 
of  the  will  name  a  person,  and  there  is  evidence  to  prove  a  particular 
person  to  be  the  object  meant,  the  devise  will  be  valid,  in  whatever 
words  the  devisee  may  be  described. 

« In  the  case  of  a  devise,^'  Lord  Hardwicke  has  said,  <<any  thing  that 
amounts  to  a  deaignatio  personae  is  suflBcient;  and  although  [adverting 
to  the  particular  case  before  him]  in  strictness  they  are  not  his  sons;  yet 
if  they  have  acquired  that  name  by  reputation,  in  common  parlance  they 
are  to  be  considered  as  such.  It  has  been  said,  the  testator  has  likewise 
made  a  mistake  in  their  names,  and  therefore  they  cannot  take;  but  the 
r  *«>o  1  '^^  ^^  otherwise;  for  if  a  man  is  mistaken  in  a  devise,  yet  if 
^  ^  9l  person  is  ^clearly  made  out  by  averment  to  be  the  person 

meant,  and  there  can  be  no  other  to  whom  it  may  be  applied,  the  devise 
to  him  is  good.''(Ar) 

<<The  rule,''  it  has  been  said  by  Lord  Eldon,  '^  cannot  be  stated  too 
broadly,  that  the  description,  ^  child,  son,  issue,'  every  word  of  that  spe- 
cies, must  be  taken  primd  facie  to  mean  legitimate  child,  son,  or  is- 
sue."(/)  It  is  only,  however,  primd  facie;  for  either  of  the  words,  if 
it  is  the  intention,  may  mean  illegitimate  ofispring. 

There  are  distinctions  between  devises  to  illegitimate  children,  bom 
in  ventre  sa  mere^  and  not  in  ease. 

If  a  person  devises  to  a  bom  illegitimate  child  of  A.,  the  fiaither  or 
mother,  the  devise  is  legal;  but  to  enable  the  child  to  take,  it  must  cU 
the  time  of  the  devise  be  known,  by  reputation,  as  the  child  of  A.  Pa- 
rol evidence  is  admissible  to  prove  the  fact;  and,  if  proved,  and  the  child 
appears  in  the  will  to  be  the  object  of  the  devise,  it  will  be  entitled  to 
take  under  it  {m) 

There  appears  to  be  the  distinction,  that  parol  evidence  is  admissible 
to  prove  an  illegitimate  child  has  gained  a  name  by  reputation,  but  it  is 
not  admissible  to  prove  an  illegitimate  child  is  intended  in  a  devise:  This 
must  appear  in  the  will  itself.  Not  to  confine  a  devise  to  legitimate  chil- 
dren, there  must  be  evidence  in  the  will  itself  to  extend  it  to  children 
which  are  not  legitimate.(n) 

If  a  person  devises  to  an  illegitimate  child  of  A.,  the ya/Aer,  the  child 
r  *51  1  '^'^S  ^"  ventre  sa  mere  when  the  will  is  *made,  it  appears 
I-  ^  the  devise  is  not  legal,  and  therefore  the  child  will  not  be 

able  to  take  under  it.  (o) 

(0  Hopevrell  ▼.  Ackland,  1  Salk.  239.  458.     Beachcroft  ▼.  BaaehcroA,   1  lUU. 

\j)  Bidoat  ▼.  Pain,  3  Atk.  486.   1  Ves.  10.  Rep.  430. 

{k)  Riven'  case,  1  Atk.  410.  (n)  Gartwright  t.  Vawdrj,  6  Vee.  580. 

(/)  1  Vee.  &  B.  462.  Godfrey  ▼.  Davis,  6  Vee.  43.     1  Ves.  &  B. 

(m)  WilkiiiM>n  ▼.  Adam,  1  Yes.  &  B.  463, 470.    Swaine  ▼.  Kennerley,  ibid.  4SS. 
432.  Metluun  t.  Poke  of  Deron,  cited,  ibid.        (o)  Earle  t.  Wiliom  17  Vee.  628.    See  1 

Mer.  161,  168. 
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But  if  a  person  devises  to  an  illegitimate  child  of  A.,  the  mother^  the 
child  being  in  ventre  sa  mere  when  the  will  is  made,  the  devise  is  legal; 
and,  if  the  description  of  the  child  in  the  will  proves  it  to  be  the  object 
of  the  devise,  it  will  be  entitled  to  the  estate  devised  to  it.(/?) 

If  a  person  devises  to  an  illegitimate  child  of  A.,  the  father,  or  mother, 
the  child  not  being  in  esse,  neither  bom,  nor  in  ventre  sa  mere,  when 
the  will  is  made,  it  should  seem  the  devise  is  illegal;  and,  therefore,  not- 
withstanding A.  has  afterwards  an  illegitimate  child,  the  devise  is  void.(;) 

As,  provided  the  intention  is  made  out,  any  words  which  describe  the 
devisee  are  su£Gicient,  it  has  been  determined  that  grand-children,  if  there 
are  no  children,  may  take  under  a  devise  to  children ;(r)  a  second  born 
son,  the  eldest  at  the  death  of  the  testator,  may  take  under  a  limitation  to 
•f  the  first  8on;"(«)  a  first  born,  and  only  son,  born  within  a  year  after  the 
death  of  the  testator,  may  be  entitled  under  a  devise  to  <<  the  youngest 
child  born  within  twelve  months  after  the  testator's  death;''(/)  an  eloest 
aon  may  take'under  the  name  of  <<heir/'  in  the  life-time  of  ^  ^^  ^ 
*his  father;(u)  an  eldest  daughter  may  take  under  the  name  ^  ^ 

of  <<  heir,"  in  exclusion  of  her  sisters;(t;)  a  child  in  ventre  sa  mere  may 
be  entitled  under  a  devise  to  children,  <^  living  at  A.'s  death ;''(t£F)  on  a 
devise  *«to  the  heirs  male''  of  a  person,  the  heir  male,  although  he  is  not 
the  heir  general,  of  that  person,  may  take  under  the  devi8e.(x)  The  in- 
tention of  the  testator  is  permitted,  in  the  last  instance,  to  raise  an  excep- 
tion to  the  general  rule,  that,  to  take  by  purchase^  the  heir  must  be  heir 
general,  as  well  as  heir  male.  <<  There  is  a  distinction,''  Lord  Hard- 
wicke  has  observed,  <<  between  taking  by  descent  and  by  purchase;  in 
case  of  the  former,  it  is  sufficient  to  be  nearest  in  descent,  claiming  all 
alone  through  males,  notwithstanding  an  heir  female  be  heir  general,  and 
this  by  the  statute  de  donis;  but  to  take  by  purchase,  he  must  1^  heir  gene- 
ral as  well  as  heir  male;  agreeable  to  this  is  Co.  Litt  24  b,  which  is  trans- 
cribed from  his  own  argument  in  Shelley's  case. — 1  am  of  opinion  there 
may  be  an  exception  to  the  rule  before  laid  down,  appearing  clearly  by 
the  intention  of  the  te8tator."(y) 

(p)  Gordon  t.  Gk>fdon»  1  Mar.  141.  (u)  Jtmos  ▼.  Bicb>r3ioB,  1  Ventr.  834. 

(q)  Metham  ▼.  Duke  of  DoToiulura,  1  P.  Barehett  v.  Dardant,  8  Ventr.  811.  8.  C. 

W.   689.    See  1  Yee.  dc  B.  458,  468.  1  Darbieon  ▼.  Beaumont,  1  P.  W.  839. 
Mer.  146.  (v)  TUly  ▼.  CoUier,  8  tier.  168. 

(r)  Crooke  ▼.  Brookeing,  8  Vera.  106.        (w)  Beale  t.  Beale,  1  P.  W.  844.     Ibid. 

See   1  Vee.301.     Gale  ▼.  Bennett,  Amb.  848.    Clarke  ▼.  Blake,  8  Bro.  C.  C.  880.    8 

681.  Wythe  ▼.  Tharbton,  iUd.  555.    Wyth  H.  BL  899.    8  Vee.  ]un.  678.    Trower  ▼. 

▼.  Blackman,  1  Yes.  196.  Butte,  1  Sim.  &  St  181. 

!«}  Lomax  ▼.  Holmden,  1  Yet.  890.  (x)  Newcoman  ▼.  Bethlem  Hoipital,  Amb. 

0  Emery  t.  England,  3  Yee.  838.    See  8.    Wille  ▼.  Palmer,  6  Burr.  8615. 
Dnke  ▼.  Doidge»8  Belt  Yes.  sen.  803,  note        (y)  Amb.  10,  11.    See  Harg.  Co.  Litt 

(a).    Lady  Lincoln  ▼.  Pelbam,  10  Yes.  166.  84  b.  (3),  164  a.  (8). 
Bowles  ▼.  Bowlei^  ibid.  177. 
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[    *53    1  -CHAPTER  VIL 

OF  THE  USB  OF  TESCHNICAL  WORDS  IN  AN  UNTEXJHNICAL  SENSEL 

TscHNicAL  words  are  not  required  in  a  will;  nor,  if  they  are  used, 
will  they  bear  their  technical  signification,  if  the  testator  explains  his  own 
meaning  of  theni.(a) 

*<  Heirs,''(A)  and  *«  heirs  of  the  body,"(c)  are,  technically,  words  of 
descent;  yet,  if  it  is  the  intention,  «<  hews"{cl)  or  "  heirs  of  the  bo- 
dj/^''(e)  will  be  accepted  as  words  of  ^rcAo^e. 

^*  Tssuey'\/)  ^^  children,^' (g)^**son,^\h)  are,  technically,  words  of 
purchase;  yet,  either  **  mwc,''(i)  "  children,^\k)  or  '*  «>!»,"(/)  will,  if 
it  is  the  intention,  be  accepted  as  a  word  of  descent. 

The  technical  meaning  of  <<  estaiCy''  is  ownership  of  land;(m)  yet,  if 
it  is  the  intention,  it  will  be  accepted  to  signify  the  land  itself  (the  po- 
pular meaning  of  the  word,)  and  not  the  interest  in  it.(n) 
r     •'54     1      *The  word  "  estate,^^  in  its  most  extensive  technical  mean- 
L  -'  ing,  signifies  both  real  and  personal{p)  property;  yet,  if  it 

IS  the  intention,  it  will  be  accepted  to  mean  personal  property  alone.(j7) 

Both  the  technical  and  proper  meaning  of  ^^effects^^  is  personal  pro- 
perty;(9)  yet  it  may  mean  real  property,  if  the  testator  uses  the  word 
in  that  sense,  (r) 


[    ^55    ]  *CHAPTER  VIIL 

OF  DEFECTIVE  EXPRESSIONS  IN  A  WILL. 

It  is  sufficient  if  the  words  in  a  will  make  known  the  testator's  inten* 
tion.  A  defective  expression  the  law  will  rectify.  If  words  are  omitted, 
they  will  be  understood  to  be  implied.(a)    Any  word,  incorrectly  used 

(a)  See  2  Vet.  &  B.  870.     5  Madd.        (Jb)  Davie  t.  SteTens,  Dong.  306.    See 

Rep.  39.  Hodgee  ▼.  Middietoa,  ibid.  416. 

lb)  3  Ld.  Raj.  1440.  (A  Chapman  t.  Brown,  3  Bair.  1636.  5 

(c)  11  £aBt,671.  T.  R.  323.    Mellich  ▼.  Mellish,  3  Bam.  & 

(^d)  ATcher'i  case,  1  Co.  67..   Watkins'  C.  620. 
Dews.  170.  (m)  6  Mod.  107. 

(tf)  Lowe  T.  Daties,  8  Ld.  Raym.  1661.        (n)  Goodwyn  t.  Ooodwyn,  1   Vea.  826. 

Doe  ▼.  Laming,  2  Burr.  1100.     Harris  t.  Cowp.  306.     2  T.  R.  669.    Pettiwaid  ▼. 

Barnes,  4  Burr.  2167.     Amb.  666.    Good-  Prescott,  7  Yes.  641.     Knotsford  t.  Gaidi- 

title  ▼.  Herring,  1  East,  264.    Bagshaw  ▼.  ner,  2  Atk.  460. 
Spencer,  2  Atk.  677.     1  Yes.  142.     Doe  ▼.         (o)  6  Mod.  107. 
Gofi;  U  East,  668.  (p)  Doe  v.  HurreO,  5  Bam.  &  A.  18. 

(/)  2  Ld.  Raym.  1440.    2  Atk.  682.     4        (q)  Doe  ▼.  Bring,  2  M.  &  S.  448. 
T.  R.  299.    6  Co.  17  b.    2  Yarn.  646.  (r)  Hogan  v.  Jackson,  Cowp.  899.    Doe 

(^)  6  Co.  16  b.  17, 17  b.  2  Atk.  222.    2  ▼.  White,  1  East,  33. 
Yarn.  646.    6  T.   R.   323.      Goodtitle  t.        (a)  Spalding  v.  Spalding,  Cro.  Car.  185. 

Woodhull,  Willes,  692.  Strong  ▼.  Cummin,  2  Burr.  767.    Foone- 

(A)  5  T.  R.  323,  324.    See  2  Bara.&  C,  reau  ▼.  Fonnereau,  3  Atk,   316.    Doe  ▼. 

633.  Hicks,  7  T.   R.  433.      Doe  ▼.  Micklem,  6 

({)  2  Atk.  682.    4  T.  R.  299.  East,  486. 
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for  another,  will  be  taken  in  the  sense  the  testator  meant  it(&)  In  parti- 
cular^ the  word  *<  or,*'  is  constantly  construed  "  and.*\c)  Also  "  atuP^ 
may  be  construed  «  orJ\d)  And,  generally,  any  words,  which  the  re- 
mainder of  the  will  proves  to  be  incorrect  to  express  the  testator's  mean- 
ing, will  be  accepted  in  the  sense  intended.(6) 


•CHAPTER  IX.  [    •se    1 

WORDS  OF  INTENTION  AfUB  WORDS  OF  DEVISE. 


SECTION  L 

IMPLICATION  OV  ESTATES* 

Words  of  intention  in  a  will  are  words  of  devise.  A  testator  is  not 
required  to  expand  his  intention  in  formal  limitations  of  devise;  it  is 
enough  if  the  words  of  intention  imply  them.  Words  of  limitation,  (a) 
and  estates  for  life,(&)  and  in  tail,(c)  have  b^en  implied  in  the  authorities 
cited  in  the  margin. 

It  appears  to  be  a  distinction,  if  a  person,  seised  in  fee,  devises  to  his 
heir  at  /a«^,  after  the  death  of  A.;  A  will,  by  implication,  take  an  estate 
for  life;  but  if  the  devise  is  to  a  stranger,  A.  will  not,  by  implication  in 
this  case,  take  any  estate;  but,  until  A/s  death,  the  land  will  descend  to 
the  heir  at  law.(d^) 

Farther,  the  law  will  not  understand  a  devise  to  be  implied  in  the 
words  of  a  will,  if  the  devise,  in  the  particular  case,  would  be  an  un- 
reasonable one;(e)  or  there  are  other  words  in  the  will  to  negative  the 
implication  contended  for.(/) 

(Jb)  Balloek  ▼.  Stonef,  3  YeiL  681.  (a)  Etruu  t.  Astley,  3  Burr.  1570.    Fea 

(c)  Soalle   ▼.  Gerrard,  Cro.  E!iz.  635.  ▼.  Lowndes,  4  Barr.  8246. 

WaUh  ▼.  PetoT8on»  3  Atk.  193.    Framling-  {b)  Higham  ▼.  Baker,  CrcEliz.  15.  Cro. 

ham  T.   Brand,  3   AUl.  390.      Wright  t,  Jac  76.     BIIbmU  ▼.  Cranwell,  3  Lev.  373. 

Wright,  1   Vee.  409.    Brownaword  ▼.  Ed-  Roe  ▼.  Sammeraet,  5  Burr.  8608.    Doe  t. 

wards,  8  Yea.  843.    (8ee  Doe  t.  Jessop,  18  Bowling,  5  Bam.  &  A.  788.     See  also  Aa- 

East,  888.)     Denn  v.  Kemeys,  9  East,  366.  pinall  ▼.  Petvin,  1  Sim.  &  St.  544. 

Eastman  T.Baker,  1  Taunt  174.    Right  ▼.  (c)  Stanley  v.  Lennard,  1  Eden,  87.  Amb. 

Day,  16  East,  67.  355.    Doe  t.  Halley,  8  T.  R.  5. 

(df)  Jackson  ▼.  Jackson,  1  Yes.  815.  (<Q  Cro.  Jac.  75,  Doe  v.  Bowling,  5  Bam. 

(tf)  Luxford  ▼.  Cheeke^  3  Lev.  185.  New-  &  A.  788.     4  Bro.  C.  C.  534,  535.     1  Sim. 

land  ▼.  Shephard,  8  P.  W.  194.    White  ▼.  and  Stu.  550. 

Barber,  6  Burr.  8703.     Amb.  701.     Ruds-  (e)  Horton  ▼.  Horton,  Cro.  Jac.  74. 

dell  T.  Radsdell,  5  Burr.  2806.     See  also  (/)  Boon  t.  Coraforth,  8  Yea.  877. 
Do6  ▼.  Stenlake,  18  East,  515.    Hewet  t. 
Ireland,  1  P.  W.  486. 
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[    •S?    ]  *SECTIONIL 

IMPLICATION  OF  CBOSS-KEMAINDEBfl. 

If  a.,  seised  in  fee,  devises  to  B.,  C,  and  D.,  for  their  lives,  in 
sole,(j')  tenancy  or  in  common,  with  cross-remainders  between  them;  on 
the  death  of  B.,  his  land  will  remain  to  C.  and  D.,  as  tenants  in  common; 
and,  at  the  death  of  C,  the  whole  will  remain  to  D.  for  his  life.  So,  if 
the  devise  is  to  them  in  tail,  with  cross-remainders  between  them;  on  the 
death  of  B.,  and  failure  of  the  heirs  of  his  body,B.'s  land  will  remain  to 
C.  and  D.,  as  tenants  in  common  in  tail;  and  on  the  death  of  C,  and 
failure  of  his  issue,  the  whole  will  remain  to  D.  in  tail*  In  these  instan- 
ces, the  next  remainder-man,  or  reversioner  (as  the  case  may  be,)  is  not 
entitled  to  the  land  until  all  the  particular  estates  to  B.,  C.,and  D.,  and 
the  remainders  to  them,  are  determined. rA) 

It  is  legal  to  devise  to  any  number  ot  persons  with  cross-remainders 
between  them.  If  they  are  not  expressly  limited,  words  in  the  will 
may  be  understood  to  itnplyij)  them.  They  are  often  implied  in  a  limi- 
tation over;  but,  it  should  seem,  the  law  will  accept  any{j)  words  of 
intention  to  imply  them. 

Cross-remainders,  like  every  other  part  of  a  will,  depend  on  the  inten- 
tion. If  it  is  not  the  intention  to  give  the  land  of  each  of  the  several 
devisees,  on  the  determination  of  his  estate,  away  from  his  co-devisees, 
but  to  the  survivors;  then  cross-remainders  are  limited.  But  if  it  is  the 
intention  to  give  the  land  of  each  of  the  several  devisees,  on  the  deter- 
r  v^fi  1  '"^^'^^^'^  ^^  ^^^  estate,  away  from  his  co-devisees,  to  *a  re- 
L  J  mainder-man,  or  the  reversioner,  then  cross-remainders  are 

not  limited. 

Cross-remainders  have  been  held  to  be  implied  in  the  devises  which 
follow  :(A;) 

<<  1  will  that  the  third  part  of  all  my  lands  shall  descend  and  come  to 
my  son  and  heir;  and  the  other  two  parts  I  give  and  bequeath  to  my 
four  younger  sons.  A.,  B.,  C,  and  D.,  and  to  the  heirs  male  of  their  bo- 
dies begotten;  and  if  the  infant  in  ventre  ma  feme  shall  be  a  son,  then 
he  to  have  his  fifth  part  as  co-heir  with  his  four  youngest  brothers;  and 
if  they  all  five  shall  happen  to  die  without  issue  male  of  their  bodies,  or 
any  of  their  bodies,  lawfully  begotten,  then  I  will  that  the  said  two  parts 
shall  revert,  remain,  and  come  to  mj  next  heirs  for  ever."(/) 

<<  I  devise,  &c.  to  the  use  of  ail  and  every  the  daughter  and  daughters 
of  Peter  Holford,  and  Constantia  Maria  Holford,  lawfully  to  be  begotten, 
and  to  the  heirs  of  their  body  and  bodies;  such  daughters,  if  more  than 
one,  to  take  as  tenants  in  common,  and  not  as  joint  tenants:  and,  for  de- 
fault of  such  issue,  to  the  use  of  my  right  heir.''(fn) 

<<  I  give,  devise,  and  bequeath  all  those  my  lands,  tenements,  and  here- 
ditaments, situate  and  being  at  Merton  Abbey,  in  the  county  of  Sorry, 
unto  my  loving  brothers  William  Phipard  and  John  Phipard,  and  sister 

(S)  Chadnck  ▼•  CowI«7,  Cro.  Jac  696.  (/)  3  Bam.  &  A.  488, 489. 

(A)  4  T.  R.  713.  1  Taunt.  239.  3  Barn.        {kS  See  also  Doe  ▼.  BHrville,  2  Eaat,  47, 

&  A.  428.  note(cr);  and  Mogg  v.  Mogg,  1  Mer.  664. 

(»)  Doe  ▼.  BnrTille,  2  East,  47,  note(</).        {I)  Anonymous,  3  Dyer,  303  b. 
1  Taunt.  287,  239.  (m)  Wright  ▼.  Holford,  Cowp.  81. 
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Elizabeth  Cleaves,  knd  the  heirs  of  their  bodies  lawfully  begotten  and  to 
be  begotten,  as  tenants  in  common,  and  not  as  joint  tenants;  and,  for  want 
of  such  issue  to  my  own  right  heirs  for  ever."(n) 

^  I  devise,  &c.,  to  the  use  of  all  and  every  the  child  and  children  of 
my  late  brother  John  Hey,  deceased,  which  shall  be  living  at  the  time  of 
my  decease;  To  have  and  to  *hold  the  same,  if  more  than  r  ««;q  -■ 
one  child,  to  them  and  their  heirs,  share  and  share  alike,  as  l*  ^^  J 
tenants  in  common,  and  not  as  joint  tenants.  And  in  case  all  and  every 
of  the  said  children  of  my  said  brother  shall  happen  to  die  in  my  life-time, 
or  after  my  death,  without  issue,  then  I  hereby  give  and  devise  all  and 
singular  my  said  real  estate  to  my  right  heirs.''(o) 

<<  I  devise,  &c.,  to  all  and  every  the  daughter  and  daughters  of  the  bo- 
dy of  my  daughter  Martha,  and  the  heirs  male  of  the  body  of  such  daugh- 
ter or  daughters,  equally  between  them,  if  more  than  one,  as  tenants  in 
common,  and  not  as  joint  tenants;  and  for  and  in  default  of  such  issue,  I 
give  and  detrise  all  my  said  premises  unto  my  right  heirs  for  ever.'^(/?} 

'<  I  give  and  devise  all  and  every  the  said  premises  to  all  and  every 
the  younger  children  of  the  said  Mary  Foxon,  begotten  or  to  be  begot- 
ten,  if  more  than  one,  equally  to  be  divided  amongst  them,  and  to  the 
heirs  of  their  respective  body  and  bodies;  to  hold  as  tenants  in  common, 
and  not  as  joint  tenants:  and  if  the  said  Mary  Foxon  shall  have  only  one 
child,  then  to  such  only  child,  and  to  the  heirs  of  his  or  her  body  law- 
fully issuing;  and,  for  want  of  such  issue,  I  give  and  devise  the  said  pre- 
mises to,  &c/'(9) 

'<  And  in  default  of  such  issue,  I  give  the  said  moiety  of  the  same  ma- 
nors and  premises  to  my  three  daughters,  dnd  to  the  heirs  oi  their  bodies 
respectively,  as  tenants  in  common;  and,  in  default  of  such  issue,  I  give 
the  same  to  my  own  right  heirs  for  ever."(r) 

Cross-remainders  have  been  adjudged  not  to  be  implied  in  the  follow- 
ing instances: — 

<<  1  devise,  &c.,  to  my  grandson  Richard  Holden,  and  to  Elizabeth 
Holden  my  grand-daughter,  equally  to  be  •divided,  and  to  the  ^  ^^  , 
heirs  of  their  respective  bodies;  and,  for  default  of  such  is-  '•  J 

sue,  to  my  grand-daughter  Ann  Holden  and  her  heirs. ''(*) 

<'I  devise,  &c.,  to  my  wife  Margaret  Owen,  for  her  life,  and,  after  her 
decease,  to  my  son  and  daughter,  John  and  Margaret  Owen,  to  be  equally 
divided  between  them,  and  the  several  and  respective  issues  of  their  bo- 
dies, and  for  want  of  such  issue,  to  Margaret  Owen,  my  wife,  in  fee.''(/) 

"  I  leave  the  Withy  Stakes'  farm  to  my  two  sons  John  Cooper  and  George 
Cooper,  equally  between  them,  share  and  share  alike,  and  all  my  house- 
hold goods  and  my  whole  stock  of  cattle,  and  husbandry-ware  of  all 
kinds  whatsoever,  with  all  my  bonds,  bills,  and  book  debts,  and  cash, 
and  personal  property,  paying  all  my  debts,  funeral  expenses,  and  lega- 
cies hereinafter  named;  and  I  entail  the  Withy  Stakes'  farm  on  the  male 
heirs  of  John  Cooper  and  George  Cooper,  being  born  in  wedlock."(w) 

There  appears  formerly  to  have  been  a  distinction  between  the  impli- 

(n)  Phipard  ▼.  Mansfield,  Cowp.  797.  (0  Comber  ▼.  Hill,  Stra.  969.   , 

(•)  Bradford  ▼.  Foley,  Doug.  63.  (0  Davenport  ▼•  Oldie.  1  Alk.  679 ;  see 

CP)  AthertonT.Pyo»4T.  R.710.  Cowp.  799.    2  Bast,  41.     1  Taunt.  238. 

(i)  Watson  ▼.  Foxon.  2  East,  86.  239.     3  Barn.  &  A,  427. 

f  r)  Doe  ▼.  Webb,  1  Taunt.  234.  (u)  Cooper  ▼.  Jones,  3  Barn.  &  A.  426. 

^  288 
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cation  of  cross-remainders  between  two  persons  only,  and  between  more 
than  two.  The  implication  might  be  between  two  persons  only,  hot  not 
between  more  than  two.(t;)  But  this  doctrine  is  exploded.  **  It  baa  been 
truly  said/'  observed  Sir  James  Mansfield,  in  Doe  r.  Webb,  ^  that  the 
ancient  doctrine  on  this  subject  has  been  broken  in  upon;  but  it  is  won- 
derful how  it  ever  became  established. ''(u?)  And  to  the  same  effect, 
Mr.  Justice  Chambre:  ^  I  wonder,  as  my  lord  does,  bow  the  old  doctrine 
r  *6l  1  ^^^'^  became  established.  The  oldest  case  is  *that  in  Dy^, 
L  -I    303  b,  and  there  no  difficulty  was  found  in  giving  cross-ie- 

mainders  by  implication  among  fiye."(a?) 

A  distinction,  hbweyer,  seems,  at  this  day,  to  be  acknowledged  between 
the  presumption  of  cross-remainders  between  two  persons  only,  and  be- 
tween more  than  two.(y)  Lord  Kenyon  has  subscribed  to  this  doctrine, 
in  the  words  of  Lord  Mansfield:  ^<  Where  cross-remainders  are  to  be 
raised  by  implication  between  two  and  no  more,  the  presumption  is  in 
favour  of  cross-remainders;  where  they  are  to  be  raised  between  more 
than  two,  the  presumption  is  against  them:  but  that  presumption  may  be 
answered  by  circumstances  of  plain  and  manifest  intention  either  way."(r) 
Notwithstanding  such  high  authority,  it  may,  perhaps  be  permitted  to 
doubt  the  soundness  of  the  distinction  adopted.  A  different  presumption 
on  the  same  words  (the  distinction  it  is  apprehended  amounts  to  this)  ap- 
pears to  approach  too  near  to  conjecture^  to  be  admissible  in  the  exposi- 
tion of  a  will. 


[    *Q2    ]  •CHAPTER  X. 

THE  SAME  WORD  MAY  BE  ACCEPTED  IN  DIFPERENT  SENSES. 

If  a  testator  includes  different  kinds  of  property  in  a  devise,  the  same 
words  of  it  may  be  accepted  to  have  different  meanings,  and,  referred  to 
each  kind  of  property,  to  have  the  particular  meaning  applicable  to  it 
This  latitude  of  interpretation  was  permitted  in  Forth  v.  Chapman.(a) 
In  this  case,  there  was  a  devise  of  freehold  and  leasehold  estates  to  Wil- 
liam Gore,  <<  and  if  either  he  or  Walter  Gore  should  depart  this  life,  and 
leave  no  issue  of  their  respective  bodies,"  the  testator  devised  the  premi- 
ses over.  Lord  Chancellor  Parker,  in  giving  judgment,  observed,  *' what 
seemed  very  material,  that  by  this  will,  the  aevise  carried  a  freehold  as 
well  as  a  leasehold  estate  to  William  Gore,  and  if  he  or  Walter  died  leav- 
ing no  issue,  then  to  the  children  of  his  brother  and  sister;  in  which  case 
it  was  more  difficult  to  conceive  how  the  same  words,  in  the  same  will, 
at  the  same  time,  should  be  taken  in  two  different  senses.  As  to  the  free- 
hold, the  cojistruction  should  be,  if  William  or  Walter  died  without  is- 
sue generally^  by  which  there  might  be,  at  any  time^  a  failure  of  issue; 
and,  with  respect  to  the  leasehold,  that  the  same  words  should  be  intend- 
ed to  signify  their  dying  without  leaving  issue  at  their  death.     How- 

(t;)  GUbert  ▼.  Witty,  Cro.  Jae.  665 ;  sm        (jt)  4  T.  R.  713.    S  Eut,  40.  SBtfii.  A 
1  Taunt.  aS6.  A.  429. 

(w)  1  Taunt.  237.  (x)  %  Eaat,  40. 

(x)  1  Taunt  239.  (a)  l  P.  W.  663. 
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ever,  it  might  be  reasonable  enough  to  take  the  same  words^  as  to  the 
different  estates,  in  different  senses,  and  as  if  repeated  in  several  clauses, 
viz.,  <  I  devise  to  A.  my  freehold  land;  and,  if  A.  die  without  leaving 
issue,  then  to  B. :  and  I  devise  my  leasehold  to  A.,  and,  if  |.  ^^^  -. 
*A.  die  without  leaving  issue,  then  to  B. :'  in  which  case,  the  ^  -* 

different  clauses  would  have  the  different  constructions  mentioned  to 
make  both  the  devises  good;  and  it  was  reasonable  it  should  be  so,  ui 
res  fnagU  valent  quatn  pereat  *\b) 

A  like  distributive  construction  has,  on  the  authority  of  Forth  v.  Chap- 
man, been  admitted  in  the  cases  in  the  margin.(c) 


♦CHAPTER  XL  [    •64     ] 

THE  INTENTION  IS  TO  BE  COLLECTED  FROM  THE  WHOLE  WILL. 


SECTION  L 

The  end  proposed  in  interpreting  a  will  is,  to  fulfil  the  testator's  in- 
tention. It  is,  therefore,  quite  immaterial  in  what  part  of  the  Will  the 
intention  is  found.  The  words  are  the  means  to  ascertain  it;  and  how- 
ever they  may  be  scattered,  if  they  explain  the  intention,  they  are  to  be 
coUected  and  put  together,  that  the  particular  devise  may  have  the  effect 
intended.  Few  testators,  perhaps,  range  their  ideas  compactly  enough 
to  express  their  meaning  at  once,  without  explaining  their  own  words. 
It  would,  for  this  reason,  evidently  in  many  cases  prejudice  the  intention, 
if  the  law  collected  the  sense  of  one  limitation,  or  one  part  only,  of  the 
will,  and  looked  no  farther;  and,  therefore,  with  reason,  all  the  words  in 
the  will,  wherever  they  are,  are  subservient  to  make  out  the  intention 
of  any  part  of  it(a) 

Of  Introductory  Words. 

A  testator  frequently  begins  his  will  with  enumerating  his  property, 
and  declaring  his  intention  to  dispose  of  it  In  these  cases,  the  intro- 
ductory words  will  not,  of  themselves,  form  a  devise,  but  are  accepted 


are  words  in  the  devise  itself  sufficient  to  carry  the  degree  of  interest 
contended  for.  But  wherever  they  assist  to  shew  the  intention  of  the 
testator,  the  Courts  have  laid  hold  of  them,  as  they  do  of  every  other  m^ 
eumstance  in  a  will,  which  may  help  to  guide  their  judgment  to  the  right 
and  true  construction  of  \V\b)    <<  Though  the  introduction  of  a  will, 

(5)  1  P.  W.  667.  Ve«,  73.   Kinch  ▼.  Waid,  2  Sim.   &  Sta. 

**   (c)  Htrrif  ▼.  Bishop  of  Lineoln,  S  P.  409. 

W.   140.     Hope  ▼.  Taylor,   1  Burr.  268.  (c)  WiHoB,  8.  3  Burr.  1622,  1626.  Fof- 

Sonthbj  T.  SloDohonie,  2  V^s.  611.  Daiotry  real.  160.     Doe  ▼.  AUcock,  1  B.  4^  A.  137. 

▼.  Baintiy,  6  T.    R.  807.  Crooke  ▼.   De  {b)  Cowp.  306. 
Vandea,  9  Vea.  197.    Elton  ▼.  Eaaon,  19 
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declaring  that  a  man  means  to  make  a  disposition  of  all  bis  wordly  es- 
tate,  is  a  strong  circumstance,  connected  with  other  words,  to  explain  the 
testator's  intention  of  enlarging  a  particular  estate,  or  of  passing  a  fee, 
where  he  has  used  no  words  of  limitation,  it  will  not  do  alone.  And  all 
the  cases  cited  in  the  argument  [Forrester,  157.  Ibbetson  t.  Beckwith; 
1  Wils.  133;  3  Wils.  143;  Hogan  y.  Jackson,  Cowp.  299^']  to  shew 
that  the  introductory  words  in  this  case  would  £tlane  be  sufficient,  fall 
short  of  the  mark;  because  they  contained  other  words  clearly  mani- 
festing the  intention  of  the  testator  to  pass  a  fee. ''(c) 

A  testator  began  his  willin  the  words: 

*<  As  to  my  wordly  substance;"(£Q 

<<  As  touching  my  wordly  estate  wherewith  it  hath  pleased  God  to 
bless  me;"(e) 

^Ab  touching  such  worldly  estate  wherewith  it  hath  pleased  God  to 
bless  me;"(/) 

^  As  touchin^the  disposition  of  all  such  worldly  estate  as  it  hath  pleas- 
ed God  to  bestow  on  me;"(g) 

<<  As  to  all  such  worldly  estate  as  God  has  endued  me  with;"(A) 
r    *66     1       *''For  those  worldly  goods  and  estates  wherewith  it  has 
L  -I  pleased  Almighty  Grod  to  bless  me;''(t) 

<<  As  for  my  worldly  affairs  and  estate;"(/) 

<<  As  touching  all  such  temporal  estate  of  lands,  goods,  and  chattels,  as 
God  hath  endowed  me  with;''(^) 

<<  As  to  my  estate  and  effects,  both  real  and  and  personal,  1  giye  and 
dispose  thereof  in  manner  following;"(/) 

*^  As  touching  such  worldly  and  personal  estate  wherewith  it  has  pleased 
God  to  bless  me;"(m) 

<<  As  to  the  worldly  estate  with  which  it  has  pleased  God  to  bleas 
me;"(n) 

<<  I  give  and  bequeath  all  that  I  shall  die  possessed  of,  real  and  per- 
sonal, of  what  nature  and  kind  soever,  after  my  just  debts  are  paid;"(o) 

In  all  these  cases  it  was  admitted,  that  the  introductory  words  in  a 
will  may  be  accepted  as  explanatory  of  the  will  which  follows;  Juncta 
juvant;[p)  but  that  of  themselves  tbey  are  not  evidence  sufficient  of  an 
intention  to  convey  to  a  devisee  the  whole  estate  of  the  testator. 

(c)  Ibid.   366.  O)  FroginortoiiT.Holjday.SBiirr.  1618; 

C<0  Hogan  ▼.  JaekMn,  Cowp.  299.  iee  1625. 

(6)  IbbetM>n  ▼.  Beckwith,  Forrert.  167.  (A)  Goodright  ▼.Stockar,  5  T.  R.  13. 

(/}  LoTeftcres  ▼.  Blight,  Cowp.  352.  Roe  (/)  Doe  ¥.  Buckner,  6  T.  R.  610.    Doe  t. 

▼.  Bolton,  dted  Dong.  732.      Goodright  ▼.  Allen,  8  T.  R.  497. 

Barron,  11  East,  220.  (m)  Doe  ▼.  Wright,  8  T.  R.  64. 

(S)  Wright  V.  RoimU,  cited  Cowp.  661.  (n)  Roe  ▼.  Vernon,  6  Eaet,  51. 

(A)  Denn  t.  Oaakin,  Cowp.  667.  (o)  Pitman  t.  SteTona,  16  East,  605. 

(s)  Right  ▼.  Sidebotham,  Dong,  730.  (  ]>)  1 1  Bast,  223. 
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SECTION  IL 


OF  CONTEXT. 

The  eaniext  of  a  devise  is  a  farther  meana  to  explain  the  intention. 
Often,  by  the  context, 

A  limitation  for  life  is  explained  to  be  a  devise  in  iail^  or  \nfee; 

*A  limitation  infet^  to  be  a  devise  in  tail;  P     «g.     1 

A  limitation  in  fte^  to  be  determinable  in  fajrour  of  an  >-  -' 

executory  devise; 

A  limitation  in  joinUtenanct/j  to  be  a  devise  in  common* 

1.  A  limitation  for  life  explained  to  be  in  tail. 

A  limitation  for  life  has  been  explained,  and  judicially  determined, 
to  be  a  devise  in  /atV,  in  devises  in  the  words: 

<<  I  will  the  house,  that  J.  V.  dwelleth  in,  to  my  three  brothers,  among 
them;  provided  always,  that  the  house  be  not  sold,  but  go  unto  the  next 
of  the  name  and  blood  that  are  males,  if  it  may  h^.**{q) 

<<I  devise,  &c.,  to  Margaret,  my  wife,  for  life;  and  after  her  decease 
[remainder  to  testator's  sons  William  and  Samuel,  in  tail  male.]  If  no 
issue  male  of  Samuel,  then  my  son  Thomas  to  have  the  house;  if  Thomas 
marry,  having  a  male  issue  of  his  body,  lawfully  begotten,  then  his  son 
to  have  the  house  after  his  decease;  if  he  [Thomas]  have  no  issue  male,'' 
[remainders  over.](r) 

*^  Itemy  1  give  to  my  wife  Joan  all  my  houses  and  free  lands  £0r  her 
life;  and  after  her  death  to  my  three  daughters,  equally  to  be  divided, 
namely,  to  Joan,  Avice,  and  Alice;  and  if  any  of  them  die  before  the 
other,  dien  the  others  to  be  her  heirs,  equally  to  be  divided;  and  if  they 
all  die  without  issue,*'  [remainder  over.](«) 

« I  devise,  &c,  to  A.  my  eldest  son;  and  if  A.  dies  without  heirs 
male,  then  to  B.  my  other  son."(/) 

<<I  devise,  &c.,  to  A.  for  life,  and,  if  he  dies  without  issue/'  [re- 
mainder over.](«) 

^«  I  devise,  &c.,  to  A.,  and,  if  he  dies  not  having  a  son^  p    «gg     ^ 
lain  to  mv  heirs."f»)  ^  J 


then  to  remain  to  my  heirs."(t;) 

<'  I  devise  to  my  wife  Elizabeth  all  my  lands,  not  settled  in  jointure; 
and  if  it  shall  happen  that  my  said  wife  Elizabeth  shall  have  no  son  nor 
daughter  by  me  begotten  of  the  body  of  the  said  Elizabeth,  and  for 
want  of  such  issue,  then  the  said  premises  to  return  to  my  brother  John 
Wyld,  if  he  shall  be  then  living,  and  his  heirs  for  ever.''(t£;) 

**  I  devise  to  John  Wedgeborough,  my  house  in  the  brook,  with  the 
outbuildings;  to  Charles  Taylor,  Robert  Taylor,  and  William  Taylor, 
twenty  •nine  acres  of  arable  and  meadow  land,  bought  of  B.;  to  William 
Taylor  my  house  on  the  green,  with  the  ground  and  outhouses  thereto 
belonging;  and  if  either  of  the  persons  before  named  die  without  issue 

(9)  Chapmin'f  cate»  Dy«r,  338^  b.  But  iee  1   P.  W.  67,  606.    Itm  ▼.  Legge, 

(r)  Sooday'f  cue,  9  Co.  128.  8  T.  R.  488.  not6(a). 

(9)  KingT.  Ramball,  Cro.  Jac  448.  (v)  Bifield'i  caae,  dtad  1  V«iit  281. 

(0  Blazton  ▼.  Slone^  8  Mod.  128.  (w)  Wyld  ▼.  Lewis,  1  Atk.  482. 

(u)  RobiiiMm't  cmo,  cited  1  Yoot  280. 
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lawfully  begotten,  then  the  said  legacy  shall  be  divided  equally  between 
them  that  are  left  aliye.''(a?) 

^  I  give  and  bequeath  all  my  copyhold  lands  lying  in  Hazlewood  to  my 
nephew  Isaac  Slater;  but  if  the  aforesaid  Isaac  Slater  should  die  without 
male  heir,  then  my  will  is,  that  my  nephew  John  Slater  shall  enter  upon 
and  enjoy  the  said  copyhold  lands,  his  heirs  or  assigns  for  eyer."(y) 

<<  I  llequeath  to  Francis,  my  son,  my  houses  in  London,  after  the  death 
of  my  wife;  and  if  my  three  daughters,  or  either  of  them,  do  over  lire 
their  mother,  and  Francis  their  brother,  and  his  heirs,  then  they  to  enjoy 
the  same  houses  for  term  of  their  lives/' (z) 

^  I  leave  and  bequeath  to  my  dear  husband  all  the  profits  and  revenues 
of  my  estates  at  Buttermee,  in  Wiltshire;  as  also  all  the  profits  and  re- 
venues of  my  estate  at  C— - — j  in  Oxfordshire,  both  for  his  natural  life; 
r  •^Q  1  '^^  ^^^^  ^^^  death  of  my  dear  husband,  I  give  and  bequeath 
I-  ^  my  said  'estates  to  my  dear  children,  if  I  should  leave  any 

to  survive  me;  but  in  case  I  should  leave  no  such  child  or  children,  nor 
the  issue  of  such  child  or  children,  thep  I  give  and  bequeath  the  said  es- 
tates to  J.  Hutton,  making  him  hereby  sole  heir  of  this  my  last  will  and 
testament,  in  default  of  issue  left  by  me.''(a) 

<<  I  leave  the  Withy  Stakes'  farm,  to  my  two  sons,  John  Cooper  and 
George  Cooper,  equally  between  them,  share  and  share  alike;  and  all  my 
household  goods,  and  my  whole  stock  of  cattle,  and  husbandry-ware  of 
all  kinds  whatsoever,  with  all  my  bonds,  bills,  and  book  debts,  and  cash 
and  personal  property,  paying  all  my  debts,  funeral  expenses,  and  lega- 
cies hereinafter  named;  and  I  entail  the  Withy  Stakes'  brm  on  the  male 
heirs  of  John  Cooper  and  George  Cooper,  being  born  in  wedlock,  "(b) 

2.  ^S  Utnitation  far  life  explained  to  be  in  fee. 

As  a  general  position,  a  limitation  for  life  may  be  explained  to  be  a 
devise  in  fee^  by  any  words  of  explanation  in  the  particular  will.(c) 

A  devise  without  any  words  of  limitation(cf)  (which,  by  implication, 
is  a  devise  for  life,)  may  be  explained  to  be  a  devise  in  fee;  1st,  by  the 
creation  of  a  trust  which  cannot  be  performed,  unless  the  trustee  has  the 
fee;  2dly,  by  the  tendency  of  farther  clauses  in  the  will  to  make  the  de- 
vise hurtful  to  the  devisee,  unless  he  takes  the  fee-simple, 
r  '70  1  ^^^  ^^^  authorities  in  the  margin(e}  are  instances,  in 
^  ^  *which,  on  a  devise  without  any  words  of  limitation,  a  trus- 

tee has  been  held  to  take  the  fee-simple. 

2dly.  A  devise  without  any  words  of  limitation  may  be  hurtful  to  the 
devisee,  unless  he  takes  the  fee-simple,  if,  excepting  by  means  of  the  un- 
anticipated yearly  rents  and  profits  of  the  land,  it  subjects  him  to  pay 
either  a  sum  of  moneys  or  debts,  or  legaciesy  or  an  annuity.  This  is 
evident,  since  after  the  devisee  has  advanced  his  money,  for  either  of 
these  purposes,  he  may  die  before  he  is  able  to  repay  himself  out  of  the 
estate.    The  law,  then,  supposing,  in  all  cases,  a  devise  is  intended  to  be 

(x)  Hope  ▼.  Taylor,  1  Burr.  268.  LoTeacres  ▼.  Blight,  Cowp.  35S.     Doe  t. 

(y)  Denn  ▼.  Slater,  5  T.  R.  335.  Clayton,  8   East,  141.     TooTej  t.  BaaHtt» 

(x)  Webb  ▼.  Hearing,  Cro.  Jac.  415.  10  East,  460. 

(a)  SoaUiby  ▼.  Stooehonae,  %  Vea.  611.  (</)  See  Cowp.  841. 

\b)  Cooper  ▼.  Jones,  3  Bam.  &  A.  425.  (e)  Shaw  ▼.  Way,  8  Mod.  253.     Gates  ▼. 

(c)  Greece  Dewel,  Cro.  Jac  599.  Greene  Cooke,  3  Burr.  1684.  Otbsoa  ▼.  Ijord  Monfe- 

▼.  Armsteed,  S.  C.  Hob.  65.  Anon.  9.  Mod.  fort,  1  Ves.  485.    Amb.  93.     Doe  ▼•  Wood- 

92.    Frogmorton  ▼.  Holyday,  3  Burr.  1618.  hoaae,  4  T.  R.  89. 
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heiieficial(y*)  rather  than  hurtful  to  the  devisee,  accepts  the  words,  of  a 
rejudicial  tendeDcy(j')  in  the  will,  to  explain  the  limitation  for  life  to  be, 
y  the  testator's  intention,  a  devise  in  fee.  In  the  instance  of  the  an- 
nuitjfj  there  is  the  farther  evidence  that  the  testator  intends  to  give  the 
fee-simple;  that  (admitting  the  annuity  is  intended,  expressly  or  by  im- 
plicaticm,  to  be  for  life)  supposing  the  devisee  to  have  a  life  estate  only, 
and  to  die  before  the  annuitant,  the  annuity  will  cease  in  the  annuitant's 
life-time.  (A) 

A  devisee  for  life  by  implication,  subjected  to  pay  a  sum  of  tnoneyj 
has  taken  a  fee-simple  on  devises  in  the  words :(i) 

<<  1  devise,  &c.  to  my  wife  for  life,  and  after  her  decease,  to  John,  my 
eldest  son,  paying  40^.  to  each  of  his  brothers  and  to  his  sister,  within 
two  years  after  the  death  of  my  wife.''(j) 

<<  I  devise,  Sec.  to  A.  for  life,  and  after  her  death  to  B.,  paying  45^. 
to  C.''(^) 

»A  devisee  for  life  by  implication,  subjected  to  pay  the  p  »-•  ^ 
debts  of  the  testator,  has  taken  a  fee-simple  on  devises  in  the  ^  ^ 

words: 

<'  I  devise  to  my  brother  Richard  all  my  lands,  tenements,  and  heredi- 
taments, and  all  my  personal  estate,  and  whatever  else  I  have  in  the 
world,  and  make  him  executor,  desiring  him  to  pay  my  debts  and  lega- 

**  I  give  and  bequeath  my  freehold  house,  with  the  appurtenances,  &c., 
and  all  the  furniture  thereto  belonging,  to  Elizabeth  Gibson,  whom  I 
make  executrix  of  this  my  last  will,  she  paying  all  my  just  debts,  and  fu- 
neral expenses,  and  the  legacies  before  mentioned,  twelve  months  after 
my  death.  1  likewise  leave  to  the  said  E.  Gibson  all  the  rest  and  residue 
of  my  personal  estate.'\m) 

<<  All  the  rest  I  have  in  the  world,  both  houses,  lands,  goods  and  chat- 
tels, stock-in-trade,  and  all  other  things  that  belong  or  may  belong  to  me, 
I  give  to  my  present  wife,  Joan  Pascoe,  my  executrix,  so  that  she  shall 
sell  my  stock-in-trade  and  household  goods;  and  if  these  will  not  pay  the 
debts,  she  shall  sell  next  the  house  of  fee  in  Penzance  [not  specifically 
devised,]  and  not  Prospednick;  so  that  my  executrix  shall  pay,  in  good 
time,  all  lawful  debts  that  shall  appear,  "(n) 

<<  I  give  and  bequeath  to  George  Snelling  and  Sarah  his  wife  all  that  my 
messuage  or  tenement,  farm,  lands,  and  premises,  situate  in  Bramley  afore- 
said: also  all  that  my  messuage  or  tenement,  garden,  and  premises,  situate 
in  Wonersh  aforesaid,  and  now  in  my  occupation:  also  all  and  singular  my 
goods,  chattels,  rights,  credits,  ready  money,  and  personal  estate,  of  what 
natnreand  kind  soever,  as  I  shall  die  seised  and  possessed  of,  interested  in, 
or  entitled  to,  after  having  thereout  first  paid  and  discharged  ^  ^.'^  -i 
*all  my  just  debts  and  funeral  expenses:  also  subject  to  the  ^  •* 

payment  thereout  all  the  aforesaid  legacies.  And  1  appoint  the  siad  George 

(/)6Co.  16.    2  Mod.  26.    Cowp.841.  (;')  WaUockr. Hammond,  Cro.Eliz. 804. 

Will«9,  141,  661.  Ik)  ColUor'fl  case,  6  Co.  16.     Cro.  Eliz. 

(^)  See  3  Mod.  26.      WiUei,  141,  and  379. 

iiote(J).  (/)  AcUand  ▼.  AcUand,  2  Vera.  687. 

(A)  6  T.  R.  14, 295.  (m)  Doe  t.  Holmes,  8  T.  R.  1 . 

(t)  See  also  Moore  t.  Price,  3  Keb.  49.  (n)  Goodtitle  ▼.  Maddein,  4  East,  496. 
Spioer  ▼.  Spicer,  Cro.  Jac  627.    Qreeve  t. 
Dewel,  ibid,  699.    Hob.  66. 
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Soellingtobe  sole  ezecntor  of  this  my  last  will  tnd  testament,  whom  I 
charge  with  the  payment  of  all  my  just  debts,  legpicies  and  funeral  ex- 
penses, "(o) 

A  devisee  for  life  by  implication,  subjected  to  pay  kgaeiet,  has  taken  a 
fee-simple  on  devises  in  the  words:(p) 

<<  I  devise,  &c«,  to  A.;  and  bequeath  5L  to  B.;  and  I  direct  A.  to  pay  it, 
but  give  him  two  years  time  to  pay  it"(7) 

All  the  rest,  residue,  and  remainder  of  my  messuages,  lands,  tenementi^ 
hereditaments,  goods,  chattels,  and  personal  estate  whatsoever,  my  lega- 
cies and  funeral  expenses  being  thereout  paid,  1  give,  devise,  and  bequeath 
to  my  sister  Jane  Dewdney  i  and  do  hereby  appoint  her  sole  executrix  and 
residuary  legatee  of  this  my  will."(r) 

A  devisee  for  life  by  implication,  subjected  to  pay  an  annuity  f  has  taken 
a  fee-simple  on  devises  in  the  word8:(j) 

**  I  devise,  &c«,  to  James  and  Francis,  my  sons,  and  will  that  they  shall 
pay  annually  to  William  Hunt,  my  eldest  son,  and  his  heirs,  3L**(i) 

**  I  devise,  &c,  to  Roger  Wittenbury  and  John  Wittenbury,  and  they  to 
pay  yearly  to  the  Bachelors'  Company  of  Merchant  Taylors,  62. 10^.;  and, 
if  they  or  their  successors  deny  the  payment  of  the  said  sum,  then  it  shall 
be  lawful  to  the  wardens  of  the  said  company  to  enter  and  discharge  them 
for  ever,  "(tt) 

r  ATQ  I  *^^  devise,  &c.,  to  Richard,  my  son, paying  to  Thomas, 
L       ^^    J  3/.  a  year/'(t;) 

<<  I  devise,  &c.,  to  my  son  Robert;  which  houses  I  give  to  my  son  on 
this  condition,  that  he  pay  unto  his  two  sisters  5L  a  year,  the  first  pay- 
ment to  begin  at  the  first  of  the  four  most  usual  feasts  that  shall  next  hap- 
pen after  my  death,  so  as  the  said  feast  be  a  month  after  my  death."(«;) 

<<  I  devise,  &c.,  to  the  poor  of  Sutton  40^.,  to  be  distributed  by  my 
executrix,  with  four  coats,  four  hats,  on  every  Slst  of  November,  for 
ever;  and  all  my  lands,  tenements,  and  hereditaments,  and  all  my  per- 
sonal estate,  to  Margaret,  my  executrix.''(x) 

<<  I  devise,  &c.,  to  A.,  conditionally,  that  he  shall  allow  to  my  son 
Nicholas,  meat,  drink,  apparel,  washing  and  lodging  during  his  natural 
life."(y) 

<<I  give  and  bequeath  my  two  copyhold  tenements,  now  in  the  occu- 
pation of  Edward  Twogood  and  Elizabeth  Savill,  being  in  Castle-He- 
dingham,  to  Sarah  Boreham,  the  daughter  of  Elizabeth  Boreham,  widow; 
she  paying  thereout  40^.  a  year  to  her  sister  Elizabeth  Boreham.''(z) 

<<  I  give  to  Mary  Ramsay,  the  sum  of  20^.,  to  be  paid  by  two  equal 
payments  after  my  decease,  for  and  during  her  natural  life,  to  be  paid  by 
my  executor  after-named.  1  devise  to  my  kinsman  Thomas  Allin  aU 
my  two  yard-lands,  with  my  house  and  homestead  with  the  appurtenan- 
ces.    And  all  the  residue  and  remainder  of  my  goods,  chattels,  debts, 

(•)  Doe  ▼.  Snelling,  5  Etit,  87.  (u)  Webb  ▼.  HMiinv,  <^n>*  J«c.  415. 

(p)  See  abo  Freak  ▼.  Lee,  3  Ler.  949.        iv)  Spioer  ▼.  Spicer,  Cio.  Jac  5S7. 
Ackland  ▼.  AcUand,  S  Yern.  687.    Doe  ▼.        (w)  Reed  t.  Hatton,  %  Mod.  85. 
Snelliog,  6  Eaat,  87.  (x)  Smith  ▼.  Tindal,  11  Mod.    lOS.     S 

(q)  Reerea  t.  Gower,  11  Mod.  208.  8alk.  686. 

(r)  Doe  ▼.  Richardt,  3  T.  R.  366.  (y)  Lee  ▼.  Stephena,  S  Show.  49. 

(f )  See  also  Jenkins  ¥.  Jenkins,  WiUe%        (z)  Baddeley  t.  Leppingwell,    3    Bnir. 

660.    Doe  ▼.  Woodhoaae,  4  T.  R.  89.  1633 . 

(0  ShaUaid  v.  Baker,  Cro.  Eliz.  744. 
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mortgages,  leases  and  personal  estate,  I  give  to  Hie  said  Thomas  AUio, 
he  paying  my  debts,  legacies  and  funeral  expenses. ''(a) 

•«  I  devise  to  my  grandson  John  Baker,  my  higher  dwell-  p     ^^ 
ing  house,  lying  near  the  market-place,  paying  yearly  and  ^       T^    i 
every  year  ont  of  the  said  higher  dwelling-house  the  sum  of  15^.  unto 
my  grand-daughter  A.  Hal8tan/'(&) 

«I  devise,  &c.,  to  my  sister  L^is  Andrew,  and  her  assigns,  during  the 
term  of  her  natural  life,  and,  from  and  after  her  decease,  I  give  and  de- 
vise the  same  unto  E.  Southouse,  grand-nephew  of  my  late  husband, 
charged  and  chargeable,  nevertheless,  with  the  payment  of  one  annuity 
or  yearly  rent-charge  of  20/.  per  annum  to  James  Tooth,  and  his  assigns, 
for  and  during  the  term  of  his  natural  life,  to  commence  from  and  im- 
mediately after  my  decease,  and  payable  quarterly  by  even  and  equal 
portions."(c) 

When  a  devise  without  any  words  of  limitation  is  construed  to  be  a 
devise  in  fee,  there  is  evidence  in  the  will  that  the  testator  intended  to 
devise  the  whole^ee.  But  if,  in  any  case,  this  intention  does  not  appear, 
the  devisee  will  not  be  entitled  to  if. 

Four  instances,  in  particular,  may  be  here  mentioned,  in  which  a  de- 
visee may  not  be  entitled  to  the  fee-simple: — 

1.  If  the  devise  is  without  any  words  of  limitation,  in  trust,  but  the 
trust  can  be  performed  with  a  less  estate  than  the  fee,  the  trustee  will 
not  be  entitled  to  the  fee-simple,  ^e/}  In  Doe  v.  Simpson,  a  person  de- 
vised in  the  words:  <<  I  give  ana  devise  to  Mr.  H.  Hyatt,  my  cousin 
Fitz-Ferrand,  and  Mr.  Syddall,  and  the  survivor  of  them,  and  the  exe- 
cutors ''and  administrators  of  such  survivor,  all  those  my  messuages, 
lands,  &c.,  whatsoever,  in  London,  Kensington,  and  in  the  parish  of  St 
Matthew,  Bethnal  Green,  Middlesex,  together  with  all  arrears  of  rent 
due  from  the  'tenants  of  the  said  estates,  and  the  bond  and  p  «.^  ^ 
judgment  I  have  from  my  tenant  John  Sugar,  for  arrears  ■-  -■ 

due;  in  trust,  that  they,  out  of  the  rents  and  profits  of  the  said  estates 
and  arrears  due,  shall  pay  one  annuity  of  50/.  to  my  sister  Mrs.  Holme, 
for  her  life,  by  half-yearly  payments,  from  the  time  of  my  decease;  and 
also  to  pay  one  other  annuity  of  50/.  to  my  sister  Mrs.  Dickinson,  for 
her  life,  by  half-yearly  payments,  for  her  sole  and  separate  use,  &c.  And 
from  and  after  payment  of  the  said  annuities,  then  in  trust,  out  of  the 
said  rest  and  residue  of  the  said  rents  and  profits,  to  pay  to  my  brother 
Thomas  White,  and  my  nephew,  his  son,  Charles  White,  and  Peter 
Holme,  and  the  survivor  of  them,  and  the  executors,  &c.,  of  such  survi- 
vor, the  sum  of  800/.,  to  be  by  them  paid  and  applied  to  the  sole  use  and 
benefit  of  the.  said  children  of  my  said  brother  William,  in  such  manner 
and  proportion,  and  to  and  for  such  uses,  &c.,  as  they  shall  think  best 
And  from  and  after  payment  of  the  said  annuities,  and  the  said  sum 
of  800/.,  I  give  and  devise  my  said  estates  in  London  and  Middlesex, 
last  mentioned,  to  my  brother  William  for  liie,  remainder  to  his  eldest 
son  William  for  life,  remainder  to  his  second  son  Samuel  for  life,  re- 
mainder to  his  third  son  Charles  for  life,  remainder  to  his  youngest  son 

(a)  Goodright  ▼.  AUin,  2  BL  Rep.  1041.        (d)J>oe  ▼.  SimfMoa,  5  East,  162.  Hawker 
lb)  CKiodright  t.  StoclLer,6  T.  R.  13.  v.  Hawker,  8  Barn.  A;  A.  537.    See  Glorer 

(c)  Andrtfw  ▼.  Southouw,  6  T.  R.  292.       y.  Moncktoo,  3  Bingh.  13. 
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John  for  lifet  remainder  to  my  brother  Thomas  White  for  life,  and  after 
his  decease  to  his  son,  my  nephew,  Charles  White  [the  lessor  of  the  plain- 
tiff,] and  his  heirs  male;  and  for  want  of  such  issue,  to  my  right  heirs 
for  ever.''  Lord  Ellenborough,  who  delivered  the  judgment,  explained 
the  reasons  of  it,  partly,  as  follows:  *<  Of  the  several  cases  cited  by  Mr. 
Wood,  two  of  them,  which  have  the  most  immediate  bearing  on  this 
question,  viz.  Shapland  v.  Smith  (I  Bro.  Chan.  Rep.  75)  and  Silvester  v. 
Wilson  (2  T.  R.  444,)  appear  to  establish,  that  if  an  estate  for  life  be  left 
r  *76  1  ^^  trustees  and  their  heirs,  in  trust  to  pay  the  ^profitSj  or  an 
^  ^  annuity  out  of  Mem,  to  another  for  life;  and  after  the  death 

of  the  annuitant,  or  person  entitled  to  the  profits,  if  the  estate  be  given  to 
or  to  the  use  of  another;  in  such  case,  the  trustees  take  only  an  estate  for 
the  life  of  the  cestui  que  trusty  or  the  annuitant,  and  the  remainder  over 
is  executed  by  the  statute;  and  the  authorities  referred  to,  viz.,  Co.  Litt. 
42  a;  and  Sir  William  Cordell's  case,  8  Co.  96,  establish  the  proposition. 
That  if  an  estate  be  devised  to  executors  generally,  for  payment  of  debts, 
they  will  take  only  a  chattel  interest;  from  whence  it  appears  to  be  a  fair 
inference,  that,  where  the  purposes  of  a  trust  can  be  answered  by  a  less 
estate  than  a  fee-simple,  a  greater  interest  than  is  sufficient  to  answer 
such  purpose  shall  not  pass  to  them;  but  that  the  uses  in  remainder,  li- 
mited on  such  lesser  estate  so  given  to  them,  shall  be  executed  by  the 
statute.  1  have  not  met  with  any  case  in  which  the  trustees  have  been 
holden  to  take  any  other  interest  than  either  a  chattel,  an  estate  for  life, 
or  in  fee;  but  I  see  no  reason  why  they  may  not,  in  order  to  answer  the 
purposes  of  the  irust,  take  an  estate  by  implication  for  the  lives  o^  the 
annuitants,  with  a  term  of  years  in  remainder,  sufficient  for  the  purpose 
of  raising,  out  of  the  rents  and  profits,  the  sum  of  800/.,  directed  to  be 
paid  out  of  the  same.  Such  an  estate  might  certainly  be  limited  by  ex- 
press terms  in  a  deed  or  will;  and  the  circumstance  of  the  bequest  to  the 
trustees,  and  the  personal  representatives  of  the  survivor  of  them,  of  the 
bond  and  judgment  given  to  the  testator  by  a  tenant  for  arrears  due  (and 
which  is  certainly  a  matter  merely  of  a  personal  nature,)  goes  strongly 
in  confirmation  of  this  construction;  for  if  the  trustees  were  meant  to 
take  fee,  then  the  legal  estate  in  the  land  devised,  and  the  interest  in  this 
bond  and  judgment,  would  go  to  different  classes  of  representatives  of 
the  same  surviving  trustees;  which  apparent  inconsistency  is  avoided,  if 
r  *77  1  ^^^  trustees  *take  the  same  description  of  interest  (i.  e.  a 
1-  -'  chattel  interest  in  the  land,)  as  (hey  respectively  must  do  in 

the  bond  and  judgment.  On  the  whole  we  are  of  opinion,  that  the  trus- 
tees took  an  estate  by  implication  for  the  lives  of  the  annuitants,  with  a 
term  of  years  in  remainder,  for  the  purpose  of  raising  the  sum  of  800/.; 
and  that  after  those  trusts  were  (as  they  appear  in  evidence  to  have  been) 
satisfied,  the  several  limitations  for  life  and  in  tail  took  effect  as  legal 
limitations.'Ve 

2.  Although  the  devisee  is  subjected  to  pay  a  sum  of  money,  a  debt,  a 
legacy,  or  an  annuity;  yet,  it  appears,  if  the  devise  to  him  is  expressly 
for  life^if)  or  in  tailj(g)  he  will  not  be  entitled  to  the  fee-simple.(A) 
<<  As  to  the  argument/'  said  Mr.  Justice  Bayley,  in  Doe  v.  Wrighte, 

(0  ftE«0t,  162.  (A)   See  Cowp.  841.     Brioe  ▼.  Smith. 

(/)  Doe  ▼.  Wrighte,  2  Bara.  dc  A.  710.    Willct,  1.    Denn  ▼.  Shenton,  Cowp.  410. 
(jr)  Doe  V.  Fyliies,  Cowp.  838.    Denn 
▼.  Slater,  6  T.  R.  335. 
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<'that  the  charges  in  the  different  codicils  would  of  themselres  give  an 
estate  in  fee  to  G.  Sharp,  the  will  contains  only  an  express  devise  of  an 
estate  for  life  to  6.  Sharp.  Now  I  can  find  no  case  where,  after  such  an 
express  devise,  it  has  been  held  that  a  charge  of  this  sprt  will  extend  the 
esute  to  an  estate  in  fee.  All  the  cases  are  where  the  words  of  the  de- 
vise are  general;  and  there  is  not  one  of  which  I  am  aware,  in  which 
such  an  effect  has  been  given  to  a  personal  charge,  after  an  express  de- 
vise of  an  estate  for  life.''(2)  To  the  same  effect,  Lord  Kenyon,  in 
Denn  v.  Slater:  <•  With  regard  to  the  other  question,  the  law  on  this 
subject  is  very  accurately  stated  by  Lord  Mansfield,  in  the  case  in  Cow- 
per.(y)  There  an  estate  is  given  generally^  without  adding  words 
which  would  create  a  fee  or  an  estate-tail,  and  it  is  charged  with  the  pay- 
ment of  annuities,  the  devisee  takes  a  fee:  but  that  is  not  the  ^  «.^  ^ 
*case  where  an  estate-tail  is  given  to  the  devisee.  In  this  L  '  J 
case,  the  devisor's  wife,  to  whom  the  annuity  was  given,  had  a  power  of 
entry  in  case  of  non-payment  of  her  aunnity.  And  the  legacies  given 
were  to  be  paid  at  a  remote  period,  before  which  time  the  devisee  had 
the  power  of  acquiring  the  fee  by  suffering  a  recovery. ''(A?) 

3.  If  the  devise  is  without  any  words  of  limitation,  but  the  devisee, 
although  subjected  to  pay  a  sum  of  money,  a  debt,  a  legacy,  or  an  annui- 
ty, cannot  be  a  loser  by  the  devise,  as  he  is  to  pay  the  money  out  of  the 
yearly  rents  and  profits,  unanticipated,  of  the  estate,  he  will  not  be  en>- 
titled  to  the  fee-simple.  (/)  A  person  seised  of  a  remainder  in  fee  after 
the  death  of  his  father,  tenant  for  life,  devised  in  the  words:  <<  I  devise 
to  D.,  my  wife,  the  land  I  have  or  may  have  in  reversion  after  the  de- 
cease of  my  father,  yielding  and  paying  therefore  yearly,  during  her 
life-natural,  to  the  right  heirs  of  my  said  father,  40^. ;"  and,  by  the  opi- 
nion of  the  Court,  no  other  estate  passed  by  this  devise  but  for  term  of 
life  of  the  wife.(m)  A  person,  bound  in  an  obligation  that  40/.  should 
be  paid  annually  to  his  wife  during  her  life,  devised  all  his  lands  amongst 
his  sons.  Particular  land  he  devised  to  his  sons,  Michael  and  Henry, 
and  added  this  clause:  <<  Item,  all  the  houses  and  lands  which  I  have 
given  between  my  sons  is  to  this  purpose,  that  they  all  shall  bear  part 
and  part  alike,  going  out  of  all  my  houses  and  lands,  towards  the  pay- 
ment of  my  wife's  40/.  per  annum  during  her  life,  which  I  am  bound 
to  pay/'  All  the  Court  resolved,  that  it  was  but  an  estate  for  life  that 
passed  by  the  devise  to  Michael  and  Henry.  <<  It  is  not  devised,''  it 
was  said,  '<  paying  such  a  sum,  which  is  a  sum  in  gross,  as  it  is  cited  in 
Willock  V.  Hammond,  but  that  every  one  shall  pay  out  of  his  part  to- 
wards the  payment  of  the  *40/.  per  annum  to  his  wife;  ^  ^^g  ^ 
which  is  quasi  an  annual  rent  out  of  the  profits  of  the  land,  ^  -* 
and  no  sum  in  gross,  and  therefore  no  fee  given,  "(n) 

4.  If  a  sum  of  money,  a  debt,  or  a  legacy,  is  first  to  be  paid  out  of 
the  estate,  and,  after  payment,  there  is  a  devise  without  any  words  of 
limitation,  the  devisee,  who  clearly  can  be  no  loser  by  the  devise,  will 
not  be  entitled  to  the  fee-simple.  In  these  cases,  the  land  is  made  the 
fund  for  the  particular  payment,  but  it  is  not  given  to  the  devisee  to  pay 

ft)   8  Barn.  &  A.  728.  (m)  Agar  ▼.  Poo^  Dyer,  371  b. 

If)  841.  (n)  Antley  ▼.  Chapman,  Cro.  Car.  157. 

(ib)  5  T.  R.  237.  Sir  W.  Jones,  211,  cited  WUtei,  663. 

(/)  6  Co.  16.    HavTker  ▼•  Backland,  2 
Tern.  106.  • 
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the  money  with«    The  land  is  deviaed  to  him  afUr  the  ptyraent  of  it; 
the  charge  in  the  will  taking  precedence  of  the  deTiae.(o) 

The  law  haa  been  ao  atated  on  deriaea  in  the  worda: 

<<  I  deviaey  &e.,  all  my  lands  and  goods,  after  my  debta  and  legacies 
paid,  to  R.  Toby,  and  Mary,  my  children,  [the  former  being  the  teaU- 
tor'a  heir  at  law,]  equally  to  be  divided  b^ween  them.''(  j9) 

*^  All  my  landa,  tenementa,  and  messuagea  whataoever,  after  debts  and 
legacies  paid,  and  funeral  ezpenaea  are  diacharged,  I  give  to  my  bTothe^ 
in-law,  Jamea  Meraon.(7) 

^  All  the  rest  of  my  knda,  tenements,  and  hereditaments,  either  free- 
hold or  copyhold,  whatsoever  and  wheresoever,  and  also  all  my  goods, 
chattels,  and  peraonal  estate,  of  what  nature  or  kind  aoever,  after  pay- 
ment of  my  Just  debts  and  funeral  expenses,  I  give,  devise,  and  bequeath 
unto  my  wile,  Sissily  Carr,  and  I  do  hereby  appoint  her  aole  executrix  of 
this  my  will/'(r) 

It  waa  aaid,  on  the  last  devise,  by  Lord  Kenyon,  <' Where  a  deviaee  is 
directed  to  pay  an  annual  rent-charge,  or  a  solid  sum,  to  another  person, 
out  of  the  estate  devised,  it  has  been  properly  decided  that  the  devisee 
r  *fin  1  ^^^"^^  ^^^  ^  ^^^>  ^because  he  might  be  a  loser,  unless  the 
I-  -I  estate  in  his  hands  were,  at  all  events,  sufficient  to  enable 

him  to  bear  those  charges.     Where  a  sum  of  money  is  given,  it  may  be 
payable  before  the  renta  may  become  due;  and,  where  an  annual  charge 
IS  made  on  the  estate,  it  may  continue  beyond  the  life  of  the  devisee,  and 
therefore  it  is  necessary,  in  both  those  cases,  that  the  devisee  should  have 
a  permanent  fund.     This  case  has  been  compared  to  that  of  Doe  v. 
Richards;(9)  but  there  the  words  were,  <my  legacies  and  funeral  expenses 
being  thertout  paid,'  which  imported  that  tlKwe  sums  were  to  be  paid 
by  the  devisee  out  of  the  interest  given  to  her;  and  if  she  had  died  im- 
mediately after  the  devisor,  and  had  only  taken  a  life  estate,  the  fund 
out  of  which  she  was  to  bear  those  charges  might  have  failed;  we  were, 
therefore,  compelled  to  make  that  decision,  and  1  am  now  perfectly  sa- 
tisfied with  it     Put,  in  this  case,  the  words  of  the  will  are,  <  after  pay- 
ment of  my  just  debts  and  funeral  expenses.'    Now,  supposing  the  de- 
visor had,  in  the  beginning  of  the  will,  charged  his  debts  and  funeral  ex- 
penses on  bis  real  estate,  and  had  then,  after  a  series  of  limitatioos,  de- 
vised to  his  wife  in  the  words  now  used,  it  could  not  have  been  contend- 
ed that  such  a  charge  on  the  real  estate  would  have  passed  the  fee  to  his 
wife;  and  if  not,  the  place,  in  which  the  same  words  are  introduced,  can- 
not vary  the  question.     I  admit  that  the  real  estate  is  charged  with  the 
{payment  of  debts  and  funeral  expenses,  if  the  personalty  be  insufficient 
or  that  purpose;  but  there  are  no  words  charging  the  estate  in  the  hands 
of  the  wife  with  the  payment  of  those  debt&     This,  therefore,  essentially 
differs  the  present  case  from  that  of  Doe  v.  Richarda;  for  there  the  debts 
were  to  be  paid  by  the  devisee,  and  where  a  charge  on  the  estate   in  his 
hands,  whereas  here  the  debts  are  no  charge  on  the  devisee. ''(/) 
r    ♦81      1       ^'P^^'tl^cr  devises  of  the  same  kind  are: — 
L  J      «  First,  my  will  is,  that  all  my  debts  and  funeral  expenses 

(o)  8eeS  M.  A  8.  623.  mo  Denn  ▼.  Moor,l  Bos.  &  P.  568  s  aiid  ft 

( />)  Diekini  n  Manhall,  Cro.  EUx.  330.  T.  R.  503. 

(9)  MeraonT.  Blackmora,  3  Atk.  341.  (•)  3  T.  R.  366. 

(r)  Penn  t.  MaUor,  6  T.  R.  668.    But  (0  6  T.  R.  668. 
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be  justly  paid  off  and  discharged  out  of  my  personal  estate;  and,  if  the 
same  shall  fall  short,  I  do  hereby  charge  my  real  estate  with  the  payment 
of  the  same.  I  do  hereby  give  and  devise  all  my  messuages,  lands,  tene- 
ments, and  hereditaments  whatsoever,  situate,  lying,  and  being  in  the 
several  parishes  of  Skeiviog,  Kilkew,  and  Mold,  unto  William  Allen,  of 
Skeiviog,  son  of  Thomas  Allen,  of  Skeiviog  aforesaid,  deceased .''(u) 

^  I  devise,  &c.,  to  my  grandson,  W.  Langham,  with  all  my  stock, 
book*debts,  household  goods,  and  furniture  whatsoever,  thereto  belong- 
ing, after  payment  of  my  debts,  legacies,  &c.''(t;) 

*<  I  devise,  &c.,  to  my  two  nieces,  Mary  Hender  Bant  and  Elizabeth 
Bant,  except  20/.,  to  be  paid  out  of  Elizabeth's  part  of  the  lands,  to  M« 
H.  Bant" — ^By  Lord  Ellenborough  on  this  will:  <<  The  main  argument 
has  been  on  the  provision,  ^  except  20L  to  be  paid  out  of  Elizabeth's 
part  of  the  lands,'  which,  it  has  been  contended,  is  a  charge  to  be  paid 
out  of  the  lands,  and  therefore  a  fee  shall  pass;  and  I  agree,  if  it  be  a 
charge  to  be  paid  out  of  the  lands  in  the  hands  of  the  devisee,  the  argu- 
ment is  good.  But  it  appears,  I  think,  from  Denn  v.  Moor,(uy)  as  well 
as  from  the  principle  on  which  Doe  v.  Richards  was  decided,  that  in  this 
case  a  fee  does  not  pass,  because  this  is  not  a  charge  upon  the  estate  ia 
the  hands  of  the  devisee.  The  devise  is  of  the  lands  to  her  two  nieces,. 
M.  and  E.,  except  20/.  to  be  paid  out  of  E.'s  part  of  the  lands  to  M. ; 
as  if  the  testatrix  had  said,  Igivie  the  lands  to  my  nieces  equally,  except 
in  this  respect,  that  before  E.  shall  take  any  beneficial  interest  in  her 
part,  M.  shall  have  out  of  it  20/. ;  or,  in  *other  words,  E.  ^  ^^^  i 
shall  have  her  moiety,  minus  20/.    It  is,  therefore,  a  charge  ^  ^ 

antecedent  to  the  devise^  not  a  devise  on  condition  of  paying,  as  in 
Collier's  case;  it  is  collateral  to  the  interest  of  the  devisee.  <<  Except ^^^ 
indicates  that  M.  shall  take  the  20/.  independently  of  any  interest  in  E.'^ 
Mr.  Justice  Le  Blanc  considered  the  words  <<  except  20/.  to  be  paid  out 
of  Elizabeth's  part  of  the  lands  to  M.,"  as  tantamount  to  <<  after  pay- 
ment of  20/.  to  M."(ar) 

3.  Ji  limitation  in  fee  explained  to  be  in  tail. 

A  limitation  in  fee  has  been  explained  to  be  a  devise  in  tail  in  the 
following  devise: — 

^1  devise,  &c.,  to  my  wife  for  life;  and,  after  her  decease,  to  be 
equally  divided  between  my  four  children,  Henry,  John,  Elizabeth,  and 
Sarah,  and  to  each  of  them  and  their  heirs  for  ever,  share  and  share 
alike;  and  in  case  they  shall  be  minded,  and  agree  among  themselves,  to 
sell  the  said  estate,  then  every  one  of  my  said  children  shall  have  their 
equal  shares  of  the  monies  from  thence  arising;  but  if  they  consent  and 
agree  to  keep  the  estate  whole  together,  then  and  in  such  case  all  the 
rents,  issues,  and  profits  thereof,  from  time  to  time,  as  they  shall  become 
due  and  payable,  shall  be  equally  paid  and  divided  between  my  four  chil- 
dren, and  to  the  several  and  respective  heirs  of  them  of  their  bodies 
lawfully  begotten,  share  and  share  alike. "(y) 

A  limitation  in  fee  is  often  explained  to  be  a  devise  in  /ai7,  by  a  limi« 


i 


u)  Doe  ▼.  Allen,  8  T.  R.  497.  («)  1  B.  A  P«  658. 

v)  Doe  ▼.  Ramibotliani,  3  M.  &  S.  516.        (a?)  Roe  ▼.  Daw,  3  M.  dt  S.  618. 
^  (y)  Roe  ▼.  Avie,  i  T,  R,  605. 
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tttion  over  on  the  Ikilore,  at  any  Hme,  of  the  hem  qf  the  boify  of  the 
devisee  in  fee. 

By  an  explanation  of  this  kind,  a  devisee  in  fee  has  been  held  to  be 
entitled  to  a  fee-tail  only  in  the  following  devises:— 
r     •83     1       ^*^  devise,  &c.,  to  Richard,  my  son,  and  his  heirs  for 
L      s^     J  ^ever;  and  if  Richard  dies  without  issue,  then  the  bnd  shatt 
be  equally  divided  amonnt  my  three  other  sons."(x) 

<<  1  devise  all  those  my  hnds  and  tenements,  lying  ^^  ^^  parish  of  Cock- 
field,  called  Heselands,  to  my  wife  for  life;  and,  after  her  decease,  it  shall 
remain  to  John,  my  son,  and  his  heirs;  and,  if  John  dies  without  issue, 
Heselands  shall  remain  to  my  three  daughters  in  fiee.''(a) 

^  I  devise  all  my  lands  to  John,  my  son,  and  his  heurs;  and,  if  be  die 
without  issue,  I  devise  my  lands  in  Recolver,  to  Matthew,  my  nqphew, 
in  fee."(&) 

<*  I  devise,  &c,  to  my  wife  for  life,  and,  after  her  death,  to  John,  my 
eldest  son,  and  to  his  heirs,  on  condition  that  he,  as  soon  as  the  land  afadl 
come  to  him  in  possession,  shall  grant  to  Stephen  my  grandson,  and  fail 
heirs,  an  annual  rent  of  4/.  out  of  the  said  tenement;  and  if  the  said 
John  dies  without  heirs  of  his  body,  the  land  shall  remain  to  the  said 
Stephen,  and  the  heirs  of  his  body.''(c} 

*^  1  devise,  &c.,  to  my  three  daughters,  equally  to  be  divided;  and  if 
any  of  them  die  before  the  other,  then  the  others  to  be  her  heirs,  equally 
to  be  divided;  and  if  they  all  die  without  issue,"  then  over.(i/) 

<<I  devise,  &c.,  to  my  wife  for  life;  and,  after  her  death,  all  my  lands 
in  Bradmere,  to  Thomas,  my  son,  and  his  heirs,  for  ever;  and  my  lands 
in  East-Leak  to  Francis,  my  son,  and  his  heirs,  for  ever.  Item,  I  will 
that  the  survivor  of  them  shall  be  heir  to  the  other,  if  either  of  them  die 
without  issue,  "r?) 

<<  I  give  and  devise  all  that  my  freehold  messuage  or  tenement,  from 
f  *84  1  ^^^  ^^'^  ^^  decease  of  my  wife  Marearet,  *unto  Philip 
■-  ^  Brice,  my  son,  and  his  heirs,  for  ever.    Item,  my  will  and 

mind  is,  that  in  case  any  of  n^y  children,  unto  whom  I  have  bequeathed 
any  of  my  real  estates,  shall  die  without  issue,  then  I  give  the  estate  of 
him  or  them  so  dying  unto  his  or  their  right  heirs,  for  ev6r."(y*) 

<<  I  give  and  bequeath  to  my  grandson,  Samuel  Shenton,  all  that  my 
meadow  ground,  called  Picked  Mead,  lying  and  being  in  the  parish  of 
Denchworth,  in  the  county  of  Berks.,  to  hold  unto  the  said  Samuel 
Shenton,  and  the  heirs  of  his  body,  lawfully  to  be  besotten,  and  thdr 
heirs,  for  ever;  but  in  case  the  said  Samuel  Shenton  shall  die  without 
leaving  issue  of  his  body,  then  I  give  and  devise  the  said  meadow-ground 
unto  my  nephew,  William  Greering,  to  hold  unto  the  said  William 
Geering,  and  his  heirs,  for  ever."(j') 

^  I  devise,  &c,  to  my  daughter  and  only  child,  Mary  Fifield,  on  ho* 
attaining  21,  and  to  her  heirs;  and  as  to  that  part  which  has  been  settled 
on  my  wife,  I  devise  the  same  to  my  said  daughter,  after  the  death  of 
my  widow.  In  case  my  widow  shall  die  before  my  daughter  attains  21, 
then  I  will  that  both  parts  of  the  estate  shall  go  immediately  to  my 

(z)  Soulle  r.  Geinid,  Cro.  Elii.  626.  (d)  King  ▼.  Ramball,  ihid.  448. 

(a)  Tattesham  ▼.  Robert!,  Cro.  Jac  S3.  (e)  Chadock  ▼.  Cowley,  ibid.  965. 

(6)  Browne  ▼.  Jerree,  ibid.  290.  (/)  Brice  ▼.  Smith,  Willee,  I. 

(e)  Dutton  t.  Engram,  ibid.  427.  (J-)  Denn  ▼•  Shenton,  Cowp.  410. 
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daughter  and  her  heirs,  for  ever;  but  1  wiU  that  wj  wife  shall  hold  and 
enjoy  both  parts  until  my  daughter  riiall  attain  the  age  of  £1;  and  in 
case  my  daughter  shall  die  without  issue,  then  I  empower  her  to  dispose 
of  the  whole  by  will,  or  any  other  instrument  in  writing,  attested  by 
three  witnesses,  as  she  shall  direct,  limit,  or  appoint;  and  for  want  of 
such  issue  and  direction,  &€.,  then  the  same  shall  descend,  and  go  to  my 
own  right  heink''(A) 

<<  I  devise,  &&,  to  my  son,  Richard  Lemmon,  and  my  daughter  Eliza- 
beth, wife  of  £.  Baldy,  and  their  heirs  for  ever;  *provided  p  «pe  -i 
that  if  my  said  son  and  daughter  shall  both  have  issue,  then  '-  ^ 

both  their  dividends  aforesaid  are  to  go  to  the  issue  of  their  own  bodies; 
but  if  but  one  of  them  shall  have  issue,  then  the  premises  shall  go  to 
that  issue,  whether  it  be  the  child  of  my  son  or  daughter  aforesaid  i  but 
if  they  both  die  without  issue  of  their  own  bodies,  then  immediatdy  to 
the  right  heir  at  law,  and  his  heirs  for  ever.''(i) 

^  I  give  and  devise,  &c.,  to  David  Ormond,  my  eldest  son  and  heir 
apparent,  for  life,  without  impeachment  of  waste;  remainder  to  L.  E., 
and  his  heirs,  to  preserve  contingent  remainders;  remainder  to  the  first 
and  other  sons  of  my  said  eldest  son,  and-  their  heirs;  and,  for  want  of 
such  issue,  to  my  second  son  John  Ormond  for  life,''  [remainders  over.](Ar) 

<<  I  give  and  devise  unto  my  son  Joseph,  his  heirs  and  assigns  for  ever, 
all  that  messuage  or  tenement  in  Leeds,  in  his  own  occupation;  but  in 
case  my  said  son  Joseph  shall  die  without  issue,  then  I  give  and  devise 
the  same  messuage  unto  the  child  or  children  with  which  my  wife  is  now 
ennent^  his  or  her  heirs  and  assigns  for  ever."(/) 

«  Which  last-mentioned  nine  closes  I  hereby  give  to  the  said  John 
Agar,  and  his  heirs  for  ever,  upon  this  condition  only,  that  he  shall 
yearly,  by  half-yearly  payments,  at  Michaelmas  and  Lady-day,  pay  to 
my  daughter,  Elizabeth  Agar,  the  sum  of  12/.  a  year,  until  she  shall 
attain  the  age  of  SI  years;  and,  after  that  age,  to  pay  her  300/.,  in  lieu 
thereof:  and  for  default  of  payment  of  any  part  so  limited  and  bequeathed 
to  her,  she  shall  ent^  into  the  said  nine  closes,  and  diall  enjoy  them  all 
to  her  and  her  heirs  for  ever.  And  in  case  my  said  son  and  daughter  both 
happen  to  die  without  leaving  any  child  or  issue,  lawfully  begotten  or  to 
be  begotten,  then  and  in  such  case  only,  I  give  and  devise  ^  ^^^  ^ 
*the  reversion  and  inheritance  of  all  my  said  buildings,  lands,  ^  ^ 

and  hereditaments  whatever,  to  my  oousia  Richard  Agar,  and  to  his  right 
heirs  for  ever."(m) 

^  I  devise,  &c^  to  my  eldest  son,  Dansey  Richard  Dansey,  and  his 
heirs  for  ever;  but  if  it  shall  so  happen  that  my  eldest  son  P.  It.  Dansey 
shall  die  and  leave  no  issue,  then  to  my  son  William  Dansey  and  his 
heirs.''(n) 

A  limitation  in  ^ee  is  often  explained  to  be  a  devise  in  /atV,  by  a  limi- 
tatiea  over  to  a  collateral  heir  of  the  devisee  in  fee,  on  the  failure  of  his 
heirs. 

By  an  explanation  of  this  kind,  a  devisee  in  fee  has  been  held  to  be 
entitled  to  a  fee-tail  only  in  the  following  devises: — 


(A)  Doe  ▼.  RWen,7  T.  R.  376. 
(f )  Doe  V.  Whichelo,  8  T.  R.  211. 
Ik)  Lewu  ▼.  Watei%  S  Eaet,  336. 


(0  DoeT.EIltg,9EMt,383. 
(ffl)  Teony  ▼.  Ag«r,  13  East,  258. 
(n)  Daniey  ▼.  Griffithf,  4  M.  &  S.  61. 
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<<  I  bequeath  to  FraDcis,  my  son,  my  houses  in  London,  after  the 
death  of  my  wife;  and,  if  my  three  daughters,  or  either  of  them,  do 
overlive  their  mother,  and  Francis  their  brother  and   his  heirs,  then 
they  to  enjoy  the   same  houses  for  term  of  their  lives.** — ^The  Court 
on  this  will  resolved,  that  the  son  had  but  a  fee-tail,  «<for  *  heirs,*  in  this 
place,  is  intended  heirs  of  the  body;  for  the  limitation  being  to  his  sis- 
ters, it  is  necessarily  to  be  intended,  that  it  was,  if  he  should  die  without 
issue  of  his  body;  for  they  are  his  heirs  collateral.    And,  therefore,  there 
is  a  difference.    Where  a  devise  is  to  one  and  his  heirs,  and  if  he  die 
without  heirs,  that  it  shall  remain  [to  a  stranger;]  it  is  void,  as  19  Hen. 
VIII.,  pi.  9;  yet  when  a  devise  is  to  one  and  his  heirs,  and,  if  he  die 
without  heir,  it  shall  be  to  his  next  brother,  there  is  an  apparent  intention 
what  heirs  he  intended;  and  the  intention  being  collected  by  the  will, 
the  law  shall  adjudge  accordingly,  "(o) 

r  ^87  1  ''  ^  devise  to  my  wife  all  my  lands  till  my  heir  [the  testa- 
^  ^  tor  ^supposing  his  eldest  daughter  Susan  to  be  his  heir]  come 

of  the  age  of  21.  i/em,  I  give  to  Anne  and  Elizabeth  [testator's  other 
daughters]  140/.  a  piece;  and  if  Susan,  my  heir,  die  without  heirs  before 
81,  so  that  the  land  fall  to' Anne,  then  Anne  shall  pay  Elizabeth  the  por- 
tion she  herself  was  to  have.**(p) 

<<  I  devise,  &c.,  to  William  Turner  for  his  life,  and  to  his  heirs;  and, 
for  want  of  heirs  of  him,  to  George  Turner  for  his  life,  and  to  his  heirs; 
and,  for  want  of  heirs  of  him,  to  William  Flint  [next  cousin  and  heir  of 
William  and  George  Turner,]  and  his  heirs  for  eyer,^\q) 

<<  I  devise,  &c.,  to  my  eldest  son;  and,  if  he  dies  without  heirs  male, 
then  to  my  other  son."(r) 

<<  I  devise,  &c.,  to  A.  [testator's  second  son,]  after  the  death  of  his 
mother,  to  hold  to  him  and  his  heirs  for  ever;  and,  for  want  of  such 
heirs,  then  to  my  right  heirs."(f ) 

<<I  devise,  &c.,  to  A.;  and,  if  he  die  without  heirs,  B.,  his  brother, 
shall  have  it."(/) 

<<  I  devise,  &c.,  to  my  wife  Jane  for  life;  and,  afttr  her  decease,  to  my 
son  Henry  for  life;  and,  after  his  decease,  to  my  son  George,  and  his 
heirs  for  ever;  and,  if  he  dies  without  heirs,  then  to  my  two  daaghters, 
Katherine  and  Jane."(u) 

<<  I  devise  all  my  lands  to  my  wife  Joan  for  her  life;  and  my  will  is, 
that  if  my  son  Richard  [testator's  eldest  son]  do  happen  to  die  without 
heirs,  then  my  son  John  shall  enjoy  my  land9."(t;) 

<<  I  give  to  my  son,  James  Towers,  all  my  estate  in  the  parish  of 
r  *88  1  ^^^^^"S^oi^;  A^^  to  ^^^  heirs;  and,  in  de£aiult  of  *8Uch,to  be 
I-  -*  equally  divided  between  the  heirs  of  my  other  children.**(to) 

<<  I  devise,  &c.,  to  Thomas  GrijSiths,  my  grand-child,  for  and  danoc 
his  natural  life;  and,  after  his  decease,  to  his  right  and  lawful  heirs  aoa 
assigns  for  ever;  and,  for  want  of  such  lawful  heirs,  I  do  give  the  said 
lands  to  Thomas  Evan  [another  grandson  of  the  testator,]  bis  heirs  and 
assigns  for  ever."(d?) 

(0)  Webb  ▼.  Hearing,  Cro.  Jtc.  416.  (ti)  Tyte  ▼.  WUIm,  Forrwt  1. 

(p)  TUley  ▼.  CoUier,  S  Lev.  16S.  (v)  Goodright  ▼.  Goodridga,  WiUm,  369. 

(g)  Parker  ▼.  Tbacker,  3  her,  70.  (w)  Pickering  t.  Towers,  1  Edmi.  142  ; 

(r)  Blaxton  v.  Stone,  3  Mod.  123.  Amb.  363. 

(f )  Nottingham  ▼.  Jennings,  1  P.  W.  28.  (x)  Morgan  ▼•  Griffithf,  Cowp. 

(1)  Allen  V.  SpendloTe,  1  Freem.  Rep. 
74;  S£q.Cas.Abr.306. 
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<'  I  devise^  &c,  to  my  daaghter,  Marthana  Legge,  to  bold  to  her  own 
use  during  the  term  of  her  natural  life;  and,  after  her  decease^  the  same 
to  go  and  be  enjoyed  by  the  children  of  her  body  begotten,  and  their 
heirs;  and,  in  default  thereof,  to  my  son,  William  Legge,  his  heirs  and 
assigns.''(y) 

^*  I  devise,  &c.,  all  my  free  lands  at  Creden  or  Kersoe,  to  Elizabeth^ 
my  wife,  for  life;  and,  after  her  decease,  to  my  son,  John  Peart,  and  his 
heirs  for  ever:  all  my  lands  lying  in  the  parish  of  Emly  Castle,  in  the 
county  of  Worcester,  and  all  my  free  lands,  if  it  shall  happen  that  my 
son  John  shall  die  unpossest  of  them,  or  without  heirs,  I  give  to  my 
daughter,  Sarah  Peart,  and  her  heirs. ''(z) 

4.  Ji  limitation  in  fee  explained  to  be  determinable  in  favour  of  an 

executory  devise. 

A  limitation  in  fee  is  often  explained  to  be  determinable  on  a  contin- 
gency; an  executory  devise  over  in  fee  being  limited  on  the  contin- 
gency. 

The  devises  which  follow  are  of  this  description: — 

<<  I  devise  to  Sir  Edward  Cleere,  and  Frances  his  wife,  my  lands  in 
Elden,  in  the  county  of  Norfolk,  to  them  and  the  heirs  of  Sir  Edward 
Cleere,  on  condition  that  he  assure  ^certain  lands  to  my  ^  «gg  ^ 
executors  and  their  heirs,  to  perform  my  will;  and  if  he  fail,  ^  ^ 

then  I  devise  the  said  lands  in  Elden  to  my  executors  and  their  heirs.''(a) 

^<  I  devise,  &c.,  to  Thomas  my  son,  and  his  heirs  for  ever;  and  if  Tho- 
mas dies  without  issue,  living  William  his  brother,  then  William  his  bro« 
ther  shall  have  those  lands,  to  him  and  his  heirs  and  assigns  for  ever.  "(6) 

<<I  devise,  &c.,  to  my  wife,  for  life;  and  after  her  decease,  to  my  second 
son  Daniel,  in  fee;  provided  and  nevertheless,  that  if  my  third  son  Na- 
thaniel, shall,  within  three  months  after  the  death  of  my  wife,  pay  the  sum 
of  500/.  to  Daniel,  his  executors  or  administrators,  then  1  devise  the  land 
to  Nathaniel  and  his  heirs,  "(c) 

« I  give  and  bequeath  unto  Edward  Heath  all  my  messuages  in  Hem- 
blington  and  Clofield,  for  ever:  that  is,  if  he  have  a  son  or  sons  who  shall 
attain  21;  but  if  my  kinsman,  Edward  Heath,  should  chance  to  die, 
without  son  or  sons  to  inherit,  my  will  is,  that  the  son  of  my  son  William 
Heath,  shall  inherit.''(£/} 

In  the  devises  which  follow,  the  executory  devise  over  is  limited  on  the 
contingency  of  the  devisee's  dying  in  his  minority: — 

«  I  devise,  &c.,  to  A.  and  his  heirs;  provided  that  if  he  dies  within  age, 
I  devise,  &c.;'*  [Remainder  over.]  (e) 

<<  I  devise,  &c.,to  my  wife  Eatherine  for  her  Ufe;  and,  after  her  death, 
to  such  child  as  she  is  nowensient  with,  and  to  the  heirs  of  such  child  for 
ever;  provided,  that  if  such  child,  as  shall  happen  to  be  born,  shall  die 
before  •the  age  of  21  years,  leaving  no  issue  of  its  body,  the  ^  ^g^  ■, 
reversion  of  one-third  of  the  said  lands  shall  go  to  my  wife  ^  ^ 

(tf)  Ives  Y.  Leggn,  3  T.  R.  488,  note  (a).  (b)  Pells  ▼.  Brown,  Cro.  Jac  690.     See 

(^xj  Doev.  Bliick9  6Taant.485.  3T.R.  146. 

(a)  Fulmerston  ▼.  Steward,  cited  Cro.  Jae.        (c)  Marks  ▼.  M«^  10  Mod.  419. 
693.  (<Q  Heath  ▼.  Heath,  1  Bro.  C.  C.  147. 

(e)  Hoe  and  Geiil'sCaee^  oiled  Palm.  136. 


50  BAM  Oir  WILLS. 

aDd  her  heirs;  one-third  to  my  sister  Elizabeth  and  her  heirs;  and  the 
other  third  to  my  sister  Ann  and  her  heirs,  "(y) 

<^  The  other  two-thirds  of  all  my  real  estate  I  give  and  devise  to  my  son, 
Matthew  Peterson,  to  hold  to  him,  his  heirs  and  assigns  for  ever;  but 
my  mind  and  will  is,  in  case  my  said  son  shall  happen  to  die  before  he 
shall  attain  the  age  of  21  years,  or  without  issue,  then  I  do  hereby  give 
and  devise  the  said  two-thirds  of  my  said  estate,  to  my  wife,  Martha  Pe- 
terson, her  heirs  and  assigns."(^) 

"I  devise  my  house,  &c.,  to  my  son  Robert,  and  his  heirs  and  assigns 
for  ever;  and  in  case  he  shall  happen  to  die  in  his  minority,  and  unmarried, 
or  without  issue,  I  give  it  to  my  son  Harry,  and  his  heirs. "(A) 

Robert,  the  devisee  in  the  last  devise,  came  of  age,  and  married,  bat 
died  without  issue,  having  left  debts  by  specialty.  On  the  question,  what 
estate  he  took  under  the  will;  <<  I  am  clearly  of  opinion,''  said  Lord 
Hardwicke,  ^*  this  is  a  fee  with  an  executory  devise.  This  is  oot  like 
the  case  of  Soulle  v.  Gerrard,  Cro.  Eiiz.,  529.  Here  it  is  one  contin- 
gency, of  Robert's  dying  under  age,  attended  tviih  two  qualificaiioru^ 
of  his  being  unmarried,  or  dying  without  issue.  The  word  *or'  has  a 
reference  to  the  different  qualifications  that  may  happen  during  the  mi- 
nority, which  are  all  tied  up  to  Robert's  dying  under  age;  and  although 
the  expression  <  unmarried*  was  unnecessary,  yet  the  mother  intended 
to  express  her  desire,  that  if  he  married  under  age,  the  estate  should  vest 
r  *91  1  ^  ^9  to  entitle  the  wife  to  *dower;  therefore  it  is  different 
I-  ^  from  Lord  Vaux's  case,  in  Cro.  Eliz.  269,  because  there  it  ap- 

pears by  what  the  testator  clearly  expressed,  that  he  designed  by  the 
words  to  make  the  several  sentences  so  many  contingencies.  But  it  is  not 
a  general  rule,  that  a  disjunctive  at  the  end  of  a  period  shall  make  all  the 

Preceding  sentences  disjunctives,  if  the  intention  appears  against  it 
Fpon  the  whole,  I  think  the  estate  is  to  go  over  only  upon  one  contin- 
gency, of  Robert's  dying  during  his  minority,  subject  to  the  qualifica- 
tions of  his  being  unmarried,  and  without  issue  at  his  death;  and,  conse- 
quently, the  estate  vested  in  the  plaintiff's  husband,  upon  his  coming  of 
agCy  and  is  subject  to  his  debts  on  specialty. ''(a) 

In  the  devises  which  follow,  the  executory  devise  over  is  limited  on 
the  contingency  of  the  devisee^s  dying  without  leaving  issue  at  his 
death: — 

<^  I  give  all  my  freehold  and  copyhold  lands,  after  the  death  of  A.  [the 
testator's  heir  at  law]  my  executor,  to  B.,  his  [A.'s]  son,  and  his  heirs 
for  ever;  but  if  he  [B.J  dies  leavmg  no  son,  then  to  that  son  or  sons  my 
executor  shall  think  fit  to  give  them  to  by  his  last  will;  which  son  or 
sons  so  nominated  (if  B.  dies  as  aforesaid)  I  declare  shall  have  my 
lands."(y> 

<^  I  give  and  devise  unto  my  son,  Philip  Dobin,  his  heirs  and  assigns 
for  ever,  all  that  messuage  and  tenement  wherein  I  now  live:  but  my 
will  is,  that  in  case  my  said  son  shall  happen  to  die  leaving  no  issue  be- 
hind him,  then  my  wife  shall  receive  and  take  the  rents,  issues,  and  pro- 
fits thereof  as  long  as  she  shall  continue  a  widow,  and  no  longer;  and 

(/)  Gullim  ▼.  Wicket,  1  Will.  105.  (j)  Fair&x  ▼.  Heron,  3  Eq.   Caa.  Aht. 

(g)  WaUh  V.  Petenon^  3  Atk.  108.  806,  pL  7. 

(A)  Framlinghain  ▼.  Brand,  8  Atk.  890. 
(0  3  Atk.  890. 
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after  her  decease,  or  marriage  as  aforesaid)  *then  the  lands  so  ^     ^^^^    ^ 
devised  to  Philip,  as  aforesaid,  I  give  and  devise,  for  want  of  >-  ^ 

issue  by  him  as  aforesaid,  unto  my  son,  James  Dobin,  his  heirs  and  as- 
signs for  evcr/'(A) 

<<1  devise,  &o.,  to  my  grandson,  T.  Friswell,and  to  his  heirs  for  ever; 
but  in  case  my  said  grandson  shall  depart  this  life  and  leave  no  issue,  then 
my  will  is,  that  the  said  dwelling-house,  &c.,  shall  be  and  return  to  Eli- 
zabeth, Mary,  and  Sarah,  the  three  daughters  of  W.  and  M.  Friswell, 
or  the  survivor  or  survivors  of  them,  to  be  equally  divided  betwixt  them, 
share  and  share  alike.''(/) 

<^  I  devise,  &c.,  to  my  daughter,  Susannah  Saunders,  her  heirs  and  as- 
signs for  ever;  but  if  my  said  daughter  shall  happen  to  die  leaving  no 
child  or  children,  lawful  issue  of  her  daughter,  living  at  the  time  of  her 
death,  then  I  give  and  devise  all  the  said  copyhold  premises  unto  Francis 
Barnfield  and  his  heirs.''(m) 

<<1  devise,  &c.,  to  my  niece,  Mary  Hiles,  her  heirs,  executors,  ad- 
ministrators, or  assigns  for  ever.  And  my  will  is,  that  in  case  my  niece, 
Mary  Hiles,  shall  happen  to  die  and  leave  no  child  or  children,  then  my 
will  is,  I  give,  devise,  and  bequeath  unto  my  niece,  Jane  Barnes,  all  my 
freehold  lands  and  tenements,  to  her  and  her  heirs  for  ever,  paying  the 
sum  of  1000/.  to  the  executors  of  my  niece,  Mary  Hiles,  or  to  such  per-; 
son  as  she,  by  her  last  will  and  testament,  shall  direct ''(n) 

<<  I  give  and  bequeath  to  my  son,  William  Frost,  and  his  heirs  for 
ever,  all  my  houses  and  lands,  with  all  their  appurtenances  thereunto  be- 
longing; and  if  the  said  W.  Frost  should  have  no  children,  child,  or  issue, 
the  said  estate  is,  on  the  decease  of  the  said  W.  Frost,  to  be-  p  ^go  -i 
come  the  property  *of  the  heir  at  law,  subject  to  such  legacies  ^  ^ 

as   he,  the  said  W.  Frost,  may  leave   by  will  to  any  of  the  younger 
branches  of  the  family. ''(o) 


SECTION  HL 


OF  EXPLiJNINa  ONE  DBVISB  BT  ANOTHEB. 

The  whole  will  being  subservient  to  make  out  the  intention  in  a  par- 
ticular devise,  it  follows  that  the  intention  of  a  devise  may  be  explained 
by  another  devise  in  the  \\i\\.(p) 

In  Browne  v.  Jerves,  a  testator  being  seised  in  fee  of  lands  in  Recul- 
ver,  ESdington,  and  Ham,  devised  in  the  words:  <<I  devise  all  my  lands 
to  John  my  son  and  his  heirs,  and  if  he  die  without  issue,  I  devise  my 
lands  in  Reculver  to  Matthew,  my  nephew,  in  fee:  Item,  I  devise  my 
lands  in  Ham  to  Henry,  my  nephew,  in  fee.''  It  became  a  question, 
whether  it  were  a  good  devise  to  Henry,  by  way  of  remainder,  after  the 

(Ar)   Porter  ▼.  Bradley,  8  T.  R.  143.  4  M.  &  8.  68.     Macnamara  ▼.  Lord  Whit* 

fly    Roe  ▼.  Jeffory,  7  T.  R  589.  worUi,  Coop.  241.   Lady  Dacre  ▼.  Doe,  8  T. 

{m^  Poe  ▼.  Wettoo,  2  Boe.  &  P.  324.  R.  112.    See  Hopewell  y,  Ackland,  1  Selk. 

OO    X><>o^«  Webber,  1  Barn.  &  A.  713.  239.    Cole  y.  RawUnson,  1  Salk.  234.  Clifie 

ro)   l>oe  Y.  Fro8t»  3  Bam.  &  A.  646.  y.  Gibbons,  2  Lord  Ray.  1324.  Doe  y.  West- 

Qp\    Browne y.  Jerree,  Cro. Jac.  290.  EYana  ley,  4  Bam.  &  C.  667. 
T.  AjM^t  8  Borr.  1670.  Fenny  y.  Eweetaoe, 
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death  of  John  without  ismie;  or  an  immediate  deyise  to  Henry,  and  a 
countermand  of  the  devise  to  John  of  those  lands.  And  it  was  resolred, 
"  that  it  was  a  limitation  by  way  of  remainder  to  Henry,  and  no  counter- 
mand; for  the  words,  <Item,  I  devise,'  &c.,  shall  be  construed,  that  if 
John  die  without  issue,  then  the  land  should  remain  as  the  devise  was 
made  to  Matthew;  and  the  first  limitation  to  John  is,  as  to  him  and  his 
r  *94  1  ^^^^  ^^  ^*^  body,  and  no  fee,  and  so  all  the  clauses  *of  the 
I-  -I  will  stand  together.  *'(f)     In  Evans  v.  Astley,  Sir  Samuel 

Daniel  devised:— -<<  to  Samuel  Duckenfield,  my  godson,  and  son  of  Charles 
Duckenfield  of  Mobberley,  in  the  county  of  Chester,  Esq.  during  his 
natural  life,  and  the  heirs  male  of  his  body  lawfully  to  be  begotten;  and 
for  want  of  such  issue,  to  Charles  Duckenfield,  another  of  the  sons 
of  the  said  Charles  Duckenfield,  Esq.  during  his  natural  life,  and  to 
the  heirs  male  of  his  body  lawfully  to  be  begotten;  and  for  want  of 
such  issue  to  John  Duckenfield,  another  of  the  sons  of  the  said  Charles 
Duckenfield,  Esq.  durins  his  natural  life,  and  to  the  heirs  male  of  his 
body  lawfully  to  be  begotten;  and  for  want  of  such  issue,  then  to  every 
son  and  sons  of  the  said  Charles  Duckenfield,  Esq.  which  shall  be 
begotten  of  the  body  of  Sarah  his  now  wife;  and  for  want  of  such  is- 
SfiSf  then  to  William  Hutton,  of  the  city  of  Chester,  during  his  natural 
life,  and  the  heirs  male  of  his  body  lawfully  to  be  begotten,  and  want 
of  such  issue,  then  to  Samuel  Goldston,  of  East-Ham,  in  the  county  d 
Essex,  my  godson,  for  and  during  his  natural  life,  and  the  heirs  male  of 
his  body  lawfully  to  be  begotten;  and  for  want  of  such  issue,  then  to 
James  Goldston,  brother  of  the  said  Samuel  Goldston,  during  his  natural 
life,  and  the  heirs  male  of  his  body  lawfully  to  be  begotten;  and  for  want 
of  such  issue,  to  my  own  right  heirs  for  ever.*'  The  will  contained  a 
proviso,  obliging  <<the  said  Samuel  Duckenfield  and  others  as  aforesaid," 
to  take  the  name,  and  use  the  arms  of  the  Daniels.  Samuel,  John,  and 
Charles  Duckenfield,  the  three  sons  of  Charles  Duckenfield  of  Mobber- 
ley, all  died  without  issue.  But  Charles  Duckenfield  of  Mobberley  had 
a  fourth  son,  named  William,  born  after  the  date  of  the  will.  It  became 
r  *95  1  ^  <luestion,  what  estate  this  William  *Duckenfield  took  under 
■-  ^  the  will;  and  it  was  determined  that  he  took  an  estate-tail 

<<  It  cannot  be  supposed,"  said  Mr.  Justice  Yates,  <<  that  the  testator 
meant  a  less  benefaction  to  these  unborn  nephews,  than  to  the  three 
devisees,  his  nephews,  who  were  In  being.  The  clauses  and  cir- 
cumstances prove  his  intention  to  be  equal  and  the  same  to  alL"{r) 
Lord  Kenyon  has  observed  on  this  case,  it  being  cited  before  him: — 
-*^  As  to  the  case  of  Evans  v.  Astley,  the  estate  was  limited  in  formal 
terms  to  the  three  first  sons  of  the  devisor's  sister,  and  '  to  the  beiis 
of  their  bodies;'  and,  in  the  limitation  to  the  fourth  son,  these  words 
were  omitted:  but  afterwards,  when  the  devisor  was  directing  what  was 
to  be  done  in  conformity  to  his  will,  he  took  it  for  granted  that  an  estate 
of  inheritance  was  given  to  the  fourth  son,  for  he  directed  the  sons  of 
that  fourth  son  to  take  his  name  and  arms.  And  I  remember  that  in  de- 
termining that  question  the  Court  considered  the  rule  adopted  by  Lord 
Hale  nosciturit  sociis;  which  was  no  pedantic  or  inconsiderate  expres- 
sion when  falling  from  him,  but  was  intended  to  convey,  in  short  terms, 
the  grounds  upon  which  he  formed  his  judgment(^)  The  kindred  terms, 

iq)  Cro.  Jac  aao.  (r)  8  Bmr.  1670.  (#)  8m  8T.  R.  116^ 
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to  which  the  Court  referred  in  Evans  v.  Astley,  were  the  limitations  to 
all  the  other  brothers,  and  a  requisition  that  the  devisor's  name  and  arms 
should  be  borne  by  them  and  their  descendants.  And  the  devisor  could 
not  be  supposed  to  have  intended  that  the  estate,  which  was  the  substance, 
should  go  one  way,  and  the  arms  and  name,  which  were  the  shadow, 
another."(/) 

In  Fenny  v.  Ewestace,  a  testator  devised: — "First,  to  his  wife  all  his 
household  goods,  &c.,  to  her  and  her  heirs  for  ever;  also  he  gave  to  his 
wife,  three  cow-commons,  to  her  and  her  heirs  for  ever;  3dly,  To  his 
nephews,  John  *and  Thomas  Collings,  all  that  piece  of  land  r-  .g^  ^ 
called  Priestlands;  also  he  gave  to  his  nephews,  J.  and  T.  L  *  J 

Collings,  all  that  piece  of  land  called  Longland,  to  be  equally  divided  be- 
tween them,  as  tenants  in  common,  and  to  their  several  heirs  and  assigns 
for  ever:  <  3rdly,  (he  devised)  I  give  unto  my  nephew^  John  Collyerj  all 
that  my  house  and  premises  at  Pitston^  in  the  occupation  of  R.  Read; 
I  also  give  unto  my  nephew^  John  Colly er^  all  that  my  land  in  the 
parishes  of  Pidleston  and  •duburyy  in  the  occupation  of  J.  Tomkins, 
to  him  my  said  nephew  John  Collyery  his  heirs  and  assigns  for  ever  J 
4thly,  he  gave  to  his  brother,  F.  Collyer,  one  shilling  a  week  for  his  life, 
for  the  payment  of  which  he  charged  the  house  and  premises  in  the  oc- 
cupation of  R.  Read.''  It  was  held,  that  John  Collyer  took  a  fee  in 
the  house  and  premises,  as  well  as  in  the  land.  <<  Undoubtedly,"  said 
L«ord  Ellenborough,  « if  there  be  nothing  in  the  context  to  connect  the 
difierent  clauses  of  a  will  together,  they  must  be  taken  separately;  but 
does  not  the  arrangement  in  this  will  point  out  the  connection  which  the 
testator  intended;  namely,  a  numerical  order,  connection,  and  division, 
between  the  several  clauses  of  the  will?  In  some  of  the  clauses,  he  re- 
serves the  main  sense  in  respect  of  the  quantum  of  interest  to  the  last;  he 
says,  he  gives  such  lands  to  the  particular  devisee,  and  also  such  lands; 
and  then,  at  the  last,  he  states  what  the  quantum  of  interest  is  that  he 
gives.  This  is  a  question  for  a  grammarian,  rather  than  a  lawyer,  or 
ivhich  a  schoolmaster  might  decide  as  well  as  a  judge.  If  it  had  not  been 
for  the  numerical  arrangement,  there  might  have  been  some  difficulty; 
but  that  removes  it.  It  seems  clear  from  the  context,  that  both  in  the 
second  and  third  clause,  the  testator,  by  reserving  to  the  close  of  the  en- 
tire sentence  the  words  of  limitation,  meant  to  accumulate  and  compre- 
hend within  those  words  all  that  he  had  disposed  of  ^in  the  ^  «g.  ^ 
preceding  parts  of  the  sentence.  Therefore,  it  appears  to  me,  ^  -I 

that  J.  Collyer  took  under  this  devise  an  estate  in  fee."  And  Le  Blanc, 
J. — «  I  think  the  numerical  divisions  clearly  show,  that  by  the  phraseo- 
logy which  the  testator  has  used,  both  in  the  second  and  third  clauses,  he 
meant  to  describe,  first  the  persons  and  the  property  which  were  the  sub- 
jects of  his  devise,  and  to  wait  until  the  end  to  point  out  the  estate  he 
devised. ''(u) 

(0  8  T.  B.  86.  (tt)  4  li.  A  S.  6S. 
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•CHAPTER  XIL 


IF  PRACTICABLE,  EFFECT  IS  TO  BE  GIVEN  TO  ALL  THE  WORDS  IN  A 

WILL. 

The  words  in  a  will  are  the  means  to  collect  the  testator's  intentioiL 
In  general  cases,  it  is  reasonable  to  suppose  the  testator  has  not  ud  mean- 
ingly used  any  of  his  words.  An  exposition,  therefore,  of  a  will,  which 
gives  effect  to  every  word  in  it,  appears,  whenever  practicable,  to  be  the 
safest  and  best.  It  has  been  said  by  Lord  Kenyon,  <<  certain  rules  have 
been  for  a  long  time  established,  respecting  the  construction  of  wilk, 
which  we  must  not  abandon;  one  is,  that  we  must,  if  possible,  give  ef* 
feet  to  all  the  words  of  the  will-''(a)  '« I  cannot,"  said  the  Lord  Chief 
Justice  Abbott,  in  a  late  case^  <<  reject  from  a  will  any  word,  unless  I  see 
that  the  meaning  to  be  given  to  that  word  is  contrary  to  some  intention 
plainly  expressed  in  other  parts  of  the  wiII."(A}  And  Mr.  Justice  Hol- 
royd,  in  the  same  case: — *'  Now,  I  take  it  to  be  a  rule  of  law,  that  we 
are  not  to  reject  any  words  in  a  will,  unless  it  be  to  carry  into  effect  the 
intention  of  the  testator,  apparent  from  the  rest  of  the  will,  "(c) 

A  person  devised  **  to  the  use  of  his  two  nephews,  and  the  survivor  of 
them,  and  their  heirs,  equally  to  be  divided  between  them,  share  and 
share  alike."  *^  It  is  a  certain  rule,"  said  Lord  King,  on  this  devise,  **  in 
the  exposition  of  wills  especially,  that  every  word  shall  have  its  eflfect, 
and  not  be  rejected,  if  any  construction  can  possibly  be  put  upon  it; 
and  here  I  think  there  may;  the  first  part  of  the  devise,  being  to  two, 
and  the  survivor  of  them,  makes  them  plainly  joint-tenants  for  life,  and 

r     *99     1  ^'^^^'^^  ^^^y  ^^^^^  *^^  ^  taken;  and  then  as  to  the  next 
I-  ''  words,  <  and  to  their  heirs,  equally  to  be  divided  between 

them,  share  and  share  alike,'  they  are  plainly  words  importing  a  tenancy 
in  common,  and  shall  operate  accordingly,  so  as  to  make  them  tenants  in 
common  of  the  inheritance,  by  which  construction  of  the  will  tvery 
ward  takes  effect"(cf)  A  person  devised  to  his  three  sisters,  <*  for  and 
during  their  joint  natural  lives,  and  the  natural  life  of  the  survivor  of 
them;  to  take  as  tenants  in  common,  and  not  as  joint-tenants;  and  from 
and  after  the  determination  of  their  respective  estates,"  [remainders 
over.]  The  devisees  were  held,  in  this  case,  to  take  as  tenants  in  com- 
mon with  benefit  of  survivorship.  <<  The  fair  construction,"  said  Mr. 
Justice  Bay  ley,  <<  is  to  treat  it  as  a  devise  to  the  sisters  as  tenants  in  com- 
mon, with  benefit  of  survivorship,  and  thereby  give  effect  to  all  the 
words,  "(e) 


[    *100    ] 


CHAPTER  XIIL 


OP  TWO  INTENTIONS,  THE  CHIEF  IS  TO  BE  CARRIED  INTO  EFFECT, 

IF  BOTH  CANNOT. 

The  whole  will  is,  if  possible,  to  be  carried  into  effect  (a)     If  the  law 
cannot  fulfil  the  whole  intention  of  the  testator,  it  will  as  much  of  it  as 


(a)  6  T.  R.  688. 

(6)  3  Barn.  &  A.  448. 

(e)  Ibid,  451. 

(rf)  Barker  ▼.  Giles,  2  P.  W.  «80. 


(0  Doe  ▼.  Abej,  I  M.  &  S.  4S8. 

(a)  Barker  ▼.  Giles,  %  P.  W.  380.  Doe 
▼.  Bell,  7  T.  R.  679.  Doe  ▼.  Abey.  1  M. 
&  8.  428 
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it  isable.{b)  In  particular,  if  there  are  ttoo  intentions  in  a  will,  both  of 
which  cannot(e)  be  effected,  the  law  will,  in  the  best  manner  it  is 
abiey{d)  fulfil  the  one  it  considers  to  be  the  cAtc/* intention  in  the  willfe) 

In  Godolphin  y.  Godolphin,  the  testator  devised  in  the  words:  <<  I  de- 
vise, &c.,  to  my  sister,  Mary  Dixie,  and  her  heirs  for  ever;  and  my  will 
18,  that  the  said  Mary  Dixie,  whom  I  make  sole  executrix,  shall  in  six 
months'  time  after  my  decease  by  some  writing  or  good  assurance  in  the 
law,  settle  so  much  of  my  estate  as  shall  remain,  after  debts  and  legacies 
paid,  on  my  brother  R.  for  life,  and  on  my  sister  E.  for  such  time  of  her 
life  as  she  shall  be  a  widow,  if  she  survives  her  husband;  and,  from  and 
after  their  decease,  on  any  other  person  or  persons  for  their  several  lives, 
who  are  or  shall  be  hereafter  at  any  time  descended  from  my  mother,  as 
my  said  sister  shall  think  fit;  in  such  manner  and  proportion,  and  sub- 
ject to  such  rules  and  directions,  as  she  shall  in  her  discre-  p  j^.^.  •. 
tjon  order  and  "appoint;  and  she  may  at  any  time  during  her  *-  ' 

life  make  void  or  change  any  appointment,  and  appoint  or  nominate  any 
other  new  person  to  have  and  receive  such  profit  and  advantage  out  of 
my  estate,  as  she  shall  think  fit;  provided  it  be  to  the  descendahts  of  my 
mother:  because  it  is  my  desire,  that  my  estate  should  continue  to  per- 
sons always  descended  from  my  mother;  and,  for  this  purpose,  I  advise 
that  a  writing  may  be  made  to  trustees  for  99  years,  to  the  uses  afore- 
said. If  she  dies  without  executing  the  power,  then  my  brother  R., 
within  six  months  after  her  decease,  may  do  it;  and,  on  his  dying  with- 
out executing,  any  other  relation  shall  appoint,  with  the  consent  of  the 
Liord  Chancellor  Wthe  time  being." 

The  devisee,  within  six  months  after  the  testator's  death,  appoints  with 
power  of  revocation;  afterwards  marries,  and  revokes,  and  limits  new 
uses  to  trustees,  to  permit  W.  Godolphin,  one  of  the  plaintiffs,  and  a  de- 
scendant of  the  mother,  to  receive  the  profits  for  his  life,  remainder  to 
the  first,  &c.,  son,  and  the  heirs  male  of  such  sons;  and  in  the  same  man- 
ner to  some  other  descendants  of  the  mother,  with  a  remainder  to  the 
right  heirs  of  the  mother. 

The  bill  was,  to  have  the  benefit  and  establishment  of  this  settlement; 
and  the  general  question  was,  whether  the  devisee  had  power  by  the  will 
to  limit  an  inheritance.  Lord  Hardwicke:  <<  From  the  tenor  of  the  will, 
though  not  from  the  words,  the  testator's  intention  appears  to  have  been, 
to  provide  for  the  younger  branches  of  his  mother's  family:  and,  there- 
fore, he  gives  nothing  to  the  elder  brother.  He  had  great  confidence  in, 
and  regard  for  his  sister,  and  seems  to  have  given  her  this  power  of  re- 
vocation, to  keep  the  rest  of  the  family  depending  oq  her.  I  do  not 
doubt  but  he  might  intend  a  succession  of  freeholds;  and  the  words  'who 
are  or  shall  be,  &c.'  look  that  way.  The  words  <  manner  and  propor- 
tion' carry  it  *no  farther  than  for  life;  nor  <  such  profit  as  she  ^  «. ^^  •■ 
shall  think  fit;'  otherwise  she  would  have  a  greater  power  ^  ^ 

under  the  revocation  than  under  the  power  itself.  But  the  words  on 
which  I  lay  greater  weight,  and  which  I  think  enlarge  the  power  to  give 

(6)  Harabrnton  ▼.  HamlMratoii,  I  P.  W.  (d)  1  Yes.  23.    4  T.  R.  87.    6  T.  R. 

38S,  %  Vera.  737.     Hutton  ▼.  8imp80ii,  S  303.    8  T.  R.  10. 

V«ni.  7SS.    Wollan  v.  Andrawes,  2  Bingh,  (e)  Godolphin  ▼.  Godolphin,  1  Yes.  21. 

138.  Robinion  ▼.  liobinion,  1  Burr.  38. 

(e)  Godolphin  v.  Godolphin,  2  i  Yet.  1; 
8  T.R.  9;  5  Bast,  207. 
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a  gretter  e«Ute  thaa  for  life,  are,  <I  adyiae  that  a  writing/  &c.  Hia  prinr 
ciple  intent  ia»  that  hia  estate  shall  continue  to  persons  descended  from 
his  mother*  This  clue  directs  us  through  the  wiU;  and  whatever  is  the 
beat  method  for  executing  this  intention  must  be  taken^  as  far  as  the  rules 
of  law  will  allow.  The  objections  are,  that  ahe  [the  donee  of  the  power] 
has  not  confined  herself  to  estates  for  lif6;  and  has  limited  to  the  right 
heirs  of  the  mother.  I  am  of  opinion,  that  ahe  had  a  right  to  go  beyond 
estates  for  life.  In  Humberston  y.  Humberston,  the  words  <  for  life' 
are  annexed  to  every  person  that  is  to  take;  and  the  negatiye  exduaive 
word  <  only/  in  every  clause;  yet  in  that  case  an  inheritance  was  decreed. 
So  here  the  intent,  that  it  should  always  continue  in  descendants  of  the 
mother,  cannot  take  place  without  limiting  an  inheritance.  The  ques- 
tion therefore,  is,  whether  the  words  <  for  their  several  lives'  shall  con- 
trol the  eeneral  intent  I  think  not  It  is  true,  this  will  put  in  the 
power  of  a  common  recovery;  but  then,  unless  an  inheritance  be  some 
time  or  other  created,  it  will  be  impossible  it  should  go  in  the  line  the 
testator  intended.  As  in  Shaw  y.  Weigh,  Eq.  Ab.  185,  where  it  wu 
resolved  in  B.  R.  to  be  an  estate  for  life;  mit  by  the  Lords,  that  it  was  an 
estate»tail;  because,  though  the  other  construction  would  preserve  it  Ion* 
ger,  yet  it  would  turn  it  out  of  the  line."(/) 

Robinson  y.  Robinson,  was  a  case  sent  out  of  Chancery(j')  for  the 
r  *103  1  ^P^*^^^^  ^^  ^^^  court  of  King's  Beilch  on  the  following  *de- 
^  ^  vise:  <<  1  bequeath  all  my  real  estate  to  Lancelot  Hicks  of 

Plymouth,  in  the  county  of  Devon,  gentleman,  for  and  during  the  term 
of  his  natural  life,  and  no  longer;  provided  that  he  alt^  his  name^  and 
take  that  of  Robinson;  and,  after  his  decease,  to  such  son  as  he  shall 
have,  lawfully  to  be  begotten,  taking  the  name  of  Robinson;  and,  for 
default  of  such  issue,  then  I  bequeath  the  same  to  my  cousin  William 
Robinson  and  his  heirs  for  ever.  Item,  my  will  and  desire  is,  that  he 
[William  Robinson]  have  liberty  to  present  whom  he  pleases  to  any 
vacancy  that  shall  happen  in  any  of  my  presentations  during  his  life;  and, 
in  case  any  of  his  children  shall  take  or  be  designed  for  holy  orders, 
then  it  is  my  desire  that,  in  case  of  any  vacancy  in  either  of  my  presen- 
tations, bonds  of  resignation  be  taken  to  such  child  or  children,  if  the 
vacancy  happen  before  he  or  they  attain  such  orders:  and,  after  the  same 
shall  be  disposed  of  as  aforesaid,  then  I  give  the  perpetuity  of  the  said 
presentations  to  the  said  Mr.  Lancelot  Hicks,  in  the  same  manner,  and 
to  the  same  uses,  as  I  have  given  my  estate.''  Lancelot  Hicks  took  the 
name  of  Robinson;  and,  after  the  testator's  death,  had  two  sons,  George 
and  Edmund.  George  died  in  the  life-time  orhisfather.  On  the  death 
of  the  father,  leaving  Edmund  surviving  him,  it  became  a  question  what 
estate  the  father,  Lancelot  Hicks,  iook  under  the  will.  The  court  of 
King's  Bench  unanimously  certified  in  these  words:  <^  We  are  of  opi- 
nion, that,  upon  the  true  construction  of  the  said  will  of  the  testator, 
George  Robinson,  the  said  Lancelot  Hicks  must,  by  necessary  implica- 
tion, to  effectuate  the  manifest  general  intent  of  the  said  testator,  be  con- 
strued to  take  an  estate  in  tail  male,  he,  and  the  heirs  of  his  body,  taking  the 
name  of  Robinson;  notwithstanding  the  express  estate  devised  to  the 
said  Lancelot  Hicks  *  for  his  life  and  no  longer.*  *\h) 

(/)  1  Ve«.  21.  (A)  1  Burr.  aS. 

(^)  8  Atk.  786. 
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*Robin8on  y.  Robinsoa  has  been  the  leading  authority  ^  *\/\4  i 
in  the  exposition  of  the  devises  which  follow,  in  all  of  which,  ^  ^ 

the  person  clearly  intended  by  the  testator  to  be  a  tenant  for  life  only, 
has  been  held  to  take  an  estate-tail. — 

<<  1  give,  devise,  and  bequeath  to  my  nephew,  Greorge  Grew,  all  my 
lands  [naming  them  particularly;]  to  hold  the  same,  with  their  appurte- 
nances, to  him  the  said  George  Grew,  for  and  during  the  term  of  his  na- 
tural life;  and,  from  and  after  his  decease,  to  the  use  of  the  issue  male  of 
his  body  lawfully  to  be  begotten,  and  the  heirs  male  of  the  body  of  such 
issue  male,  and,  for  want  of  such  issue  male,  then  I  give  all  and  every 
the  aforesaid  premises  to  my  nephew,  George  Dodson,  his  heirs  and  as- 
signs for  ever."(i) 

^'  I  give  and  bequeath  to  my  nephew,  William  Dymock,  all  that  my 
freehold  estate  situate  at  Alhampton;  to  hold  to  him  durine  his  natural 
life;  and,  after  his  decease,  to  and  amongst  his  issue;  and,  \n  default  of 
issue,  to  be  divided  between  my  nephew,  Elias  Dymock,  and  my  niece, 
Mary  Dymock,  and  to  their  heirs  and  assigns  for  ever."^j) 

^I  devise,  &c.,  to  my  grandson,  Nicholas  Webb,  for  life,  without  im- 
peachment of  waste;  and,  after  his  decease,  to  the  issue  male  of  his  bo- 
dy lawfully  begotten,  and  to  the  heirs  and  assigns  of  such  issue  male 
forever;  and  for  default  of  such  issue  male,"  [remainders  over.](A7) 

^  I  hereby  give  and  devise  all  my  freehold  messuages,  land,  &c.,  to  my 
daughter,  Mary  Ascough,  and  the  heirs  of  her  body  lawfully  to  be  be- 
gotten, for  ever,  as  tenants  in  common  and  not  as  joint-tenants;  and,  in 
case  my  said  daughter  shall  happen  to  die  before  21,  or  without  leaving 
issue  of  her  body  lawfully  begotten,  then  I  give  *and  devise  p  *iqk  i 
all  those  my  said  freehold  messuages,  lands,  &c.,  to  R.  As-  ^  ' 

cough,  his  heirs  and  assigns  for  ever."(/^ 

'<  I  give,  devise,  and  bequeath  to  Richard  Cock,  son  of  my  sister, 
Elizabeth  Cock,  deceased,  all  that  messuage  or  tenement  and  lands  in 
Cowfold  in  the  county  of  Sussex;  to  have  and  to  hold  to  my  said  sister's 
son,  Richard  Cock  aforesaid,  for  the  term  only  of  his  natural  life;  and, 
after  his  decease,  I  give  and  devise  the  same  to  the  lawful  issue  of  the 
said  Richard  Cock,  as  tenants  in  common;  but,  in  case  the  said  Richard 
Cock  shall  die  without  leaving  lawful  issue,  then  and  in  such  case,  after 
his  decease,  I  give  and  devise  the  same  to  Elizabeth  Harding,  and  to  her 

heirs  and  assigns. "C^) 

<<  I  give  and  bequeath  to  my  nephew,  Bacon  Frank,  all  my  estates 
whatsoever  in  the  county  of  York;  to  hold  to  the  said  B.  Frank,  for  the 
term  of  his  natural  life,  without  impeachment  of  waste,  and  with  power 
to  make  a  certain  jointure  thereout  for  any  future  wife;  and,  from  and 
after  his  decease,  then  to  the  use  of  the  issue  male  of  the  body  of  my 
said  nephew  B.  F.,  lawfully  begotten,  or  to  be  begotten,  and  their  heirs; 
and  in  default  of  such  issue,"  [remainder  over.](») 

<<  I  devise,  &c.,  to  my  daughter  Ann,  and  to  the  heirs  of  her  body  law- 
fully to  be  begotten,  whether  sons  or  daughters,  as  tenants  in  common 
and  not  as  joint-tenants;  and,  in  default  of  such  issue,''  [remainder 

over.](o) 

(t)  Roe  ▼.  Grew,  2  Will.  32S.     See  7  (/)  Doe  ▼.  Smith.    7  T.  R.  531. 

T.  R.  684.  (ffi)  Doe  v.  Cooper,  1  Eett,  229. 

U)  Doe  ▼.  Applin,  4  T.  R.  82.  (n)  Frank  ▼.  Stovin,  3  Eut,  648. 

Ik)  Denn  ▼.  Puckey,  6  T.  R«  209.  (o)  Pieraon  ▼.  Vickern,  6  Eart,  648. 
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I  doTise^  iiCy  to  my  nephew,  Thomas  Chapmaoi  for  and  daring  the 
term  of  his  natural  life;  [remainder  to  trustees  to  preserve  contingent 
remainders;]  and  from  and  after  the  decease  of  my  said  nephew,  Thomas 
Chapman,  then  I  give  and  devise  the  same  to  and  amongst  all  and  every 
r  «106  1  ^'^^  *heirs  of  the  body  of  the  said  Thomas  Chapman,  as  well 
L  1^0  ^  female  as  male,  lawfully  to  be  begotten,  such  heirs,  as  well 
female  as  male,  to  take  as  tenants  in  common,  and  not  as  joint^tenants; 
and  for  default  of  such  issue,"  [remainder  over.](/i) 

<<  I  devise,  &c.,  to  Henry  Astley  Bennett,  and  his  assigns,  for  and  dur- 
ing  the  term  of  his  natural  life,  without  impeachment  of  waste;  and, 
from  and  after  his  decease,  to  the  heirs  of  his  body,  to  take  as  tenants  in 
common,  and  not  as  joint-tenants;  and  in  case  of  his  decease  without 
issue  of  his  body,  to  Lord  OssuUon,  his  heirs  and  assigns  for  ever."(7) 

The  character  of  all  these  cases  is,  that  there  are  two  intentions  in  the 
will,  both  of  which,  it  has  been  considered,  the  law  cannot  carry  into 
effect  The  one  intention  is,  to  give  to  one  person  a  life-estate  only;  the 
other,  to  give  to  another  person  a  remainder,  but  not  before  all  the  issue 
of  the  tenant  for  life  are  extinct  The  latter  the  law  considers  to  be  the 
chief  intention  of  the  testator;  and,  as  the  best  means{r)  to  fulfil  the 
chief  intention,  it  gives  to  the  tenant  for  life  an  e8tate-taiL(^) 


[    *107   ]  *CH AFTER  XIV. 

THE  INTENTION  AT  THE  TfME  THE  WILL  IS  MADE  CAN  ALONE 

BE  EFFECTED. 

The  law  will  not  fulfil  an  intention  which  is  not  expressed  in  the 
will.(a)  It  is,  therefore,  the  intention  of  the  testator  at  the  time  he 
makes  his  will,  which  alone  the  law  will  carry  into  effect.  Events, 
which  have  happened  since  the  publication  of  a  will,  are  unavailable  to 
introduce  an  intention  into  it  It  is  legal,  nevertheless,  to  anticipate  in 
a  will  many  events  which  may  happen,  and  to  provide  for  them.  There 
is,  it  is  apprehended,  the  distinction,  that  the  effect  of  a  will  may  be 
changed  by  events  which  have  happened  since  it  was  published,  as  in  the 
instances  of  lapsed  devises,  and  devises  on  contingencies;  but  not  the 
intention;  for  then  it  would  not  be  the  intention  expressed  in  the  will. 

It  is  often  Aaid,  that  <^  the  intent  of  a  testator  is  to  be  taken  as  things 
stood  at  the  time  the  will  was  made."(&)  This  position  is  scarcely  eor- 
rect    At  least,  it  does  not  admit  of  universal  application.     For,  indis- 

(p)  Dm  ▼.  Harrej,  4  Bam.  &  C.  610.  wute;  and,  from  and  after  hla  decease,  to 

(q)  Bennett  T.^Earl  Tankerrille,  19  Vea,  the  eldest  son  of  my  said  nephew,  M.  Haller, 

170.  lawfully  to  be  begotten,  and  to  the  heirs  of 

(r)4T.  R.S7.    6  T.  It  303.    8  T.  R  such  oldest  son ;  and  in  default  of  isaoe  nala 

10,  of  my  said  nephew"  [remaindera  oirer.]  Un- 

(«)  Doe  ▼.  Halley,  seems  to  be  a  farther  der  this  will,  it  was  held  that  Michael  Halky 

case  professedly  determined  on  the  authoriQr  took  an  estate  for  life,  remainder  lo  hta  eMert 

>f  Robinson  ▼.  Robinson ;  yet  both  intentions  son  in  tail-male,  remainder  to  himself  in  tail- 

]ie  testator  appear  to  be  fulfilled  in  it  male.— (8  T.  R.  6.) 
deviie  is  '*  to  my  nephew,  Michael  Hal-        (a)  8  Burr.  1641.     1  T.  R.  201.     8  T. 

r,  and  his  assigns,  for  and  during  the  term  R.  86,  86. 
his  natural  life,  without  impe«ihment  of       (6)  Willes,  287.    5  Bam.  de  C.  69. 
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potably,  a  testator  is  at  liberty,  ia  many  inataneesy  to  anticipate  eventa. 
All  deyisea  in  contingency  depend  on  this  liberty.  If  a  termor  for 
years  devises  bis  land,  his  term,  or  his  lease;  unless  a  contrary  intention 
appears  in  the  will,  he  is,  indeed,  understood  to  mean  to  devise  only  the 
interest  he  possesses  in  the  land  when  the  will  was  made;  and  if  he 
afterwards  takes  another  lease  of  the  same  land^  the  lease  taken  after  the 
making  of  the  will,  will  not  pass  by  *it(e)  Bat  it  is  legal  ^  ^.  ^p  ^ 
to  anticipate  a  new  lease  for  years,  and  the  termor  is  at  I-  -I 

liberty  to  devise  his  present  lease;  and  also,  if  he  pleases,  prospectively 
any  future  lease  for  years  he  may  have  of  the  same  land;  and  if  the 
lease,  subsisting  when  the  will  is  made,  determines  before  his  death,  and 
a  new  lease  for  years  is  taken,  it  will  pass  by  the  devise,  although  re- 
newed after  the  making  of  the  wilI.(£Q  In  this  instance  it  can  scarcely 
be  said,  that  the  intent  of  the  testator  is  taken  **  as  things  stood  at  the 
time  the  will  was  made,"  and  yet,  as  the  particular  event  may  legally  be 
anticipated,  the  devise  is  valid. 

It  has  been  said  by  Lord  Hardwicke,  and  it  is  often  repeated,  that  <'a 
will  must  be  made  to  speak  from  the  testator's  death,  and  be  looked  upon 
not  only  as  his  last  will,  but  last  words.(e)  It  is  true,  that  a  will  speaks 
from  the  death  of  the  testator;  but  what  does  it  speak?  Does  it  say  more 
than  what  the  testator  said  when  he  made  his  will?  Were  it  permitted 
to  say  more,  clearly  the  law  would  fulfil  an  intention  which  is  not  ex- 
pressed in  it 


♦CHAPTER  XV.  [    'lOQ    ] 

OP  PRESUMING  THE  TECHNICAL  EFFECT  OF  THE  WORDS  IN  A  WILL 

TO  BE  INTENDED. 


SECTION  L 

The  technical  effect  of  the  words  in  a  will  is  presumed  to  be  intended, 
if  a  different  intention  does  not  appear  in  the  will.(a) 

OF  THE  WORD  HXIRS. 

A  testator  may,  if  he  pleases,  make  the  word  heirs  a  word  of  pur- 
chafle;(i)  but,  technically,  it  is  a  word  of  descent  (c) 

If  a  testator  devises  simply  to  the  heirs  of  A.,  it  is  evident  that,  as  he 
does  not  devise  to  A.  himself,  the  heirs  of  A.  cannot  take  from  him  by 
descent;  for  to  descend,  the  estate  must  come  from  A.  at  his  death,  (c/) 
In  this  case,  therefore,  the  heirs  of  A  must  take,  if  at  all,  by  purchase.(e) 

(e)  6  Madd.  Rep.  88, 84.  (b)  Watk.  Dew^  170. 

(d)  %  Atk.  699.     Colagratt  ▼.  Manby,  6        (e)  8  Ld.  Raym.  1440. 
Madd.  Rep.  78.  (d)  Co.  Litt.  13  b.;  18.;  237  a. 

(e)  1  Yea.  53.    1  T.  R.  804.  (e)  Watk.  Deac  166. 
(a)  1  Salk.  238.    Doog.  827.  AmU  377. 

1  Bro.  C.  C.  821.    1  Boa.  de  P.  67. 
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The  effect  will  be  the  atine  if  the  limitatioii  is  not  to  the  hein  general, 
but  to  the  heirs  of  the  body  of  A.(/)  When  heirs  take  by  purchase,. 
they  do  not  take  as  heirs;  but  as  a  class  of  persons,  whom,  by  that  name, 
the  testator  has  selected  to  devise  his  property  to.(g)  Whenever  an  heir 
takes  as  heir,  he  takes  by  descent. (h) 

r  •!  in  1  *There  appears  formerly  to  have  been  this  distinction  be- 
1-  ^  tween  purchase  and  descent  on  a  limitation  in  tail; — that  if 

<<  heirs  of  the  body"  were  words  of  descent,  then  all  the  issue  of  the 
ancestor  might  take  under  the  limitation;  but  if  of  purchase,  then,  al- 
though there  were  many  sons,  the  eldest  alone,  and  his  issue,  would  be 
heirs,  and  the  younger  sons  never  could  take  under  the  limitation.  The 
occasion  of  the  rule  in  Shelley's  case,  has  been  attributed  to  this  distioe- 
tion  by  the  Lord  Chancellor  Parker.  ^<  The  reason  of  that  case,''  he 
observes,  <<  was,  for  that  if  the  estate-tail  had  vested  in  the  eldest  son  by 
purchase,  and  that  <  heirs  male  of  the  body*  should  have  only  been  a 
description  of  a  person,  that  then,  if  he  had  died  without  issue,  there 
had  been  (as  was  then  held)  an  end  of  the  estate-tail,  and  none  of  the 
younger  sons  could  have  succeeded  to  it;  but  this  has  been  held  othe^ 
wise  since  that  time,  and  a  judgment  in  point,  in  Carter's  Reports,  that 
the  estate-tail  should  go  to  all  the  sons  successively,  notwithstanding  its 
vesting  in  the  eldest  son  by  purchase. "(i^')  The  distinction,  therefore,  is 
now  no  longer  admitted;  and  where  heirs  of  the  body  take  by  purchase, 
all  the  issue  of  that  body  are,  successively,  as  much  entitled  to  inherit, 
as  if  the  estate  had  been  limited  to  their  ancestor,  and  they  derived  their 
title  by  descent  from  him.  On  the  failure  of  the  issue  of  a  first  son,  the  en- 
tail will  devolve  on  the  second  son  and  his  issue.  Mandeville's  case  is  in 
Soint  John  de  Mandeville  by  his  wife  Roberge  had  issue  Robert  and 
f  awde.  Michael  de  Moreville  gave  certain  lands  <<  to  Roberge  and  to  the 
heirs  of  John  Mandeville,  her  late  husband,  of  her  body  begotten;"  and  it 
r  *111  1  ^^^  adjudged,  <<  that  Roberge  had  an  estate  but  for  life,  and 
'■  ^  the  *fQe-tail  vested  in  Robert  (heirs  of  the  body  of  his  father 

being  a  good  name  of  purchase,)  and,  that  when  he  died  without  issue, 
Mawde  the  daughter  was  tenant  in  tail,  as  heir  of  the  body  of  her  father, 
er  formam  doni.**(j)  It  is  observable,  that,  as  Mawde  did  not  claim 
y  descent  from  her  orother,  she  would  have  been  entitled  to  the  entail 
at  his  death  without  issue,  although  she  had  been  of  the  tuzlf-blood  to 
him.    Her  claim  was  as  9i  purchaser  per  formam  doni,{k) 

When  an  heir  takes  land  by  purchase,  he  is  capable  of  transmitting  it 
to  his  own  heirs,  without  any  actual  seisin  in  himself;  but,  when  he 
takes  by  descent,  although  the  estate  descended  is,  for  many  purposes, 
sufficiently  vested  in  him  before  his  own  actual  seisin:  yet  it  is  indispen- 
sably requisite  that  he  be  acttuzlly  seised  of  the  estate  so  descended,  in 
order  to  make  himself  the  stock  of  descent  or  terminus,  and  by  this 
means,  the  estate  descendible  to  his  own  heirs.  For,  if  he  dies  before 
entry,  or  other  actual  seisin  obtained,  the  brother  of  the  half-blood  will 
succeed  to  the  inheritance,  in  exclusion  of  the  sister  of  the  whole^  as  the 

(  n  See  Sadg.  Gilb.  Uiee,  8d  edn^  96,        (0  1  Eq.  Cat.  Abr.  390.     Sea  6  T.  R. 
note  (8).  619 ;  and  Sugd.  GUb.  IJeea,  8d  ed.  36.  nolt 

ig)  Co.  Litt,  3  b.;  18  b.  Watk.  Deac.     (8). 
Ifi6.  (y)  Co.  Litt  26  b. 

(A)  I  Bro.  C.  C.  220.  {h)  Ibid,  note  (3). 
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pcmon  claimiog  nuut  make  hinflelf  heir  to  bim  who  was  laat  actually 
9eiaed*(0 


SECTION  IL 

OF  THE  EULE  IN  BHELLET's  CASE. 

The  rule  in  Shelley's  case  is:  *^  When  the  ancestor  by  any  gift  or  con* 
veyance  takes  an  estate  of  freehold,  and  in  the  same  gift  or  conveyance 
an  estate  is  limited  either  mediately  or  immediately  to  his  heirs  in  fee  or 
in  tall:  *that  always^  in  such  cases,  the  word  <  heirs'  is  a  ^  ^..^  ^ 
word  of  limitation  of  the  estate,  and  not  a  word  of  pur-  ^  -' 

chase.  "(iTi) 

This  rule  has  obtatined  in  the  exposition  of  wills,  where  the  two  limi- 
tations have  been  immediately  together:  as  in  the  following  devise: — 

<<  I  devise,  &c.,  to  (trustees,)  to  all  the  uses,  intents  and  purposes  here- 
inafter mentioned,  that  is  to  say:  first  of  intent  and  purpose,  that  they 
shall  permit  and  suffer  George  Ramsden,  my  son,  to  have,  receive,  and 
take  the  rents,(n)  issues,  and  profits  of  the  said  messuages,  &c.,  for  and 
durli^  the  term  of  his  natural  life;  and,  after  his  decease,  shall  stand 
seised  thereoi^  to  the  use  of  the  heirs  of  the  body  of  the  said  George, 
my  son,  lawfully  begotten  and  to  be  begotten;  and,  for  default  of  such 
issue,"  [remainders  over.](£>) 

The  effect  of  the  two  limitations  has  been  the  same,  where,  on  the 
devise  to  the  heirs,  a  farther  limitation  to  their  heirs  has  been  added;  as 
on  devises  in  the  words:— 

<<  I  devise,  &c.,  to  Nicholas  Lisle,  for  his  life;  and,  after  his  decease, 
to  the  heirs  male  of  the  body  of  the  said  Nicholas,  lawfully  to  be  begot- 
ten, and  his  heirs  for  ever;  but,  if  the  said  Nicholas  Lisle  should  happen 
to  die  without  such  heir  male,''  [remainders  over.J(/?) 

<*  I  devise,  &c.,  to  my  nephew,  William  Legate,  for  and  during  the 
term  of  his  life;  and,  after  his  decease,  to  the  heirs  male  of  the  body  of 
my  said  nephew,  and  the  heirs  male  of  tlie  body  of  every  such  heir  male, 
severally  and  successively,  as  they  shall  be  in  priority  of  birth;  and,  for 
want  of  such  issue,"  [remainders  over.] (9) 

*<<I  give  and  bequeath  to  my  daughter  Lucretia,  wife  r  4113  1 
of  G.  Andrews,  all  my  plantation,  ^.,  during  the  natural  ^  ^ 

life  of  my  said  daughter.  Item,  I  bequeath  to  the  heirs  of  the  body  of 
my  said  daughter  Lucretia,  begotten  or  to  be  begotten,  and  to  his  or  her 
heirs  for  ever,  after  my  said  daughter's  decease,  all  my  before-named 
plantation,  &c.;  but,  for  want  of  such  heirs  of  the  body  of  my  said  daugh- 
ter, I  give  and  bequeath  the  aforesaid  premises,  after  the  decease  of  my 
said  daughter,  to  mv  own  next  heirs,  and  their  heirs  for  ever."(r) 

The  rule  in  Shelley's  case  has,  secondly,  obtained,  where  the  limita- 


(/)  Watk.  Dew.  28,  421.  (p)  Goodright  ▼.  Pullyn,  3  Ld.  Baym. 

(m)  I  Co.  104.    Co.  Litt.  83  b.;  810  b.  1487. 

(n)  See  1  Ves.  164.  (q)  Legate  ▼.  Sawell,  1  P.  W.  87.    Bee 

(e)  Broughton  ▼.  Laogl^»  8  Ld.  Raym.  3  Ves.  067. 

S73.  (r)  Monia  ▼.  Ward,  cited  8  T.  R.  6 18. 
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tioQ  was  to  the  heir  (ia  the  8iDgaUrnumber)(f)  of  the  devisee;  tsio  these 
devises: — 

"  I  devise,  &c.,  to  A.  Tor  life;  and,  afler  hia  decease,  to  the  next  heir 
male;  and,  for  default  of  such  heir  male"  [remainder  over.](/} 

"  I  devise,  &c,,  to  A,,  and  B.  his  wife,  for  their  lives;  and,  after  their 
decease,  to  the  next  heir  male  of  their  two  bodies."{u} 

"I  devise,  &c.,  to  my  son,  Thomas  Trollope,  for  life;  and  after  to  the 
first  heir  male  of  his  body  lawfully  begotten.  For  want  of  such  heir 
male,"  [remainders  over.](u) 

The  rule  has,  thirdly,  obtained,  where  a  limitation  has  intervened  be- 
tween the  limitation  to  the  devisee  and  the  devise  to  the  heirs;  as  in  the 
following  devise: — 

'^  I  devise,  &c.,  to  A.  for  his  life,  without  impeachment  of  waste;  and, 
from  and  afler  the  determination  of  that  estate  in  A.*s  life-time,  to  (trus- 
r  *114  1  ^^^^  ^^^  their  heirs,  during  'the  life  of  A.,  to  preserve  con- 
'■  -I  tingent  remainders;  and  from  and  after  the  determination  of 

that  estate,  to  the  heirs  of  the  body  of  A."(w) 

In  Colson  v.  Colson,  a  person  devised  "  to  Robert  Colson  for  his  life, 
remainder  to  A.  and  B.,  and  their  heirs,  to  support  contingent  remain- 
ders, during  the  life  of  Robert  Colson,  remainders  to  the  heirs  of  the  bo- 
dy of  Robert  Colson,  lawfully  begotten."(2)  It  became  a  question,  in  a 
suit  in  Chancery  on  this  will,  whether  Robert  Colson  took  an  estate  for 
life  or  in  tail;  and  Lord  Hardwicke  referred  the  point  to  the  Judges  of 
the  court  of  King's  Bench,  who  returned  their  certificate  in  these  words: 
*  We  have  heard  counsel  ia  the  question  referred  by  your  Lordship  to 
us;  and,  as  it  appears  by  the  state  of  the  case,  there  is,  after  the  derermi- 
nation  of  the  estate  for  life  to  Robert  Colson,  a  devise  to  Isabell,  his 
daughter,  and  to  Ralph  Robinson,  and  their  heirs,  for  and  daring  the 
life  of  Robert  Colson.  We  are  of  opinion,  that  by  reason  of  the  re- 
mainder interposing  between  the  devise  to  Robert  for  life,  and  the  sub- 
sequent limitation  to  the  heirs  of  his  body,  the  said  Robert  took  an  e»- 
tate  for  life,  not  merged  by  the  devise  to  the  heirs  of  his  body,  but  by 
that  devise  an  estate-tail  in  remainder  vested  in  the  said  Robert,  "(y)  A 
certificate  in  Hodgson  v.  Ambrose,(z}  on  similar  limitations,  is  to  the 
same  effect. 

The  rule  in  Shelley's  case  has,  farther  obtained,  where  an  estate  to  the 
ancestor  has  been  implied{a)  only.  The  rule  is  applicable,  also,  on  de- 
vises of  eguita6le(b)  estates. 


[    *U5    ]  -SECTION  HI. 

op  THE  WOKD  ISBTJS. 

A  TS8TAT0&  may  make  issue  a  word  of  descent,  but,  in  its  technical 

(t)  Sea  3  Vtm.  A  B.  871.  (i)  Dong.  838. 

'-^  BarUj'*  Cua,  died  1  Vant.  330.  fa)  Utjaa  t.  Foorie,  3  B1.  S0B. 

Millar  *.  ietgrtn,  cited  Bob.  Oct.        (£)  Bala    t.    Colaaan,   1    P.    W.   141. 

133.  Girtb  *.  BaUniD,  S  Vaa.  SIS.     Wriglit  i. 

•)  Dubbar  *.  TrollDpay  Amb.  4Sa.  Paanon,   Amb.   3&8.      Aa>tea    t.   Tajrlot, 

(»)  Papitlon  T.  Voiet,  2  P.  W.  471.  ihid,  378.     Jane*   t,   Morgan.  I  Bro.  C.  C. 

(_x)  S  Atk.  346.  SOe.     PhUiM  «.  Brjdggi,  8  Va*.  130. 
Cy)  IbM,  350. 
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meaDiDg,  it  is  a  word  o{ purchase.(e)  It  has  been  construed  as  a  word 
of  purchase  in  the  cases  cited  in  the  margin.  (£/)  In  Cook  v.  Cook,  there 
was  a  devise,  <  to  the  issue  of  J.  S.;'  who,  at  die  death  of  the  testator,  had 
a  daughter  living,  and  afterwards  had  a  son  born.  The  question  was^ 
who  should  take,  and  what  estate.  The  Lord  Keeper:  **  All  the  chil- 
dren shall  take,  and  even  grandchildren,  if  there  had  been  any;  but  they 
shall  take  only  an  estate  for  life.  And  although  the  devise  is  to  the  is- 
sue begotten,  that  makes  no  di£ference;  the  words  *  be^tten,'  and  <  to  be 
begotten,'  are  the  same,  as  well  upon  construction  of  wills,  as  settlements, 
and  take  in  all  the  issue  after  begotten.  And,  although  upon  the  death 
of  the  testator,  there  was  then  only  a  daughter  born;  yet,  upon  the  birth 
of  another  child,  the  estate  shall  open,  and  take  in  the  after-born  8on.^'(e) 
In  Loddington  v.  Kime,  Sir  Michael  Armin  devised  « to  A.  for  life,  with- 
out impeachment  of  waste;  and,  in  case  he  have  any  issue  male,  then  to 
such  issue  male,  and  his  heirs  for  ever;  and  if  he  [A.]  die  without  issue 
male,  then  to  B.  and  his  heirs  for  ever.''  A.  entered,  and  died  without 
issue.  On  the  question,  whether  A.  was  tenant  in  tail  by  this  devise, 
«<  Powell,  J.,  held  the  express  estate  *for  life  not  destroyed  -.  ^,. ,  g  ^ 
by  the  implication  that  arose  on  the  latter  words  following:  I-  ^ 

so  that  A.  was  only  tenant  for  life;  and  the  rather,  because  these  words, 
<  impeachment  of  waste,'  and,  'for  life' must  in  that  case  be  rejected, 
quod  Tvebyf  C.   J.,  concessit    Secondly,  the  Court  held,  that  *  issue' 
was  to  be  taken  here,  as  nomen  singularCy  because  the  inheritance  was* 
annexed  and  limited  to  the  word  issue;  so  that  the  inheritance  was  in  the 
issue,  and  not  in  A.  9  the  father.    Thirdly,  that  this  limitation  to  the  is- 
sue was  not  an  executory  devise,  being  after  a  freehold,  but  a  contingent 
remainder.    Fourthly,  that  the  remamder,  limited  to  the  issue  of  A., 
was  a  contingent  remainder  in  fee;  and  that  the  remainder  to  B.  was  a 
fee  also;  but  those  fees  are  not  like  one  fee  mounted  on  another,  nor  con- 
trary to  one  another,  but  two  concurrent  contingencies,  of  which  either 
is  to  start,  according  as  it  happens;  so  that  these  are  remainders  contem- 
porary, and  not  expectant  one  after  another. "(/)     In  Doe  v.  Collis,  a 
person  devised  ^  to  his  daughters,  Eleanor  Newsom,  and  Susannah,  the 
wife  of  William  Head,  to  be  equally  divided  between  them,  not  as  joint- 
tenants,  but  as  tenants  in  common;  namely,  the  one  moiety,  or  half  part 
thereof,  to  his  daughter,  Eleanor  Newsom,  and  her  heirs,  for  ever;  and 
the  other  moiety  to  his  daughter,  Susannah,  the  wife  of  William  Head, 
during  the  term  of  her  natural  life;  and,  after  her  decease,  to  the  issue 
of  her  body  lawfully  begotten,  and  their  heirs,  for  ever."    William  and 
Susannah  Head  had  three  daughters.     It  was  held,  that  the  testator  used 
issue  as  a  word  of  purchase,  and,  consequently,  that  Susannah  Head  took 
only  an  estate  for  life,  and  her  children,  as  purchasers,  a  fee-simple.(^) 
In  Merest  v.  James,  John  Pearson  devised  to  trustees  as  follows:  <<  To 
the  use  of  mv  daughter,  Eunice  Anna  Pearson,  for  and  during  her  natu- 
ral life,  and  from,  *and  immediately  after  her  decease,  then  ^    «i  17    1 
to  the  issue  of  her  body  lawfully  begotten;  and  in  default  of  ^  ^ 

(c)  2  Ld.  Raym.  1440.    2  Atk.  682.    4  Atk.  897.    Brace  ▼.  Baiobridge,  2  Brod.  de 

T.  R.  299.   6  Co.  17  b.  2  Vern.  546.  B.  128. 

01)  Cook  ▼.  Cook,  2   Vern.  646.    Lod-  (e)  2  Vera.  546. 

dingion  ▼.  Kime,  I  Salk.  224.     1  Ld.  Raym.  (/)  1  Salk.  224. 

203.     Doe  ▼.  Collis,  4  T.  R.  294.     Merest  (jr)  4  T.  R.  294. 
▼.  James,  1  Brod.  &  B.  484.    See  also  8 
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iswe,  or  in  ease  none  of  soeh  issue  live  to  attain  the  age  of  21  years," 
[remainders  oyer;]  and  it  was  held  that  Eunice  Anna  Pearson  took  an 
estate  for  her  life  only  under  this  wilL(A) 


SECTION  IV. 

OF  TH£  WORD  SON* 

A  TESTATOR  may  make  son  a  word  of  descent,  but,  in  its  technicd 
meaning,  it  is  a  word  of  purchase.(i)  It  has  been  construed  as  a  wtxti 
o( purchase  on  a  devise,  <<  to  my  brother  Henry,  and  his  first  and  eyerj 
other  son  in  tail  male:  failure  of  such  issue,  to  my  brother  Edmund, 
and  his  first  and  every  other  son  in  tail  male;  [remainders  over;]  in  all 
the  foregoing  eases,  without  impeachment  of  waste,  other  than  wilfiil. 
The  renewals  to  be  made  by  the  tenant  for  life.  I  name  for  the  exe- 
cutors, in  trust  of  this  my  will,  Mrs.  A.  J.,  my  brother  Henry  Phipps, 
or  whichever  of  my  brothers  may  succeed  to  the  estate.^'  The  testsp 
tor's  brother,  Henry,  was  held  to  take  under  this  will  a  life  estate  only, 
with  a  remainder  in  tail  to  his  is5ue.(j') 


SECTION  V. 

OF  THE  WORD  CHILDRBK. 

A  TESTATOR  may  make  children  a  word  of  descent,  but,  in  its  tecb- 
r  'lis  1  ^^^^  meaning,  it  is  a  word  of  purehase.{k)  *It  has  been 
^  ^  construed  as  a  word  of  purchase  on  devises  m  the  words: — 

"  I  devise,  &^f  to  A.,  and  B.  his  wife,  and,  after  their  decease,  to  their 
children."(/) 

<<  I  give  my  messuage,  &c,  to  my  son,  Jeffrey  Laming,  for  his  life, 
and,  after  his  death,  unto  all  and  every  his  children  equally,  and  to  thdr 
heirs.  "(f») 

<<  I  devise,  &c.,  to  my  niece,  Dorothy  Comberbach,  wife  of  my  ne» 
phew,  James  Comberbach,  for  life;  [remainder  to  trustees,  to  preserve 
contingent  remainders;  remainder]  to  all  and  every  the  children  of  Doro- 
thy Comberbach,  begotten,  or  to  be  begotten,  of  her  body,  by  my  ne- 
phew, James  Comberbach,  and  their  heirs,  for  ever,  to  be  equally  divi- 
ded between  and  among  such  children  (if  more  than  one,)  share  and 
share  alike;  but  if  only  one  child,  then  to  such  only  child,  and  his  or 
her  heirs  for  ever.'\n) 

<<  I  devise,  &c,  to  the  use  of  my  son,  Thomas  Grace,  for  his  life;  and, 

(h)  1  Brod.  8c  B.  484.  (I)  WUd'f  Ctm,  6  Co.  17.     8m  Good- 

(t)  6  T.   R.  338,  334;  See  3  Barn.  &  win  r.  Goodwin,  8  Atk.  370. 

C.  638.  (m)  Qoodwright  ▼.  Dmihaiii»  I>oag.  3S1* 

(J)  Doe  ▼.  Lord  MnlgrtTe,  6  T.  It  830.  See  Feame,  Con.  Rem.  876. 

(Ar)  6  Co.  16  b;  17,  17  b.    3  Atk.  833.  (n)  Doe  v.Pen7n,8T.B.484. 
3  Vem.  646.    6  T.  R.  833. 
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after  hia  decease,  to  the  use  of  all  the  children  of  the  body  of  my  aaid 
son  lawfully  issuing  (but  exclusive  of  bis  eldest  son,  in  case  of  there 
being  two  or  more  such  children  besides  him^)  their  heirs  and  assigns^ 
for  ever,  as  tenants  in  common,  and  not  as  joint-tenants;  but  in  case  my 
said  son  should  depart  this  life  without  leaving  any  lawfully  begotten 
child  or  children,  or  issue  of  any  such  child  or  children,  then,  after  his 
decease,  to  the  use  of  my  daughters,  Ann  Smith  and  Mary  Smith,  and 
their  heirs,  as^  tenants  in  common.''(n) 

<*1  devise,  &c.  to  my  daughter,  Mary,  and  to  all  and  every  the  child 
and  children,  whether  male  or  female,  of  her  body  lawfully  issuing;  and 
unto  his,  her,  and  their  *heirs  or  assigns  for  ever,  as  tenants  ^  «..q  ^ 
in  common,  and  not  as  joint-tenants.''(o)  ■-  ^ 


SECTION  VI. 


OF  THX  WORD  BSTATJ3. 


The  technical  meaning  of  the  word  estate  is  ownership  of  land:  the 
popular  meaning  of  it  is,  undoubtedly,  the  land  itself.  The  interpreta- 
tion which  this  word,  when  used  in  a  will,  is  to  receive,  became  a  ques- 
tion in  Wilson  v.  UobiDson,(/i)  and  Carter  v.  Homer;(;)  but  in  neither 
is  the  point  decided;  it  is  only  argued.  It  appears  to  have  been  fir8t(r) 
decided  in  the  subsequent  case  of  the  Countess^of  Bridgwater  v.  the  Duke 
of  BoUon,(^)  where  it  is  determined,  that  in  a  will,  if  a  different  inten- 
tion does  not  appear,  (Q  the  word  <  estate'  is  interpreted  to  mean  not  only 
land,  but  the  owner's  property  in  land;  and,  therefore,  if  a  person  de- 
vises his  estate^  the  land,  and  all  his  interest  in  it,  whether  in  fee,  pur 
autre  vie,  or  for  years,  will  pass  under  that  technical  word.  The  ques- 
tion in  the  Countess  of  Bridgwater  v.  Duke  of  Bolton,  arose  on  the  de- 
vise of  a  residue  in  the  words,  <<all  other  my  estate,  real  and  personal;" 
and  the  Lord  Chief  Justice  Holt,  in  givins  judgment,  explained,  at  some 
length,  the  technical  meaning  of  the  word  estate.  **  The  word  estate,'^ 
he  said,  *<is  a  genus  generalissimum,  predicable  of  two  species  that 
have  their  difference,  whereby  they  are  divided,  that  is,  estate  real,  and 
estete  personal.  Estate  real  is  genus  subalternum^  and  has  its  species 
too;  that  is,  estate  real  in  fee,  or  *for  life.  And  so  is  estate  ^  ^.^^  ^ 
personal,  in  like  manner,  to  be  branched  into  chattel  real  and  ■-  ^ 

chattel  personal;  and  it  has  that  difference  of  a  chattel  real,  not  because 
it  is  a  real  estate,  but  because  it  has  a  real  extraction.  A  man,  seised  in 
fee,  makes  a  lease  for  years;  lessee  for  years  has  a  chattel  real,  because 
his  estate  is  derived  out  of  a  real  estate;  but  still  it  is  not  a  real  estate, 
for  it  is  a  testamentary,  and  devisable  by  will,  at  common  law,  by  the 
owner;  so  that  if  it  were  of  lands  in  knight-service,  or  in  capite,  the 
owner  could  not  devise  the  land  for  a  term;  but,  if  he  had  made  a  lease 
for  years  of  it,  then  it  became  a  chattel  in  the  lessee,  and,  consequently 

(n)  Smith  ▼.  Horiock,  7  Taunt  128.  (r)  8  P.  W.  624. 

(«)  Jefbry  ▼.  Honywood.  4  Madd.  Rap.        It)  6  Mod.  106.     1  Balk.  236. 
398.  (0  See  6  Burr.  2689.    1  T.  R.  414.    7 

(/>)  1  Mod.  100.    2  Ler.  9U  Eaal»  267. 
Cq)  4  Mod.  89. 
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devisable.  So  that  the  words  real  estate  cannot  be  satisfied  without  a 
freehold,  at  the  least,  pass;  for  a  chattel  real  is  no  real  estate.  And  this 
18  no  new  question;  for  vide  1  Rol.  Ab.  854;  Style,  493;  that  the  word 
estate  comprehends  both,  viz.,  freehold,  and  chattels  real  andper9onali(tf) 
especially  if  the  words  real  and  personal  be  added. ^'  And  it  being  obn 
jected,  «that  the  word  *  estate'  is  understood,  not  of  the  interest  which  a 
man  has.  but  of  the  thing  itself;  if  a  man  gives,  by  will,  all  his  estate  io 
such  a  house,  then  the  interest  passes;  but  if  he  devises  all  his  estate  with- 
out ascertaining  in  what,  the  thing,  and  not  the  interest,  shall  pass;''  Lord 
Holt  replied:  <<BatI  do  not  think  so;  for  the  word  <  estate'  does,  in 
truth,  comprehend  the  thing  and  interest."(t;) 

On  the  authority  of  The  Countess  of  Bridgwater  v.  the  Duke  of  Bol- 
ton, a  devisee  has  been  held  to  take  a  fee-simple  under  the  word  <  estate,' 
in  the  devises  which  follow: — 

<<  All  the  rest  and  residue  of  my  real  and  personal  estate  whatsoever  I 
give  to  my  dearly  beloved  wife,  Anne  Nott ."(«;) 

r  *ifil  1  *"I  devise  all  my  land  and  estate  in  Upper  Catesby,  in 
L  ^  Northamptonshire,  with  all  their  appurtenances,  to  William 

Edge  worth,  of  St.  Margaret's,  Esq.  "(a:) 

<<  I  do  by  this  my  will  dispose  of  such  worldly  estate  as  it  hath  pleased 
God  to  bestow  on  me.  First,  I  will  that  all  my  debts  be  paid  and  dis- 
charged; and,  out  of  the  remainder  of  my  estate,  I  give  and  bequeath 
unto  my  wife  300/.  My  mind  and  will  is,  that  my  wife  have  one  moiety 
of  what  is  left  after  my  debts  paid."(y) 

«I  give  and  bequeath  to  Mrs.  Marten  my  estate  at  Bray  wick, 
Berks."(z) 

"I  give,  devise,  and  bequeath  unto  my  grandson,  John  Wricht,  all 
my  estate,  lands,  &c.,  known  and  called  by  the  name  of  the  coal-yard, 
in  the  parish  of  St.  Giles,  London."(a) 

«  All  the  estate  which  1  have  1  intend  to  settle  in  this  manner;  My  es- 
tate in  Kirby  Hall,  near  Henningham  Castle,  by  Henningham  town, 
which  is  135/.  per  annum;  128/.  Exchequer  annuity,  [and  stocks  enu- 
merated;] all  which  I  give  to  my  dear  brother,  Anthony  Springet.  After 
his  death,  my  desire  is,  that  it  should  be  disposed  of  after  this  manner: 
to  Mr.  William  Tuffnel,  the  son  of  Samuel  Tuffnel,  Esq.,  at  Langley,  in 
Essex,  my  estate  at  Kirby  Hall."(i) 

<<  All  the  rest,  residue,  and  remainder  of  my  goods,  chattels,  and  per- 
sonal estate,  together  with  my  real  estate,  not  hereinbefore  devised,  I 
give  to  A. "(c) 

<(  I  give  to  my  son,  Charles  Gale,  all  that  estate  I  bought  of  Mead,  after 
the  death  of  my  wife,"(flf) 

r  *122  1  *'^  fee-simple  has  been  held  to  pass  under  the  word 
L  J  <  estate'  in  the  farther  cases  cited  in  the  margin,  (e) 

The  word  <  estates/  in  the  plural,  has  also  been  interpreted  to  signify 

(u)  See  Doe  ▼.  Chtpman,  1  H.  Bl.  228.  (a)  Roe  ▼.  Wright,  7  Etst,  259. 

Ihid,  2.    Bttraee  ▼.  P*tch,  8  Vet.  604.  (A)  Toffnel  ▼.  P^e,  2  Adt.  87. 

(v)  6  Mod.  106.     1  Salk.  236.  (c)  Ridout  ▼.  Pain,  8  Atk.  486.     1  Vet 

(w)  Murry  ▼.  Wyee,  2  Vem.  564.    Tan-  10. 

ner  ▼.  Wise,  3  P.  W.  296.  (J)  Baifii  ▼.  Gale,  2  Vea.  48. 

(x)  Barry  ▼.  Edgeworlh,  2  P.  W.  523.  (e)  Smith  n  Coffin,  2  H.  Bl.  444.    Haid- 

(y)  Beachcroit  ▼.  Beachcroft,  2  Vern.  690.  ing  ▼.  Gardner,  1  Brod.  h  B.  72.     Doe  ▼. 

See  3  P.  W.  297.  GUbert,  8  Brod.  &  B.  86. 

(x)  Holdfast  ▼.  Marten,  1  T.  R.411. 
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an  interest  in  l*^,  and  iun  passed  a  fee-simple  in  the  following  de- 
vises:— 

<<  I  give  to  A.  the  income  of  my  four  shares  in  the  corn-market,  for 
bis  natural  life;  and  all  the  rest  of  my  eatateaj  with  all  monies  in  stocks, 
and  in  B.'s  bands,  or  any  other  securities,  to  be  divided  in  equal  shares  to 
C,  D.,  and  E.,  share  and  share  alike."(y*) 

<<I  devise  to  my  wife,  Ellen,  all  my  singalar  and  freehold  lands,  mes- 
saages,  and  tenements,  at  Tutbury  and  Hanbury,  or  elsewhere;  together 
with  all  my  household  goods,  cattel,  chattels,  debts,  and  all  my  imple- 
ments of  husbandry,  &c.,for  her  natural  life;  and,  after  her  decease,  then 
all  the  said  estates,  goods,  &c.,  to  be  divided  among  my  sons,  A.,B.,and 
C,  share  and  share  alike/'(j') 

Technically,  the  words  real  estate  signify  freehold  or  copyhold(A) 
lands,  and  freehold  estates  in  them.  The  word  ^  estate^'  includes  all  real 
and  personal  estate,(i)  and,  therefore,  a  term  of  years;  but  the  words 
'  real  estate^*  are  applicable  to yreeAo^f  estates  alone,  and  a  term  of  years 
is  not  included  in  them.(y) 


SECTION.  VII. 


OF  THE  WORD  EFFECTS. 


The  popular  meaning  of  the  word  effects  has  become,  p    ^\o*\    -i 
^also,  the  technical  meaning  of  it     It  may  signify  real  pro-  ^  ^ 

perty  in  a  will,  if  it  appears  the  testator  has  used  it  in  that  sense;  but, 
unexplained^  the  word  denotes  personal  property  alone.(Ar)  The  unex- 
plained meaning  of  the  word  effects  in  a  will  first  became  a  question  in 
Doe  V.  Dring.  In  this  case,  a  person  devised  in  the  words:  <<I,  Robert 
Hick,  do  declare  this  to  be  my  last  will  and  testament,  by  which  I  do 
give  and  bequeath  to  my  wife,  Elizabeth,  all  and  singular  my  effects,  of 
iRTbat  nature  and  kind  soever,  to  her  own  use  and  enjoyment,  during  her 
natural  life;  and,  at  her  death,  to  be  equally  divided  between  our  surviv- 
ing children."  "No  case,"  said  Lord  EUenborough,  "has  ever  yet 
come  before  the  Court,  touching  either  a  will  or  any  other  subject,  that  I 
am  aware  of,  where  the  Court  have  been  called  upon  to  pronounce  on  the 
technical  meaning  of  the  word  effects,  denuded,  as  it  is  here,  of  all  con- 
text; unless,  indeed,  the  words  <of  what  nature  or  kind  soever' can  be 
considered  as  context  and  explanatory  of  it  In  Camfield  v.  Gilbert,  (/) 
and  Doe  v.  Lainchbury,(m)  it  was  taken  for  granted,  that  effects  in  its 
natural  signification  imports  personal  effects;  and  no  case  has  yet  occurred 
in  which  that  signification,  unaided  by  context,  has  been  extended  to  real 
estate.     Where  a  testator  has  used  the  general  introductory  words  <  as  to 

(/)  Fletcher  ▼.  Smiton,  2  T.  R.  666.  {j)  6  Mod.  107.    2  Sim.  ft  8t  337. 

(g)  Roe  ▼.  Bacon,  4  M  fc  8.  866.  \k)  Hogan  ▼.  Jackson,  Cowp.  299.    Doe 

(A)  3  Atk.  75.     1  Cox  R.  362.  ▼.  White,  1  East,  33.    Doe  ▼.  Dring,  2  M.  & 

(0   6   Mod.   107.     3  Keb.  49.     Doe  ▼.  8.448     6  Madd.  Rep.  71. 

Ohapman,  1  H.  Bl.  223.     Barnes  ▼.  Patch,  (0  3  East,  516. 

8    Ve8.604.     See  also  Covrp.  806.  (m)  11  East,  290. 
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all  my  worldly  8obftaaee»'  and  tbe  word  effiScts  haabeen  coupled  with  the 
words  <r^  and  personal,'  as  in  Hogan  ▼.  Jacksony(n)  there  it  has  been 
considered^  that  the  context  gave  it  a  more  enlarged  and  comprehensiTc 
sense  than  it  would  otherwise  bav^^  borne,  and  the  word  eflects  has,  from 
r  •124  1  ^®  declared  intention  of  the  testator,  been  holden  to  pass  the 
[  124  J  v^iiole  interest  in  the  land.  And  so  in  Doe  v.  White,(o) 
the  words  *  said  e£fects/  by  reference  to  tbe  antecedent  bequest,  which 
comprehended  both  real  and  personal,  were  holden  to  include  the  real 
also  but  that  was  so  held  by  the  Courts  not  upon  the  import  of  the  word 
effects  simply,  but  as  it  derived  force  from  the  reference  that  was  giyen 
to  it  On  the  other  hand  it  may  be  said,  that  in  Camfield  v.  Gilbert,  the 
Court  in  holding  that  the  word  effects  did  not  extend  beyond  the  pei^ 
sonalty,  did  not  decide  upon  the  general  import  of  that  word,  because 
there  was  some  context  which  favoured  the  narrower  construction,  for  the 
testatrix  excepted  out  of  her  effects,  her  wearing  apparel  and  plate,  which 
was  an  exception  clearly  of  a  personal  nature,  and  also  directed  that  her 
effects  should  be  divided  by  her  executors.  In  the  present  case,  there- 
fore, for  the  first  time,  the  Court  is  called  upon  to  give  it  a  sense  un- 
aided by  context  We  have  a  familiar  meaning  attached  to  the  word 
e&cts,  in  its  common  use,  and  as  it  is  used  in  the  statutes  relating  to 
bankrupts,  where  *  estate  and  effects,'  reddendo  singula  singulis^  denote, 
the  one,  things  personal;  the  other,  things  real;  and  I  am  not  aware  of 
any  case  where  it  has  been  holden  in  its  primary  and  original  significa- 
tion to  mean  things  real."  His  Lordship  and  the  three  other  Judges  de- 
termined, in  the  particular  case,  that  the  word  effects,  unexplained  by 
any  other  part  of  the  will  to  be  intended  to  include  real  estate^  passed  the 
personal  property  alone  of  the  testator.(/?) 


SECTION  VIII. 


07  TH£  WORD  HBREDITAMEirTS. 


r  *125  1  Heredffament  is  a  name  of  land.  Land,  being  io- 
■-  -^  heritable,  *is  a  hereditament  (^)    But  the  word  hereditament 

does  not,  besides,  mean  interest{r)  in  land.  If  A.,  seised  in  fee,  devises 
land,  by  the  woVd  hereditament,  to  B.,  if  there  are  not  other  words  in 
the  will  to  determine  the  interest  devised,  B.  will  be  entitled  to  an  es- 
tate for  life  only  in  the  land. 

In  Denn  v.  Mellor,  on  a  devise  in  the  words,  <«  All  the  rest  of  my 
lands,  tenements,  and  hereditaments,  either  freehold  or  copyhold,  what- 
soever and  wheresoever,  I  devise  to  my  wife,  Sissily  Carr;"  it  was  said, 
byLord  Eenyon:  '<Ithas  been  contended  on  another  ground,  that  the 
wife  of  the  devisor  took  a  fee,  because  the  words  <  hereditaments'  is  used 
in  the  devise  to  her;  but  the  cases  cited(j)  by  the  plaintiff's  counsel,  show, 

(n)  Cowp.  S99.  (r)  1  8dk.  889.  8  T.  R.  003.    1  Bm,  h, 

(o)  1  EMt,  33.  ,  P.  663. 

(p)  8  M.  &  8. 448.  (a)  Hopewell  ▼.  Acklmnd,  Salk.  S39.  Cm- 

{q)  Co.  Liu.  6  a.  ning  ▼.  Canning,  Moad.  340.    Dos  ▼•Bicb- 

ardB»3T.  R.  356. 


OF  PaSSUMINO  THE  TBOHNICAL  EFFECT  OF  WORDS,  &C.  69 

that  that  word  is  not  sufficioDt  to  pass  a  fee,  and  those  cases  are  not  Q|h 
posed  by  any  one  judicial  authorily  /'(/) 


SECTION  IX, 

OF  THE  WORD  APPURTENANCES. 

The  word  appurtenances  is,  perhaps  exclusively,  a  law  term.  It  is 
derived  from  the  Latin  word^  pertinensy  belonging.ft^)  It  seems,  there- 
fore, to  be  a  word  of  popular  use,  become  a  technieal  term  by  long  and 
exclusive  usage.  In  popular  speech,  a  garden,  for  instance,  will  be  said 
to  belong  to  a  house.  Technically,  it  will  be  said  to  appertain  to  it,  or  to 
be  an  appurtenant  of  it.  To  belong,  in  this  instance^  evidently  implies 
that,  of  the  two  subjects  of  property,  *the  appurtenant  has  ^  «.  ^^  - 
been  made  to  be  inseparably  used  with  the  principal,  (t;)  To  I-  ^o  j 
belong  implies,  also,  connexion  or  nearness,  (w)  An  appurtenant,  there* 
fore,  seems  to  be  any  subject  of  property^  in  purpose,  made  to  be  inse- 
parably used  with  a  principal,  and,  in  p1ace«  near  to  it 

In  a  case,  determined  in  the  reign  of  Henry  VIIL,  a  person  made  a 
feoffment  of  a  house,  with  the  appurtenances;  and  it  was  held  that  noth- 
ing passed  by  these  words,  <  with  the  appurtenances,'  but  the  garden,  the 
curtilage,  and  close  adjoining  to  the  house,  and  on  which  the  house  was 
built,  and  no  other  land;  although  oth^r  land  had  been  occupied  with  the 
house.(ar)  It  is  added,  by  Brooke,  in  his  abridgment  of  this  case,  *^  yet 
in  the  time  of  Henry  VIH.,  it  was  customary  to  add  these  words  ^  and 
all  lands,  tenements,  and  hereditaments,  to  the  same  house  belonging,  or 
with  the  same  occupied,  let,  or  demised ;'  and,  by  these  words,  the  land 
used  with  the  house  passed."(y)  It  is  said  in  Bettisworth's  case,  *^  when 
a  man  makes  a  feoffment  of  a  messuage  cum  pertinentiis^  he  departs  with 
nothing  thereby  but  what  is  parcel  of  the  house;  scilicet,  the  buildings, 
curtilage,  and  garden.*'(ir)  In  Hearn  v.  Allen,  Richard  Keene  was  seised 
in  fee  of  a  messuage, and  of  two  acres  of  land  in  Chipping  Norton,  and' 
of  two  acres  of  meadow  in  Kingham;  and  used  and  occupied  the  two 
acres  of  meadow,  being  four  miles  distant  from  the  house,  toother 
with  his  lands  and  tenements  in  Chipping  Norton.  By  his  will,  he 
devised  the  house  *^  cum  omnibus  et  singulis  periinentiis  ad  inde 
vel  aliquo  modo  specfantibus"  It  became  a  question,  whether, 
by  this  devise  of  the  house,  with  the  appurtenances^  the  two  acres  of 
meadow  passed,  *^being used  with  it;  and  it  was  determined,  r  mioy  i 
they  did  not  pass,  <<  because  by  the  words  '  cum  pertinent  ^  ^ 

tits/  land  passeth  not,  But  only  such  things  which  properly  may  be 
pertaining.  Otherwise  it  is,  if  it  had  been  « cum  terris  pertinentibus;* 
then  that  which  was  used  with  it  would  have  passed:  but  by  the  bare  words 
cum  pertinentiisj  without  other  circumstances  to  declare  the  testator's 
intent,  they  shall  never  pass. ''(a)  Buck  v.  Nurton,  was  an  ejectment  to 
recover  64  acres  and  a  half  of  land,  consisting  of  a  park,  meadow-land, 

m  6  T.  R.  568.  (x)  Bro.  Abr.  titFeoffmentede  tmn,  63. 

(tf)  See  Spel man  Gloss.  T.Pertinaeia.  (y^  Ibid. 

(v)  See  3  Go.  81  b.     2  Sir  W.   Bl.  Bep.        {x)  2  Go.  82. 
1161.  (a)  Gro.  Gar.  67. 

(w)  See  Spelman  Glon.  t.  Pertinens. 
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pMture-Und,  and  orchards.  Edward  Clarke,  the  testator  id  this  case,  de> 
vised  in  the  words:  •>  I  give  aad  devise  to  Elizabeth  Whalley,  all  that  my 
capital  nianBion-house,  wherein  I  now  live,  and  the  lands  and  grouodi 
thereto  belonging,  and  therewith  held  and  enjoyed,  with  the  appurte- 
nances; and  also  all  that  my  manor  or  lordship  of  Chipley,  and  all  otba 
my  manors  or  lordships,  messuages,  farms,  land,  tenements,  bereditamesb, 
and  premises,  whereof  I  have  a  disposing  power;  to  hold  the  same  to  the 
said  Elizabeth  Whalley,  for  and  during  the  term  of  her  natural  life;  and 
after  her  decease,  I  give  and  devise  my  said  capital  mansion-bouse,  &c^ 
to  John  Norton,  his  heirs  and  assigns  for  ever.  And  it  i»  my  ezpre» 
will  and  desire,  and  I  do  hereby  direct,  that  the  said  John  Nurtoa  shall 
hold  and  enjoy  my  said  capital  mansioo-houae,  with  the  appurteoBnces, 
for  the  space  of  one  year  next  after  my  death."  The  testator,  for  maoy 
years  previous  to,  and  at  his  death,  occupied  all  the  land  (the  subject  of 
the  ejectment)  with  his  capital  mansion-house,  and  the  eanletis  aod  plei- 
aure-grounds  of  Chipley.  It  became  a  question,  whemer  Ais  land,  or 
any  of  it,  passed  to  John  Nurton,  by  the  clause  in  the  will,  which  directs 
that  he  is  to  have  the  mansion-house,  with  the  appurtenances,  for  a  yeir 
r  'IfiS  1  '^'^  ^^  testator's  death;  and  all  the  Court  determined,  that, 
L  -'  'excepting  the  orchards,  it  did  not  pass.    By  the  Chief  Jus- 

tice Eyre,  it  was  said:  "I  have  DO  doubt  upon  the  case,  unless  it  be  with 
respect  to  the  orchards.  Lands  will  not  pass  under  the  ward  appurte- 
nances taken  in  its  strict  technical  sense:  they  will  pass,  if  it  appear* 
thata  larger  sense  was  intended  to,  be  given  to  it  Every  testator  ou^t 
to  be  supposed  to  take  legal  words  in  a  legal  sense,  unless,  according  to 
the  marginal  note  to  the  case  in  Hobart,(£)  there  be  demonstration  plain  of 
an  intent  to  use  them  in  a  different  sense.  In  the  former  pait  of  the  will, 
there  is  a  devise  of  a'house  with  lands,  in  terms  express,  to  which  is  add- 
ed, "  with  the  appurtenances,"  in  order  to  comprise  all  which  might  not 
&11  within  the  description.  Then  follows  a  declaration,  that  the  defend- 
ant shall  have,  for  one  year,  something  which  was  included  in  the 
above  devise.  The  testator  must  be  supposed  to  have  understood  whit 
he  was  talking  about.  If  he  had  intended  to  have  given  the  whole,  the 
words  were  before  him,  and  he  ought  to  have  used  them.  Suppose  there 
had  been  nothing  stated  to  let  us  into  the  intention  of  the  testator,  but  the 
mere  devise  to  tin  defendant,  we  must  have  examined  what  was  occupied 
by  the  testator;  and  if  we  had  found  a  house  situated  in  a  park  which 
had  always  {>een  occupied  with  it,  and  was,  as  it  were,  an  integral  part  of 
the  thing,  this  might  nave  proved  the  intention  of  the  testator  to  pass  the 
whole  together.  There,  if  nothing  to  the  contrary  had  appeared,  we 
might  have  supposed  the  testator  to  nave  used  the  word  appurtenances  ia 
a  seosedifiereotfrom  itatechnical  sense:  but  this  is  not  Uiatcase.  It  is 
true  that  the  premises  were  occupied  for  a  considerable  time  together 
with  the'  house;  but,  first,  the  whole  of  the  premises  are  not  necessarily 
connected;  in  the  next  place,  there  is  here  solid  ground  to  argue,  that  the 
f  "129  1  ^^^^''  understood  the  meaning  of  the  "words  employed  in 
*■  -*  the  devise,  having  sometimes  used  the  word  landa  as  a  pan 

of  the  descnption,  and  sometimes  dropt  tL  The  defendant  being  the 
testator's  executor,  and  having  been  his  steward,  iJbrds  a  fair  ground  of 
argument.  The  testator  gave  him  the  exclusive  enjoyment  of  the  man- 
sion-house, '  with  the  appurtenances,'  for  one  year  only,  after  having  de- 


OF  PRSsuMnra  thx  tsohkical  hvvbot  of  wobm,  &c.  71 

Tivett  the  mansion-house  and  lands  also  <  with  the  appnrtenances,'  to  Mm 
EL  Whalley,  for  her  life,  with  remainder  to  the  defendant  Now  with  what 
view  was  this  done?  Most  probably  for  the  conyenience  of  the  defendant  in 
the  execution  of  the  duty  imposed  on  him.  The  general  intent,  therefore^ 
as  eoUected  from  the  devise,  and  the  relation  in  which  the  devisee  stood  to 
the  testator,  does  not  call  upon  us  to  go  beyond  the  strict  rule  in  construing 
the  technical  word  appurtenances. ''(c)  In  Doe  v.  Martin,  Richard  Tonson 
was  seised  of  a  messuase  called  Passars,  with  a  parcel  of  land  thereto  be- 
longing, being  copyhold  of  inheritance,  under  the  manor  of  Fulham,  in 
Middlesex,  in  his  own  occupation.  Matthew  Ramsey  was  seised  of  se- 
veral other  copyhold  messuages  and  gardens,  adjoining  in  part  to  Passars; 
and  by  indenture  of  lOlh  July,  1762,  demised  to  Tonson  a  messuage  and 
two  acres  of  garden,  adjoining  to  Passars,  for  21  years.  Ramsey  devised 
all  his  copyhold  estates  to  his  wife,  Juliana  Ramsey,  for  life.  On  18th 
October,  1762,  Juliana  Ramsey,  the  widow,  demised  to  Tonson  several 
eottages,  part  of  the  said  copyhold  estates,  for  99  years,  if  she  so  long 
lived.  Tonson,  on  taking  the  lease  of  the  10th  July,  1762,  laid  the 
greater  part  of  the  garden  thereby  demised  into  his  own  premises,  called 
jrassars,  and  let  the  rest,  together  with  the  messuaee,  to  Elizabeth  Bibby. 
He  also  pulled  down  the  cottages  *demised  by  Juliana  Ram-  ^  «.  ^^  ^ 
sey,  and  laid  the  scite  of  them  into  his  own  court-yard.     In  l-  ^ 

1767,  Tonson  devised  to  Catherine  Whitburn,  and  her  heirs,  <<  all  that 
his  copyhold  messuage,  with  all  out-houses,  gardens,  and  appurte- 
nances to  the  same  belonging,  situate  and  being  at  Fulham,  in  the 
county  of  Middlesex,  and  then  in  his  possession.''  <<  What,''  inquired 
the  counsel  for  the  plaintiff  ^^is  devised?  1.  Not  the  premises  let  to 
Bibby/  for  the  testator  devises  only  one  messuage,  and  restricts  his  de- 
vise to  what  was  then  in  his  possession.  2.  Not  the  scite  of  the 
four  messuages,  for  that  cannot  pass  as  appurtenant  to  an  estate  held  by 
another  title,  although  it  had  been  used  with  it;  Yates  v.  Clincard,  Cro. 
Eliz.,  704;  Archer  v.  Bennett,  1  Lev.  131."  "The  consideration,*' 
said  the  Chief  Justice  De  Grey,  "  is,  what  the  testator  meant  to  devise; 
for  that  is  the  rule  of  construing  a  will.  The  case  in  Cro.  Eliz.  is  only 
that  a  copyhold  cannot  be  appurtenant  to  a  freehold.  And  here  both  are 
of  a  copyhold  tenure,  although  held  for  a  different  term.  And  that  in 
Levinz  says  only,  that  occupying  one  thing  together  with  another  shall 
not  make  it  legally  appurtenant.  That  also  is  the  case  of  a  deed,  and  not 
of  a  will.  And  even  there  it  was  held,  that,  if  necessary  for  the  use  of  the 
principal,  the  thing  so  occupied  shall  become  appurtenant  And  sure  a 
court-yard  is  necessary  for  the  use  of  a  house.  The  testator's  plain  mean- 
ing was,  to  unite,  as  far  as  he  could,  the  scite  of  the  cottages  to  his  house, 
and  devise  all  that  he  so  personally  occupied;  and,  therefore,  he  meant  to 
devise  the  scite  of  the  four  cottages  as  appurtenant  to  his  house,  but  not 
the  messuage  and  lands  which  he  had  demised  to  Mrs.  Bihhy,"{d)  The 
point  determined  in  this  case  seems  to  be,  that  land  near  to,  and  appro- 
priated* to  ^^inseparable  use  with  a  house,  will,  if  not  against  p  ,^^^  ^ 
the  intention,  pass  under  the  word  appurtenances  in  a  will,  "■  -* 

although  the  land  and  the  house  are  held  by  different  leases. 

Technically,  the  word  appurtenant  seems  to  be  a  term  of  various  ap- 
plication.    The  meaning  of  it,  in  a  particular  case,  appears  to  be  deter- 

(0  1  Bof.  fc  P.  63.  (<0  »  Sif  W.  BL  Rep.  1148. 
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mined  by  the  dMeriplios  of  principal  to  which  it  belong!.  Bock  v. 
Nurton  does  not  decide  that  a  park  may  not  be  an  af^rteoant  of  the 
capital  mansion-house  of  a  manor;  it  only  deeides,  that  in  the  partieulw 
case,  by  the  intention,  it  was  not.  It  seems,  indeed,  to  be  distiactly 
stated  by  the  Chief  Justice,  that,  if  not  a|^nst  the  iatention,  the  nrord 
appurtenant  will,  technically,  include  a  park,  on  the  devise  of  a  man- 
sion-house situated  in  a  park,  the  park  being  occupied  with  it-  On  tfae 
devise  of  a  house  with  the  appurtenances,  the  word  appurtenances  ap- 
pears technically  to  include  outbuildings  of  any  kind,  a  yard,  curtil- 
age,(«)  garden,  and  orchard,'{^)  and  it  may  be  added,  perhaps,  aoy  des- 
cription of  property  near  to  Uie  house,  and  i6«de  to  be  inseparably  tued 
with  it. 

The  meaning  of  the  word  appurtenances,  like  every  other  word  in  a 
will,  depends,  indisputably,  iu  all  cases,  on  the  intention.  The  term 
has,  it  is  to  be  admitted,  a  technical  signigcation;  but,  clearly,  it  may  be 
used  in  an  untechnical  sense;  and  if  a  testator  explains  his  own  meaning 
of  it,  on  the  universal  principle  of  intention,  that  meaning  will  determine 
the  effect  of  the  devise.  This  is,  besides,  a  plain  inference  from  the 
words  in  Hearn  v.  Allen:  "By  the  bare  words  'with  the  appurtenances,' 
without  other  circumstances  to  declare  the  testator's  intent,  lands  shall 
P    ,  1  never  pass."(j'}     And  in  Buck  v.  Nurton, 'the  Chief  Justice 

>■  ^  stated  in  terms:  '*  Lands  will  not  pass  under  the  word  ap- 

purtenances, taken  in  its  strict  technic&l  sense;  they  will  pass,  if  it 
appears  that  a  larger  sense  was  intended  to  be  given  to  it"(A)  In  Black- 
burn V.  Edgley,  it  was  objected  on  the  particular  devise,  "  that  although 
the  house  at  Clapham  passed  to  the  mother  for  her  life,  if  she  would  live 
there,  yet  only  the  house  and  curtilage  would  pass,  and  not  the  bnd 
employed  for  the  producing  hay  and  corn,  &c"  But,  by  the  Court: 
*'  It  is  true  that  by  the  grant  or  devise  of  a  house,  with  the  appurten- 
ances, only  the  garden  and  orchard  will  pass  with  the  house;  but  the 
devise  of  a  house,  toilh  the  lands  appertaimng,  will  pass  land.  Now 
the  intention  of  the  testator  was,  that  after  his  death,  during  the  life  of 
his  kinswoman,  Ann  Edgley,  every  thing  should  be  carried  on  and 
transacted  as  it  was  in  his  life-time,  and  this  to  such  a  nicety,  as  that  the 
same  number  of  servants,  and  even  of  coach-horses,  was  to  be  employed, 
the  same  hospitality  observed,  the  same  horses  used  in  ploughing  the 
lands;  which  could  not  be,  unless  the  lands  were  to  continue  as  befors 
to  be  enjnyed  with  the  house.  Wherefore,  as  it  seems  to  have  been  bis 
intention  not  to  part  them,  let  those  lands  which  were  before  cooBtantly 
enjoyed  with  the  house,  and  the  profits  whereof  were  applied  to  the 
maintenance  of  the  house,  continue  to  be  so  enjoyed. "(t) 

If  a  person  devises  simply  in  the  words,  I  devise  my  messuage  to  A. ; 
the  appurtenances  of  it,  although  not  named,  will  impliedly  pass  by  the 
devise.  A  person  was  seised  of  a  messuage,  to  which  a  garden  and  cur- 
tilage belonged,  joined  together  and  enclosed  with  a  wall,  and  there  was 
no  way  to  the  garden  but  through  the  messuage.  He  devised  the  mes- 
r  'ISS  1  '^^^'  ^"^  did^not  mention  the  garden  'or  curtilage,  nor 
t  J  say  with  the  appurtenances.     It  became  a  question  if  the 

fe)  See  Spclman,  Oloee.  t,  Cartilitfium.  fill  1  Bo«.  &  P.  I 
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^rden  and  ciirtilaee  passed;  and  it  was  adjudged  that  they  did  pass;  for 
It  was  agreed  clearly,  that  a  curtilage  is  a  parcel  of  a  house;  and,  like  a 
stable  or  dove-house,  will  pass  in  the  case  of  a  feoffment  without  saying 
with  the  appurtenances.  The  Court  doubted  of  the  garden,  because  it  is 
but  a  place  of  pleasure;  but  it  was  afterwards  resolved  that  the  garden 
alao  passed,  for  it  is  as  well  for  necessity  as  pleasore.(y)  There  appears 
formerly  to  have  been  a  distinction,  in  respect  to  appurtenances,  between 
the  words  messuage  and  house;  the  latter  being  considered  not  to  include 
all  the  appurtenances  implied  in  the  word  messuage.(A?)  The  modem 
case,  however,  of  Doe  v.  Collins,  seems  to  have  exploded  the  distinction. 
It  is  there  held,  that  on  a  devise  simply  of  a  house,  the  appurtenances  of 
it  impliedly  pass  with  it.(/)  «The  distinction  between  house  and  mes- 
suage,'' said  Mr.  Justice  Ashhurst,  <<  seems  too  subtle  to  be  relied  on  at 
this  time;  for  1  think  that  whatever  would  pass  by  the  one,  would 
equally  pass  by  the  other.''(m) 


SECTION  X. 

07  THE  DESCRIPTION  07  THE  UkND  DEVISED. 

If  land  devised  is  in  part  correctly,  and  in  part  incorrectly  described, 
it  should  seem  the  exposition  of  the  will  is  made  simply  on  the  correct 
description,  and  the  misdescription  remains  ineffective. 

A  person  devised  in  the  words:  <<  I  devise  the  house  or  tenement 
wherein  William  Nicholls  dwelleth,  called  the  *  White  Swan,  ^  ^. « .  ^ 
in  Old  Street,  to  Henry  Gallant,  my  daughter's  son,  for  ^  ^ 

ever."  William  Nicholls  occupied  only  three  upper  rooms  of  the  house, 
and  other  persons  occupied  the  remainder;  yet  it  was  determined  that 
the  whole  house  passed  oy  the  devise.(o)  Peter  Blague,  being  seised  in 
fee  of  two  houses  in  Andover,  the  one  a  corner-house,  in  the  tenancy  of 
Binson  and  Nott,  the  other  adjoining  in  the  tenancy  of  Hitchcock,  de- 
vised his  house  <<  called  the  corner-house,  in  Andover,  in  the  tenure  of 
Binson  and  Hitchcock,"  to  J.  S.,  in  fee.  On  the  misdescription  in  this 
"will  it  was  determined,  that  the  corner-house  passed  by  the  devise,  but 
not  the  house  adjoining  in  the  tenancy  of  Hitchcock;  <<  for  although  the 
corner-house  was  not  io  the  tenure  of  Hitchcock,  but  a  misprision,  yet 
the  devise  is  good,  for  it  is  sufficiently  ascertained  before,  namely,  the 
corner-house  in  Andover.  And  the  addition,  in  the  tenure  of  Hitch** 
cock,  although  it  be  not  in  his  tenure,  and  is  a  mistake,  yet  it  is  but  sur- 
plusage; and,  although  false,  shall  not  vitiate  the  devise,  because  the 
devise  was  of  a  thing  certain  at  the  first,  and  shall  be  expounded  accord- 
ing as  the  intent  of  the  parties  is  apparent "(/?)  A  person  devised  as 
follows:  <<I  give  to  Eatherine,  my  wife,  all  the  profits  of  my  houses  and 
lands,  lying  and  being  in  the  parish  of  Billing  and  L.,  at  a  certain  street 
there,  called  Broke-street"    The  devise  was  held  to  be  good,  although 

(J)  Garden  v.  Tack,  Cro.  Elii.  89.  (m)  Ibid,  509. 

(Jb)  Harg.  Co.  Litt  6  b.  (1).    S  T.  R.  (o)  Chamberlaine  ▼.  Tamer,  Cro.  Car. 
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there  tru  no  Tilhge  or  hamlet  in  the  coon^  oiled  Billing.  The  land 
supposed  to  be  densed  lay  in  Byrtiag-«(reet(o)  On  a  devise  in  the  words, 
*'I  devise  to  J.  S.  all  those  my  lands  in  Bramstead,  in  the  counlyof 
Surrey,  ia  the  posseBsion  of  Joho  Ashley;"  it  appeared  the  testator  had 
r  MSS  1  ""^^  '^"^  lands  in  Surrey,  but  he  had  lands  in  Bramstead,  ia 
I-  -1  "Hampshire,  in  the  possession  of  John  Ashley.     And  in  an 

ejectment  brought  by  the  heir  of  the  testator,  for  these  lands  in  Hamp- 
shire, against  the  devisee,  it  was  ruled  by  Holt,  Chief  Justice,  that  the 
lands  in  Hampshire  would  pass  by  this  devise,  (r)  A  person  devised: 
"  I  give  and  devise  to  my  dear  wife  my  farm  at  Boviogton  in  the  tenon 
of  John  Smith."  A  part  of  the  farm  consisted  of  six  acres  of  woodland, 
which  the  testator  kept  in  bis  own  hands,  and  were  not  in  the  possession 
of  John  Smith.  It  was  held  that  the  whole  farm,  including  the  wood- 
land, passed  by  the  devise.  *  It  is  manifestly  intended,'  said  L.ord  Maot- 
field,  'that  the  whole  farm  should  pass  by  this  will;  and  the  testator 
never  thought  of  any  restriction  of  his  devise,  but  meant  these  words, 
'  in  the  tenure  of  J.  S.'  only  as  an  additional  and  fuller  description  of  a 
thing  sufficiently  ascertained  before.'{ff)  Thomas  Bromley  devised  in 
the  words:  *'  I  devise  to  J.  Brittain  and  J.  Marshall,  their  heirs  and  as- 
signs, all  that  my  messuage,  dwelling-house,  or  tenemeat,  with  all  lands, 
hereditaments,  and  appurtenances  thereto  belonging,  situate  and  being  ia 
Blythbury,  in  the  parish  of  Mavesyn  Ridware,  in  the  county  of  Stafiord, 
now  in  the  occupation  of  Thomas  Willett,  (except  one  meadow,  called 
Floodgate  Meadow,  containing  by  estimation  two  acres,  or  thereabouts,] 
in  trust,"  &c.  Mavesyn  Ridware  is  a  parish  containing  three  distinct 
townships,  viz.,  Blythbury,  Hill  Ridware,  and  Mavesyn  Ridware.  At 
the  time  when  the  testator  made  his  will,  and  also  at  the  time  of  his 
death,  his  properly  in  Blythbury  consisted  of  a  messuage  and  about  19 
acres  of  land.  The  messuage,  and  rather  more  than  two  acres  of  land, 
were  in  the  occupation  of  Thomas  WilletL  The  remainder  of  the  pro- 
perty in  Blythbury  was  occupied  partly  by  the  testator  himself,  and 
r  •136  1  P""*'?  °y  ^^^^^  "persons.  Thomas  Willett  never  occupied 
■■  -'  the  Floodgate  Meadow.     The  devise  was  held  not  to  be 

confined  to  the  messuage  and  land  in  the  occupation  of  Thomas  Willett, 
but  extended  to  all  the  lands  in  Blythbury,  excepting  the  Floodgate 
Meadow.  "I  think,"  ssM  Mr.  Justice  Bayley,  "it  was  the  testator's 
intention,  by  the  devise  of  his  messuage,  with  all  lands,  hereditaments, 
and  appurtenances  thereto  belonging,  situate  In  Blythbury,  to  give  all 
that  he  had  there  under  one  title,  excepting  the  Floodgate  Meadow, 
which  he  particularly  excepted;  and  then  the  question  is,  whether  the 
words  'now  in  the  occupation  of  Thomas  Willett,'  will  restrain  the 
other  description.  But  if  they  were  so  construed,  the  exception  vrould 
be  altogether  nugatory;  and,  therefore,  that  exception  shews  that  he 
meant  to  pass  something  more  than  what  was  in  Thomas  Willett's  occu- 

Eation."(/)  GoodtitJe  v.  Southern,  was  an  ejectment  for  two  closes  of 
lad  in  the  parish  of  Darley,  in  the  county  of  Derby.  It  arose  on  the 
following  devise,  in  the  will  of  Richard  Southern:  "  I  give  and  devise 
all  that  my  farm,  lands,  and  hereditaments,  called  Trogues-farro,  situate 

(?)  Pac7  T.  KnallU,  1  Broirn).  &  Gold.        (•)  GoodiiUe  «.  P*ut.  3  Bmr.  1089. 
■3t.  (1)  ManUll  T.  Hopkini,  15  Eut,  30». 
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within  the  parish  of  Darley*  in  the  county  of  Derby,  now  in  the  occupa- 
tion of  A.  Clay,  to  my  brother  John  Southern,  his'heirs  and  assigns,  for 
ever.'*  The  two  closes  in  question  were  proved  to  be  a  part  of  Trogues- 
farm.  They  were  not,  however,  in  the  occupation  of  A.  Clay,  but  of 
one  Marsden.  Yet  they  were  held  to  be  included  in  the  devise.  By 
Liord  Ellenborough:  ^The  testator  was  mistaken  as  to  the  person  in 
whose  occupation  the  two  closes  were;  but  the  devise  is  sufficiently 
comprehensive.  It  is  clear  that  he  meant  to  pass  all  which  was  called 
Trogues-farm,  which  is  a  plain  and  certain  description;  and  the  defective 
description  of  the  occupation  will  not  alter  the  devise.''(ti)  Doe  v.  the 
Earl  of  Jersey  ♦was  an  ejectment  to  recover  lands  in  the  ^  ^,  „-  ^ 
county  of  Brecon.     It  arose  on  the  will  of  a  testatrix,  who  L  J 

devised  as  follows:  **  I  devise  all  that  my  Briton  Ferry  estate,  with  all 
the  manors,  advowsons,  messuages,  buildings,  lands^  tenements^  and 
hereditaments  thereto  belonging,  or  of  which  the  same  consists,  with  the 
appurtenances,  unto  Thomas,  Earl  of  Clarendon,  for  his  life;  and  after 
his  decease,  to  the  second  son  of  Greorge  Bussy  Villiers,  Earl  of  Jersey, 
and  his  heirs.  Also,  I  give  and  devise  my  Penlline  Castle  estate,  which, 
as  well  as  my  Briton  Ferry  estate,  is  situate,  lying,  and  being  in  the 
county  of  Glamorgan,  in  the  principality  of  Wales,  with  all  the  manors, 
&c.,  thereto  belonging,  unto  Mrs.  Emily  Gwinett,  and  her  heirs,  for 
ever."  It  appeared  by  evidence,  that  Briton  Ferry  is  a  parish  in  Gla- 
morganshire, and  that  the  lands,  called  by  the  testatrix  the  Briton  Ferry 
estate,  lay,  part,  comprising  the  whole  parish  of  Briton  Ferry,  in  Gla- 
morganshire, and  part  in  the  county  of  Brecon.  The  ejectment  was 
brought  on  the  ground  that  the  first  devise  of  «all  my  Briton  Ferry 
estate,  with  all  the  manors,'  &c.,  was  qualified  and  explained  by  the 
devise  of  the  Penlline  Castle  estate,  and  the  recital,  that  that  and  the 
Briton  Ferry  estate  were  situate  in  the  county  of  Glamorgan.  But  it 
was  determined,  that  the  lands  in  the  county  of  Brecon,  proved  to  be  a 
part  of  the  estate  called  by  the  testatrix  the  Briton  Ferry  estate,  passed 
by  the  devise,  as  well  as  the  other  part  of  the  estate  which  lay  in  the 
county  of  Glamorgan.  «  Here,"  Said  Lord  Ellenborough,  "  there  is  a 
clear  devise,  by  name,  of  the  Briton  Ferry  estate,  and  no  case  has  been 
cited  to  shew  that  it  is  not  sufficient  to  describe  an  estate  by  its  aggre^te 
name;  and,  therefore,  I  have  no  doubt  that  the  whole  of  the  Briton 
Ferry  estate  passed  by  this  description  in  the  will.''  And  Mr.  Justice 
Bayley:  <<I  have  always  taken  the  rule  to  be,  that  where  *a  p  ^.  gg  -. 
testatrix  has  sufficiently  described  the  property  intended  to  I-  -* 

be  devised,  so  as  to  leave  no  fair  ground  for  doubt  as  to  the  property, 
that  then  the  addition  of  another  circumstance,  with  a  view  to  identify 
it^  will  not  limit  and  restrain  the  first  devise,  unless  it  clearly  appears  that 
the  testatrix  so  intended  it.  That  rule  will  be  found  in  Dowtie's  case,(v) 
and  in  Doe  v.  Greathed.(«?)  Now,  if  that  rule  be  applied  to  the  circum- 
stances of  this  case,  it  will  stand  thus:  The  testatrix  has  an  estate,  partly 
situate  in  the  county  of  Glamorgan,  and  partly  in  Brecon,  which,  for 
many  years  before  her  will,  had  been  known  by  the  name  of  the  Briton 
Ferry  estate,  part  of  it  being  situate  in  the  parish  of  Briton  Ferry,  in 
rhich  parish  the  testatrix  had  no  manor,  and  only  one  advowson.  Then 
he  devises  <  all  that  my  Briton  Ferry  estate,  with  all  the  manors^  ad- 

(«)  1  M.  &  S.  299.  (v)  8  Co.  10  a.  (w)  8  East,  103. 
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yowsons,  messuageay  &c.y  thereto  belonging,  or  of  which  the  same  con- 
sista/  It  is,  therefore,  clear,  that  this  deviae  cannot  be  confined  to  that 
part  of  the  Briton  Ferry  eatate  sitaate  within  the  parish  of  Briton  Ferry; 
for  the  testatrix  speaks  of  manors  and  advowsons,  and  in  that  part  of  the 
estate  there  was  no  manor,  and  but  one  advowson:  the  devise,  therefore, 
must  extend  to  the  whole  of  the  Briton  Ferry  estate.  Then  there  is  ia 
the  will  a  subsequent  devise  of  the  Penlline  Castle  estate,  in  which  there 
ia  an  addition  to  the  description  of  the  Briton  Ferry  estate,  which  is 
applicable  only  to  part  of  it,  and  and  which  is,  quoad  the  residue,  a  fidse 
description;  and  the  question  then  arises,  whether  this  will  limit  or 
narrow  the  prior  devise.  Now  there  does  not  appear  on  the  face  of  the 
will  any  such  intention  on  the  part  of  the  testatrix;  and,  if  so,  then  pro- 
vided the  words  of  the  former  devise  admit  of  no  reasonable  doubt,  the 
addition  of  these  latter  words  will  not  vitiate  it    Now,  do  the  words  of 

r  *139  1  ^^^  ^01'°^®^  dc^i^  A<li°'^ of  Ai^y  ^^^^  ^0^^^^  *The  words 'all 
'-  -'  that  my  estate'  must  mean  an  entirety,  and  there  is  no  entire 

estate  called  the  Briton  Ferry  estate,  which  is  confined  to  the  county  of 
Glamorgan.     The  words,  therefore,  of  the  first  devise  being  clear  are 
not  to  be  confined,  by  the  subsequent  description  in  the  will,  to  that  part 
of  the  estate  which  is  within  the  county  of  Glamorgan." (x)     In  Banks 
V.  Denshire,  a  testator  devised:  <<  I  give  all  and  every  my  freehold  and 
copyhold  messuages,  lands,  tenements,  and  hereditaments  (having  sur- 
rendered the  copyhold  parts  thereof  to  the  use  of  my  will)  situate,  lyin^ 
and  being  in  L.,  to  [testator's  daughter]  and  the  heirs  of  her  body;  aod 
the  said  copyhold  part  thereof  shall  be  subject  to  the  payment  of  4Q0l 
mortgage,  which  is  on  part  thereof.     And  as  well  the  said  freehold  as 
the  said  copyhold  estate  shall  be  subject  to  an  annuity  of  50/.  to  [testa- 
tor's son  and  heir,  the  defendant]  for  life."    The  testator  had  two  copy- 
hold estates  in  L.;  one  of  which  he  Had  surrendered  to  the  use  of  Ins 
will,  the  other  not.    On  a  bill  filed  by  the  devisee  against  the  heir  at  law 
of  the  testator,  the  question  was,  whether  the  defect  of  surrender  of  part 
of  the  copyhold  should  be  supplied  against  the  son  and  heir  of  the  testa- 
tor.    For  the  heir,  it  was  argued  that  it  should  not  from  the  intent  of 
the  testator  to  devise  nothing  but  what  was  surrendered. — <<  I  think,^^ 
said  Lord  Hardwicke,  <'  there  are  words  sufficient  to  take  in  this  copy- 
hold estate;  the  description  being  as  large  as  possible  to  take  in  the  whole; 
and  what  is  to  confine  it  is  in  a  parenthesis,  and  in  nature  of  a  recital; 
therefore,  not  like  words  containing  a  description.     This,  therefore,  dif- 
fers from  the  case  cited  [Gascoigne  v.  Barker,  3  Atk.  8,]  which  was 
determined  by  me  with  great  reluctanbe;  the  relative  pronoun  <  which^ 
there  making  it  restrictive.    Suppose  the  testator  had  begun  with  the 
recital,  that  <  whereas  I  have  surrendered,'  &c,  in  which  he   had  beea 

r  *140  1  ^^^^^^'^^  y®^  ^^®  words  of  the  grant  should  *have  had  thor 
■-  ^  full  efiect     But  the  latter  words  sufficiently  shew  his  inteot 

to  give  the  whole;  describing  it  as  part  of  what  he  before  devised,  and 
shewing  he  meant  to  give  more  than  the  part  subject  to  the  mortgage; 
and  he  had  no  other  copyhold  except  that  in  question;  which  therefoce 
comes  within  the  description,  and  the  defect  of  surrender  must  be  made 
good."(y)    In  Rumbold  v.  Rumbold,  Sir  Thomas  Rumbold  devised  in 

(x)  1  Bam.  8c  A.  660.  (^)  1  Belt*!  Yet.  em.,  63.     Bank*  «. 

Denihtw,  8.  C,  3  Atk.  686, 
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the  words:  <<  I  devbe  all  other  my  estates,  as  well  copyhold  as  freehold 
(the  copyhold  part  thereof  having  been  preyiously  surrendered  to  the 
use  of  ray  will,)  whereof  I  am  seised  in  fee-simple,  to"  [trustees,  on 
several  trusts  in  favour  of  testator^s  wife  and  children:  the  only  trust  for 
hia  eldest  son  and  heir  being  an  annuity  of  300/.  for  life,  remainder  to 
his  wife  and  children.]  The  testator  was  seised  in  fee  of  copyhold  lands 
hoiden  of  the  manor  of  Sacomb,  according  to  the  custom  of  the  manor, 
and  had  no  other  copyhold  estate.  He  had  not  surrendered  his  copyhold 
estate  to  the  use  ot  his  will,  and  it  appeared  he  had  never  been  admitted. 
On  a  bill  filed  against  the  heir  at  law  of  the  testator,  who  had  procured 
himself  to  be  admitted  to  the  copyhold  estate,  the  statement  in  the  will, 
that  the  copyholds  had  been  surrendered,  ^8  held  io  be  a  mistake,  and 
the  heir  was  decreed  to  elect  Lord  Loughborough:  **  The  question  is 
only  whether  Sir  Thomas  Rumbold  meant  to  devise  this  estate.  It  is 
not  a  question  whether  the  Court  is  to  supply  a  surrender.  The  inter- 
pretation for  the  heir  cannot  possibly  be  consistent  with  the  words:  what 
is  contended  for  him  is,  that  the  testator  had  reference  to  a  future  sur- 
render. The  words  negative  the  conclusion  that  he  meant  to  surrender. 
They  intimate  distinctly,  that  he  supposed  himself  to  have  previously 
surrendered.  That  he  had  not  done.  It  is  nothing  more  than  a  mis- 
taken description  .''(z) 

*Thb  eases,  which  have  been  mentioned,  (a)  appear  toes-  p    ^...    ^ 
tablishf  that  if  in  a  devise,  the  land  is  in  part  correctly,  and  *•  -' 

Id  part  incorrectly  described,  the  misdescription  is  ineffective;  but  it 
should  seem,  if  land  is  devised  by  a  description  which  is  not  incorrect, 
one  part  of  the  description  may  narrow  the  extent  of  the  other. 

Doe  V.  Bell  was  an  ejectment  to  recover  certain  copyhold  premises, 
called  Reads  and  Greens,  in  the  parish  of  Gillingham.  E.  Read  being 
seised  of  the  two  copyholds,  called  Reads  and  Greens,  surrendered  them 
to  his  son,  W.  Read,  in  fee,  who  was  accordingly  admitted.  W. 
Read,  being  seised  of  these  two  copyholds,  and  also  of  two  other  copy- 
holds in  Gillingham,  called  Haddocks  and  LaHgham,  which  two  last 
were  devised  to  him  by  his  fkthery  E.  Read,  and  all  of  which  he  had 
previously  surrendered  to  the  use  of  his  will;  and  being  also  seised 
of  a  freehold,  and  possessed  of  a  leasehold  estate  at  Gillingham,  both 
of  which  last  were  also  devised  to  him  by  his  father;  devised: — 
•^  As  to,  for,  and  concerning  all  my  freehold,  copyhold,  and  leasehold  es- 
tates, situate  in  the  parish  of  Gillingham,  and  which  I  became  entitled  to 
on  the  decease  of  my  father,  having  previously  surrendered  all  my  said 
eopyhold  messuages,  lands,  &c.,  to  the  use  of  my  will,  I  give  and  'de- 
vise the  same  to,''  &c.  On  this  will  it  was  determined,  that  the  two 
copyholds  called  Reads  and  Greens,  which  had  been  surrendered  to  the 
testator  in  his  father's  life-time,  did  not  pass  by  the  devise.  By  Grose, 
J.: — f*  The  devisor  died  seised  of  the  copyhold  estates  which  had  been 
surrendered  to  him  in  his  father's  life-time,  and  of  other  copyholds  to 
which  he  became  entitled  on  his  father's  death;  and  in  devising  the  es- 
tates which  he  meant  to  give  to  the  defendants,  he  described  them  as  the 
estates  *to  which  he  became  entitled  on  the  death  of  his  father;'  but  that 

(x)  3  Ym.  66.  (a)  See  also  Windham  ▼.   Windham,  8 

Djer,  876  b ;  3  Co.  10;  and  Hot.  171. 
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r  *142  1  *^^^  cannot  include  the  other  estates,  which  he  had  in 
L  *^  .  J  his  own  right  in  his  father's  life-tiaie.''(i)  Doe  t.  Parkin 
was  an  ejectment  to  recover^  amongst  other  premises  in  Thurgoland,  in 
the  county  of  York,  the  Tontine  Inn,  and  nine  acres  of  land.  It  was 
occasioned  by  the  following  devise: — ^*I  devise  all  my  roessoag^  tene- 
ments, lands,  grounds,  hereditaments,  and  premises,  situate  at  or  in  the 
township  of  Thurgoland,  in  the  parish  of  Silkstone,  and  county  of  York, 
and  now  in  my  own  occupation,  with  the  appurtenances,  to"  d^c  The 
testator,  at  the  time  of  making  his  will,  was  seised  in  fee  of  a  messuage 
and  five  acres  of  land,  called  Spring  House,  in  his  own  occupation;  and 
the  testator  was  aiso^  at  the  time  of  making  his  will,  seised  in  fee  of 
the  inn  called  the  Tontine,  and  nine  acres  of  land,  but  which  inn  and 
nine  acres  of  land,  at  the  time  of  making  his  will,  were  not  in  his 
own  occupation.  The  Court  of  Common  Pleas  determined  that  the 
words  in  the  will,  <  and  now  in  my  own  occupation,'  were  clearly  restije- 
tive.(c)  Gascoigne  v.  Barker  is  also  a  case  in  which  a  description  of  land 
in  a  devise  has  been  held  to  be  narrowed  by  words  of  farther  description. 
The  devise  in  this  case  was  in  the  following  words: — ^<I  give  to  my 
son  Henry  all  my  lands,  tenements,  and  hereditaments,  in  possession  and 
reversion,  freehold  and  copyhold,  in  the  parish  of  Chiswicke,  or  else- 
where, in  the  county  of  Middlesex  (which  copyhold  lands  I  have  surren- 
dered to  the  use  of  my  will,)  to  him  and  his  heirs."  It  appeared  the 
testator  at  the  time  he  made  his  will  was  seised  of  a  copyhold  house, 
which  was  an  inn,  called  the  King  of  Bohemia's  Head,  at  Tumham 
Green.  Three  parts  of  the  house  were  in  one  manor  and  one  in  anoth^ 
manor.    Before  the  will  was  made,  the  testator  had  surrendered  to  the 

r  *143  1  ^^^^^^'^  ^'1'  ^^^y  ^^  ^^^  manor  under  which  the  three 
t  J  parts  were  •held.(rf)     By  Lord  Hardwicke:  **  The  question 

is,  whether  the  words  in  thejparenthesis  are  to  be  taken  as  restrictive  of 
the  first  words  of  the  devise;  and  I  can  take  them  no  otherwise.  This  is 
the  case  of  lands  devised  by  general  words:  if,  instead  of  this,  the  testator 
had  said,  I  give  my  messuages  with  the  appurtenances,  called  the  King  of 
Bohemia's  Head,  that  would  have  been  a  different  case,  and  I  should  have 
thought  the  subsequent  words  a  mistake  only  in  the  description.  Bat, 
when  a  man  does  not  make  a  certain  definitive  description,  it  is  very  diffi* 
cult  for  Courts  of  justice  not  to  construe  the  subsequent  restrictive  words  as 
explanatory  of  the  former.  An  observation  has  been  made  on  its  [the  men- 
tion of  the  surrender]  being  in  a  parenthesis;  that  the  sentence,  for  this 
reason,  is  independent  and  complete  without  it,  and  therefore  this  may 
be  rejected  as  superfluous.  It  is  true,  with  regard  to  the  niceties  of 
grammar,  the  observation  may  be  right  in  some  instances:  but,  in  legal 
cases,  a  parenthesis  is  not  to  be  rejected.  Besides,  there  are  many  in- 
stances in  the  common  kind  of  writing,  where  commas  only  are  used 
instead  of  a  parenthesis;  therefore  this  may  be  laid  out  of  the  case.  Bat, 
what  makes  it  still  stronger,  there  is  a  plain  reason  here  for  a  parentbe> 
sis;  because,  in  the  former  part  of  the  devise,  the  testator  had  coupled 
the  words  copyhold  and  freehold  together,  and  therefore  he  was  under  a 
necessity  of  throwing  it  into  a  parenthesis,  with  the  repetition  of  the 
word  copyhold.     The  great  objection,  and  which  has  some  weight,  is^ 

(6)  8  T.  R.  579.  (d)  Sm  1  Tfli.  68. 

(c)  5TaanL321. 
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'  that  there  is  part  of  the  same  inn,  or  house,  which  has  been  surrendered: 

^  and  if  the  testator  had  described  it  by  name,  I  should  have  been  of  opi- 

'  nton  the  whole  would  have  passed,  although  part  only  had  been  surren- 
dered.   But  it  appears,  by  the  surrenders  'themselves  which  p    ^^        . 

A  were  made  at  different  times,  that  part  of  the  inn  was  not  ^               J 

[■  bought  till  some  time  after  the  first  surrender;  and  therefore  this  fact  clears 

'  up  and  explains  the  intention  of  the  testator.     So  that  the  Court  must 

-  make  so  many  stretches  here,  in  order  to  disinherit  the  customary  heir, 
2  that  it  is  much  better  to  let  the  words  have  their  plain  and  obvious  mean* 

-  kig,  although  the  defendants  are  younger  children,  and  claim  the  lands 
as  a  provision. ''^e)  It  is  observable,  so  closely  do  the  words  (which 
state  the  surrender  to  have  been  made)  used  in  the  will  in  Gascoigne  v. 
Barker  resemble  the  words  of  the  testator  in  Banks  v.  Denshire,  that  the 
two  cases  might  appear  distinguishable  only  in  their  opposite  results.  In 
Banks  v.  Denshire,  the  words  used  are,  <  having  surrendered  the  copy- 
hold part  thereof  to  the  use  of  my  will:'  in  Gascoigne  v.  Barker,  <  which 

t  copyhold  lands  I  have  surrendered  to  the  use  of  my  will;'  and,  in  both 
cases,  the  words  are  in  a  parenthesis.     But  Gascoigne  v.  Barker  seems 

f  to  have  been  determined  on  the  opinion,  that,  in  the  will  in  that  casOj 
there  was  not  a  mistake  in  the  description.  It  therefore,  in  substance, 
appears  not  to  oppose  Banks  v.  Denshire,  and  the  other  authorities,  from 

t        which  it  has  been  collected,  that  if  in  a  devise,  land  is  in  part  correctly, 

,  and  in  part  incorrectly  described,  the  exposition  of  the  will  is  made 
simply  on  the  correct  description,  and  the  misdescription  remains  inef- 
fective. 

On  a  devise  in  the  words,  I  devise  my  estate  of  A.,  a  local  name;  or, 
I  devise  my  estate  at  A. ;  it  appears  the  devise  is  interpreted  to  be  of 
land  strictly  at  the  place  *named,  and  will  not  pass  other  p  «.  .^  ^ 
lands  out  of  A.,  although  they  are  near  to  the  same  estate,  ^  J 

and  are  a  part  of  it  It  farther  appears,  that  collateral  evidence  is  inad- 
missible to  prove  that,  in  the  mind  of  the  testator,  the  lands  out  of  A. 
were  a  part  of  the  estate  of  the  name,  and  that  he  intended  to  include 
them  in  the  devise. 

Doe  V.  Oxenden  was  an  ejectment  by  the  heir  at  law  of  Sir  John  Chi- 
chester, hart,  who  died  seised  in  fee  as  well  of  the  premises  in  question, 
which  composed  his  materiAl  estate,  as  of  other  property  which  he  de- 
rived from  his  father.  The  premises  claimed  consisted  of  the  manors  of 
Ashton,  George  Teign,  and  Stowford;  the  tithes  impropriate  of  the  pa- 
rish of  Nether  Ex;  and  two  estates  called  Great  and  Little  Bowley,  in 
the  parish  of  Cadbury,  in  the  county  of  Devon.  The  manor  of  Ashton  is 
situate  in  the  parish  of  Ashton,  with  the  exception  of  one  insulated  estate, 
parcel  thereof,  which  lies  in  the  parish  of  Exminster,  adjoining  to  the  pa- 
rish of  Ashton.  The  manor  of  George  Teign  is  situate  in  Ashton  parish. 
Of  the  manor  of  Stowford,  one  part  lies  in  the  parish  of  Grediton,  and  the 
other  in  the  parish  of  Sandford;  tfaemanor  itself  being  distant  from  the  parish 
of  Ashton  about  1 2  or  1 3  milea.  The  parish  of  Nether  Ex  is  also  about  1 1 
or  12  miles,  and  the  parish  of  Cadbury  15  miles,  distant  from  the  parish  of 
Ashton.  With  the  premises  aforesaid,  are  comprised,  besides  the  manor 
of  Ashton,  the  Barton  of  ^Ashton  and  lands  lying  within  the  parish  of 

(fi)  9  Atk.  8. 
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Aahton.  Sir  John  Chichester  devised  in  the  terms  following: — ^  I  give 
my  estate  of  Ashion,  in  the  county  of  Devon,  to  George  Chichester 
Oxenden,  second  son  of  Sir  Henry  Oxenden,  bart.,  of  firoom,  in  the 
county  of  Kent''  On  the  trial  at  the  assizes,  a  variety  of  collateral  evi- 
dence was  offered  and  admitted  to  prove,  that  by  the  words  **  my  estate 
r  •146  1  ^^  Aahtoui"  the  testator  di.d  not  mean  *to  confine  the  de- 
I-  ^  vise  merely  to  the  lands  in  the  parish  of  Ashton,  but  intended 

to  dispose  of  the  whole  of  his  maternal  estate  before  specified.  The 
point  of  the  admissibility  of  the  evidence  came  afterwards  before  the 
Court  of  Common  Pleas,  where  Sir  James  Mansfield,  who  delivered  the 
judgment  of  the  Court,  after  recapitulating  the  case,  and  adverting  to  the 
evidence,  added;  **  If  this  evidence  ought  not  to  be  received,  the  conse- 
quence will  be,  that  so  much  of  the  property  only  will  pass,  as  is  not  af- 
fected by  the  evidence.  I  have  doubted  much  upon  it  On  the  whole, 
I  rather  think  we  should  go  further  in  receiving  this  evidence,  than  any 
case  has  yet  gone.  There  is  an  extreme  jealousy  in  receiving  evidence 
to  explain  written  instruments.  Many  cases  have  been  cited.  In  general, 
they  are  well  known.  The  last  and  strong^t  was  Doe  v.  Brown.(/) 
There  it  was  impossible  to  doubt  what  the  testator  meant.  In  this  case, 
my  own  judgment  only  is,  if  the  evidence  were  admitted,  that  the  testa- 
tor meant  to  devise  the  whole  of  his  maternal  estate  to  his  maternal  re- 
lations, and  not  only  the  land  locally  situated  at  Ashton.  But  to  decide 
in  favour  of  this  evidence  .would  be  going  further  than  any  Court  has  yet 
gone.  I  need  not  particularize  the  cases;  of  devises  where  there  were 
two  persons  of  the  same  name;  where  the  name,  by  which  property  was 
devised,  applied  equally  to  two  estates.  Such  was  the  case  in  Peere 
Williams,  of  a  devise  to  Grertrude  Yardley,  by  the  name  of  Catherine 
Earnly,  where  there  was  no  such  person  as  Catherine  Earnly;  the  case 
in  Ambler,  of  legacies  to  John  and  Benedict,  sons  of  John  Sweet;  he 
had  two  sons,  the  name  of  one  was  Benedict,  but  the  name  of  one  vras 
James;  the  evidence  was  received.  It  is  not  expressly  said  in  any  of 
these  cases,  that  it  was  necessary  to  receive  the  evidence,  in  order  to  give 
r  •147  1  ^effect  to  the  will,  which  would  not  operate  without  such 
*•  ^  evidence.     But  although  this  is  not  said,  yet  the  rule  seems 

to  hold.  It  will  be  found  that  the  will  would  have  had  no  operation 
unless  the  evidence  had  been  received.  Here,  without  the  evidence, 
the  will  has  an  effective  operation;  every  thing  will  pass  under  it  that  is 
in  the  manor  or  parish,  or  what  he  would  naturally  call  his  Ashton  es- 
tate. This  will  be  an  effective  operation;  and  this  being  so,  the  case 
herein  diflers  from  all  the  others;  because  in  them  the  evidence  was  ad- 
mitted to  explain  that,  which,  without  such  an  explanation,  could  have 
had  no  operation.  It  is  safer  not  to  go  beyond  this  line.  Therefore  only 
those  premises  pass  which  are  in  the  manor  or  parish  of  Ashton;  for  aU 
but  them  the  plaintiff  has  a  right  to  recover.''(^)  This  case  has  been 
followed  in  Doe  v.  Greening,  in  which  Thomas  Wylde,  being  aeiaed  in 
fee  in  remainder,  expectant  on  the  several  deaths  of  three  persons,  of  one 
undivided  moiety  of  a  mansion-house,  farm,  and  lands,  with  the  appur- 
tenants, situate  at  Coscomb;  and  also  of  one  undivided,  moiety  of  the  ma- 
nor of  Farmcott;  and  of  the  messuages,  farms,  and  lands,  with  the  ap- 
purtenants, situate  within  the  said  manor,  in  the  parish  of  Gaiting  Power, 

(/}  U  East,  441.  J  (jr)  3  Taunt.  147.    4  Dow.  P.  C.  S5. 
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in  the  county  of  Oloucester,  by  his  will  devised  to  bis  son,  R.  B.  Wylde 
Browne,  **  all  the  estate  and  interest  whatsoever  which  I  have  or  can 
claim,  either  in  possession  or  reversion,  of  or  in  any  lands,  tenements, 
and  hereditaments,  at  Coscomb,  in  the  county  of  Gloucester;  to  hold  to 
my  son,  his  heirs  and  assigns  for  ever/'  After  the  testator's  death,  and 
the  death  of  the  last  of  the  three  lives,  R.  B.  W.  Browne  entered  into 
-possession  of  a  moiety  of  the  mansion-house  and  lands  at  Coscomb,  and 
of  die  manor  of  Farmcott,  and  the  farms  and  land  within  that  manor; 
and  afterwards  *died  intestate,  leaving  a  son,  the  lessor  of  the  p  «.  .^  ^ 
plaintiff,  who  brought  this  ejectment  for  the  moiety  of  the  ^  J 

manorof  Farmcott,  &c.  And  in  order  to  shew  that  this  moiety,  &c, 
passed  under  the  devise,  the  plaintiff  offered  to  give  in  evidence,  that  the 
estate  at  Coscomb  formerly  belonged  to  one  Tracy,  who  devised  it  to  his 
grandson  in  tail,  with  a  direction  that  his  trustees  should  lay  out  the  rents 
and  profits,  during  the  minority  of  his  grandson,  in  the  purchase  of  land 
near  to  Coscomb,  and  settle  the  same;  in  pursuance  of  which,  the  trus- 
tees, in  1749,  purchased  the  manor  of  Farmcott;  and  the  two  estates  had 
ever  since  been  united  and  enjoyed  as  one  estate.  The  learned  Judge 
on  the  trial  rejected  the  evidence,  being  of  opinion,  that  as  it  appeared 
the  testator  had  lands  at  Coscomb,  which  was  suflBcieot  to  satisfy  the  de* 
vise,  evidence  was  not  admissible  to  shew,  that  he  intended  to  devise  other 
lands  not  at  Coscomb.  On  a  motion  for  a  new  trial  upon  the  rejection  of 
this  evidence,  a  difference  was  proposed,  on  the  part  of  the  plaintiff,  be- 
tween this  case  add  Doe  v.  Oxenden;  that  the  evidence  in  the  present 
case  related  to  property  near  to  Coscomb,  whereas  in  Doe  v.  Oitenden, 
the  evidence  related  to  estates,  most  of  which  were  at  a  considerable  dis- 
tance from  Ashton.  Lord  Ellenborough  inquired  of  the  counsel,  the 
present  learned  Chief  Justice  of  the  King's  Bench,  if  he  had  any  autho- 
rities, to  which  he  answered,  that  he  had  searched  in  vain;  whereupon 
his  Lordship  observed,  **  that  the  word  <  of  was  certainly  a  word  of 
more  general  description  than  <  at;'  and,  without  some  authority,  the 
Court  could  not  permit  it  to  be  agitated  that  a  word,  properly  denoting 
local  description,  and  not  general  description,  could  have  a  different  sense 
given  to  it  by  the  admission  of  evidence/'  Dampier,  J.,  added,  that 
'<  nothing  could  be  plainer  than  what  the  testator,  in  Doe  v.  Oxenden, 
meant  by  his  estate  of  Ashton,  if  the  evidence  *had  been  ^  4^.  .^  . 
admissible,  for  he  called  all  his  maternal  property  his  Ashton  >-  -■ 

estate.  "(^{ 

Doe  V.  Lyford,(A)  is  a  farther  case  to  the  same  purpose,  (t) 
There  is  a  distinction  between  a  devise  in  the  words,  <  I  devise  my 
estate  of  or  at  A.,'  and  a  devise  in  the  words,  <  I  devise  my  A.  estate.' 
If  a  person  devises  an  estate  by  a  name,  which  is  not,  besides,  the  name 
of  the  place  where  the  estate  lies,  collateral  evidence  is  admissible  to 
prove  of  what  lands  the  estate  consists,  (y)  So,  on  a  devise  of  the  A. 
estate,  although  A.  may  be  a  local  name,  as  the  name  of  a  parish,  it  may 
also  be  accepted  to  mean  the  name  of  the  estate,  and  collateral  evidence 
is  admissible  to  prove,  that  lands,  which  are  not  in  the  parish  of  A.,  are 
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A  part  of  the  estate  A.,  and,  if  proyed  to  be  a  part  of  it,  they  will  peas 
under  the  deyiae  of  the  A.  estate.  In  Doe  v.  the  Earl  of  Jersey,  a  tes- 
tatrix devised  in  the  words,  "  I  devise  all  that  my  Briton  Ferry  estate, 
with  all  the  manors,  advowsons,  messuages,  buildings,  lands,  tenements, 
and  hereditaments  thereto  belonging,  or  of  which  the  same  cooaists, 
with  the  appurtenances.'^  Briton  Ferry  is  a  parish  in  the  county  of 
Glamorgan,  and  part  of  the  estate  lay  in  the  parish;  and  yet  it  was  held, 
that  not  only  lands  which  were  not  in  the  parish,  but  lands  which  were 
a  part  of  the  estate,  although  in  another  county,  passed  under  the  de- 
yise.(;^)  But,  it  should  seem,  had  the  devise,  in  that  case,  been  in  the 
words,  I  devise  my  Briton  Ferry  estate,  in  the  county  of  Glamorgan; 
on  the  principle  of  Doe  v.  Oxenden,  the  part  of  the  estate  out  of  the 
county  would  not  have  passed  by  the  devise,  which  would  then  have 
been  confined  to  the  county  in  which  the  testatrix  described  the  estate  to 
be.(/) 


[    •ISO   ]  *SECTION  XL 

or  DEVISES  BT  TENANTS  FOR  TEARS. 

A  TEEM  of  years  is  personal  property.  Personal  property  acquired 
after  the  publication  of  a  will,  may,  and,  primd  facte,  will  pass  under  a 
general  bequest  of  personalty  in  it  Primd  facie  it  is  presumed  to  be 
intended  to  pass.  If,  then,  a  person  makes  a  general  bequest  of  peiWMH 
alty,  but,  at  the  time  he  makes  his  will,  is  not  possessed  of  land  for  a 
term  of  years,  but  afterwards  takes  a  lease  for  years,  and  dies  possessed 
of  it,  the  land  held  under  the  lease>  although  taken  after  the  publication 
of  the  will,  will  pass  under  the  general  bequest  in  it  It  appears,  also, 
if  a  tenant  for  years  bequeaths  personal  property  generally,  and,  after  the 
will  is  made,  the  lease  expires  and  he  renews  it;  Uie  land  held  under  the 
new  lease  for  years  will  pass  under  the  general  bequest  of  the  personalty 
in  the  will  published  before  the  new  lease  was  taken. 

In  Wind  v.  Jekyl,  it  is  said  by  the  Lord  Chancellor  Macclesfield:  ^A 
devise  of  a  lease  for  years  diiSers  from  a  devise  of  a  freehold  or  fee- 
simple.  For  instance,  one  cannot  devise  fee*simple  land,  which  he  has 
not  at  the  time  of  making  the  will;  but  leases  [for  years]  or  personal 
estate,  although  they  were  not  the  testator's  at  the  time  when  he  made 
his  wiU,  yet,  if  they  be  his  at  the  time  of  his  death,  they  shall  pass  by 
the  will.  Therefore,  if  one  devises  all  his  real  and  personal  estate,  and 
afterwards  acquires  more  of  each  kind,  the  real  estate  acquired  after- 
wards shall  not  pass;  secits  as  to  the  personal  e8tate.''(m)  In  Stirling  v. 
Lydiard,  there  was  a  devise  in  the  following  words:  <<Astoall  and 
r  *151  1  ^'"S^^^'^  ™7  leasehold  estate,  goods,  ^chattels,  and  personal 
I*  ^  estate  whatsoever,  1  give  to  my  daughter  Johanna;  and,  if 

she  dies  without  issue  living,  Uien,"  &c.    In  the  residuary  clause,  [whidi 
bequeathed  the  residue  to  testator's  daughter]  he  repeated  the  words 

(h)  1  Bam.  &  A.  6S0.  8tlk.  237,  S88 ;  and  Aden  ▼.  Ttmiilar, 
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<<  all  and  BiDgolar/'  &e.  After  makins  the  will,  the  testator  renewed  a 
feaae  with  the  Dean  and  Chapter  of  Windaor.  Johanna  died  without 
ifsae,  and  her  husband,  as  administratoi^  and  representative  of  his  wife^ 
hrought  his  bill  to  have  the  renewed  lease;  insisting  that  the  renewal  by 
the  testator,  after  making  the  will,  was  a  revocation,  and  that,  conse* 
qnently,  he,  in  the  right  of  his  wife,  was  entitled  to  it.  Lord  Hard* 
wicke:  <<  There  is  no  doubt  but  the  leasehold  estate  passed  by  the  will. 
The  plaintiff  goes  upon  a  mistake,  that  thit  is  a  specific  legacy.  It  is 
nothing  like  it,  for  it  is  only  an  enumeration  of  the  several  particulars  of 
hifl  personal  estate,  but  yet  is  a  general  devise  of  the  whole.  Suppose 
the  testator  had  purchased  a  new  lease,  would  not  that  have  passed? 
Why,  then,  should  not  a  new  term  in  a  lease  equally  pass?  If  I  was  to 
construe  this  a  revocation,  I  do  not  know  but,  if  a  man  was  to  give  all 
hia  Bank,  East  India,  and  South  Sea  stock,  and  should  afterwards  turn 
it  into  money,  it  might  as  well  be  instated  this  was  a  revocation.''(n) 

It  is  in  the  power  of  a  person  prospectively  to  devise  a  lease  for  years, 
which  he  may  be  possessed  of  at  the  time  of  his  death  ;(o)  but  if  a  tenant 
for  years  devises  in  the  words,  I  devise  my  lease  to  A. ;  and  the  lease  ia 
determined  before  his  death,  the  devise  ceases  with  the  lease;  and  if  the 
testator  takes  a  new  lease  for  years,  such  renewed  lease  will  not  pasa 
under  the  will,  unless  it  is  republished,(  p)  *or  there  are  other  r  « i  i^o  n 
words  in  the  will  which  prove  the  devise  in  it  to  be  pros-  *-  J 

peetive.  These  points  appear  from  the  case  of  Sir  Thomas  Abney 
y.  Miller,  in  which  a  testator  devised  in  the  words,  ^<  I  devise  all  my 
edlege  leases  which  I  now  bold  of  Magdalen  College,  to  my  mother, 
Mrs.  Elizabeth  Burton^r^)  [In  trust  for  sale,  and  to  divide  the  money.] 
Several  years  after  making  the  will,  the  testator  surrendered  the  college 
leases  devised  by  it,  and  accepted  two  new  leases  of  the  same  premises, 
and  paid  large  sums  of  money  by  way  of  fine.  By  Lonh  Hardwicke: 
**  I  will  consider  the  question,  in  the  first  place,  as  if  it  had  been  an  ex* 
press  legacy,  or  gift  of  the  term,  to  the  three  cestuis  que  trtist  For, 
suppose  he  bad  said,  <  I  give  and  bequeath  both  the  leases  to  my  mother, 
&C.,  equally,  share  and  share  alike,'  and  afterwards  the  testator  renewed 
the  leases;  what  would  have  been  the  effect  in  point  of  law?  There  is  no 
doubt  but,  in  this  case,  it  would  have  been  an  ademption  or  revocation; 
and  even  if  the  executrix  had  assented,  the  legatees  could  never  have  re* 
covered  the  term  upon  the  renewal  by  an  ejectment;  for  the  thing  itself 
is  annihilated  and  gone.  It  is  not  in  this  case  a  devise  of  the  land,  but 
a  devise  of  the  lease,  which  I  hold,  &c.,  of  Magdalen  College,  &c.  Just 
as  if  he  had  said,  I  devise  the  term,  and  that  term  is  surrendered  and 
gone.  Where  a  testator  expresses  himself  in  the  present  tense,  it  must 
relate  to  what  is  in  being  at  the  time  of  making  the  will,  and  can  mean 
only  the  first  lease,  and  the  term  to  come  in  it  The  defendant's  counsel 
have  compared  it  to  a  gift  of  a  ship,  or  a  house  which  is  rebuilt,  after  the 
making  of  the  will;  but  they  are  different,  for  this  reason,  because  a  ship 
or  house  is  the  same  corpus;  and,  in  the  present  case,  it  is  an  absolute 
new  term,  and  the  old  one  is  gone.  But  then  some  'stress  ^  «^^^  ^ 
has  been  laid  on  its  being  the  common  course  and  method  >-  -1 

(ft)  3  Atk.  199.    See  alto  2  Atk.  699.  ( p)  Goppin  ▼.  Fernyhougb,  S  Bro,  C.  C. 
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of  renewal  in  btihopt'  and  college  leaaes.  This  Court  does  regird  the 
eostom  of  i^newal  in  some  cases,  because  if  such  an  estate  is  giTen  upon 
trusty  and  the  estate  so  given  is  renewed  after  the  death  of  the  donor, 
yet  the  Court  considers  it  as  governed  by  the  old  trusts,  with  reqiect  to 
persons  claiming  under  the  testator;  and  the  executor  renewing  would 
have  been  bound  by  the  trust:  but  this  will  not  extend  so  far  as  to  bind 
the  testator  himseifi  in  his  life-timci  under  any  trust  that  he  may  haTe 
created.  The  same  as  to  freeholds;  for  if  there  is  an  estate  for  three 
lives  in  the  testator,  and  he  has  devised  it|  yet  if  he  surrenders  these 
three  lives,  [this  estate,]  and  takes  a  new  lease,  this  is  admitted  on  all 
bands  to  be  a  revocation.  Therefore,  1  am  of  opinion,  if  it  had  been  an 
express  bequest,  it  would  have  been  a  revocation  in  law.  At  the  same 
time  I  agree,  if  a  man  had  devised  a  lease,  together  with  a  right  of  re- 
newal, and  had  done  nothing  in  it  himself,  that  then  the  expiratioQ  of  the 
old  term  would  not  have  barred  the  legatee,  because  the  devise  carri^ 
the  right  of  renewal,  as  well  as  the  lease  itself.  As  I  am  dear  of  opinion 
this  would  have  been  an  ademption  in  law,  so  must  it  be  here."(r) 

In  Carte  v.  Carte,  the  beneficial  interest  in  a  lease  for  years  was  devised, 
and  Lord  Hardwicke  held  there  were  sufKcient  additional  words  in  the 
will  to  extend  the  devise  to  the  interest  in  a  renewed  lease.  The  cir- 
cumstances of  this  case  are  particular.  Samuel  Carte,  the  plaintiff's 
father,  was  a  prebendary  of  Tachbrooke,  to  which  there  is  an  estate  be- 
longing that  fell  to  him  in  1714.  From  that  time  he  demised  it  to  one 
of  his  children  for  21  years;  and  the  child,  that  was  named  lessee,  exe- 
r  •154  1  ^"^^  ^  declaration  *of  trust,  declaring  that  his  name  was 
■-  J  made  use  of  in  such  lease,  in  trust  for  the  father  for  so  many 

years  as  he  should  live  of  the  term,  and  then  for  such  person  or  persons 
as  he  should  by  deed  or  will  appoint;  and,  in  default  thereof^  to  and 
among  all  his  children  equally.  Such  lessee  generally  surrendered  the 
lease  yearly,  and  Samuel  Carte  granted  a  new  one.  In  August,  1735, 
he  leased  the  prebendal  estate  to  his  daughter,  Sarah,  the  defendant,  who 
executed  a  declaration  of  trust.  On  the  19th  January,  1735-6,  Samuel 
Carte  made  his  will;  and,  after  giving  some  legacies,  bequeathed  to  his 
eldest  son,  Thomas,  the  plaintiff,  all  the  rest  of  his  goods,  chattels,  and 
estate,  whether  real  or  personal,  in  possession  and  reversion,  and  made 
him  executor*  Then,  by  a  supplemental  clause,  he  added:  « Item,  it  is 
my  mind  and  will,  that  my  eldest  son,  Thomas,  shall  have  the  disposal 
of  the  lease  of  my  prebend  of  Tachbrooke,  made  to  my  daughter,  Sarah, 
and  that  he  shall  receive  to  himself  all  the  profits  and  advantages  arising 
and  accruing  from  \L"  The  lease  in  the  year  1735,  devised  by  the  will, 
was  surrendered  in  1736,  and  several  new  leases  were  made,  and  the 
subsisting  lease,  the  lease  in  question,  was  dated  the  24th  September, 
1739,  and  made  to  the  defendant,  Sarah,  who,  on  the  same  day,  executed 
a  declaration  of  trust;  in  trust  for  the  father,  for  so  many  years  as  he 
should  live  of  the  term;  then  for  such  person  or  persons  as  he  should  by 
deed  or  will  appoint;  and,  in  default  thereof,  to  and  for  the  benefit  of  the 
defendant,  Sarah,  and  every  other  child  of  Samuel  Carte,  share  and  ^are 
alike.  The  16th  April,  1740,  Samuel  Carte,  the  testator,  died.  The 
bill  was  brought  by  Thomas,  the  eldest  son,  claiming  the  whole  benefit 
of  the  lease  in  1739,  and  praying  that  the  defendant,  Sarah,  might  assign 

(O  a  Atk.  699.    8«e  8  Atk.  176. 
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it  to  him.  The  defendants,  Samuel  and  Sarah,  said,  that  the  plaintiff  wa$ 
entitled  'only  to  a  third,  for  that  the  lease  in  1739  was  a  re-  p  ^.  ^^  ^ 
vocation  of  tiie  will,  and  did  not  pass  by  it  Lord  Hard-  ^  ^^^  J 
wicke:  <<The  general  question  is,  whether  the  benefit  of  the  renewed 
lease  in  1739  ps^»ed  to  the  plaindjGT  by  the  will  of  his  father  in  1735, 
either  by  the  original  will,  or  subsequent  additions  to  the  wilL  I  am 
clear  of  opinioh  the  will  was  sufficient  to  pass  it  under  the  circumstances 
of  this  case:  the  question  here  arises  altogether  on  the  penning  of  the 
Tirill,  and  not  from  the  inability,  in  point  of  law,  to  give  it  [the  lease.] 
There  is  no  question  but  a  man,  by  will,  may  bequeath  a  term  of  years 
whicli  he  has  not  in  him  at  that  time,  but  comes  to  him  afterwards:  there* 
fore  all  these  cases  of  revocations  of  bequests  of  terms  for  years  arise 
from  the  short  penning  of  the  will;  and  if,  in  the  case  of  Abney  ▼.  Mil- 
ler, the  testator  had  said,  I  give  all  the  interest  I  have  in  the  lease,  there 
IB  no  doubt  but  it  would  have  passed.  So  that  there  is  no  question  con- 
eerning  the  inability  to  devise,  but  the  want  of  a  proper  form  of  words. 
If  that  is  so,  and  a  form  of  words  may  be  used,  which  would  pass  a  sub- 
sequent renewed  interest  after  making  the  will|  then  the  question  is, 
whether  the  words  here  are  sufficient  to  pass  this  interest;  and  clearly 
they  are.  I  take  the  construction  of  the  supplemental  clause  in  as  ex- 
tensive a  manner  as  if  he  had  particularly  recited  and  repeated  the  lease 
and  declaration  of  trust,  and  given  it  to  his  son,  and  the  efi*ect  would 
have  been  to  have  given  him  the  whole  trust  What  was  that?  Most 
certainly  not  the  trust  of  the  then  existing  term  only,  but  also  all  the 
renewals,  and  extends  to  all  future  leases  as  well  as  those  in  being.  The 
devise  in  this  will  extends  to  the  whole  trust,  and  the  word  <^  advantages'' 
is  undoubtedly  sufficient  to  take  in  all  the  advantages  and  benefits  belong- 
ing to  the  trust  It  comprised  not  only  the  profits,  but  the  renewals^ 
which  are  consequential.  The  words  of  the  will  are  very  ^  *iaq  n 
^sufficient  to  pass  not  only  the  trust  and  beneficial  interest  ^  ^ 

then  subsisting,  but  also  the  renewed  lease.  "(^) 

'<  It  is  clear,''  observed  the  Vice  Chancellor,  in  Colegrave  v.  Manby, 
<<  that  if  a  testator  simply  bequeaths  a  lease,  of  which  he  is  possessed  at 
the  making  of  his  will,  and  afterwards  renews  that  lease,  the  legatee  is 
not  entitled  to  the  benefit  of  the  new  lease;  for  the  new  lease  is  not 
given  to  him,  but  the  old  lease  only,  which  is  adeemed  and  gone.  It  is 
equally  clear  that  a. testator  may,  if  he  pleases,  in  the  case  of  a  chattel 
lease,  give  not  only  the  actual  lease  of  which  he  is  possessed  at  the  mak- 
ing of  his  will,  but  such  renewed  or  other  lease  of  ihe  same  premises,  as 
he  happens  to  be  entitled  to  at  the  time  of  his  death.  In  every  case, 
therefore,  where  the  lease  has  been  renewed  by  the  testator,  after  the 
making  of  his  will,  the  true  inquiry  is,  whether  it  appears  upon  the  will 
to  have  been  the  testator's  intention  that  the  legatee  should  take,  not 
merely  the  actual  lease,  if  it  subsisted  at  his  death,  but  any  renewed  or 
other  lease  of  the  same  premises  whic|i  he  might  then  happen  to  be  pos- 
sessed of.'*(/) 

As  it  is  in  the  power  of  a  person  prospectively  to  devise  a  lease  for 
years;  so,  likewise,  a  person  may,  if  he  pleases,  prospectively  devise 
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land  which  be  may  he  powoMed  of  for  years  at  the  time  of  bis  death.(u) 
But  if  a  tenant  for  years  devises  land,  by  any  name,  as  land,  messaage, 
tenement,  or  the  like,  and  the  lease  expires  before  his  deaths  the  deviae 
ceases  at  the  end  of  the  lease;  and  if  the  testator  takes  a  new  lease  for 
years  of  the  same  land,  the  land  will  not  pass  under  the  will,  unless,  after 
r  *157  1  ^^  '^^  ^^  'renewed,  the  will  is  republised,(t7)^  or^  there  are 
^  ^  farther  words  in  the  will  which  shew  the  devise  in  it  to  be 

pro8pective.(tt?) 

In  Rudstone  v.  Anderson,  a  person  devised:  <^1  devise  all  my  lands, 
tenements,  and  hereditaments  at  Westow,  in  Yorkshire;  and  all  my  tithes 
and  ^clesiastical  dues,  payable  out  of  Westow  aforesaid,  or  any  other 
towns  or  places  near  the  same."  At  the  time  of  making  the  will  the  tes* 
tatrix  was  seised  in  fee  of  an  estate  at  Westow,  and  possessed  of  a  lease 
of  tithes  under  the  Archbishop  of  York.  But,  after  the  making  of  the 
will,  she  surrendered  that  lease,  and  took  a  new  one,  of  which  she  was 
possessed  at  the  time  of  her  death.  ^  I  own,"  said  the  Master  of  the 
Rolls  (Sir  John  Strange,)  <<1  cannot  see  any  real  distinction  between  the 
words  in  this  will,  <all  my  tithes  at  Westow,'  and  if  it  had  been,  all  my 
lease  or  interest  in  that  lease  at  Westow;  because  that^must  refer  to  the 
interest  she  had  at  the  time  of  making  [the  will.]  That  interest  does 
not  remain  at  the  death;  for,  by  the  surrender,  she  so  far  altered  her  in- 
terest, that  what  were  her  tithes,  under  the  lease  at  making  the  will,  cannot 
be  considered  as  being  the  same  at  the  time  of  her  death;  but  she  ac- 
quired a  new  estate  in  them  to  commence  at,  and  run  out  to,  a  diflerent 
period  of  time.  The  question  then  is,  whether  this  is  in  such  a  light  as 
will  sufficiently  pass  these  tithes,  her  property  in  which  was  so  greatly 
altered  by  the  surrender  and  acceptance  of  a  new  lease.  Sir  Thomas 
Abney  v.  Miller ,(a;)  is  in  point;  for  it  was  held,  that  the  lease  being  thus 
altered,  the  interest  under  the  new  lease  would  not  pass.  There  is  no 
r  *158  1  ^'^^^°^^  between  that  case  and  *^this.  There  it  was  men- 
'•  J  tioned  his  "estate:''  here  it  is  **my  tithes,"  that  is,  my  es- 

tate in  the  tithes:  so  that,  although  it  may  be  a  little  harsh,  in  a  case  of 
this  nature,  to  separate  these  interests,  yet  I  cannot  see  how  the  Court  can 
say,  these  tithes,  under  the  description  in  this  will,  have  not  received 
such  an  alteration  in  their  nature  as  to  require  republication  of  the  wilL 
It  must  then  be  considered,  that  the  testatrix  acquired  a  new  interest  sub- 
sequent to  the  will;  and  consequently  they  [the  tithes]  will  not  pass  by 
the  words  used,  but  go  into  her  personal  estate."(y)  In  Hone  v.  Med- 
craft,  a  testator  devised:  <<I  also  give  and  bequeath  to  Temperance  Bed- 
ford the  perpetual  advowson  and  disposal  of  the  living  or  rectory  of  Wa- 
verdon  for  ever;  together  with  the  tithes  of  all  sorts  thereof."  The 
rectory  of  Waverdon  was  held  by  the  testator,  at  the  time  of  the  devise, 
by  lease  from  New  College,  Oxford,  for  the  term  of  10  years;  and  after 
the  will  made,  he  surrendered  up  that  lease,  and  took  a  new  lease  from 
the  college  for  10  years  more;  and  was  possessed  of  the  rectory  by  vir- 
tue of  that  lease  at  the  time  of  his  death.  By  Lord  Thurlow: — ^<  I  have 
looked  over  Abney  v.  Miller,  and  all  the  other  cases  on  the  subject,  and 
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1  find  I  must  contradtct  them  all,  if  I  do  not  construe  this  derise  of  the 
leasehold  estate,  which  was  afterwards  surrendered,  to  be  a  lapsed  de> 
vise:  it  must  be  part  of  the  personal  estate. "(z) 

In  James  V.  Dean,  a  lessee  for  years  devised: — ^*  I  also  give  and  be- 
queath to  my  wife,  during  her  life,  all  my  messuages,  lands,  and  tene* 
ments,  with  the  appurtenances  in  Vine-street,  in  the  parish  of  Lambeth, 
which  I  hold  by  lease  under  Sir  William  East,  for  all  the  residue  of  my 
term  and  interest  therein;  and  after  her  decease,  I  give  and  bequeath  the 
same  to  my  godson,  Thomas  James,  his  executors  *and  ad-  r  «|  cq  -■ 
minlstrators,  for  all  the  residue  of  the  term  or  interest  I  shall  ^  ^^^  i 
have  to  come  therein  at  my  decease/'  Lord  Eldon  held,  that,  by  the 
context,  the  same  lands  held  under  a  renewed  lease  passed  by  the  devise. 
<^  I  agree,"  said  his  Lordship,  <Uhat  in  Coppin  v.  Ferny  hough,,  and 
Hone  V.  Medcraft,  this  general  principle  is  established;  that  where  there 
18  a  general  bequest,  in  the  terms,  <  all  my  leasehold  estates,'  and  the  tes- 
tator afterwards  surrenders,  and  takes  a  new  lease,  that  is  a  revocation. 
But  it  depends  upon  the  context  of  the  whole  will,  whether  that  general 
doctrine  is  to  be  applied.  A  leasehold  interest  for  years  may  be  disposed 
of  by  a  will,  made  before  the  testator  acquired  that  interest.  But  the 
general  doctrine  is,  that  you  must  shew  that  intention.''  His  Lordship 
then  observed  on  other  bequests  in  the  will;  and  proceeded,  <<  In  the  dis- 
position over  after  the  decease  of  his  wife,  is  not  the  effect  a  declaration 
that  he  gives  all?  <  The  same,'  means  <  messuages,  lands,  and  tenements;' 
not  this  interest;  but  all  he  shall  have  to  come  therein  at  his  decease. 
These  words  are  too  plain  to  be  narr6wed  in  construction,  so  as  to  say, 
he  meant  nothing  more  than  what  he  had  at  the  date  of  the  will,  and  that, 
if  he  had  any  interest  to  come  at  his  decease,  he  meant  to  give  no  part 
of  that,  if  it  was  a  new  term  or  intere8t"(a} 


SECTION  XIL 

OF  DEVISES  BT  PERSONS  WHO  HAVE  BOTH  LAUDS  TS  VEE  AND  FOR  TEARS. 

If  land  is  devised  by  any  name  given  to  land,  as  land,  messuage,  tene- 
ment, or  the  like,  by  a  person  who  is  seised  in  fee  of  land,  and  is  possessed 
also  of  land  for  years;  the  *devise  is  interpreted  to  be  of  the  ^  «i  gQ  -i 
freehold  land  alone,  and  will  not  pass  the  leaseholds,  unless  ■-  ^ 

there  is  farther  evidence  in  the  will,  or  collateral  evidence,  which  ex- 
plains the  intention  to  be  to  extend  the  devise  to  them. 

Rose  V.  fiartlett  was  an  ejectment  for  40  acres  of  land,  and  two  acres 
of  meadow,  in  Bumham.  A  special  verdict  was  found,  that  Philip  Scu- 
damore  was  seised  in  fee  of  the  land  in  the  declaration,  and  demised  it, 
by  the  name  of  four  closes  of  pasture  in  Burnham,  for  100  years,  to 
Richard  Batyne;  and  that  Richard  Batyne,  being  possessed  of  the  land, 
and  being  seised  in  fee  of  other  lands  and  tenements  in  Burnham,  devised 
io  these  words:^-*'!  will  that  my  wife  Elizabeth  shall  have  Burnhams,. 
and  the  lands  thereunto  belonging,  being  three  half-acres  in  Lentfield. 
And  my  will  is,  if  she  do  marry,  my  son  Nicholas  shall  have  BurnhamSy 

(x)  1  Brck  C.  C.  361.  (a)  11  Ym.  883 1  16  Vm.  236. 
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and  three  h&lf-acrei  lying  in  Lentfield.  I  will  and  bequeath  to  my  aid 
wife  Elizabeth  all  the  rest  of  my  lands  lying  in  the  parishes  of  Bumham 
and  Hitchmany  during  the  time  of  her  life,  and  afterwards  to  my  son, 
Bartholomew.''  On  this  will,  **M  the  Justices,  a Ajen/e  Richardson, 
resolved,  that  if  a  man  hath  lands  in  fee,  and  lands  for  years,  and  devi- 
seth  all  his  lands  and  tenements,  the  fee-simple  lands  pass  only,  and  not 
the  lease  for  yearsj  and  if  a  man  hath  a  lease  for  years,  and  no  fee-simple, 
and  deyiseth  all  his  lands  and  tenements,  the  lease  for  years  passetb,  for 
otherwise  the  will  should  be  merely  void. ''(A) 

Rose  V.  Bartlett  has  been  followed  in  the  cases  cited  in  the  margin.(e) 
r  *ifil  1  I"  ^'  of  them,  leaseholds  for  years  were  *held  not  to  pasi 
L  -'  under  the  devise  which  passed  the  freehold  land.     The  de* 

vise,  and  circumstances  in  each  of  these  cases,  it  may  be  of  practical  utili- 
ty here  to  transcribe. — 

In  Davis  v.  Gibbs,  Lady  Boreham,  being  seised  in  fee  of  lands  ia 
Kent,  and  possessed  of  a  mortgage  for  years  of  the  manor  of  CrantHoke 
in  Essex,  and  of  an  extended  mterest  upon  a  statute  in  the  manor  of 
Bow-Brickhill  in  Bucks.,  devised  all  hermanors^  messuages,  lands,  tene- 
ments, hereditaments,  and  real  estate  whatsoever,  in  Kent,  Essex,  Bucks., 
Bedfordshire,  or  elsewhere  within  the  kingdom  of  England,  of  whidi 
she  was  any  way  seised  or  entitled  to,  unto  her  nephew  Henry  Davis^ 
and  to  her  niece  Elizabeth  Gibbs,  for  their  lives,  equally  share  and  share 
alike;  and,  after  their  decease,  then  the  testatrix  devised  her  said  real  es- 
tate to  the  right  heirs  of  her  said  nephew  Henry  Davis,  and  of  her  said 
niece  Elizabeth  Gibbs,  equally,  in  equal  parts;  to  hold  to  them  and  their 
heirs  as  tenants  in  common.  By  a  farther  clause,  the  testatrix,  after  se- 
veral legacies,  gave  all  the  rest,  residue  and  remainder  of  her  personal 
estate,  plate,  gold,  &c.,  and  all  her  mortgages,  bonds,  specialties,  and 
credits,  whatsoever  they  should  consist  of,  after  her  debts  and  legacies 
paid,  unto  her  said  nephew  Henry  Davis,  and  her  said  niece  Elizabeth 
Gibbs,  equally  to  be  divided  between  them;  and  made  her  nephew  and 
niece  executors. (£/)  In  Knotsford  v.  Gardiner,  John  Colchester,  seised 
in  fee  of  several  freehold  lands,  and  possessed  of  several  leasehold  lands 
in  the  same  parish,  devised:  <<I  give,  devise  and  bequeath  unto  Martha, 
my  wife,  for  life,  all  my  estates  in  London,  &c. ;  and,  after  her  decease, 
I  give,  devise  and  bequeath  the  aforementioned  estates  to  my  dau^ter 
Ann  Colchester,  and  her  heirs  for  ever.  Item,  I  give  and  bequeath  unto 
my  wife  all  my  goods  and  chattels,  and  all  other  things  not  before  be- 
queathed; and  I  make  my  wife  sole  executrix. ''(e)  Pistol  v.  Riccardson 
r  *162  1  ^^  '^  ejectment  *for  two  leasehold  farms  in  Cumberland. 
L  ^  The  case  reserved  stated,  that  one  Christian  Riccardson,  be* 

ing  seised  in  fee  of  several  lands,  and  also  possessed  of  the  two  fiums 
in  question  for  the  remainder  of  two  terms  of  1000  years,  devised  «all 
and  every  of  his  several  lands,  messuages,  tenements,  and  hereditaments, 
whatsoever  and  wheresoever,  whereof  he  was  seised  and  interested  in  or 
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entitled  to/*  to  his  nbn  for  life,  remainder  to  the  heirs  of  his  body.  He 
theD  devised  his  personal  estate  to  his  wife  and  daughter,  and  made  the 
wife  sole  executrix.(/)  In  Chapman  v.  Hart,  the  testator  devised  <^  all  his 
lands  and  tenements  in  or  near  Fowey,"  to  the  plaintijGT.  In  this  case, 
the  will  was  attested  by  two  witnesses  only.(f )  In  Whitaker  y.  Ambler, 
Richard  Whitaker,  being  seised  in  fee  of  freehold  estates  in  the  counties 
of  Lancaster  and  Chester,  and  also  possessed  of  leaseholds  for  years  in 
Manchester,  by  his  will,  after  giving  some  small  legacies,  gave  and  be- 
queathed all  the  rest,  residue,  and  remainder  of  his  personal  estate,  of 
what  nature  or  kind  soever  the  same  might  be,  or  wheresoever  found, 
unto  his  wife,  Mary  Whitaker  to  her  sole  and  separate  use  for  ever.  He 
also  gave  and  bequeathed  all  his  real  estates,  wheresoever  situate,  lying, 
and  being,  unto  his  said  wife,  Mary  Whitaker,  for  and  during  the  term 
of  her  natural  life;  and  from  and  after  her  decease,  he  gave  and  be- 
queathed the  same  to  trustees,  their  executors  and  administrators,  on  cer- 
tain trusts;  and,  subject  to  such  trusts,  he  gave,  devised,  and  bequeathed 
all  his  said  real  estate  to  his  nephews,  Robert  and  Benjamin  Whitaker, 
and  their  heirs  for  ever.  (A)  In  Thompson  v.  Lawley,  Beilby  Thomp- 
son being  seised  in  fee  of  the  manor  of  Wheldrake,  in  the  county  of 
York,  and  other  real  estates,  and  also  possessed  of  a  considerable  per- 
sonal estate,  including,  among  other  things,  two  leasehold  houses,  one 
situate  at  Putney  *in  Surrey,  and  the  other  in  Mortimer  p  •i^a  i 
street,  Cavendish-square,  held  on  beneficial  leases;  by  his  ^  ^ 

will,  after  directing  that  his  funeral  expenses,  debts,  and  legacies,  should 
be  paid  out  of  his  personal  estate,  but,  if  his  personal  estate  should  not 
be  8u£Scient  to  pay  the  same,  his  real  estate  should  be  charged  with  the 
deficiency;  gave  and  devised  his  manor  of  Wheldrake,  and  all  other  his 
manors,  messuages,  lands,  tenements,  and  hereditaments,  to  trustees  and 
their  heirs,  to  the  use  and  for  the  trusts  after-mentioned;  that  is  to  say, 
as  to  his  said  manor  of  Wheldrake,  and  all  his  other  tenements  and  he- 
reditaments in  the  parish  of  Wheldrake,  in  trust  for  the  payment  of  cer- 
tain annuitiesL  He  then  devised  as  follows:  as  for  and  concerning  the 
said  manors,  messuages,  and  other  hereditaments,  so  charged  with  the 
said  annuities;  and  as  for  and  concerning  all  other  his  manors,  messuages, 
lands,  tenements,  and  hereditaments,  in  the  said  county  of  York,  or  else- 
where in  the  kingdom  of  Great  Britain,  to  the  use,  &c.  [uses  in  strict 
settlement]  After  several  farther  devises  and  bequests,  the  will  pro- 
ceeds: <<  Lastly,  I  give  and  bequeath  all  my  monies,  securities  for  monies, 
goods,  chattels,  and  efiects,  and  all  other  my  personal  estate,  not  herein- 
before by  me  disposed  of,  to  my  brother,  Richard  Thompson,  and  to  my 
sister  Lady  Lawley,  in  equal  shares  and  proportions. ''  The  testator  ap- 
pointed his  said  brother  and  sister  executors  of  his  will.(i) 

In  the  judgment,  in  the  last  case,  it  is  said  by  Mr.  Justice  Rooke: 
<<  My  opmion  is  founded  on  the  case  of  Rose  v.  Bartlett;  which  I  con- 
sider as  a  rule  of  property  not  to  be  shaken.  The  cases  cited(J)  in  op- 
position to  the  rule  have  all  admitted  it,  but  have  proceeded  on  special 
circumstances.  With  respect  to  the  rule  itself,  Lord  Hard-  ^  *i(tA  i 
ficke  expressly  said,  it  was  not  to  be  departed  from;  and  ^  -i 
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Lord  Mansfield  held  the  same  doctrine.  I  cannot  agree  that  the  nde 
has  been  so  far  shaken,  that  the  anus  is  to  be  thrown  on  the  peraoiial  re- 
presentative of  shewing  that  the  leaseholds  are  not  intended  to  pass:  on 
the  contrary,  I  think  that  the  leaseholds  must  be  taken  not  to  pass,  unless 
special  circumstances  can  be  shewn  clearly  demonstrative  of  a  contrary 
Jntent."(*) 

The  rule  in  Rose  v.  Bartlett  is  a  rule  founded  on  the  inientian(i)  oi 
the  testator.  Clearly,  if  it  is  the  intention  to  pass  leaseholds  for  yean 
with  the  lands  held  in  fee,  the  rule  will  not  apply.  It  has  been  consid- 
ered, on  the  intention  not  to  apply  in  several  in8tances.(in)  In  Ad- 
dis V.  Clement,  Thomas  Addis,  seised  in  fee  of  land,  and  possessed  of  a 
lease  for  21  years  held  of  the  church  of  Hereford,  and  other  lands  in  D., 
all  in  the  possession  of  A.  and  B.,  tenants  at  certain  rents;  and  it  being 
by  reason  of  the  long  unity  of  possession  very  difficult  to  distinguish 
the  fee-simple  from  the  leasehold  premises;  devised  all  his  messuages, 
lands,  and  tenements,  in  the  parish  of  D.,  which  he  then  stood  seised  or 
possessed  of,  or  any  ways  interested  in,  and  which  were  in  the  possession 
of  A.  and  B.,  to  his  wife,  Jane,  for  life,  remainder  to  his  brother,  James 
Addis,  and  the  heirs  of  his  body,  if  then  living;  remainder,  if  his 
brother  James  were  then  dead,  or  should  die  without  issue,  to  the  plain* 
ti£f,  John  Addis,  for  life,  with  a  power  to  make  a  jointure;  remainder  to 
trustees  to  support,  &c. ;  remainder  to  the  first,  &c.,  son  of  the  plaintiff, 
John  Addis,  in  tail-male  successively;  remainder  to  the  testator's  sister, 
r  *ifi'i  1  ^^^^nor  Bradshaw,  for  life;  with  ^remainder  to  her  first, 
I-  ^  &c.,  son,  in  tail-male;  remainder  to  the  testator's  brother-in- 

law,  Thomas  Delahay,  in  fee.  And  all  his  goods  and  chattels,  money, 
and  personal  estate,  were  bequeathed  to  his  wife,  Jane  Addis,  who  was 
also  made  executrix.  Against  the  plaintiff'  it  was  objected,  that  the  lease- 
hold premises,  especially  for  so  short  a  term  as  21  years,  could  never 
have  been  intended  by  the  testator  to  pass  either  for  life  or  in  tail,  or  to 
trustees  to  preserve  contingent  remainders;  neither  could  it  be  supposed 
the  testator  thought  of  empowering  the  plaintiff*,  the  devisee  for  life,  to 
make  a  jointure  thereof;  and  that  here  being  some  fee-simple  lands  which 
would  satisfy  the  words,  the  leaseholds  should  be  included  in  the  bequest 
of  the  persona]  estate  to  the  wife.  By  the  Lord  Chancellor  King:  *^  The 
question  upon  this  will  of  Thomas  Addis  is,  whether  the  leasehold  pas- 
ses with  the  freehold.  I  must  own  the  limitations  are  improper;  but 
then,  the  words  of  the  will  are  very  strong;  all  the  lands  which  the  tes- 
tator was  <  seised  or  possessed  of,  or  any  ways  interested  in;^  which 
words  <  possessed  of  or  interested  in,'  properly  refer  to' a  leasehold  estate, 
and  distinguish  the  present  case  from  that  of  Rose  v.  Bartlett,  where  the 
words  <  possessed  of  or  any  ways  interested  in,'  are  not  to  be  found. 
And  as  this  lease  for  21  years  was  held  of  the  church,  and  was  always 
renewable,  the  testator  might  look  upon  himself,  from  the  right  he  had 
to  renew,  as  having  a  perpetual  estate  therein,  a  kind  of  inheritance;  and, 
therefore,  the  leasehold  premises  ought,  I  think,  to  pass  by  thi8wilL"(ii) 

(k)  2  Bo4.  &  P.  819.  640.     Dixon  v.  Dawson*  2  Sim.  dc  St.  SST. 

(0  IWd.  312,  318.  Slawin  v.  Farside.  ibid,  S.  C. 
(m)  AddU  V.  Clcroenl,  2  P.  W.  456.  See         (n)  2  W  W.  456. 
6  T.  R.  353,  364.    Hartley  v.  Hurle,  5  Ves. 
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In  Hiairtley  y.  Hurle,  a  person  gave,  deyised,  and  bequeathed  all  his  mes- 
suages, lands,  tenements,  and  hereditaments,  whatsoever  and  wheresoever, 
to  (trustees)  their  heirs,  executors,  administrators  and  assigns,  according 
to  the  several  and  respective  estates  and  interests  therein,  upon  trust  out 
of  the  rents;  ^issues,  and  profits  of  his  said  messuages,  lands,  p  *igA  i 
tenements,  and  hereditaments,  to  pay,  &c.  [various  trusts;]  ^  -' 

and  upon  farther  trust,  to  pay  all  the  rest  and  residue  of  the  said  rents, 
iflsues,  and  profits,  (subject  to  ground-rents  and  other  out-goings  in  re- 
spect to  his  said  messuage,  lands,  tenements,  and  hereditaments,)  to,  &c. 
The  Master  of  the  Rolls  (Sir  Richard  Pepper  Arden:)  **The  first  words 
^  messuages,  lands,  tenements,  and  hereditaments,'  alone,  certainly  would 
not  pass  a  leasehold  estate;  but  I  am  clearly  of  opinion,  that  what  follows 
is  sufficient  He  gives  his  messuages,  lands,  tenements,  and  heredita- 
ments, to  the  trustees,  their  heirs,  executors,  administrators  and  assigns, 
according  to  the  several  and  respective  estates  and  interests  therein;  and 
the  word  Aground-rents'  puts  it  out  of  all  doubt."(o) 

It  should  seem,  farther,  that  leaseholds  for  years  will  pass  by  the  same 
clause  which  devises  the  fee-simple  lands  of  the  testator,  if  they  appear 
to  be  separately  named  by  any  word  in  the  devise.  In  the  following 
cases,  they  have  been  understood  to  be  separately  named  by  the  words 
*  mines,'  <  rents,'  and  <  farms,'  In  Lowther  v.  Cavendish,  Sir  James 
Liowther,  being  seised  in  fee  of  a  large  real  estate,  and  possessed  of  lease- 
hold estates  in  Cumberlamd,  on  which  he  had  several  coal  and  lead  mines, 
gave  and  devised  all  his  manors,  messuages,  lands,  tenements,  mines  of 
coal,  lead,  and  all  other  mines,  rectories,  advowsons,  tithes,  rents,  and  he- 
reditaments whatsoever,  situate,  lying,  and  being  within  the  county  of 
Cumberland,  to  Sir  William  Lowther  [in  strict  settlement]  The  tes- 
tator, lastly,  bequeathed  all  his  goods,  chattels,  and  personal  estate,  not 
otherwise  disposed  of,  to  Sir  William  Lowther,  whom  he  appointed  sole 
executor.  The  testator's  estates  in  Cumberland  consisted  both  of  *]ands 
of  inheritance,  and  of  "collieries  and  lands  held  under  six-  ^  •if;7  n 
teen  different  leases  from  various  persons.     On  this  will  and  ^  J 

the  circumstances,  the  Lord  Chancellor  Northington,  who  made  many 
observations  on  the  cases  of  Rose  v.  Bartlett,  and  Addis  v.  Clement,  de- 
cided principally  on  the  words  <  rents'  and  *  mines  of  coal'  in  the  devise, 
**  that  the  leaseholds  passed  entailed  with  the  other  lands  to  Sir  William 
Liowther,  and  not  by  the  residuary  clause,  or  the  constituting  him  execu- 
tor."(/?)  In  Lane  v.  Earl  Stanhope,  a  testator  was  seised  in  fee  of  free- 
hold messuages,  lands,  and  hereditaments  in  the  counties  of  Kent,  Essex, 
and  Surrey;  and  particularly  of  230  acres  of  land,  part  of  a  farm  in  the 
parish  of  Buckland,  and  Buckland  Dane,  in  Kent;  which  farm  contained 
390  acres,  of  which  the  230  mentioned  were  freehold.  And  he  was  pos- 
sessed of  160  acres,  the  residue  of  such  farm,  under  a  lease  from  the 
Archbishop  of  Canterbury  for  21  years,  which  lease  was  renewable.  The 
whole  of  the  farm,  as  well  the  leasehold  as  the  freehold  parts  of  it,  was 
at  the  time  of  making  the  will  and  of  the  death  of  the  testator,  in  the 
occupation  of  Ingram  Bromley,  as  his  tenant;  and  was  held  by  Brom- 
ley, and  had  been  as  far  back  as  could  be  discovered,  held  by  former 
tenants,  as  one  entire  farm,  without  any  distinction  as  to  any  part  of  it 
being  freehold  or  leasehold.   The  testator,  being  so  seised  and  possessed^ 

(o)  6  ¥68.  640.  (p)  1  Eden,  99.     Amb.  866. 
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devised  ia  the  words:  <<  I  give  and  devise  all  my  manors,  messuages,  or 
tenements,  houses,  farms,  lands,  wood-lands,  hereditaments,  and  real  es- 
tate, whatsoever,  and  wheresoever,  to  Richard  Bettinson"  [in  strict  set- 
tlement;] all  the  rest  and  residue  of  my  ready  money,  rents  in  arrear, 
and  personal  estate  whatsoever,  I  give  and  bequeath  to  the  said  Richard 
Bettmson,  whom  I  do  hereby  make  and  appoint  sole  executor  and  real- 
r  •168  1  ^UA^y  *1^S^^^^-''  Principally  on  the  word  'fiau'ms'  in  this 
*■  ^  will,  it  was  determined  that  the  leaseholds  for  years  passed 

under  the  devise  of  the  lands  of  inheritance.  (9) 


SECTION  XIII. 

or  DEVISES   BT   PERSONS  WHO  HAVE  BOTH    FREEHOLD   AND  COPYHOLD 

LANDS. 

A  DEVISE  of  copyholds  is  an  appointment  of  a  use.  The  Stat  of 
Wills,  32  Hen.  VIII.,  c.  1,  does  not  extend  to  copyholds;  nor, by  the 
common  law,  are  they,  by  particular  custom,  devisable,  excepting  by 
way  of  appointment  in  pursuance  of  a  surrender  to  the  use  of  the  will. 
Before  the  statute  55  George  III.,  c.  192,  a  will  of  copyholds  was  at 
law,  and,  excepting  particular  cases,  in  equity  also,  ineffective  without  the 
6urrender.(r)  That  act  makes  the  surrender  simply  unnecessary.  It 
neither  invalidates  the  surrender  if  made,  nor  empowers  a  copyholder  fo 
make  a  will.     A  will  of  copyholds  is  still  an  appointment.(«) 

If  land  is  devised  by  any  name  given  to  land,  as  land,  messuaee,  te- 
nement, hereditament,  or  the  like,  by  a  person  who  has  both  freehold  and 
copyhold  lands;  it  should  seem,  that  the  devise  is  always  at  law,  and, 
excepting  the  single  instance  of  a  devise  for  payment  of  debts,(/)  in 
equity  also,  interpreted  to  be  of  the  freehold  land  alone,  and  will  not  pass 
the  copyholds,  unless  there  is  farther  evidence  in  the  will,(u)  or  col- 
lateral evidence,  which  explains  the  intention  to  be  to  extend  the  devise 
r  *i6d  1  ^  them.(t;)  *In  Hawkins  v.  Leigh,  a  person  devised  in  the 
*■  J  words:— "As  for  my  worldly  estate  and  goods,  I  dispose 

thereof  as  follows;  videlicet.  In  regard  a  great  part  of  my  lands  are  al- 
ready settled,  and  the  great  tenderness  and  affection,  and  prudent  man* 
agement  I  have  always  found  in  my  wife  Catherine;  for  the  kindest  re- 
turn and  acknowledgment,  therefore,  I  give  all  my  lands  unsettled,  and 
all  my  goods  and  chattels  of  what  nature  and  kind  soever,  to  my  said 
wife  for  life,  and  afterwards  to  my  younger  children,  in  such  manner  as 
she  shall  think  fit  to  dispose  of  the  same.''  The  testator  died  seised  of 
freehold  land  in  fee-simple,  and  also  seised  to  him  and  his  heirs  of  cus- 
tomary messuages  held  of  the  manor  of  H.  and  B. :  and  were  [that  is» 
both  the  freehold  and  copyhold  were,]  unsettled  lands,  and  the  latter  not 
surrendered  to  the  use  of  his  will.     Lord  Hardwicke: — "The  only 

(9)  6  T.  K.  846.     8m  9  FricB,  577.  (11)  Doe  ▼.  Eari  Lucmi,  9  EmI,  448. 

(r)  Milbourn  ▼.  MUboarn.S  Bro.  C.  C.  64.        (1;)  Hawkins  v.  Leigh,  1  Atk.  387.  Bjm 

(•)  Noel  V.  Hoj,  6  Medd.  38.  t.  Byu,  8  Vee.  164.   Jadd  ▼.  Pratt.  IS  Vae. 

(I)  Sampson  t.  Sampooo,  3  Yei.  A  B.  168 ;  16  Vei.  390.    Hodgaoa  ▼.  Merest,  9 

837.  Price,  666. 
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question  is,  as  to  the  copyhold  estate,  whether  it  passed  by  the  will;  and 
this  must  depend  upon  circumstances.  Where  there  is  a  general  devise 
of  lands,  and  there  is  no  surrender  of  the  copyhold  lands  to  the  use  of 
the  will,  the  construction  at  law  is,  that  they  do  not  pass  by  the  will;  es- 
pecially, where  there  are  other  words  which  may  answer  the  intention  of 
the  testator  mentioned  in  the  will;  for  copyhold  lands  are  not  properly 
the  subject  of  a  devise,  as  they  pass  by  the  surrender,  and  not  by  the 
will.  I  do  not  think  the  outset  of  the  will,  <  my  worldly  estate  and 
goods,'  will  carry  it  farther  than  the  subsequent  words,  <  all  my  lands  un- 
settled, and  all  my  ffoods,'&c.;  for  as  the  lands  settled  were  only  free- 
hold, naturally,  the  lands  unsettled  must  be  of  the  same  kind.  There- 
fore, I  am  of  opinion,  upon  the  words  of  the  will,  the  copyhold  lands 
will  not  pas8.''(tiy)  The  word  ^  especially ,*  used  by  Lord  Hardwicke  in 
this^decision,  amounts,  it  is  apprehended,  tod  ./or/fon.  The  ^  «i7a  -i 
meaning  *of  his  Lordship  appears  to  be,  that  where  there  is  I-  ^ 

a  general  devise  of  land,  and  there  is  no  surrender  of  the  copyhold  lands 
to  the  use  of  the  will,  at  law,  the  copyholds  will  not  pass:  it  fortiori^ 
therefore  they  will  not  pass,  if  the  testator  has  freehold  lands  to  satisfy 
Ae  words  of  the  devise.  In  Byas  v.  Byas,  a  person  seised  of  freehold 
land,  and  of  copyholds  of  the  nature  of  Borough-English  descendible, 
not  only  to  the  younger  son,  but  to  the  younger  daughter,  which  copy- 
holds were  not  surrendered  to  the  use  of  his  will,  in  the  introduction  to 
his  will  desired  all  his  just  debts  to  be  paid;  then  made  a  provision  for 
his  daughters  and  his  wife,  and  a  further  eventual  provision  for  the 
daughters  after  the  death  of  his  wife;  and  gave  all  the  rest  and  residue  of 
his  estate,  real  and  personal,  of  what  nature  and  kind  soever  the  same 
might  be  or  consist  of,  at  the  time  of  his  death,  to  his  wife,  her  heirs, 
executors,  administrators  and  assigns.  By  the  Maste;*  of  the  Rolls,  Sir 
John  Strange: — ^  The  will  stands  for  consideration  on  the  general  ex- 
pression,^ all  the  rest,'  &c.  The  cases  have  turned,  in  the  construction, 
on  the  question  of  fabt,  whether  the  testator  had  what  would  answer  the 
words  of  his  will,  on  which  the  words  would  operate.  Then  [that  is,  If 
he  had,]  the  surrender  should  not  be  supplied  [in  favour  of  a  wife  or 
children;]  as  was  before  Lord  Talbot,  in  1735,  and  the  case  of  Bethlehem 
Hospital,  10th  June,  1735,  that  <all  my  lands'  would  not  pass  copyhold 
lands  not  surrendered,  if  there  were  other  lands  to  satisfy  the  words;  but, 
if  surrendered,  that  will  explain  the  general  words,  and  pass  them.  Here 
is  that  which  would  come  within  the  description  of  «real  estate.'  Then, 
without  a  surrender  to  the  use  of  the  will,  or  mention  of  copyhold,  the 
court  will  not  take  it  from  the  heir.  In  the  present  case,  there  is  noth- 
ing, either  by  act,  as  by  surrender,  or  by  words,  although  no  surrender, 
to  warrant  the  **court  to  say, the  younger  daughter  is  dis-  p  ^.^.  ^ 
inherited  of  that,  which,  by  law,  ought  to  descend  to  her,  ^  -' 

and  that  the  mother  is  entitled  to  the  benefit  of  this  copyhold. ''(x) 

Before  the  statute  55  George  III.,  c*  192,  if  a  person,  seised  of  free- 
hold and  copyhold  land,  made  a  gener&l  devise  of  land  for  the  payment  of 
his  debts,  but  did  not  surrender  his  copyholds  to  the  use  of  his  will,  if 
the  freeholds  were  not  sufficient  for  the  purpose,  the  court  of  Chancery, 
in  favour  of  the  creditors,  accepted  the  direction  for  pdiymet^t  of  debts  to 
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*  imply  an  intention  in  the  testator  to  include  the  copyholds  in  the  deriseii 
andy  on  the  intention,  supplied  the  surrender.  Thus,  in  Drake  ▼.  Robin- 
son, a  testator  devised  all  his  real  estate  to  trustees  and  their  heirs,  for  the 
payment  of  his  debts.  He  was  seised  of  several  freehold  and  copyhold 
lands,  but  did  not  surrender  the  latter  to  the  use  of  his  will.  Part  of  the 
copyhold  was  of  the  nature  of  Borough-English.  It  was  objected:  ^  The 
copyhold  does  not  pass  by  this  devise;  for  although,  in  the  case  of  credi- 
tors, equity  will  supply  the  place  of  a  surrender,  yet  the  copyhold  oagbt 
ever  to  be  mentioned  in  the  will,  especially  where,  as  in  the  present  case, 
there  is  a  freehold  estate  that  will  satirfy  the  words  of  the  wilL"  By  the 
Lord  Chancellor  Parker:  **  If  the  copyhold  passes,  the  youngest  son^  who 
is  entitled  to  such  part  thereof  as  is  Borough-English,  must  contribute  to 
pay  his  proportion  of  the  debts.  As  betwixt  the  sons  it  is  a  doubtful 
case;  but,  with  resard  to  the  creditors,  if  there  be  not  an  estate  sufficient 
for  the  payment  of  the  debts,  without  the  copyhold  lands,  my  opinion  is, 
that  these  ought  to  pass.  The  man  is  not  a  just  man,  unl^  he  takes 
r  *172  1  ^'^  ^  ^^  ^^  debts;  for  *  which  reason,  he  has  made  choice 
1-  J  of  words  large  .enough  for  that  purpose,  a  copyhold  estate  be- 

ing a  real  estate.  And  since  the  testator's  first  intention  is  to  be  honest, 
and  pay  his  debts,  to  cramp  such  his  design,  by  a  narrow  construction, 
seems  like  being  accessary  to  the  making  such  testator  a  knave,  even 
against  his  will.  But  let  the  Master  first  see,  whether  there  be  enough 
without  the  copyhold  for  the  payment  of  the  debts. "(y)  In  Haslewood 
V.  Pope,  it  was  determined  by  the  Lord  Chancellor  Talbot,  that  <<if  a 
man  devises  all  his  lands,  tenements,  and  hereditaments,  in  trust  to  pay 
his  debts  and  legacies,  and  the  testator  has  some  freehold  and  some  copy- 
hold lands,  only  the  fireehold  lands  shall  pass,  for  his  will  must  be  intend- 
ed of  such  lands  and  tenements  as  are  devisable  in  their  nature.  Secu9y 
if  the  testator  had  surrendered  his  copyhold  lands  to  the  use  of  his  willy 
because  this  shows  he  did  intend  to  devise  his  copyhold.  But  even,  in 
the  first  case,  if  the  freehold  were  not  sufficient  to  pay  his  debts,  when 
the  testator  devises  all  his  lands  in  trust  to  pay  his  debts,  it  seems,  rather 
than  the  debts  should  go  unpaid,  that  the  copyhold  shall  in  equity 
pass.''(z) 

Since  the  statute  55  George  III.,  c.  192,  a  surrender  not  being  essen- 
tial, at  law  or  in  equity,  to  the  validity  of  a  will  of  copyholds,  it  should 
seem,  that  if,  at  the  present  day,  a  person  devises  land,  generally,  for  the 
payment  of  his  debts;  in  equity,  the  simple  direction  for  the  pay- 
ment of  debts,  without  supplying  the  surrender,  will  be  sufficient  to 
extend  the  devise  to  the  unsurrendered  copyhold  lands  of  the  testator, 
provided  the  freehold  lands  are  not  sufficient  for  the  purpose.  But  it  has 
been  determined,  that  if  the  freehold  lands  of  the  testator  are  sufficient 
r  *173  I  ^^  satisfy  the  debts,  the  copyholds  *will  not  pass,  even  in 
■-  ^  equity^  by  the  general  devise  in  the  wilL(a) 

If  there  is  a  devise  of  land,  generally,  in  a  will,  it  appears  collateral 
evidence  is  admissible  to  explain  the  intention  to  be  to  include  copyholds 
in  the  devise. 

In  Car  v.  Ellison,  William  Car  devised  as  follows:  <<  I  give  and  devise 

(y)  1  P.  W.  443.  '  78.     Lindopp  ▼.  Eborail.  3  Bro.  C.  C.  188. 

(2)  3  P.  W.  322.  See  aim  Ithell  ▼,  Beaoe,  1  Ves.  215.    Tudor 

(a)  Mallabar  ▼.  MaU«bsr»  Cm.  temp.  Talb.    ▼.  Anson,  2  \m.  688. 
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all  my  messuftges,  lands,  teoements,  and  hereditaments,  in  St.  Helen's, 
Auckland,  and  elsewhere  in  the  county  of  Durham,  and  all  other  mj 
veal  estate,  to  Sir  Ralph  Milbank  and  ■■  Hedworth,  and  to  their 
executors  and  administrators,  for  500  years  [on  various  trusts;]  and,  after 
the  determination  of  the  said  term  I  give  all  the  premises  to  my  wife 
for  and  during  her  natural  life,  without  impeachn^ent  of  waste."  The 
copyholds  were  not  surrendered  to  the  use  of  the  will,  the  testator  hay- 
ing an  equitable  estate  only  in  them^  the  legal  estate  being  in  trustees. 
By  Lord  Hardwicke:  <<  I  am  of  opinion  the  trust  of  these  copyhold  es- 
tates will  pass  without  a  surrender  to  the  uses  of  the  will.  This  being 
out  of  the  case,  the  next  question  is,  whether  here  is  a  sufficient  indica- 
tion of  the  testator's  intention  that  the  trustees  should  have  the  copyhold 
88  well  as  the  real  [freehold]  estate.  As  to  this,  the  words  of  the  will 
and  the  nature  of  the  case  must  determine  it.  There  is  no  dispute  but 
the  words  are  large  enough  to  pass  the  copyhold  lands.  There  cannot 
possibly  be  larger  to  pass  any  real  interest  a  testator  has  in  lands,  than 
<all  other  my  real  estate.'  The  words,  then,  being  large  enough,  the 
next  question  is,  whether  it  appears  to  be  the  intention  of  the  testator 
they  should  pass.  The  real  estate  was  originally  the  inheritance  of  the 
wife,  consisting  of  part  "freehold  and  part  copyhold.  Upon  p  vi  74  1 
the  marriage,  the  freehold  lands  Were  by  settlement  conrey-  ^  ^ 

ed,  by  the  fine  of  the  husband  and  wife,  to  Sir  Ralph  Milbank  and 

Hedworth,  in  trust  for  the  husband  and  wife,  during  their  joint  lives, 
and  the  surviTor*  with  remainder  to  the  heirs  of  their  two  bodies,^ 
remainder  in  fee  to  the  husband.  Mr.  Car  and  his  wife  likewise  made 
a  surrender  of  the  copyhold  lands  to  the  same  trustees,  and  for  the 
flame  purposes,  with  the  freehold  lands.  After  this,  the  husband 
makes  his  will.  What  appears  to  be  the  intention?  Why,  as  the 
wife  bad  been  so  generous  as  to  giro  the  remainder  in  fee  to  him,  he 
was  willing  to  return  the  compliment  to  her.  It  cannot  be  presumed 
that  the  testator  intended  to  sever  the  copyhold,  which  came  at  the  same 
time  with  the  freehold,  and,  therefore,  this  is  a  strong  circumstance  to  in- 
dicate the  testator's  intention;  aad  to  construe  it  otherwise  would  be  to 
dismember  the  estate,  which  could  never  be  meant,  when  he  devises  to 
the  same  trustees  as  were  under  the  settlement  The  material  circum« 
stance  here  is,  the  intention  of  the  testator  to  restore  the  estates  to  the 
wife,  from  whom  they  originally  came;  and,  therefore,  he  could  not 
mean  to  dismember  and  sever  the  copyhold  estate  from  the  freehold.'' 
His  Lordship  decreed  the  copyhold  land  passed  to  the  trustees  by  the  ge- 
neral words  of  the  will.(i) 

It  farther  appears,  that  a  surrender  of  copyholds  to  the  use  of  a  will 
(for  the  statute  of  George  III.  does  not  invalidate  a  surrender,)  is,  at  least 
in  equity,  admissible  collateral  evidence  to  prove  that  copyholds  are  meant 
by  the  testator  to  be  included  in  the  general  devise  in  his  will.  In  Ten- 
dril V.  Smith,  it  is  stated  by  Lord  Hardwicke:  <^  Where  copyhold  lands 
are  surrendered  to  the  use  of  a  will;  by  a  devise  of  lands  generally,  the 
copyhold  will  pass,  notwithstanding  *there  are  freeholds  to  p  ^.  »^  ^ 
answer  such  devise.'' (0)     And,  again,  in  Goodwyn  v.  Good-  ^  ^ 

wyD>  where  a  testator  devised  <<  all  his  messuages,  lands,  tenements,  and 
hereditaments  whatsoever,  in  Norfolk;"  Lord  Hardwicke  was  of  opinion, 

(6)  a  Atk.  73.  (c)  2  Atk.  85. 
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<<  that  the  copyhold  lands  were  comprised,  from  the  iatent  to  pass  them; 
although  there  are  several  cases,  that  a  devise  in  general  words  of  all 
lands  and  tenements  will  not  comprise  copyhold  lands,  which  are  not  sur- 
rendered to  the  use  of  the  will,  so  as  to  show  an  intent  to  comprise  them. 
And  where  the  intention  of  the  testator  of  raising  portions  or  payments 
of  debts  may  be  answered  by  freehold  lands,  the  court  will  not  suppose 
he  intended  to  pass  the  copyhold.  And,  although  surrendered,  yet  if  the 
.words  are  not  su£Bcient  to  take  them  in,  they  will  not  pass.  But  here 
they  are  sufficient,  and  the  surrender  effectuates  that  intent."(£Q  in  Boe 
v.  the  Earl  of  Lucan,  it  is  said  by  Lord  Ellenborough:  <<  In  construing 
the  devise  in  question,  I  shall  proceed  merely  on  the  testator's  intention, 
as  I  collect  it  from  the  face  of  the  will;  for  I  am  afraid  to  look  at  any  ar- 
gument of  intention  to  be  derived  from  the  surrender  to  the  use  of  hb 
will;  although  perhaps  it  may  be  proper  to  be  regarded  even  in  thii 
Court,  as  it  certainly  would  be  in  another  court,  but  it  is  not  necessary 
for  me  to  give  any  opinion  upon  Aat  point,  for  I  profess  to  determine 
this  case  on  the  intention,  as  collected  from  the  words  of  the  will 
only. ''(e)  On  this  passage  it  is  observable,  that  it  appears  from  many 
authorities,  that,  in  general  cases,  if  an  intention  is  discovered  in  a 
will,(y*)  collateral  evidence,  unless  it  tends  to  have  no  legal  eflect,(^}  is 
r  *176  1  ^^''^^^^^l®  ^^  explain  it;  that  the  evidence  is 'admissible  at 
1^  ^  law  and  in  equity;  that  it  appears,  in  equity,  a  surrender  to 

the  use  of  a  will  is,  on  a  devise  of  land  generally,  evidence  sufficient 
of  an  intention  to  include  the  copyholds;  and  that  in  Tendril  v.  Smith, 
and  Cioodwyn  v.  Goodwyn,  the  expressions  of  Lord  Hardwicke  are  ge- 
neral, without  distinction  of  courts. 

It  remains  to  notice,  that  copyhold  lands  will  pass  by  the  same  clause 
which  devises  the  freehold  lands  of  the  testator,  if  the  copyholds  appear 
to  be  separately  named  by  any  word  in  the  devise.  In  Doe  v.  the  Eaii 
of  Lucan,  they  were  held  to  pass  principally  under  the  word  ^farm^  in 
the  devise.(A) 


SECTION  XIV. 

OF  A  DEVISE  WITHOtTT  WORDS  OF  INHERITANCB. 

The  technical  effect  of  a  limitation  to  A.,  without  adding  any  words  of 
inheritance,  is  to  convey  to  A.,  a  life-estate  only.  If,  therefore,  a  person 
seised  in  fee,  devises  to  A.,  without  any  words  of  inheritance,  the  legal 
effect  of  the  devise  is  to  convey  to  A.  an  estate  for  life  only,  unless  there 
are  farther  words  in  the  will  which  explain  the  intention  to  be,  to  give  to 
the  devisee  a  greater  estate.  (/)   «  Another  distinction,"  said  Lord  Mans- 

(<0  1  Ves.  826.  \t)  Roe  ▼.  Blackett,  Cowp.  235.     Bena 

(0  9  East,  460.  t.  Gaskia,  ibid,  667.    Ri^ht  ▼.  Sidebodiaiii, 

(/}  Goodtitle  v.  Soathern,  1  M.&8.299.  Boagl.  730.    Roe  ▼.  Bolton,  end   Rigbt  ▼. 

Doe  ▼.  The  Earl  of  Jersey,  I  Barn.  &  A.  Russell,  cited  ibid,  738.    Hay  ▼.  Eariof  Ce- 

550 ;  3  Barn.  &  C.  870.     See  Chapter  HI.  ventry,  3  T.  R.  83.   Goodtitle  ▼.  Edmoods,  7 

<S)  Doe  ▼.  Greening,  3  M.  &  S.  171.  Doe  T.  R.  636.  Doe  ▼.  Allen,  8  T,  R.  497.  Fos- 

^*  Ti^i:^*  *  ^^^'  ^  ^  ^'''  ^  ^-  I'ord  Romney,  U  Bast,  694-     Dannc 

W  »  East,  448.  V.  Page,  ibid,  608,  note  (6).     Doe  ▼.  Weafc- 
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field,  ID  a  case  before  him,  after  obseryiDg  on  prospective  devises  of  lands 
of  iDheritance,  *<  founded  od  the  notion  that  a  will  affecting  lands  is 
merely  a  species  of  conveyanoe^and  derived  *from  the  same  p  •177  n 
scarce,  is  this:  The  law  of  England,  in  the  conveyance  of  l-  J 

real  estates,  requires  words  of  limitation,  in  the  donation  or  grant,  to  the 
creation  of  a  fee.  Without  the  word  heirs,  general  or  special,  no  man 
can  create  a  fee  at  common  law  by  conveyance.  When  wills,  therefore, 
were  introduced,  and  devises  of  real  property  began  to  prevail;  being 
considered  as  a  species  of  conveyance,  they  were  to  be  governed  by  the 
same  rule.  Therefore,  by  analog  to  that  rule,  in  the  construction  of 
devises,  if  there  be  no  words  of  limitation  added,  nor  words  of  perpe^ 
tuity  annexed,  which  have  been  held  tantamount,  so  as  to  denote  the  in- 
tention of  the  testator  to  convey  the  inheritance  to  the  devisee,  he  caa 
only  take  an  estate  for  life.  For  instance,  if  a  testator  by  his  will  says, 
I  give  my  lands,  or  such  and  such  lands,  to  A. ;  if  no  words  of  limitatioa 
are  added,  A.  has  only  an  estate  for  life.''(j) 

It  frequently  happens  in  a  will,  that  two  estates  are  separately  devised 
to  the  same  person;  one  with  words  of  inheritance,  and  the  other  with- 
out them.  In  these  cases,  it  appears,  the  devise  of  inheritance  is  not,  by 
itself,  evidence  sufficient  of  an  intention  to  devise  both  lands  for  an  es- 
tate of  inheritance. 

It  is  stated  in  Roll's  Abridgment:  <<  If  a  man  devises  in  this  manner; 
I  devise  Black  Acre  to  my  daughter  F.,  and  to  the  heirs  of  her  body 
begotten.  Item,  I  devise  to  my  said  daughter.  White  Acre;  the  daughter 
shall  have  but  an  estate  for  life  in  White  Acre,  for  the  word  <  Item*  does 
not  amount  to  *  in  the  same  manner.' — If  a  man  devises  Black  Acre  to 
one  in  tail  and  also  White  Acre;  the  devisee  shall  have  an  estate*tail  in 
White  Acre  also,  for  this  is  all  one  sentence,  and  so  the  words  which 
make  the  limitation  of  the  estate  extend  to  both. ''(A)  In  ^  •178  1 
Spirt  *v.  Bence,  a  testator  devised  in  the  words:  ^*  I  give  to  *-  ^ 

my  son  Henry  and  his  heirs  freely  my  house  in  the  borough  of  Wick- 
warr,  in  which  I  dwell.  Item,  I  ^ve  to  my  said  son  Henry  my  house 
and  lands  in  Impsteade.  Item,  I  give  to  him  two  houses  in  Wickwarr, 
in  the  tenure  of  J.  S.  Item,  I  give  to  the  said  Henry  my  pastures,  called 
the  South  Fields,  and  one  meadow  called  Warhay,  in  Wickwarr  (the 
land,  in  question.)  Also,  I  will  that  all  bargains,  grants,  and  covenants, 
which  I  have  from  Nicholas  Webb,  my  son  Henry  shall  enjoy,  and  his 
heirs  for  ever;  and,  for  lack  of  heirs  of  his  body,  to  remain  to  my  son 
Francis  for  ever.''  It  was  held  ^<  that  Henry  had  but  an  estate  for  life 
ia  the  land  in  question,  and  that  the  last  clause,  ^  and  for  lack  of  heirs  of 
his  body,'  shall  extend  only  to  the  lands  in  that  clause;  viz.,  to  the  bar- 
gains and  grants.  And  that  when  the  testator  gave  to  Henry  in  fee,  and 
then  to  Henry  only,  not  mentioning  any  estate,  the  law  shall  construe  it 
that  he  shall  have  the  lands  but  for  life;  and  that  the  testator  did  not  in- 
tend a  greater  estate;  and  for  the  word  ^  also,'  it  is  no  more  than  the  word 
<  and,'  and  shall  not  extend  to  the  quantity  of  the  estate,  but  to  the  clause 
following."(/)  In  Paice  v.  the  Archbishop  of  Canterburv,  a  testatrix 
devised  in  the  words:  ^<I  give  and  bequeath  to  the  reverend  Henry  Tay- 

lej,  4  Barn.  &  C.  667.     Fawcett't  caM,  1         (J)  Cowp.  806. 

Rnll.     Ahr.    R34.  MA.      Rim    v.    HMmiia.  2  fi-^    1  Roll.  Abr.844. 
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lor,  my  Iknii  and  liods  at  Royston  in  Lincolnahire,  to  him,  hia  heira 
and  aasiroB  for  ever,  and  I  also  give  and  bequeath  to  the  said  rerereod 
Henry  Taylor,  my  farin  and  manor  of  Eythome  Court,  in  the  county  of 
Kent."  "The  only  question,"  said  Lord  £ldon,  "on  this  devise  to, 
whether  the  ward  '  also,'  has  precisely  the  same  operation  as  the  addition 
of  the  words  <  his  heirs  and  assij^s  for  ever,'  in  the  devise  of  the  other 
estate  immediately  precedinf^.  Upon  reflection,  although  I  believe  the 
r  *i7fl  1  court  of  King's  Bench  has  gone  as  fiir  in  the  eonslructioD  ^of 
■-  -*  the  word  '  also,'  as  Sir  Arthur  Figgott  contoided,  it  seems  to 

ne,  that  al!  the  old  rules  against  disinheriting  an  heir,  except  by  plun 
words  or  necessary  implication,  are  gone,  if  such  a  constructioa  is  to 
prevail.  My  opinion  therefore  is,  that  this  devisee  took  an  estate  for  life 
only  in  the  farm  and  manor  of  Eythome  CourL"(m) 

After  devises  of  estates  of  inheritance,  it  sometimes  happens  that 
cross-remunders  of  the  land  are  limited  without  words  of  inheritance. 
In  these  cases,  unless  there  are  farther  words  in  the  will  to  explain  the 
intentioD  to  be  different,  the  devisee  takes  an  estate  for  life  only  in  re- 
mainder. 

In  Fettywood  v.  Cook,  one  Hawkins  was  seised  in  fee  of  three  houses 
in  Bury,  and  devised  them  to  his  wife  for  life,  the  remainder  of  one  other 
of  the  messuages  to  Robert  his  son,  and  his  heirs,  the  remainder  of  one 
other  of  the  messuages  to  Christian,  his  daughter,  and  her  heirs;  and  of 
the  third  messuage,  to  Joan,  his  daughter,  and  her  heirs.  And  did  fur- 
ther will  that  if  any  of  them  died  without  issue,  that  then  the  survivors 
should  enjoy  totam  illam  partem  equally  divided  between  them.  All 
the  Justices  of  the  King's  Bench  held,  "  that,  by  the  devise,  only  an  es- 
tate  for  life  ia  limited  to  the  survivor;  although  the  words  are  '  that  the 
survivor  shall  enjoy  totam  illam  partem;'  that  is  [for  these  words 
mean,]  all  the  messuage,  and  not  all  the  estate  the  party  dying  had  in  the 
messuage;  for  no  estate  being  limited,  it  shall  be  intended  but  an  estate 
for  1ife."(n)  In  Woodward  v.  Glasbrook,  a  testator  devised  a  house  in 
Lime-street,  to  his  sons  James  and  Thomas,  and  the  heirs  of  their  bodies, 
in  equal  moities;  and  devised  other  houses  to  his  other  children  in  like 
manner;  and  then  added,  «but  my  will  and  mind  is,  that  if  any  of  my 
r  *1S0  1  "''^  children  shall  "die  before  21,  or  unmarried,  the  part  oi 
*■  -'  share  of  him  or  her  ao  dying,  shall  go  over  to  the  survi- 

vors." On  this  will  it  was  determined,  "  that,  by  the  devise  over,  only 
an  estate  passed  to  the  survivors  for  their  lives,"(o) 


SECTION  XV. 

or  A  DEVISE  POR  LIFE,  WITHOUT  IMPSACHHENT  Or  WA8TB. 

A  COMMON  devise  ia  to  a  person  for  life,  without  impeachmentof  waste. 
Waste  appears  to  be  any  injury  illegally  done  to  the  estate,  which  depre- 

(n)  14  Tra.  3B1.     Tbe  argument  of  Sir        (n)  Cro.   Etii.   63.      Hiwkina'   can,  > 
A.  Piggott  u  not  reported.  Lwm,  119,  193,  a  C. 

(e)  9  Vom.  388. 
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ciates  the  yalae  of  the  inheritance.  To  cut  down  timber,  as  an  instaDce, 
is  waste.  To  convert  wood,  meadow,  or  pasture  into  arable;  to  turn 
arable,  meadow,  or  pasture  into  woodland;  or  to  turn  arable  or  wood- 
land into  meadow  or  pasture,  are  waste:  for  it  not  only  changes  the 
course  of  husbandry,  but  the  evidence  of  the  estate,  when  such  a  close, 
which  is  conveyed  and  described  as  pasture,  is  found  to  be  arable,  and 
e  converso.  And  the  same  rule  is  observed,  for  the  same  reason,  with 
regard  to  converting  one  species  of  edifice  into  another,  even  although  it 
is  improved  in  its  value.  To  open  the  land  to  search  for  mines  of  metal^ 
coal,  &c.,  is  waste;  for  that  is  a  detriment  to  the  inheritance;  although, 
if  the  pits  or  mines  were  open  before,  it  is  not  considered  to  be  waste  to 
continue  to  die  them^  and  the  tenant  is  entitled  to  their  produce,  as  an 
ordinary  annual  profit  of  the  land.(/7)  The  punishment  of  waste  is  the 
forfeiture  of  the  place  wasted,  and  treble  damages,  (q^)  He,  then,  who  is 
tenant  for  life,  «  without  impeachment  of  waste,''  is  free  of  the  liability 
to  be  sued  for  waste,  and  •consequently  of  the  punishment  r  ,|o|  -■ 
for  it.  But,  farther,  to  be  unimpeachable  for  waste,  is  not  *-  ^  ^  J 
merely  the  negative  privilege  of  impunity;  it  is  a  license  to  commit 
waste. (r)  In  particular,  a  tenant  for  life,  "  without  impeachment  of 
waste/'  is  entitled  to  cut  down  timber  on  the  estate;  and  the  moment  it 
is  cut  down,  it  becomes  his  own  property,  (s) 

But  although  a  tenant  for  life  without  impeachment  of  waste  may 
legally  commit  many  kinds  of  waste,  he  may  be  restrained  by  an  injunc- 
tion, out  of  the  court  of  Chancery,  from  committing  many  other  kinds 
of  waste,  which,  in  the  consideration  of  the  court,  were  not  intended  by 
the  testator  to  be  within  the  protection  of  the  clause,  <<  without  impeach- 
ment of  waste."  In  Vane  v.  Lord  Barnard,  the  defendant  was  tenant 
for  life  without  impeachment  of  waste,  remainder  to  his  son  for  life,  and, 
having  taken  a  displeasure  against  his  son,  got  200  workmen  tosetber, 
and  began  to  pull  down  the  family  mansion,  Raby  Castle;  but  he  was 
stopped  by  the  Lord  Chancellor  Cowper,  and  decreed  to  repair  it.(/)  In 
Sir  Herbert  Packington's  case,  Lord  Hardwicke  granted  an  injunction  to 
restrain  the  cutting  down  of  timber  in  a  park,  the  trees  being  an  orna- 
ment and  shelter  to  the  mansion-house.(u)  In  Strathmore  v.  Bowes,  the 
husband  of  a  tenant  for  life,  without  impeachment  of  waste,  was  restrain- 
ed from  cutting  down  young  saplins,  not  fit  to  cut  as  timber;  and  also 
from  cutting  down  timber  trees  in  pleasure  plantations  a  mile  distant 
from  the  house.(t;)  The  principle  of  granting  an  injunction  to  prevent 
the  cutting  of  trees  applies  to  trees  planted  for  the  ^ornament  r  ,*  oq  i 
of  the  estate,  as  distinguished  from  the  ornament  of  the  I*  J 

mansion-house,  although  they  are  distant,  and  even  are  not  seen  from  the 
house  ;(t^)  and  also  to  trees  planted  by  a  testator  purposely  for  ornament, 
although,  in  point  of  taste,  their  effect  is  not  ornamental ;(x)  and,  farther, 
to  trees  planted  for  the  purpose  of  excluding  objects  from  view.(y)  But 
it  appears,  the  principle  does  not  extend  to  a  wood,  covering  thirty  acres, 

Ip)  2  BL  C.  281, 88S.  («)  3  Atk.  316.     See  Lawley  t.  Ltwiey 

Iq)  Ibid,  2S3.  dted  Jacob  Rap.  71,  note  (6). 

(r)  Co.  Litt.  230  a.  (f>)  2  Bro.  C.  C.  88. 

(«)  Lewia  Bowies' caaa,  11  Co.  79  b.  Pyne  (v)  Marquis  of  Downabire  ▼.  Lady  San- 

«    n^..    1   T     P     ftR        -Wnilama   «    WillMmo.      Ana.  d  Ves.    107. 
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although  ornamental  ;(jr)  nor  to  trees  which  happen  to  be  ornamental,  if 
they  were  not  planted,  nor  have  been  left  standing,  purposely  for  oma- 
ment;(a)  nor  to  trees  planted  to  protect  the  estate  from  the  effects  of  the 
sea;(6)  nor  to  trees  fit  for  the  purposes  of  timber,  although  young,  and 
wbieh  a  tenant  in  fee,  aetii^  in  a  husband-like  manner,  would  not  cut(c} 


SECTION  XVL 

OF  DEVISSS  IN  JOINT-TENANCr,  AND  IN  COMMON. 

A  DEVISE  to  two  or  more  persons  creates  a  joint-tenancy ^  unless  it 
appears  to  be  the  intention  of  the  testator  to  devise  to  them  in  com^ 
mon.  {d) 

Few  testators  can  be  supposed  to  understand  the  technical  terms, 
<<  joint-tenancy, '^  and  << tenancy  in  common;*'  although  they  understand 
the  practical  distinctions  between  a  ioint  interest  in  land  with  survivor- 
ship, and  separate  interests  in  undivided  shares  of  it  without  survivor- 
r  •183  1  *^'P'  ^^  **  testator  intends  to  give  to  two  or  more  devisees  a 
^  ^  Joint  interest  in  all  the  land,  tvith  suf^ivorship,  he  intends 

to  create,  what  is  technically  called,  a  joint-tenancy;  if  he  intends  to 
give  the  devisees,  each  separately^  an  interest  in  an  undivided  share  of 
the  land,  he  intends  to  create,  what  is  technically  called,  a  tenancy  in 
common.  In  a  joint-tenancy,  the  land  is  not  divided:  in  a  tenancy  in 
common,  it  is;  namely,  into  undivided  shares;  in  other  words,  into 
shares  of  undistinguished  land.  It  is,  then,  the  intent  to  divide(e)  the 
land,  which  makes  a  tenancy  in  common.  This  intent  may  be  expressed 
by  the  words  of  the  devise,  or  implied  in  them.  Words  of  non-sur- 
vivorship of  interest  will  imply  division  of  the  land.(y) 

A  tenancy  in  common  has  been  held  to  be  created  by  the  following 
words  of  devise: — 

<<  I  devise,  &c.,  to  my  wife,  for  her  life;  and,  after  her  death,  to  A.  B. 
and  C,  and  their  heirs  respectively  for  ever.*'(^) 

<<  I  will  that  my  lands,  called  Earth-pits,  shall  equally  remain  to  Joan 
and  Mary,  my  two  daughters,  and  the  heirs  of  their  two  bodies."(A) 

*«  I  devise,  &c.,  to  my  two  sons  equally,  and  their  heirs.''(i) 

<*  I  devise,  &c.,  to  A.  and  B.,  to  hold  to  them^  their  heirs  and  assigns 
for  ever,  part  and  part  alike,(y)  and  every  of  them  to  have  as  much  as 
the  other.'^(A:) 

<<  I  give  and  devise  to  my  two  sons,  and  their  heirs,  and  the  longer 
r  »184  1  ^'^^^  ^^  them,  equally  to  be  divided  between  *them  and 
L  ^  their  heirs,  after  the  death  of  my  wife,  all  that  my  mes- 

suage,'' &c.(/) 

(z)  Burget  v.  Lamb,  16  Yes.  174.  (/)  1  SbOc.  8S7.     3  Burr.  1886. 

(a)  Coffin  ▼.  Coffin,  Jacob  Rep.  70;  6        Q)  Torret  ▼.  Frampton,  Stjle,  434. 
Madd.  Rep.  17.  (A)  Shepherd's  case,  dted  Cro.  EUz.  444. 


(6)  Ibid.  (t)  Lewen  ▼.  Cos,  Cro.  £|iz.  695. 

(c)  Smvthe  ▼.  Smythe,  2  Swanet.  851.  ibid,  444. 

Id)  AnonymouB,  Cro.  Eliz.  431.    Clerk  (»  See  3  Atk.  122. 

▼.  Clerk,  2  Vem.  323.    Doe  ▼.  Ironmonger,  (k)  Thorowgood  ▼.  Collins,  Cro.  Car.  75. 

3  East,  682.  (/)  BlieaetT.  Cranwell,  1  Salk.  226.    See 

(e)  2  Vem.  323.    Cowp.  660.     8  Eaat,  1  P.  W.   16 ;  and  Thicknees  t.  Vernon,  1 


637.  Vem.  32. 


"-■ 


or  PRESUMINO  THE  TECHNICAL  EFFECT  OF  WORDS^  &C.  101 

<<  I  devise,  &c.,  [a  leasehold  for  years,]  to  my  wife  for  life,  and,  after 
her  death,  to  A.,  and  her  three  sons,  equally  amongst  them/'(m) 

<<I  devise,  &c.,  [two  houses,  held  under  a  lease  for  years,]  to  my 
nephews,  John  Prince  and  John  Heylin;  and  my  will  and  meaning  is, 
that  the  rents  of  my  said  two  houses  shall  be  equally  shared  and  divided 
between  them,  the  said  John  Prince  and  John  Heylin/'(n) 

<<  I  devise,  &c.,  to  (trustees)  and  their  heirs,  in  trust,  to  permit  my 
three  sisters,  and  their  assigns,  to  hold  and  enjoy  the  said  premises,  and 
to  receive  the  rents  thereof,  to  their  sole  and  separate  use,  as  they  shall 
appoint,  notwithstanding  their  coverture;  and  as  my  said  sisters  shall 
severally  die,  I  give  the  premises  to  their  several  heirs. '*(o) 

^  1  devise,  &c.  [freehold  and  leasehold  estates,]  to  A.,  in  trust  to  pay 
out  of  the  rents  and  profits  [certain  annuities,]  and  the  remaining  profits 
I  give  to  A.,  in  trust  for  my  six  younger  children,  to  be  distributed 
among  them  in  joint  and  equal  proportions. '\je?) 

<<  I  devise,  &c.  (to  trustees,)  and  their  heirs,  on  trust,  by  sale  or  mort- 
gage of  any  part,  to  raise  so  much  to  pay  all  my  debts  as  my  personal 
estate  shall  not  extend  to;  the  remainder  of  all  my  estate  to  go  and  be 
equally  divided  amonsst  my  three  younger  children,  and  the  survivor  of 
them,  and  their  heirs  lor  ever. ''(9) 

*<  I  devise,  &c.,  to  my  five  sons  and  daughters,  and  the  survivors  and 
survivor  of  them,  and  the  executors  and  ^administrators  of  p  ^.g.  -. 
such  survivor,  share  and  share  alike,  as  tenants  in  common,  *-  ^ 

and  not  as  joint-tenants.''(r) 

<<I  devise  all  that  my  freehold  messuage  and  tenement,  in  the  parish 
of  Dalston,  to  Matthew  Robinson,  George  Robinson,  and  Thomas  Robin- 
son, equally  to  them  my  sister's  sons. ''(^) 

<<  I  devise,  &c.,  to  the  use  of  my  niece  Susannah  Clarke,  and  my  two 
nieces,  Elizabeth  Fountain  and  Ann  Fountain,  and  the  survivor  and  sur- 
vivors of  them,  and  the  heirs  of  the  body  of  such  survivor  and  survivors 
as  tenants  in  common,  and  not  as  joint-tenants.  ^'(/) 

<<  I  devise  to  my  two  daughters,  Jane  and  Mary,  all  my  right  in  B. 
and  C.  between  them.'^(t«) 

In  Barker  v.  Giles,  a  person  devised  his  lands  to  be  sold  for  payment 
of  debts  and  legacies;  the  surplus  of  the  money  arising  from  the  sale  to 
be  laid  out  in  lands,  and  to  be  settled  to  the  use  of  his  two  nephews, 
Jerome  and  Robert  Barker,  and  the  survivor  of  them  and  their  heirs, 
equally  to  be  divided  between  them,  share  and  share  alike.  Under  this 
will,  it  was  determined,  that  the  two  nephews  were  joint-tenants  for  life, 
and  tenants  in  common  of  the  inheritance.  <<  It  is  a  certain  rule,''  said 
the  Lord  Chancellor  King,  <<  in  the  exposition  of  wills,  (hat  every  word 
shall  have  its  effect,  and  not  be  rejected,  if  any  construction  can  possibly 
be  put  upon  it;  and  here  I  think  there  may;  the  first  part  of  the  devise 
being  to  two,  and  the  survivor  of  them,  makes  them  plainly  joint-tenants 
for  life,  and,  therefore,  they  shall  be  so  taken;  and  then,  as  to  the  next 
•^     words,  *  and  to  their  heirs,  equally  to  be  divided  between  them,  share 

^ :;          (m)  Warner  ▼.  Hone,  1  Eq.  Cai.- Abr.  298.  {r)  Rosa  t.  Hill,  3  Burr.  1881 . 

Sea  also  Stringer  v.  PMlIipa,  ibid.  («)  Denn  ▼.  Gaddn,  Cowp.  667. 

(n)  Prince  ▼.  Heylin,  1  Atk.  498.  (0  Garland  v.  Thomas,  1  Bos.  &  P.  N. 

(0)  Sheiypard  ▼.  Gibbons.  2  Atk.  441.  R.  82. 
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and  share  alike/  these  are  plainly  words  importiog  a  tenancy  in  commoD, 
r  *186  1  ^  ^^^^'  operate  accordingly,  *so  as  to  make  theni  tenants 
L  J  in  common  of  the  inheritance;  by  which  construction  of  the 

will  every  word  takes  e£rect."(t;)  In  Haws  v.  Haws,  a  testator  deviied 
to  his  four  children,  their  heirs  and  assigns,  equally  to  be  divided  be- 
tween them,  share  and  share  alike,  as  tenants  in  common,  and  not  as 
joint-tenants,  with  the  benefit  of  survivorship.  By  Lord  Hardwicke: 
«  The  words,  <  equally  to  be  divided,'  import  a  tenancy  in  comnnon  in  a 
will,  if  there  are  no  more  words;  but  here  are  other  expressions,  which 
make  it  still  stronger,  <  as  tenants  in  common  and  not  as  joint-tenants.' 
The  last  words  are,  <  with  benefit  of  survivorship,'  and  this  creates  the 
difficulty.  I  am  of  opinion,  that  these  words  are  not  so  strong  as  to  con- 
trol the  preceding  words;  for  to  construe  them  otherwise  would  be,  from 
doubtful  and  ambiguous  words,  to  set  aside  clear  and  certain  expressions. 
A  construction  put  upon  the  words  by  the  plaintiff's  counsel  is,  that  they 
refer  to  a  benefit  of  survivorship  to  the  survivors  of  the  children,  if  one 
or  more  died  in  the  life-time  of  the  testator.  But  this  is  too  nice  a  con- 
struction$  for  it  is  more  natural  to  suppose,  that  a  man  intends  the  chil- 
dren of  his  children  should  be  provided  for  than  not,  and  the  Court 
supposes  a  parent  is  taking  care  of  the  posterity  of  his  children.  Nor  is 
it  probable  that  the  testator  meant  survivorship  of  himself;  for  a  testator 
very  seldom  provides  for  a  contingency  in  his  life-time,  for,  when  any 
happens,  he  may  alter  his  will  if  he  pleases.  Not  but  if  no  other  reason- 
able construction  can  be  put  upon  these  words,  the  Court  ought  to  resort 
to  it,  as  in  the  case  of  Lord  Bindon  v.  the  Earl  of  Suffolk,  1  P.  W.  96: 
Devise  of  a  debt  to  five  grand-children,  share  and  share  alike,  equally  to 
be  divided  between  them;  and  if  any  of  them  die,  then  to  the  survivor; 


any 

the  testator;  for,  by  that  construction,  every  word  of  the  will  would 
have  its  effect  and  operation.'  There  is,  in  another  part  of  the  will,  a 
plain  inference,  that  the  testator  meant  a  survivorship  arising  among  one 
another,  and  not  a  survivorship  in  the  life  of  the  testator.  It  is  in  the 
preceding  clause  relating  to  the  personal  estate,  where  the  same  words 
are  used,  and  the  benefit  of  survivorship  given  in  case  any  oi  them  died 
before  21.  The  four  children,  who  are  to  take  the  personal,  take  too  the 
real  estate;  and  the  same  words,  in  the  same  will,  ought  to  have  the 
same  sense.  He  was  here  making  a  provision  for  the  younger  children, 
to  take,  indeed,  as  tenants  in  common,  but  with  the  benefit  of  survivor- 
ship. What  benefit  of  survivorship  could  he  intend^  but  the  same  as  he 
intended  in  the  survivorship  of  the  testamentary  part  of  his  p^w>nal 
estate?  I  do  not  doubt  but  this  was  his  real  intention,  as  he  was  making 
a  provision  for  younger  children;  and,  if  one  of  them  should  die^  did 
not  intend  any  part  of  it  should  go  away  to  his  eldest  son,  which  would 
lessen  the  provision  that  was  clearly  intended  for  the  younger  children.'' 
His  Lordship  decreed  accordingly,  (u;) 

A  right  of  survivorship,  it  is  observable,  may  consistently  be  devised 
with  a  tenancy  in  common.  A  person  may  devise  to  two  or  more  per* 
sons  as  tenants  in  common,  with  benefit  of  survivorship.     In  Doe  v. 

(v)  3  p.  W.  380.    9  Mod.  167.  («)  8  Atk.  634.     1  Vca.  13. 
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Ahejf  a  testator  devised  in  the  words:  <<  I  give  and  devise  all,  fitc,  to 
my  three  sisters,  for  and  during  their  joint  natural  lives,  and  the  natural 
life  of  the  survivor  of  them,  to  take  as  tenants  in  common,  and  not  as 
joint-tenants.  And,  from  and  after  the  determination  of  their  respective 
estates,  then  *to  (trustees)  and  their  heirs,  during  the  re-  ^  ^\qq  i 
spective  lives  of  my  said  three  sist<£rs,  and  the  life  of  the  ^  J 

sanrivor  of  them,  upon  trust  to  prevent  the  contingent  estates  hereinafter 
limited  from  being  defeated  or  destroyed;  and,  from  and  after  the  re- 
spective deceases  of  my  said  three  sisters,  and  the  decease  of  the  sor* 
vivor  of  them,"  [remainders  over.]  It  was  determined,  on  this  will, 
that  the  three  sisters  took  as  tenants  in  common  with  benefit  of  survivor- 
ship. '<  To  take  as  tenants  in  common,"  said  Lord  EUenborough,  <<  is, 
correctly  speaking,  repugnant  to  taking  with  benefit  of  survivorship;  but 
if  those  words  are  understood  to  mean,  that  they  were  to  enjoy  the  lands 
as  tenants  in  common,  which  they  might  do  with  benefit  of  survivorship^ 
then  the  only  repugnancy  seems  to  be  in  the  words  *and  not  as  joint- 
tenants.'  I  would  preserve  the  words  <  to  take  as  tenants  in  common;' 
the  words  <  tenants  in  common'  are  of  flexible  meaning,  and  may  be  un- 
derstood, that  although  they  should  take  by  survivorship  as  joint-tenants^ 
yet  the  enjoyment  was  to  be  regulated  amongst  them,  as  tenants  in  com- 
mon." And  Mr.  Justice  Bayley:  <^The  fair  construction  is  to  treat  it 
as  a  devise  to  the  sisters  as  tenants  in  common,  with  benefit  of  survivor- 
ship, and  thereby  give  efiect  to  all  the  words.  A  tenancy  in  common, 
with  beneft  of  survivorship,  is  a  case  which  may  exist,  without  beins  a 
joint-tenancy;  because  survivorship  is  not  the  only  characteristic  of  a 
joint-tenancy.  There  is  one  view  in  which  it  might  be  important  to  the 
testator  to  create  a  tenancy  in  common  with  survivorship,  and  yet  not  a 
j4int-tenancy.  It  might  be  important  in  this  view,  because  if  it  were  a 
joint-tenancy,  one  joint-tenant  might,  by  means  of  a  lease  made  during 
her  life,  convey  to  her  lessee  a  title  paramount  to  that  of  the  survivors. 
It  might,  therefore,  be  *the  object  of  the  testator  to  obviate  p  •}»§  i 
such  a  consequence,  which  would,  in  efiect,  defeat  his  inten-  I-  ^ 

tion."(a?) 


SECTION  XVII. 

OF  A  DEVISE  TO  AN  INFANT  WHEN  OF  AGE. 

On  a  devise  until  an  infant  is  of  age,  and  then  to  the  infant  in  fee;  the 
first  devise  conveys  achattel(y)  interest  to  the  first  devisee;  and  the  de- 
vise to  the  infant  is,  during  the  minority,  a  vested,  and  not  a  contingent, 
remainder,  and  falls  into  possession  when  the  infant  comes  of  age,  or  at 
his  death  during  the  minority,(z)  unless,  notwithstanding  his  death,  the 
preceding  estate  is  intended  to  continue  to  the  end  of  the  21  years,  (a) 

In  Boraston's  case,  Thomas  Boraston  had  issue,  Humphrey,  his  eldest 
aoo,  and  Henry,  his  younger  son.     Henry  had  issue,  Hugh  and  Philip. 

(or)  1  M.  &  8.  428.  (a)  Boiiston'i  caie,  8  Co.  19*    See  3  F. 

(jf)  I  Burr.  334.  W.  177. 

(z)  Manfield  t.  Dngu^  1  Eq.  Cm.  Abr. 
105.    Lomax  ▼.  HolmedoD,  3  P.  W.  170. 
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« 

Thomas  Boraston  devised  in  the  words: — ^  I  give  to  Thomas  Amery  and 
Amphillis  his  wife,  all  that  my  upper  part  of  my  close,  called  Redding, 
for  eight  years  next  after  my  decease.  And  that  the  said  Thomas  Amery, 
nor  his  assigns,  shall,  during  the  said  term,  fell  none  of  the  wood  or  tim- 
ber in  or  upon  the  said  upper  part,  but  shall  preserve  the  woods  to  the 
use  and  behalf  of  the  heir  in  remainder.  And,  after  the  term  of  the  said 
eight  years,  the  said  upper  part  to  remain  to  my  executors,  until  such 
time  as  Hugh  Boraston  shall  accomplish  his  full  age  of  21  years,  and  the 
mean  profits  to  be  employed  by  my  executor  towards  the  performance  of 

r  *1Q0  1  ^^^^  ^^  ^^^^  ^^^^  ^^^  testament.  And,  when  the  said  *Hugb, 
1-  -'  shall  come  to  his  age  of  21  years,  then  I  will  he  shall  enjoy 

the  said  upper  part  to  him  and  to  his  heirs  for  ever."  Hugh  Boraston 
died  at  the  age  of  nine  years.  It  was  contended  for  the  plaintiff  in  this 
case,  that  no  remainder  was  vested  in  Hugh  Boraston,  until  he  attained 
his  age  of  21  years;  and  that  in  the  meantime,  the  lands  descended  to  the 
daughters  of  the  eldest  son,  who  were  the  heirs  at  law  of  the  devisor; 
and  as  Hugh  Boraston  never  reached  21,  the  land  never  vested  in  him, 
but  remained  in  the  heir  at  law.  For  the  defendant  it  was  argued,  that 
the  remainder  vested  in  Hugh  presently  by  the  death  of  the  devisor, 
and  by  Hugh's  death,  without  issue,  the  land  descended  to  Philip,  his 
brother;  and  that  although  Hugh  died  before  his  full  age,  yet  the  interest 
and  term  of  the  executors  did  not  cease.  The  Court  resolved,  that  the 
executors  had  a  good  term  for  twelve  years  [the  remainder  of  the  21,] 
and  that  it  was  not  determined  by  the  death  of  the  minor.  And,  farther, 
<<  that  the  case  was  no  other  in  effect,  but  that  a  man  devises  his  lands  to 
his  executors  (for  the  payment  of  his  debts,)  tm/t7his  son  shall,  or  should 
have,  come  to  his  full  age  of  21  years,  the  remainder  to  his  son  in  fee; 
for  although  these  are  adverbs  of  time,  whenf  &c.,  then,  &c,  yet  they  do 
not  amount  to  make  any  thing  to  precede  the  settling  of  the  remainder, 
no  more  than  in  the  common  case;  a  man  leases  land  for  life  or  years, 
and  after  the  decease  of  the  lessee,  or  the  term  ended,  the  remainder  to 
another,  yet  it  shall  remain  presently;  for  when  these  adverbs  refer  to 
a  thing,  which  must  of  necessity  happen,  there  they  make  no  contin- 
gency. And,  in  the  case  at  bar,  certain  it  is,  Hugh  would  or  might  have 
accomplished  his  age  of  21  years,  which  are,  in  this  case  of  a  will,  all 
one  in  construction  of  law.  So  that  these  adverbs,  Men  and  toAen^  in  our 
r  •191  1  ^^^^  *^^®  demonstrations  of  the  time,  when  the  remainder 
■-  -  to  Hugh  shall  take  effect  in  possession,  as  in  the  said  cases 

of  a  lease  for  life,  and  lease  for  years,  and  not  when  the  remainder  shall 
vest,  "(J) 

Boraston's  case  has  been  followed  on  the  farther  devises  in  the 
words: — 

<^  I  devise,  &c.,  to  my  wife,  till  my  son  and  heir  apparent  shall  attain 
to  his  age  of  21  years,  and  when  my  son  shall  attain  to  his  age,  then  to 
my  son  and  his  heirs.''(c} 

« I  devise,  &c. ,  to  the  Rev.  Mr.  Thomas  Hay  ward  and  John  Bates, 
and  the  survivor  of  them,  and  the  heirs  of  such  survivor,  in  trust,  that 
they  and  the  survivor  of  them,  his  heirs  and  assigns,  shall  lay  out,  em- 
ploy, and  bestow  the  rents  and  profits  of  the  said  premises  for  the  main- 

(6)  3  Co.  19.  (c)  Manfield  ▼.  Dogaid,  1  Eq.  Cas.  Abr. 

196. 
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tenance, education,  and  bringing  up» and  puttingfbrth  into  the  world,  of 
Tfaomaa  and  John  Hay  ward,  sons  of  my  sister^lBIizabeth  Hay  ward,  dia- 
ling their  minorities;  and  when  and  as  they  shall  respectively  attain  their 
ages  of  21,  then  to  the  use  and  behoof  of  the  said  sons  of  my  sister  Hay- 
ward,  the  said  Thomas  Hay  ward  and  John  Hay  ward,  and  their  heirs, 
equaHy."^c/) 

<<  I  devise,  &c.,  to  Thomas  Lea  and  Edward  Johnston*  and  their  heirs 
and  assigns,  to  hold  to  them,  and  their  heirs,  until  Michael  Lea,  so* 
cond  son  of  my  nephew  Thomas,  shall  attain  the  age  of  24  years,  on 
condition  that  they  shall,  out  of  the  rents  and  profits,  during  all  that 
time,  keep  the  buiidingjs  in  repair.  Item,  I  devise  unto  Michael  Lea,  my 
great  nephew,  and  to  his  heirs  and  assigns  for  ever,  when  and  so  soon  as 
he  shall  attain  his  age  of  24  years,  all  the  said,"  &c«(£) 

^Similar  devises  will  also  be  found  in  the  cases  referred  to  ^  •  i  oo  ^ 
in  the  margin.(/)  I      *^*    • 


SECTION  xvra. 

or  Djvxa  wrrHouT  issue. 

To  die  without  issue  appears  to  have  a  technical  meaning.  Popu* 
larly,  A.  dies  without  issue,  if  he  leaves  no  issue  at  his  death. {g)  But, 
technically,  if  A.  leaves  issue  at  his  death,  still  he  dies  without  issue 
whenever  the  issue  fail.  (A) 

A  common  devise  is  to  A.  for  life,  in  tail,  or  in  fee;  and,  farther,  (• 
B.,  when  there  are  no  issue  living  of  A.  There  may  be  no  issue  living 
of  A.  at  A.^s  death;  or  there  may  be  no  issue  living  of  A.  a  century 
hence.  The  devise  may  be  to  B.,  if  there  are  no  issue  of  A.  living  at 
A.'s  death,  or  whenever  there  are  no  issue  living  of  A. 

If  a  person,  seised  in  fee,  devises  to  A.;  and,  farther,  to  B,,  if  there 
are  no  issue  of  A.  living  at  A.'s  death:  if  the  devise  is  to  A.  and  the 
heirs  of  his  body,  A.  will  take  an  estate-tail,  and  B.  a  contingent  remain*- 
der:(t)  if  the  devise  is  to  A.  and  his  heirs,  A.  will  take  an  estate  in  fee^ 
and  the  limitation  to  B.  will  be  an  executory  devise.  (J) 

If  a  person,  seised  in  fee,  devises  to  A.;  and,  farther,  to  *B.,  ^  #1 03  l 
whenever  there  are  no  issue  living  of  A. ;  whether  the  limi-  ^  ^ 

tation  to  A*  is  to  A.  simply ,( A;)  for  life,(/)  in  tail,(m)  er  in  fee,(n)  A.  will 
take  an  estate-tail,  and  B.  a  remainder. 


t 


[d)  Goodtitle  ▼.  Whitby,  I  Burr.  S28.  (t)  BaU.  Fetma  Contiog.  Rrai.  7th  eda, 

[e)  Doe  ▼.  Las,  8  T.  R.  41.  7  note. 
(/)  LoiMX  ▼.  HolmeAoB,  8  P.  W.  176.  (J)  Pelb  v.  Brown,  Oro.  Jte.  590.   Bos 

DoeT.  Uoderdown,  Willes,  393.    Ooodright  ▼.  Jeffery,  7  T.  R.  689.    Boe  ▼.  WaCton,  % 

▼.  Pttker,  1   M.  dt  S.  998.    Edwards  ▼.  BO0.  &  P.  d34.    Dobt.  Webber,  1  Bam.  St 

Symoni,  6  Taunt.  313.    Fanner  ▼.  Franeia,  A.  718.    Doe  ▼.  Frost,  8  Barn,  fc  A.  646. 

t  Bing.  151.    Doe  ▼.  Nichollf,  1  Barn,  tt,  (k)  Lee*8  case,  1   Leo.  285.     Hope  ▼• 

C.  886.  Warter  y.  HutchittMn,  ibid,  781.  Taylor,  1  Burr.  368.     Willea,  8. 

See  aslo  Han«>a  ▼.  Graham,  6  Vee.  389.  (/;  Robinson's  case,  cited  I  Yentr.  380. 

[f)  1  P.  W.  199,  433.     Cowp.  411.     1  (m)  Elton  ▼.  EaM>n,  19  Yea.  78. 

Bro.  G.  C.  190.  (n)  Brice  t.  Smith,  Willes,  1   Dena  ▼. 

(b)  1  Leo.  886.     1   P.  W.  488,  666.  Shenton,  Oowp.410.     Tenny  ▼.  Agar,  13 

Cowp.  418.  East,  253.     Dansey  ▼.  Griffiths,  4  II.  fc  8. 

61.    Bomilly, kat  t.  Junes,  6  Taqnt  863* 
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• 

If  a  persoDi  aeiaed  io  fee,  deyises  to  A.  simply,  for  life,  in  tail,  or  in 
fee;  and,  farther,  in  the  words,  '^  and  if  A.  dies  without  issue,"  to  B.;  B., 
under  the  technical  interpretation  of  these  words,  will  be  entitled  to  the 
IdLudyWhenever  the  issue  of  A.  are  extinct,  whether  at  A.'s  death,  or  at 
any  time  afterwards.  To  confine  these  words,  *<  if  A.  dies  without  is- 
sue,'' to  the  meaning  of  dying  without  leaving  issue  at  A.'s  deathy  there 
must  be  other  wonis  in  the  will,  which  express  or  imply  this  intention; 
otherwise,  the  interpretation  of  the  will  will  depend  on  the  technical 
signification  of  the  words,  ^o)  But  if  there  art  words  in  the  will  which 
prove  the  testator  means  aying  without  leaving  issue  at  A.'s  death;  in 
thisy  as  in  other  cases,  the  testator's  own  meaning  of  the  words  will  con- 
trol their  technical  signification,  {p) 

There  are  many  other  expressions,  it  should  be  observed,  which  are 
construed  to  have  the  same  import  as  the  words,  <<  and  if  A.  dies  without 
issue,"  and  are  understood  to  express  the  testator's  intention  to  be,  to  en- 
title B.  to  the  land  whenever  the  issue  of  A.  fail.  The  particular  words 
in  the  devises  which  follow  have  been  construed  to  have  thb  meaning; 
and,  in  consequence,  the  first  devisee  has,  in  each  case,  been  held  to  take 
an  estate-tail,  and  the  second  devisee  a  remainder: — 
r  *194  1  '^  I  devise,  &C.,  to  William,  my  second  son;  and,  if  he 
■-  '  'deoart  this  world  not  having  'issue,  then  I  will   that  my 

sons-in-law  shall  sell  my  lands. "(;) 

<<  I  give  and  bequeath,  &c,  to  my  dear  children,  if  I  should  leave  any 
to  survive  me;  but,  in  case  I  should  leave  no  such  child  or  children,  nor 
the  issue  of  such  child  or  children,  then  i  give  and  bequeath,"  &c.(r) 

<<1  give  and  bequeath  to  my  grandson,  Samuel  Shenton,  all,  &&;  to 
hold  to  the  said  Samuel  Shenton,  and  the  heirs  of  his  body  lawfully  to 
be  begotten,  and  their  heirs  for  ever;  but,  in  case  the  said  Samuel  Shen- 
ton shall  die  without  leaving  issue  of  his  body,  then  1  give,"  &c.(9) 

*<  I  devise,  &c.,  to  my  son  John  Agar,  and  his  heirs  for  ever;  on  this 
condition  only,  that  he  shall  yearly,  by  half-yearly  payments,  at  Michad- 
mas  and  Lady-day,  pay  to  my  daughter,  Elizabeth  Agar,  the  full  and  just 
sum  of  12/.  a  year,  until  she  shall  attain  the  age  of  21  years,  and  lAer 
that  ase  to  pay  her  300/.  in  lieu  thereof,  and  in  full  of  her  portion;  and, 
for  default  of  payment  of  any  part  so  bequeathed  to  her,  she  shall  enter 
into  the  said  nine  closes,  and  shall  enjoy  them  all  to  her  and  her  heirs  for 
ever  inxase  of  non-payment  or  non-performance  as  afore  limited,  but  not 
otherwise.  And,  in  case  my  said  son  and  daughter  both  happen  to  die 
without  leaving  any  child  or  issue,  lawfully  begotten  or  to  be  begotten, 
then  and  in  such  case  only  I  give  and  devise."  A;c.(/) 

« I  devise,  Ac,  to  (trustees)  and  their  heirs,  in  trust  to  apply  the  rents 
and  profits  of  my  estates  and  efiects  for  my  son  during  his  life;  and  af- 
terwards for  the  heirs  of  his  body;  if  any,  and,  in  default  of  such  isaoey 
then  in  trust,"  &c.(tt) 

r    *195    1      "  '  devise  to  my  eldest  son,  Dansey  Richard  Dansey,  •and 
L  J  his  heirs  for  ever,  all,  &c;  but  if^t  shall  so  happen  that  my 

eldest  son,  D.  R.  Dansey,  shall  die  and  leave  no  issue,  then  I  devise," 

(o)  Cowp.  41 1.     1%  EmC,  261.  (,)  Denn  ▼.  Shenton,  Cowp.  410. 

(  p)  12  Ltat,  262  (,)  Tennj  ▼.  Agir,  12  Eaat,  263, 

(9)  Lee  ■  caee,  1  Leo.  286.  («)  Elton  t.  Eeeon,  19  Ve^  7a. 

(rj  Southbj  ▼.  fitonehouie,  2  Vai.  61 1.  (r)  Thxmj  t.  Griffith^  4  M.  fit  8.  61. 
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**  I  devise  to  my  brotheri  H.  Smith,  sll  my  real  estate,  subject  to  the 
sereral  devises  hereinafter  expressed.  I  devise  to  my  brother's  son,  H« 
Smith,  all  my  estate  in  Radnorshire,  called  the  Meadows  under  Stanmer; 
to  hold  to  him  and  his  heirs  for  ever.  And,  farther,  my  will  is,  that  in 
case  my  brother,  and  his  son,  my  nephew,  shall  happen  to  die,  having  no 
issue  of  either  of  their  bodies,  then  I  devise  all  my  real  estate  to  my 
nephew,  Josias  Clerk,  and  his  heirs.  *'(t&) 

A  term  of  years  cannot  be  entsiled,  and  it  is  illegal  to  devise  in  per* 
petuity.  If,  then,  a  termor  for  years  devises  the  term  to  A.,  simply,  and, 
if  A.  dies  without  issue,  to  B.;(x)  or  to  A.  for  life,  and,  if  A.  dies  with- 
out issue,  to  B.;(y)  or  to  A.  for  life,  and  afterwards  to  the  heirs  of  his 
body;  and,  if  A.  dies  without  issue,  to  B.  ;(z)  or  to  A.  and  the  heirs  of 
his  body,  and,  if  A.  dies  without  issue,  to  B.;(a)  in  either  case,  under  the 
technical  interpretation  of  the  words  <  and  if  A.  dies  without  issue,'  the 
limitation  to  JB.  is  too  remote,  and  in  consequence  void,  and  the  land 
for  all  the  term  is  the  property  of  A.  and  his  personal  representa- 
tives.^6) 

Neither  on  a  devise  to  A.  by  a  tenant  in  fee,  nor  by  *a  |.  ^.  ^^  _ 
termor  for  years,  do  the  words  ^  and  if  A.  dies  without  is-  I*  J 

sue,"  of  themselves,  imply  a  dying  without  leaving  issue  at  A.'s  death.(c) 
But  it  appears  to  be  a  distinction,  that  if  a  person,  seised  in  fee,  devises 
to  A.  for  life,  in  tail,  or  in  fee;  and,  if  A.  dies  without  leaving  issue,  to 
B.;  the  word  leave  does  not  imply  a  dying  without  issue  living  at  A.'s 
death;  and,  therefore,  A.  takes  an  estate-tail,  and  B.  a  remainder.  But 
if  a  termor  for  years  devises  to  A.,  and,  if  A.  dies  without  leaving  issue^ 
to  B;  the  word  leave  does  imply  a  dying  without  issue  living  at  A/s 
death;  and,  therefore,  in  this  case,  the  limitation  to  B.  is  an  executory 
devise  expectant  on  the  death  of  A.  without  leaving  issue  then  living* 
This  distinction  was  made  in  Forth  v.  Chapman,  (^)  and  is  acknowledged 
in  modem  oases.(£) 

In  the  devises  which  follow  by  termors  for  years,  the  failure  of  issue 
has  been  held  to  be  confined  to  the  time  of  the  death  of  the  first  devisee. 
The  limitation  over,  in  each  case,  was,  in  consequence,  not  too  remote, 
and  the  first  devisee  took  the  term  subject  to  the  executory  devise 
over: — (/) 

<<  I  devise,  &c,  to  my  son  Henry  for  his  life  and  no  longer;  and,  after 
his  decease,  to  such  of  the  issue  of  the  said  Henry,  as  Henry  by  his  will 
shall  appoint;  and,  in  case  Henry  shall  die  without  issue,  then  I  de- 
vise,*' &c.(^) 


(«)  BomUlj,  kntv  t.  Jamai,  6  Taunt  ford  ▼.  BaeUay,  3  Vei.  171.     Bigg«  ▼. 

868.  Bentley,  1  Bro.  C.  C.  187,    Glower  ▼.  8tio- 

(x)  Bafford  ▼.  Lee,  8  Fraemaii,  SIO.  thoff,  2  Bro.  C.  C.  33.    IM,  678.  Everett 

Of)  Love  ▼.  Windhaim  1  Lev.  S90.  ▼.   Gell,  1   Yes.  jan.  386.    Chandlees  ▼. 

(z)  Elton  V.  EaMo,  19  Vea.  73.   Kiaeh  Price,  8  Yea.  99.  RawUna  ▼•  Goldfirai^,  6 

T.  Ward.    3  Sim.  fc  St  409.  Yea.  440. 

(a)  Crooke  v.  Devandea,  9  Yea.  197.  (J)  1  P.  W.  663. 

lb)  See  alao  Beauclerk  ▼.  Dormer,  3  Atk.  (e)  9  Yea.  304. 

806.  Saltern  ▼.  Saltern,  3  Atk.  376.    Chand-  (/}  See  alao  Nichola  t.  Hooper,  1  P.  W. 

leaa  ▼.  Priee,  3  Yea.  99.    Roaaell'a  Rep.  19&    Pinbnry  ▼.  Elkin,  iUd,  663.     Greene 

264.  ▼.  Ward,  Roaeell,  363. 

(c)  Beaaclerk  ▼.  Dormer,  8   AUl.  308.  (jr)  Target  ▼.  Gaunt,  1  P.  W.  433. 
Saltern  ▼.  Saltern,  ibid,  376,    Earl  of  8taf- 
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r  *197  1  ^  '  de^iM  to  John  Ctapman  fhe  Iomb  of  tiio  groand  I  *hoid 
!>  J  of  the  school  of  Baogor,  for  the  use  of  ray  Bq>hew8|  Wi» 

liam  Gore  and  Walter  Gore;  and  if  either  of  my  nephews  William  or 
Walter  shall  depart  this  liie^  and  leaT€(A)  no  issue  of  their  respediTe 
bodies,  then  I  give,"  &c«(£) 

<<  I  devise,  £e«,  to  (trustees,)  to  the  use  of  such  ehildren  as  I  shall 
leave  at  the  time  of  my  death,  equally  amongst  them;  and  in  caaeanyof 
my  said  children  shall  die  without  leaving  any  issue,  the  share  of  him  or 
hec  BO  dying  to  go  to  the  survivors  or  survivor  of  them;  and,  in  ease  all 
my  said  children  shall  die  without  leaving  any  issue,  then  to  the  issue  of 
John  Hutchinson. "( J  } 

<<  I  devise,  &c.,  to  my  son,  George  Lyde,  for  life;  and,  after  his  de- 
oease,  to  the  children  of  Georse,  share  and  share  alike;  but  if  George 
shall  die  without  issue  of  his  body,  then  to  my  son  Robert  Lyde^  bt 
life. ''(A) 

<<  I  devise,  &c.,  to  my  grandson,  Thomas  Biley  Peake,  son  of  Danid 
and  Sarah  Peake,  and  the  heirs  lawful  of  him  fit  ever;  but  in  case  he 
should  happen  to  die  and  leave  no  lawful  heir,  then,  and  in  that  case,  I  give 
the  premises,  after  the  death  of  the  said  Thomas  Biley  Peake,  to  the  next 
eldest  son  or  heir  of  the  said  Daniel  Peake  and  Sarah  his  wife;  and  soon 
to  the  next  eldest  son  or  heir,  if  the  last  should  die  without  heirs. "(/) 

**  I  devise,  &c.,  to  my  son  S.  Parker,  and  to  the  heirs  of  his  body  law- 
fully begotten,  and  to  their  heirs  and  assigns  for  ever;  but  in  deCuiIt  of 
such  issue,  then  after  his  decease  to  go  to  my  grandson  T.  Wilkinson,  his 
heirs  and  assigns  for  ever."(vi) 

f  *198  1  **^  devise, &c.,  to  my  grandson  John  Wright,  ami  to  the 
'  ^  -'  ^heirs  of  his  body  lawfully  issuing;  but  in  case  my  grandson 

dies  and  leaves  no  such  heirs,  then  I  bequeath  the  said  premises  to  my 
grandson  John  Crosse  Crooke,  and  such  his  heirs. ''(n) 

**  I  devise,  &c.,  to  j[ trustees)  upon  trust  to  pay  and  spply  the  sum  of 
30/.  for  the  benefit  ot  my  wife  during  her  life,  out  of  the  rents  and  pro* 
fits,  and  the  residue  for  the  maintenance  and  benefit  of  ray  daughter, 
Emma  Sarah.  And  after  the  death  of  my  wifSs,  the  whole  of  the  rents, 
issues,  and  profits  of  the  said  houses  and  premises  shall  be  the  sole  proper- 
ty of  my  said  daughter,  Emma  Sarah,  and  her  children  lawfiiUy  b^^tea; 
and  in  default  of  such  issue,  and  in  case  of  her  death,  the  said  houses  and 

Premises  shall  become  the  joint  property  of  my  sons,  Felix  and  William 
W,  or  the  survivor  of  them."(o) 


SECTION  XIX. 

or  A  J>XVISE  BT  A  TENANT  PVR  AUT£R  Vlfi, 

Ir  a  person,  seised  of  lands  pur  outer  oie,  devises  them  to  A.  and  his 
heirs;  if,  at  A.'s  death,  they  descend  to  the  heirs,  they  wiH  be  special 
occupants  of  the  lands.    So,  if  the  devise  is  to  A.,  and  the  heirs  of  hii 

(A)  See  1  P.  W.  666.  (Q  Goodtitle  ▼.  Pegden,  S  T.  R.  7S0. 

(0  Forth  ▼.  Chapmaii,  1  P.  W.  663.  (m)  Wilkinion  ▼.  8oath,  7  T.  R.  555. 

( j)  Atkinmm  ▼.  HvtchinaoD,  3  P.  W.  268.  (n)  CiooIbb  ▼•  De  Yandea,  9  Vm.  197. 

{h)  Doe  ▼.  Lyde^  1  T.  R.  693.  (e)  Gawlsr  v.  Ca%,  Jaoob  Sep.  34S. 
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body;  if,  at  A.'8  death  the  lands  descend,  the  issue  of  A.  will  be  special 
occupants.(j9)  If  the  devise  is  to  A.  for  life,  remainder  to  B.  for  life; 
on  the  determination  of  A. 's  estate,  B.  will  be  a  special  occupant,  (y^) 

An  estate  pur  outer  vie  may  be  entailed,(r)  in  the  sense  r    ti  qn    -i 
*(which  is  the  true  meaning  of  the  word)  that  the  heirs  ge-  ^  J 

neral  are  cut  off  from  the  line  of  descent  But  an  estate-tail  of  lands 
held  pur  outer  pie  is  not  an  entail  within  the  intent  of  the  statute  de 
donis.(8)  If,  therefore,  a  person,  seised  of  lands  pur  outer  vie^  devises 
them  to  A.  and  the  heirs  of  his  body,  A.  may  cut  off  the  entail  without 
either  a  fine  or  a  common  recovery.  He  may  dispose  of  the  estate  pur 
outer  vie  by  any  conveyance,  as  by  a  covenant  to  stand  seised,  a  bargain 
and  sale,  or  a  lease  and  release;(/)  or,  in  equity,  even  by  an  agreement  to 
dispose  of  it,  as  to  sell  or  settle  it.(u)  The  conveyance,  or  agreement, 
will  bar  the  issue  of  A.,  and  also  remainder-men.  If,  also,  the  estate 
pur  outer  vie  is  held  under  a  lease,  and  A.  surrenders  the  lease,  the  issue 
and  remainder-men  will  be  barred  by  it  And  if,  on  the  surrender,  A. 
takes  a  new  lease,  this  he  will  be  entitled  to,  independently  of  the  devise 
of  the  surrendered  lease,  and  neither  the  issue  of  A.,  nor  remainder- 
men, devisees  of  the  old  lease,  will  have  an  interest  in  the  renewed  one.(v) 
It  farther  appears,  that  A.  may  bar  his  i8sue,(u;)  and  perhaps  also  remain- 
der-men,(ar)  by  devise.  It  has  been  mentioned,  that  A.'s  estate  is  not  an 
estate-tail  within  the  intent  of  the.  statute  de  donis;  it  may  be  added,  it  is 
not  an  entail  (or  fee-conditional)  at  common  law.  A.  is  entitled  to  dis- 
pose of  the  estate  j9i/r  outer  vie  before  the  birth  of  issue,  (y) 


•SECTION  XX.  [    *200     ] 

OF  A  DEVISE  BT  A  MORTGAGEE. 

It  appears  that  if  a  mortgagee  for  j/ears^  the  mortgage  bein^  forfeited, 
devises  in  the  words  <<  I  devise  my  mortgages  to  A.,"  the  devise  will  en- 
title A.  to  the  money  due  on  the  mortgage,  and  also  to  the  legal  estate  in 
the  term.(j2r) 

If  a  mortgagee  in  fee^  the  mortgage  being  forfeited,  devises  simply  in 
the  words,  *^  I  devise  my  mortgages  to  A./'  it  appears  to  be  clear,  that 
A.  will  be  entitled  to  the  money  due  on  the  mortgage;(a)  but  there  seems 
to  be  considerable  doubt  if,  in  this  case,  there  not  heing  other  words  in 
the  will  to  explain  the  tesutor's  intention,  the  legal  estate  in  fee  of  the 
mortgagee,  will,  as  well  as  the  money,  pass  under  the  devise.(d)    There 

C^)  6  T.  R.  S98.  (w)  Gray  t.  Mannock,  cited  6  T.  R.  398. 

(q)  8  P.  W.  864.     8  Atk.  376.  Car)  See  6  T.  R.  893. 

(r)  8  Vera.  186.  (y>  Harg.  Co.  Lltt  80  a  (6). 

(«)  8  Vera.  886.     8  P.  W.  863.    1  Atk.  (x)  Gripe  y.  Oryiil,  Cro.  Car.  87,  iUd» 

585.  449,  450.    3  Vea.  6b  B.  49.    Bat  aee  8  Vea. 

(0  8  Yem.  885.     I  Atk.  585.    8  Atk.  46. 

876.     Grey  y.  Manrioek,  cited  6  T.  R.  898.  (a)  8  Tea.  46.  Gripe  t.  Giyail,  Gio.  Gar. 

Doe  T.  LaxtoD,  iUd,  889.  87. 

(tt)  Waatneya  t.  Ghappell,  1  Bro.  P.  G.  (&)  Gripe  t.  OiyaiJ,  Gro.  Gar.  87.    Wil- 

457,  cited  1  Atk.  585.  kinaon  y.  Menyland,  ibid,  447, 449.  8  Yea. 

(v)  Baker  y.  Bayley,  8  Yern.  885.  Dake  46.    8  Yea.  dt  B.  49. 
of  GraAon  y.  Harmer,  3  P.  W.  866,  note 
(e).     Cooper  Rep.  186. 
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is  an  appearance,  that  the  legal  estate  in  fee  may  be  conadered  to  descend 
to  the  testator's  heir  at  law,  in  trust  for  the  devisee  of  the  money  or  be- 
neficial interest  in  the  mortgage,  (c)  In  Crips  t.  Grysil,  a  mortgagee  ia 
foe,  before  forfeiture  of  the  mortgage,  devised  to  Robert  Key,  *^  all  his 
gpods,  monies,  bills  or  bonds,  mortgages  <h*  qiecialties  for  monies;*'  and 
made  him  executor;  and,  without  argument,  the  opinion  of  the  ooart  rf 
Common  Pleas  was,  **  that  these  words,  <  all  my  mortgages,'  made  a  good 
r  *20l  1  devise  of  the  lands  mortgaged ."(<f)  And  in  Silberschildt  v. 
!>  -'  Schiott,  on  a  devise  by  'mortgagee  in  fee,  after  foreclosure  of 

the  mortgage,  it  is  stated  by  Sir  William  6rant:-«<<  The  testator  seems 
not  very  well  to  have  understood  the  efiect  of  a  foreclosure;  and  still 
continues  to  describe  as  a  mortgage  the  interest  he  had.  If  his  interest 
had  been  really  such,  there  is  no  doubt  a  gift  of  the  money  would  have 
carried  his  interest  in  the  land  upon  which  it  was  secured."(e)  On  the 
other  handy  in  Wilkinson  v.  Merryland,  determined  after  Grips  ▼.  Grysil, 
it  appears  that  a  person  was  seised  of  land  in  A.,  B.,  and  C.  in  fee.  The 
lands  in  C.  were  lands  mortgaged  to  him.  After  forfeiture  of  the  mort- 
gage, he  devised  the  lands  in  A.  and  B.,  to  several  persons  in  fee;  and, 
after  several  bequests  of  legacies,  added  this  clause:  <<  All  the  rest  of  my 
goods,  chattels,  leases,  estates,  mortgages,  debts,  ready  money,  plate,  and 
other  goods,  whereof  I  am  possessed,  I  devise  to  my  wife,  after  my  debts 
and  legacies  paid."  He  also  made  his  wife  executrix.  On  this  will,  the  ques- 
tion came  before  the  court  of  King's  Bench,  whether  the  fee  passed  to  the 
wife  by  the  words,  <all  my  estates,  mortgages/ &c.;  and  it  was  held 
*^  that  no  fee  passed  to  her.''(y)  This  case  came  again  before  the  Court; 
<^  But  Jones  and  myself,"  says  the  reporter  (Croke,)  <<  continued  of  our 
former  opinion,  that  no  fee  passed.  But  the  greater  question  would  have 
been,  whether  an  estate  for  life  had  passed  to  the  wife  if  she  had  been 
alive;  because  it  is  coupled  only  with  personal  things,  as  <  goods,  leases, 
estates,  mortgages,  debts,'  &c.,  which  may  be  intended,  that  he  meant 
only  but  estates  for  years,  or  mortgages  for  years;  and  so  much  the  rather, 
by  reason  of  the  words,  *  whereof  I  am  possessed.'  And  Berkley,  Justice, 
(who  was  absent  the  day  before)  concurred  in  opinion;  for  the  heir  shall 
r  *202  1  "^^  ^  disinherited,  nor  the  fee  passed  'away^  without  an  ap* 
^  ^  parent  intent  out  of  the  words  of  the  will.     And  in  this  case 

it  does  not  appear  that  he  intended  to  pass  but  such  things  whereof 
he  was  possessed,  which  extends  only  to  things  personal  or  leases^ 
whereof  he  is  possessed^  and  not  to  freehold,  whereof  he  is  said  in  law  to 
be  seised.  And,  peradventure,  he  was  not  possessed  of  this  land;  for  it 
is  not  found,  that  the  mortgagee  entered  and  was  in  possession:  and  com- 
monly,  in  mortgages,  the  mortgagor  retains  the  possession  until  the 
mortgagee  enters  for  the  forfeiture.  Wherefore,  it  was  appointed,  that 
judgment  should  be  entered  for  the  plaintifil  But  they  agreed,  if  he  had 
devised,  <  all  his  estate  in  such  land,'  or  had  mentioned  that  he  had  such 
land  mortgaged  in  fee,  and  devised  *  his  mortgage,'  the  fee  had  pass- 
ed. "(^)  In  agreement  with  Wilkinson  v.  Merryland  appears  to  be  the 
opinion  of  the  Master  of  the  Rolls,  Sir  John  Strange,  in  the  Attorney- 
General  V.  Meyrick;  where,  on  a  bequest  of  money  due  by  mortgage, 

(e)  WUkiiiBon  t.  MwrrltBd*  Cro.  Car.        (e)  S  Tee.  dc  B.  49. 
447»  449,     8  Vae.  46.  ( /)  Cro.  Car.  447. 

(d)  Ctp,  Car.  87.  (g)  Cro.  Car.  449. 
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ha  stated: — ^^  By  a  gift  of  all  0De*8  mortgages  to  A.,  the  whole  beneficial 
right  passes  to  him;  and  be  the  legal  interest  either  in  the  heir  or  exe- 
cator,  as  it  is  a  mortgage  in  fee  or  term  for  years^each  will  be  considered 
as  trustee  for  A.9  who  will  be  permitted  by  the  Court  to  use  their  names 
to  get  the  money  or  make  the  pledged  estate  his  own  by  foreclosure."(A) 

If  a  mortgagee  in  feCf  or  for  yean,  after  forfisiture  of  the  mortcage, 
deyises  in  the  words,  ^  I  derise  my  messuages,  tenements,  lands,  here* 
ditaments,  and  premises,  to  A«;"  or,  <^  I  devise  all  my  estate  to  A.;''  it 
appears  to  be  now  settled,  that  the  mortgaged  lands  will  pass  inclusively 
in  the  devise,  unless  an  intention  not  to  include  them  can  be  ^  *q(\^  -i 
•inferred  from  the  context(i)     In  Ex  parte  Morgan,  John  I-  J 

Williams,  a  mortgagee  in  fee,  devised  as  follows: — ^^  I  give  and  devise 
all  and  siogular  my  messuages,  tenements,  lands,  hereditaments,  and  pre- 
mises, and  all  my  real  estate,  of  what  nature,  kind,  or  quality  soever, 
and  wheresoever  the  same  are  situate  and  being,  unto  my  niece,  Ann 
Williams,  daughter  of  my  brother,  Edward  Williams,  to  hold  to  her,  her 
heirs  and  assigns  for  ever;  subject,  nevertheless,  and  charged  and  charge- 
able with  the  payment  of  one  clear  annuity,  rent-charge,  or  sum  of  20/., 
to  be  issuing  out  of  all  and  sin^Iar  my  said  real  estates,  and  payable  to 
my  said  brother,  Edward  Williams,  by  his  said  daughter,  Ann  Williams, 
her  heirs  and  assigns,  by  yearly  payments,  for  and  during  the  term  of  his 
natural  life.''  The  testator  appointed  Ann  Williams  his  executrix;  and 
died  seised  of  several  freehold  estates.  By  Lord  Eldon,  on  this  will: — 
'<  The  late  cases  have  taken  this  turn;  that  where  general  words  are  used, 
and  upon  the  will  the  testator  makes  a  disposition  inconsistent  with  the 
disposition  of  that  which  is  not  bis  own,  you  confine  the  general  words. 
By  this  will,  everything  is  charged  with  an  annual  outgoing  of  20/., 
which  might  last  longer  than  the  mortgage.  From  that  circumstance, 
there  is  inconsistency  enough  to  show  he  did  not  mean  to  charge  this  real 
estate,  as  real  estate,  and  it  is  not  charged  upon  his  personal  e8tate."(/) 


•SECTION  XXL  [   •204     ] 

or  ▲  DEVrSE  B7  A  SITBVrviNO  TRUST£S. 

If  a  surviving  trustee  in  fee,  or  for  yearSf  devises  in  the  words,  <<  I  de- 
vise my  messuages,  tenements,  lands,  hereditaments,  and  premises,  to 
A.;''  or,  '<I  devise  all  my  estate  to  A.;^'  it  appears  to  be  now  settled, 
that  the  lands  he  holds  in  trust  will  pass  inclusively  in  the  devise,  unless 
an  intention  not  to  include  them  can  be  inferred  from  the  context(Ar)  In 
Roe  V.  Reade,  one  P.  Rooke  devised  to  G.  Reade  and  his  heirs  on  the 
following  trust: — ^^  That  he,  the  said  G.  Reade,  or  his  heirs  or  assigns,  do 

(A)  2  Vefc  46,  (i)  10  Vei.  101. 

(»)  ioyef.103.     Baa.  Co.  Litt  806,  a  (it)  Roe  T.RMide,  8  T.  R.  118.    Loid 

(1)5.    See  2  Yern.  625.     1   Atk.  605.     2  Bnybroke  Y.Inakip,8  Vei.  417.     lO  Tes. 

Jac.  6t  W.  194.    4  Yee.  149  ;  8  Yei.  436,  103.    BaU.  Co.  Litl.  205  a  (I)  6. 
437.     In  re  HonfiOl,  1  M<Clel.  8c  Y.  292. 
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and  shall  sell,  give,  devise,  or  otherwise  dispose  of,  all  that  my  said  mes- 
suage, &c.,  unto  and  amongst  his  four  children,  G.  6.  Reade,  W.  Reade,  B. 
Reade,  and  J.  Reade,in  such  manner,  and  in  such  shares  and  proportioos, 
as  the  said  G.  Reade  shall,  by  any  deed  or  last  will  and  testament  daljr 
executed,  &c.,  give,  direct,  limit,  or  appoint  the  same."  G.  6.  Reade, 
the  eldest  son  of  the  devisee  G.  Reade,  died  in  the  life-time  of  the  testa- 
tor, leaving  an  only  son,  G.  Reade.  After  the  death  of  P.  Rooke,  G. 
Reade,  the  devisee,  appointed  three-fourth  parts  of  the  premises  to  his 
three  surviving  children.  G.  Reade,  son  of  G.  6.  Reade,  attained  his 
age  of  21,  and  died  leaving  G.  Reade,  the  lessor  of  the  plaintiff,  his  only 
son.  G.  Reade,  the  devisee  and  trustee  under  P.  Rooke*s  will,  by  will, 
after  devising  certain  lands  in  Wiltshire  to  his  son  W.  Reade  in  fee,  con- 
cluded thus: — ^*  and  all  the  rest  and  residue  of  my  ready  money,  and  se- 
curities for  money,  stocks  in  the  public  funds,  goods,  chattels,  real  and 
r  *205  1  P®^^^^'  estate  and  effects  whatsoever  *and  wheresoever,  and 
I-  -'of  what  nature  or  kind  soever,  as  well  copyhold  estates  as 

all  others,  situate  in  the  counties  of  Wilts  and  Dorset,  or  elsewhere  in  the 
kingdom  of  England,  after  payment  of  my  debts,  legacies,  and  funeral 
expenses,  I  give,  devise,  and  bequeath  unto  my  said  son,  W.  Reade,  his 
heirs,  executors,"  &c.  On  this  will  oPthe  trustee,  the  trust  estate  was,  bj 
the  context,  held  not  to  pass  under  the  residuary  clause.  **  The  lessor 
of  the  plaintiff,  said  Lord  Keny on,  <<  claims  the  disputed  fourth  part  as 
the  heir  at  law  of  G.  Reade,  and  he  is  entitled  to  it  by  descent,  unless  it 
were  eiven  away  from  him  by  the  residuary  clause  in  6.  Reade's  will 
That  clause  is  relied  upon  for  this  purpose  by  the  defendants;  and,  un- 
doubtedly, the  words  are  suffici^ntly  comprehensive  to  pass  this  fourth,  if 
it  can  be  collected  from  the  will,  that  the  devisor  intended  that  it  should 
thereby  pass.  In  Chester  v.  Ghester,(/)  it  was  holden,  that  a  remote  re- 
version passed  by  a  general  residuary  clause,  it  appearing  to  be  the  testa- 
tor's intention  that  it  should  pass.  But  all  this  doctrine  was  fully  consi- 
dered by  this  Court,  and  afterwards  in  the  House  of  Lords,  in  the  case  of 
Strong  V.  Teat,(fn)  where  it  was  determined  that  the  general  words  in  a 
will  may  be  restrained,  in  cases  where  it  appears  that  the  devisor  did 
not  intend  to  use  them  in  their  general  sense.  Now,  in  this  case,  the 
trustee  (the  devisor)  had  no  beneficial  interest  in  himself;  he  was  a  mere 
naked  trustee  although  the  use  was  executed  in  him;  and  when  he  set 
about  to  make  a  disposition  of  his  property  by  his  will,  he  used  general 
words  in  the  residuary  clause,  giving  all  his  estates,'  after  payment  of  his 
debts,  legacies,  and  funeral  expenses.'  Now  these  latter  govern  and  re- 
strain the  general  effect  of  the  former  words,  and  show  that   he  only 

r  *206  1  ^^^^^  ^^  S'^^  ^^^^  ^^  which  *he  had  a  beneficial  interest,  and 
^  -'  which  he  had  a  power  of  charging  with  the  payment  of  his 

own  debts.  But  it  is  clear  that  he  could  not  subject  the  estate  in  ques- 
tion to  his  own  debts.  This  satisfies  me  that  he  had  no  idea  of  disposing 
of  the  trust  estate;  and  therefore  I  think,  on  the  authority  of  Strong  v. 
Teat,  that  the  estate  in  question  did  not  pass  by  the  residuary  clause  in 
this  will."  Grose,  J.,  said,  <<  I  think  that  the  description  of  the  estates 
in  the  residuary  clause  is  very  important.  The  devisor  had  an  estate  of 
his  own  in  Wiltshire,  and  another  in  Dorsetshire:  in  the  residuary  clause, 
he  enumerates  these  by  name;  and  in  the  following  words  <or  elsewhere 

(0  8  P.  W.  66.  (m)  2  Barf.  912. 
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io  the  kingdom  of  England'  must  mean  estates  efuBdem  generis,  his  own 
estates.  And  this  construction  is  confirmed  by  the  other  words,  <  after 
payment  of  my  debts/  &C.9  which  clearly  show  that  he  did  not  intend  to 
comprehend  his  trust  estate. ''(n)  In  Lord  Braybroke  v.  Inskip,  it  was  a 
question,  whether  the  legal  estate  passed  to  Lady  Alston,  by  the  will  of 
Sir  Rowland  Alston,  son  and  heir  of  the  surviving  trustee  under  the  will 
of  Owen  Thomas  Bromsall.  Sir  Rowland  Alston  by  his  will  gave  and 
devised  all  his  real  estates  whatsoever  and  wheresoever  to  his  wife,  Dame 
Gertrude  Alston,  her  heirs  and  assigns,  for  ever;  and  also  gave  all  his 
personal  estate  and  effects  whatsoever  and  wheresoever,  to  his  said  wife; 
appointing  her,  and  George  Brooks,  executors.  It  being  contended  that 
the  legal  estate  did  not  pass  by  the  will,  but  descended  to  the  heirs  at  law 
of  Sir  Rowland  Alston,  and  two  of  his  co-heirs  being  infants,  and  another 
a  feme-covert,  an  application  was  made  under  the  statute  7  Anne,  c  19, 
for  a  reference  to  the  Master,  to  inquire  whether  the  infants  were  trus- 
tees within  the  act  The  Master  reporting,  that  the  legal  es-  p*  ^^m  -i 
tate  did  *not  pass  by  the  will,  and  that  the  infants  were  trus-  ^  -' 

tees  within  the  act;  on  a  petition  to  confirm  the  report,  and  that  the  in- 
fants might  join  in  the  conveyance,  the  Master  of  the  Rolls  declared  his 
opinion,  that  the  legal  estate  did  pass  by  the  will,  and  the  infants  were  not 
trustees  within  the  act;  and  dismissed  the  petition.  By  Lord  Eldon:  <'  I  am 
disposed  in  this  case  to  concur  with  the  opinion  of  the  Master  of  the  Rollsi 
meaning  rather  to  state  my  judgment,  that  the  rule  is  not,  that  in  every 
case,  where  general  words  are  used,  the  property  shall  or  shall  not  pass; 
but,  that  in  each  case  you  must  look  at  every  part  of  the  will  for  the  in- 
tention with  regard  to  such  property.  I  do  not  know  in  experience  any 
case,  in  which  the  proposition  is  laid  down  so  strong,  one  way  or  the 
other,  as  it  was  laid  down  in  the  Attorney  General  v.  6uIler.(o)  I  know 
no  case  which  states  as  the  rule,  that  trust  estates  shall  not  pass  under 

Fmeral  words,  unless  an  intention  that  they  should  pass  appears;  and 
incline  to  think  they  will  pass,  unless  I  can  collect  from  expressions  in 
the  will,  or  purposes  or  objects  of  the  testator,  that  he  did  not  mean  they 
should  pass.  In  this  case,  there  is  no  circumstance,  except  one  that  I 
shall  observe  upon,  denoting  any  special  intention.  It  is  the  case  of  a 
dry  trust;  all  the  debts  and  legacies  being  long  paid.  There  was  there- 
fore a  pure  le^l  estate  in  this  testator;  nothing  remaining  to  be  done  but 
to  convey.  There  is  no  one  circumstance  in  this  will  to  cut  down  the 
general  effect  upon  any  notion  of  intention;  unless  it  can  be  said  that, 
where  he  meant  to  create  a  trust,  namely,  as  to  the  personal  estate,  he 

^'oins  another  person  with  his  wife;  giving  the  real  estate  to  her  alone. 
3ut  that  is  too  thin  an  evidence  of  intention  to  afford  much  ^    naQo    -1 
inference.    *The  result  is  this:  on  a  will  containing  words  ^  -' 

large  enough;  and  no  expression  in  it  authorizing  a  narrower  construc- 
tion than  the  general  legal  construction;  nor  any  such  disposition  of  the 
estate  as  is  unlikely  for  a  testator  to  make,  of  any  property  not  in  the 
strictest  sense  his;  as  complicated  limitations;  nor  any  purpose  at  all  in- 
consistent with  as  probable  an  intention  to  vest  it  in  his  wife,  as  devisee, 
as  to  let  it  descend;  I  know  of  no  case,  in  which  a  mere  devise  in  these 
general  terms,  without  more,  where  the  question  of  intention  cannot  be 
embarrassed  by  any  reasoning  upon  the  purpose,  or  objects  or  the  person 

(n)  8  T.  R.  lis.  ^,  (•)  6  Vet,  839. 
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of  the  deviflee,  has  been  held  not  to  pass  the  trust  estate.  If  there  vru 
any  such  case,  I  would  abide  by  it;  but  I  do  not  feel  strong  enough,  up- 
on  authority  or  reasoning,  to  dissent  from  the  decision  of  the  Master  of 
the  Rolls.    Lady  Alston,  therefore,  has  in  her  the  legal  estate,  ^^(j?) 


SECTION  XXU. 

OF  ▲  DETISE  BT  ▲  DONEE  OF  A  POWER. 

Under  this  head  will  be  considered,  first,  a  devise  by  a  donee  of  a 

Kwer,  having  also  an  estate  in  fee  in  the  land;  and,  secondly,  a  devise 
^  a  donee  of  a  power,  who  has  not  an  estate  in  fee  in  the  land. 
^It  frequently  happens,  that  a  person  has  an  estate  in  fee  in  land,  and, 
brther,  a  power  of  appointment  of  the  same  land.    On  a  will  by  him,  it 
is  often  a  question  if  he  has  intended  to  devise  under  the  estate,  or  under 
the  power;  in  other  words,  if  he  has  intended  to  devise,  or  to  appoint 
It  is  among  the  resolutions  in  Sir  Edward  Clere's  case:  <<  If  a  man 
y  1  seised  of  lands  in  fee,  makes  a  feoffment  to  *the  use  of  such 

I-  -■  person  and  persons,  and  for  such  estate  and  estates,  as  he 

shall  appoint  by  his  will :  by  operation  of  law,  the  use  doth  vest  in  the 
feoffor,  and  he  is  seised  of  a  qualified  fee,  that  is  to  say,  until  declaration 
and  limitation  be  made  according  to  the  power.  When  a  man  makes  a 
feoflment  to  the  use  of  his  last  will,  he  has  the  use  in  the  meantime.  U^ 
in  such  case,  the  feoffor  by  his  will  limits  estates  according  to  his  power 
reserved  to  him  on  the  feoffment,  there  the  estates  shall  take  efifect  by 
force  of  the  feoffment,  and  the  use  is  directed  by  the  will;  so  that 
in  such  case  the  will  is  but  declaratory.  But  if  in  such  case,  the 
feoffor,  by  his  will  in  writing,  devises  the  land  itself,  as  owner  of  the 
land,  without  any  reference  to  his  authority,  there  it  shall  pass  by  the 
will;  for  the  testator  had  an  estate  devisable  in  him,  and  power  also  to 
limit  a  use,  and  he  had  election  to  pursue  which  of  them  he  would;  and 
when  he  devised  the  land  itself,  without  any  reference  to  his  authority  or 
power,  he  declared  his  intent  to  devise  an  estate  as  owner  of  the  land  by 
his  will,  and  not  to  limit  a  use  according  to  his  authority."(;)  To  the 
same  effect  is  the  language  of  the  Lord  Chief  Justice  Hobart,  who,  on 
ihe  authority  of  Sir  E.  Clere's  case,  has  said:  <<  If  an  act  will  work  two 
ways,  the  one  by  an  interest,  the  other  by  an  authority  or  power,  and 
the  act  be  indifferent,  the  law  will  attribute  it  to  the  interest,  and  not  to 
the  authority."  "  Where  interest  and  authority  meet,  if  the  party  de- 
clare clearly,  that  his  will  is,  that  this  act  shall  take  effect  by  his  autho- 
rity or  power,  there  it  shall  prevail  against  the  interest  "(r)  The  Lord 
Chief  Justice  Holt,  also,  has  said:  <<  When  one  has  an  authority,  and 
does  an  act  which  can  be  good  no  other  way  but  by  virtue  and  in  pur- 
*fiio  1  ^^^^^^  ^^  ^^^^  authority,  *it  shall  rather  be  understood  to 
I  ^  have  been  by  force  of  his  authority  than  void;  although  in 

doing  the  act  he  takes  no  notice  of  his  authority.    But  where  one  has  an 

{p)  8  Vet.  417.  Cro.  Elix.  877.    8.  C.     See  alio  Browne  t. 

Iq)  6  Co.  18.    Sir  £.  Cleer  t.  Paiker,    Taylor,  Cro.  Car.  38. 

(r)  Hob.  169,  160. 
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interest  and  an  authority  together*  and  he  does  an  act  generally,  it  shall 
be  construed  in  relation  to  his  interest,  and  not  to  his  authority.  And 
this  is  the  very  point  of  Clere's  case.  He  was  seised  in  fee  of  three 
acres  of  land  in  capite  [by  knight  service,]  of  equal  value,  and  made  a 
feofiinent  in  fee  of  two  of  them,  to  the  use  of  his  wife  for  life,  for  her 
jointure;  and  of  the  third  acre  to  the  use  of  such  person  and  persons, 
and  of  such  estate  and  estates,  as  he  should  devise  by  his  last  will;  and 
after  by  his  will  devises  the  said  third  acre,  without  any  notice  taken  of 
his  power  reserved  upon  the  feoffment  Now,  if  they  had  been  three 
acres  of  land  in  socage,  and  he  had  made  such  a  feoffment,  and  after  de- 
vised the  third  acre  without  reference  to  his  power,  it  had  passed  by  the 
will;  because  then  it  might  either  pass,  by  virtue  of  his  interest,  by  the 
will,  or  his  authority  by  the  feoffment;  but  being  capite  [knight-service] 
lands,  which  could  not  pass  but  by  the  authority,  because  he  had  passed 
two  parts  by  act  executed,(^)  this  devise  was  construed  to  be  an  execution 
of  his  authority,  because  otherwise  the  devise  had  been  to  no  purpose."(/) 
These  principles  are  adopted  in  the  exposition  of  wills  at  the  present 
day."(tt) 

If,  then,  a  person,  who  has  an  estate  in  fee  in  land,  and  also  .a  power 
of  appointment  of  the  land,  devises,  by  name,  the  particular  lands;  or 
devises  in  any  general  terms,  as  in  the  words,  <  I  devise  all  my  mes- 
suages, tenements,  lands,  hereditaments  and  premises  to  A.  f  the  devise 
is  interpreted  to  be  a  devise,  and  not  an  appointment,  unless,  by  the  con- 
text, it  appears  to  be  the  intention  of  the  testator  to  ^appoint  r  ttoi  i  i 
under  the  power,  (v)     The  question  if  a  devise  is  to  be  con-  L  ^ 

sidered  as  a  devise,  or  as  an  appointment,  is  often,  it  may  be  observed,  of 
importance  to  remainder-men,  who  by  means  of  the  appointment  may 
be  shut  out  and  deprived  of  the  estate  in  remainder. 

In  Powell  V.  Loxdale,  Martha  Powell  devised  all  her  messuage,  tene- 
ments, and  farm,  with  the  lands,  hereditaments,  and  appurtenants  there- 
unto belonging,  in  Westley  in  the  county  of  Salop,  and  all  other  the 
messuages,  lands,  tenements,  and  hereditaments  that  she  should  be  seised 
or  possessed  of,  unto  her  brother  John  Powell,  and  the  heirs  of  his  body; 
and,  for  default  of  such  issue,  to  such  uses,  &c. ,  a»  he  the  said  John 
Powell,  by  any  deed  or  writing,  or  by  his  last  will  and  testament,  duly 
executed  in  the  presence  of  three  or  more  credible  witnesses,  should 
appoint  the  same;  and,  in  default  of  such  appointment,  she  devised  the 
same  to  John  Kynaston  Powell,  and  the  heirs  of  his  body;  and,  in  de- 
fault of  such  issue,  to  his  brother,  Edward  Kynaston,  and  the  heirs  of 
his  body;  and,  in  default  of  such  issue,  to  the  right  heirs  of  the  said  John 
Powell.  John  Powell  had  in  the  life-time  of  the  testatrix  made  his  will, 
whereby  he  devised  all  his  manor  of  Worthen  in  the  county  of  Salop, 
and  all  his  lands  and  premises  situate  in  the  parish  of  Worthen,  and  else- 
where, in  the  county  of  Salop  [to  various  uses.]  When,  after  the  death 
and  under  the  will  of  Martha  Powell,  John  Powell  became  seised  of  the 
estate  and  premises  at  Westley,  he  published  a  codicil  to  his  will  in  these 
words:  <<  Whereas  I  have  in  my  last  will  devised  all  that  my  manor  of 
Worthen,  in  the  county  of  Salop,  and  hereditaments  situate  in  the  parish 
of  Worthen,  and  elsewhere,  in  the  said  county  (after  several  estates  for 


(»)  See  Co.  LttU  111  b. 

(0  12  Mod.  469. 

(»)  6  Barn,  h  C.  730. 


(v)  6  Co.  18.  Browne  t.  Taylor,  Cro. 
Car.  38.  Powell  ▼.  Loxdale^  2  Barn.  &  A. 
291. 
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r  *212  1  ^^^^'  ^^^  '°  ^'''  ^^^'^^^  mentioned  are  determined)  *to  my 
L  ^  right  heirs^    Now,  I  do  hereby  revoke  and  make  void  the 

said  gift  and  devise  to  my  right  heirs,  and  I  do,  in  lieu  thereof,  give  and 
devise  the  ultimate  reversion  in  fee  of  all  my  said  estates  in  the  parishes 
of  Worthen,  Westbory,  and  Cherbury,  in  the  said  county  of  Salop,  to 
my  nephew,  John  Kynaston  Powell,  named  in  my  will,  and  his  hein 
And  I  do  hereby  confirm  my  said  wUl,  and  all  matters,  in  every  other 
respect"  John  Powell  had  not  any  estate  in  the  parish  of  Westbury, 
except  the  said  farm  and  premises  at  Westley,  devised  to  him  by  the 
will  of  Martha  Powell^  which  is  situate  in  the  parish  of  Westbury;  and 
he  died  without  issue. 

On  this  case,  the  court  of  King's  Bench  returned  a  certificate  to  the 
court  of  Chancery,  that  the  power  of  appointment  given  to  John  Powell, 
by  the  will  of  Martha  Powell,  was  not  well  executed  by  the  codicil  to 
his  will;  and  that  John  Kynaston  Powell  took  an  estate-tail  to  him,  and 
to  the  heirs  of  his  body,  in  the  Westley  estate.(u;) 

If  a  person  who  has  a  power  of  appointment  of  land,  but  has  not  an 
estate  in  fee  in  it,  devises,  by  name,  the  particular  lands,  the  devise  will 
be  considered  an  appointment,  although  the  power  is  not  referred  to  in 
the  will. 

In  Morgan  v.  Sorman,  a  testator  devised  all  that  his  messuage,  or  malt- 
house,  and  garden,  in  the  parish  of  Upton  Snodsbury;  likewise,  all  that 
house,  with  the  garden  and  orchard  thereto  adjoining,  known  by  the 
name  of  the  Red  Lion,  in  the  parish  aforesaid,  to  his  wife,  Eleanor  Sur- 
man,  for  her  natural  life.  All  the  residue  of  his  real  and  personal  estttte 
whatsoever,  whereof  he  had  not  by  that  his  will  disposed,  be  gave  to  his 
wife,  for  her  to  receive  the  rents  and  profits  thereof  to  her  own  use,  and 
r  *213  1  ^^  *maintain  her  children,  during  her  natural  life.  And, 
^  ^  after  her  decease,  he  gave  and  bequeathed  the  same  to  his 

children,  to  be  parted  among  them  as  she  should  think  proper.  Eleanor 
Surman,  the  widow,  devised  to  her  two  youncest  sons,  James  and  Francis, 
all  that  her  freehold  messuage,  tenements,  and  premsies,in  which  she  then 
lived,  together  with  the  malt-hoase,  all  which  premises  were  then  in  her 
occupation,  and  known  by  the  sign  of  the  Red  Lion,  at  Upton  Snods- 
bury. This  devise  the  court  of  Common  Pleas  held  to  be  a  good  ap- 
pointment under  the  power.  <'  It  has  been  said,"  said  Sir  James  Mans- 
field, <<  that  this  is  not  a  good  execution  of  the  power,  because  the 
testatrix  disposes  of  the  property  as  her  own.  It  is  true,  that  where  a 
person,  having  an  interest  and  a  power,  does  not  refer  to  the  power,  it 
flhall  be  held  that  he  means  only  to  dispose  of  his  interest:  but  where  A. 
is  seised  of  an  estate,  with  a  power  for  B.  to  appoint;  there  B.,  having 
no  estate^  his  act  shall  necessarily  be  inferred  to  be  done  in  execution  of 
the  power.  In  a  case  where  a  woman  devised  her  real  estate,  having 
none,  but  a  power  to  appoint  a  real  estate  of  her  husband's.  Lord  Lough- 
borough held  it  was  a  good  execution  of  her  power.  The  testatrix  [in 
the  present  case,]  then,  taking  as  she  did  only  a  life  interest  in  the  real 
estate,  certainly  had  only  a  power  over  the  reversion,  and  not  an  interest 
in  it  And,  therefore,  although  she  uses  terms  of  devise,  it  is  plain  that 
she  meant  to  execute  the  power.''(x) 

(«)  2  Bvn.  &  A.  S91.  (x)  1  Taont.  289. 
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If  a  person,  who  has  a  power  of  appointment  of  land,  but  has  not  an 
estate  in  fee  in  it,  devises  in  any  general  terms;  as  in  the  words,  I  devise 
all  my  messuages,  tenements,  lands,  hereditaments,  and  premises  to  A. ; 
the  devise  is  interpreted  to  be  a  devise,  and  not  an  appoint-  r-  «2i4  i 
ment,  *unless>  by  the  context  or  collateral  evidence,  it  ap-  ^  ^ 

pears  to  be  the  intention  of  the  testator  to  appoint  under  the  power, 

A  donee  of  a  power,  not  having  an  estate  in  fee  in  the  land,  has  been 
held  to  devise,  and  not  to  appoint,  in  the  following  cases: — 

Roe  V.  Reade,  the  particulars  of  which  case  have  been  before  stated 
in  the  present  chapter,  (y)  In  Ex  parte  Caswall,  Sir  George  Caswall 
surrendered  a  copylold  estate  at  Woodford,  in  Essex,  to  trustees,  to  the 
use  of  his  wife  for  life;  and,  after  her  death,  to  pay  the  rents  and  profits 
to  all  his  children,  equally;  and  then  in  trust  to  such  use  or  uses  as  Sir 
Creorge  should,  by  deed  or  will,  appoint;  and,  for  want  of  appointment, 
then  to  his  son,  John  Caswall,  and  his  heirs.  Sir  George  Caswall  made 
a  will,  in  which  was  the  following  clause:  ^<  As  to  all  the  rest,  residue, 
and  remainder  of  my  effects,  real  and  personal,  of  what  nature,  kind,  or 
quality  soever,  I  give  to  my  son,  George  Caswall."  By  Lord  Hard- 
wicke:  *<  The  question  is,  whether  this  be  a  good  execution  of  the  power. 
As  I  am  at  present  advised,  I  am  of  opinion  it  is  not  The  material 
thing  is  the  limitation  over  of  the  copyhold  in  the  surrender.  What  is 
the  effect  of  that?  Why,  there  is  an  estate  actually  vested  in  John  Cas- 
wall, and  nothing  but  an  appointment  executed  could  divest  it  out  of 
him;  and  this  would  have  been  the  construction  if  it  had  been  a  legal 
estate;  and  although  it  is  a  trust  estate,  yet  in  this  Court  it  ought  to  be  con<- 
sidered  and  construed  in  the  same  manner;  and,  therefore,  is  no  more 
than  an  estate  for  life  to  Sir  George  Caswall,  remainder  in  fee  to  John 
Caswall,  subject  to  be  defeated  on  a  proper  appointment  by  Sir  George 
Caswall.  Sir  George  Caswall  had  other  lands,  by  which  the  devise  to 
George  Caswall  might  *be  satisfied.  Here  is  nothing  that  is  p  *215  1 
at  all  descriptive  of  the  thing  which  Sir  George  Caswall  had  *-  J 

a  power  to  dispose  of,  but  what  is  applicable  to  other  estates  of  which 
Sir  George  was  seised,  and  of  which  he  could  equally  dispose. "(;;)  .  In 
Doe  V.  Bird,  it  appears  that  on  the  marriage  of  the  defendant's  father,  a 
settlement  was  made,  by  which  an  estate  was  settled^  after  the  father's 
life,  to  the  use  of  such  child  or  children  of  the  marriage,  and  for  such 
estates,  &c.,  as  the  father  by  his  will  should  appoint;  and,  in  default  ol 
appointment,  to  be  divided  amongst  all  the  children,  as  tenants  in  com 
mon.  The  father  died,  having  made  a  will,  in  which,  by  a  residuary 
clause,  he  devised  all  the  rest,  residue,  and  remainder  of  his  messuages, 
lands,  &c.,  and  personal  estate,  &c.,  after  payment  of  his  debts,  lega- 
cies, and  funeral  expenses,  to  his  son  John  Bird,  the  defendant.  The 
testator  had  other  lands  besides  the  settled  lands;  and  the  question  was, 
whether  the  residuary  clause  passed  the  settled  lands,  as  well  as  the  oth^i 
lands.  The  court  of  King's  Bench  was  oi  opinion,  that  the  power  was 
not  executed  by  the  will.  <<  There  is  nothing  in  it,"  it  was  said,  "refer- 
ring, in  any  manner,  to  the  power,  nor  from  whence  his  intention  to 
execute  it  could  be  inferred:  and  the  charge  of  debts  and  funeral  expen- 
ses on  the  lands,  &c.,  devised  shewed  his  intention  to  pass  such  lands 
only  as  were  subject  to  those  charges. "(a)    In  Coates  v.  King,  decided 

(y)  SecUonxxi.  (x)  I  Aik.569.  (a)  1 1  Ea«t,49. 
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io  1821  before  the  Privy  CoQDcil,  Alexander  Coates  divided,  by  will, 
his  real  property  in  Antieua,  among  his  three  sons,  with  power  to  one  of 
them  to  dispose,  by  will,  of  his  share.  The  son,  being  possessed  of 
considerable  real  and  personal  estates  in  Antigua,  independant  of  that 
given  by  his  father's  will,  devised  in  these  terms,  "AH  my  real  estates 
in  Antigua,  and  all  other  my  real  estate,  whatsoever  and  wheresoever;" 
r  •Qi  fi  1  and  it  "was  held  that  the  will  did  not  pass  that  property,  over 
•-  ^^'^  J  which  he  had  the  power,  (i)  Denn  v.  Roake  was  an  eject- 
ment for  lands  in  the  county  of  Surrey.  T.  Scott,  and  Sarah  his  wife, 
and  Henry  Roake,  and  Elizabeth  his  wife,  by  lease  and  release  conveyed 
the  premises  in  question,  to  one  Hill,  for  the  purpose  of  suffering  a  com- 
mon recovery.  And  it  was  thereby  declared,  that  the  recovery  should 
enure,  as  to  one  undivided  moiety  of  the  premises,  to  the  use  of  T.  Scott 
for  life;  remainder  to  the  use  of  Sarah  Scott  for  life;  remainder  to  the 
use  of  such  person  and  persons,  and  for  such  estate  and  estates,  as  the 
said  Sarah  Scott  should,  by  any  deed  or  writing,  or  by  her  last  will  and 
testament,  from  time  to  time,  direct,  limit,  or  appoint;  and,  for  want  of 
such  appointment,  to  the  use  of  all  the  children  of  T.  Scott,  and  Sarah 
his  wife,  as  tenants  in  common  in  tail;  and,  for  default  of  such  issue,  to 
the  use  of  Elizabeth  Roake  for  life;  remainder  to  her  children  as  tenants 
in  common  in  tail;  and,  for  default  of  such  issue,  to  the  use  of  T.  Scott 
in  fee.  And  there  were  corresponding  limitations,  as  to  the  moiety  of 
which  Henry  Roake,  and  Elizabeth  his  wife,  were  seised.  A  recovery 
was  accordingly  suffered.  T.  Scott  died  without  issue,  leaving  Sarah 
his  wife  him  surviving.  Sarah  Scott  afterwards  intermarried  with  John 
Trymmer,  who  died,  leaving  his  wife  him  surviving.  Elizabeth  Roake 
died,  leaving  Henry  Roake  her  husband,  and  John  Roake,  her  son  and 
only  child,  her  surviving,  and  without  having  made  any  appointment. 
By  lease  and  release  (the  release  reciting  a  contract  between  Sarah  Trym- 
mer and  John  Roake,  for  the  purchase  of  his  moiety  of  the  premises, 
subject  to  the  life-estate  of  his  father,)  H.  Roake,  and  J.  Roake,  conveyed 
the  premises  for  the  purpose  of  suffering  a  common  recovery  to  the  use 
r  •a  17  1  ^^  ^'  Roake  for  life;  remainder  to  S.  Trymmer  in  fee. 
*■  -"  *Sarah  Trymmer  afterwards  made  her  will,  and  devised  in 

the  words:  "  I  hereby  give  and  devise  all  my  freehold  estates  in  the  city 
of  London,  and  county  of  Surrey,  or  elsewhere,  to  my  nephew  John 
Roake  for  his  life,  on  condition  that  out  of  the  rents  thereof  he  do  from 
time  to  time  keep  such  estates  in  proper  and  tenantable  repair;  and,  on 
the  decease  of  my  said  nephew  J.  Roake,  I  devise  all  my  said  estates 
(subject  to  and  chargeable  with  the  payment  of  SO/,  a  year  to  Ann,  the 
wife  of  the  said  J.  Roake,  for  her  life,)  to  and  amongst  his  children, 
equally  at  the  age  of  21,  and  their  heirs,  as  tenants  in  common;  but  if 
only  one  child  should  live  to  attain  such  age,  to  him  or  her,  and  his  or 
her  heirs,  at  his  or  her  age  of  21.'*  And,  for  default  of  issue  of  J.  Roake, 
to  certain  other  persons  in  the  will  mentioned.  S.  Trymmer  had  not,  at 
the  time  of  making  her  will,  or  at  the  time  of  her  death,  any  other  free- 
hold lands  in  the  county  of  Surrey,  than  those  mentioned  in  the  declara- 
tion. On  this  case,  the  court  of  King's  Bench,  in  error  from  the  court 
of  Common  Pleas,(c)  and  reversing  the  judgment  below,  held  that  the 
will  of  Sarah  Trymmer,  did  not  operate  as  an  execution  of  her  power 

{b)  Ciied  6  Barn.  6c  C.  7S6.  (c)  Doe  t.  Roake,  S  Bingfa.  497. 
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of  appointment,  and  passed  that  moiety  only  of  the  premises  of  which 
the  testatrix  was  seised  in  {ee.(d)  An  important  part  of  the  judgment, 
which  was  delivered  by  the  Lord  Chief  Justice  Abbott,  appears  to  be, 
the  consideration  of  the  Court,  that  although  it  could  be  inferred  that  the 
testatrix  meant  to  give  the  entirety  of  the  lands  in  Surrey,  still  it  will 
not  necessarily  follow  that  she  intended  to  execute  her  power.  This  part 
of  the  judgment  is  as  follows:  <*The  question  then  is,  whether  it  can 
be  safely  and  clearly  inferred,  that  the  testatrix  intended  to  execute  her 
power.  Now  it  appears  by  the  will  that  the  testatrix  had  estates  in  Lon- 
don, or  at  least  supposed  she  ^'had,  and  made  her  will  upon 
that  supposition.  And  we  see  nothing  repugnant  to  reason,  ^  ^^^  J 
or  to  the  ordinary  sentiments  and  intentions  of  mankind,  in  supposing 
that  a  person  having  estates  in  London,  and  an  undivided  moiety  only  of 
estates  in  Surrey,  might  make  a  will  containing  such  an  injunction  as  the 
present  [to  keep  the  estates  in  repair,]  leaving;  that  injunction  to  take  ef- 
fect as  far  as  by  law  it  could.  And  even  if  it  should  be  inferred  from 
this  part  of  the  will  that  the  testatrix  meant  thereby  to  give  the  entirety 
of  the  lands  in  Surrey,  still  it  will  not  necessarily  follow  that  she  intend- 
ed to  execute  her  power,  and  this  for  the  reason  hereafter  mentioned. 
So  if  the  extrinsic  facts  should  lead  to  an  inference  that  the  testatrix  can- 
not have  intended  to  make  a  strict  settlement  of  the  purchased  moiety 
upon  the  family  of  her  sister,  and  leave  that  which  was  originally  her 
own  unsettled  and  undisposed  of;  still,  in  our  opinion,  it  will  not  neces-. 
sarily  follow  that  she  intended  to  execute  her  power.  It  may  be  that 
she  intended  the  will  to  work  by  her  interest  in  the  tenements.  It  may 
have  happened  that  she  had  entirely  forgotten,  the  settlement,  and  sup- 
posed at  the  making  of  her  will  that  she  was  then  seised  of  the  entirety 
of  the  estates  in  fee,  as  but  for  that  settlement  she  would  have  been. 
The  settlement  was  made  in  the  life  of  her  first  husband,  33  years  before 
the  date  of  her  will.  The  only  fact  upon  -the  special  verdict,  shewing 
that  this  settlement  was  ever  thought  of  in  the  interval,  is  the  release 
under  which  she  purchased  her  sister's  moiety  in  1775,  by  which  that 
moiety  was  conveyed  for  the  purpose  of  sufiering  a  recovery.  This 
took  place  eieht  years  before  the  date  of  her  will,  and  no  recovery  was 
suffered  till  alter  her  death,  although  she  lived  eleven  years,  and  must 
have  been  in  possession  of  this  moiety  for  nine  years;  the  tenant  for  life, 
her  sister's  husband,  having  died  in  1775.  It  appears  to  us  to  be,  at 
least,  as  probable  that  she  had  forgotten  the  *settlement,  and  p  . 

intended  the  will  to  work  by  an  interest,  as  that  she  intend-  L  ^  J 
ed  to  execute  the  power  contained  in  the  settlement;  and  even  more  proba- 
ble, because  the  language  of  the  will  is  exactly  such  as  would  be  used  by 
a  person  who  at  the  time  supposed  herself  to  have  an  Estate  in  fee  in  the 
entirety  of  the  tenements,  and  not  such  as  would  be  used  by  a  person 
who  was  conscious  that  she  had  a  power  only  over  one  moiety,  and  a 
seisin  in  fee  of  the  other.  Although,  therefore,  we  may  think  the  tes- 
tatrix intended  that  the  entirety  should  go  in  strict  settlement  on  the 
femily  of  her  sister,  yet  we  think  it  is  possible  to  suppose  Ihat  the  testa- 
trix had  no  intention  to  execute  the  power.  And  if  the  intention  to 
execute  the  power  be  doubtful,  the  will  cannot,  in  our  opinion,  be  deem- 
ed to  be  an  execution  of  it."(e)    The  point  determined  in  Sir  Edward 

(J)  6  Bun.  6c  C.  720.  (e)  5  Bun.  &  C.  783. 
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Clere's  case  being,  that  if  a  person,  who  has  a  power  of  appointment, 
devises  land  without  reference  to  the  power;  if  the  devise  will  be  void 
unless  it  enures  as  a  limitation  of  a  use,  the  devise  shall  operate  not  as  a 
devise  but  as  an  appointment;  it  is  respectfully  proposed  that,  if  froia 
the  will  in  Denn  v.  Roake,  and  collateral  evidence,  it  can  be  inferred  the 
testatrix  supposed  herself  seised  in  fee  of  both  moieties  of  the  estate; 
and,  farther,  it  can  be  collected,  that  she  intended  to  dispose  of  the  en- 
tirety  by  her  will;  the  devise  of  this  testatrix  might,  by  the  same  be- 
nignity(y)  of  the  law  which  determined  the  case  of  Sir  Edward  Clere, 
operate  as  an  appointment,  although  the  testatrix,  mistaking  her  interest 
in  the  land,  intended  to  devise.  In  Sir  Edward  Clere's  case,  the  testa- 
tor, in  ignorance  of  the  law,  intended  to  dispose  of  the  acre  in  question 
by  devise,  which,  however,  by  the  Statute  of  Wills,  he  was  not  entitled 

r  •220  1  ^^  ^^'  ^^^  ^^'''  ^^^^'^'^^y  ^°  ^^^^  ^^'^^  notwithstanding 
^  -'  *the  testator's  intention  to  devise,  was  construed  to  be  a 

limitation  of  a  use  under  the  feoffment.    If,  then,  in  Denn  ▼.  Roake,  it 

can  be  collected,  that  the  testatrix  intended  to  dispose  of  both  moieties 

of  the  land,  but,  in  ignorance  of  her  power  of  appointment,  intended  to 

dispose  of  them  by  devise,  would  it  not  be  in  agreement  with  Sir  Eki- 

ward  Clere^s  case,  to  determine  the  intended  devise  of  the  moiety  in 

question,  to  be  an  appointment  under  the  power  in  the  settlement? 

A  person  having  a  power  of  appointment,  but  not  an  estate  in  fee  in 
the  land,  has  been  held  to  appoint,  and  not  to  devise,  in  cases  where 
neither  the  particular  lands  suoject  to  the  power  were  mentioned,  nor  the 

Ewer  referred  to,  on  the  collateral  evidence  that  the  testator  had  no  other 
ids  to  satisfy  the  words  of  the  will. 

In  Standen  v.  Standen  Charles  Millar  directed  his  real  estate  to  be 
sold;  and  gave  the  money  arising  from  the  sale,  in  trust  for  his  wife  for 
life;  and,  after  her  decease,  as  to  one  moiety,  for  such  person  6r  persons 
as  she  should,  by  any  deed  or  writing,  or  by  will,  with  two  or  more 
witnesses,  appoint;  and  for  want  of  appointment,  then  over.  The  real 
estate  was  not  sold.  The  testator's  widow  received  the  rents  and  pro- 
fits for  her  life;  and  by  her  will  disposed  of  the  residue  of  her  property, 
in  the  words; — <<  All  the  rest,  residue,  and  remainder  of  my  estate  and 
effects,  of  what  nature  or  kind  soever,  and  whether  real  or  personal, 
which  I  shall  be  possessed  of,  interested  in,  or  entitled  to,  at  the  time  of 
mj  decease,  subject  to,  and  after  payment  of,  all  my  just  debts,  funeral 
expenses,  and  specific  legacies,  I  give  to  my  friend,  Samuel  Howard,  for 
his  own  use  and  benefit."  The  will  was  attested  by  three  witnesses. 
The  testatrix  had  no  other  real  estate  than  that  directed  by  her  husband's 
r  *221  1  ^^'^  ^^  ^  ^\^\  and  *Lord  Loughborough  held  her  virill  to 
!>  -^  be  an  appointment.     <^  Take  it,"  he  said,  ^  according  to  the 

strict  technical  rule  in  Sir  Edward  Clere's  case,  that  a  general  disposition 
will  not  dispose  of  what  the  party  has  only  a  power  to  dispose  of,  unless 
it  is  necessary  to  satisfy  the  words  of  the  disposition.  Mrs.  Millar  had 
no  other  real  estate.  I  am  bound  to  satisfy  all  these  words  upon  the 
technical  rule.  I  can  satisfy  them  no  other  way.''(^)  Jones  v.  Curry 
is  an  important  case  on  this  subject;  the  genersJ  words  in  the  will  of  a 
donee  of  a  power,  <<  AH  my  estate  and  effects,  of  whatever  denomioa- 

(/)  Hob.  160.  (j)  %  V«fc  Jan.  689. 
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tion/'  being  there  held  to  be  satisfied  by  the  personal  property  of  the 
testatrix.  It  appears  that  one  William  Browne  devised  to  trustees  a 
moiety  of  certain  freehold  hereditaments,  and  he  directed  them  to  pay 
the  rents  to  Isabella  Common  for  her  life;  and,  after  her  decease,  to  con- 
vey, assign,  transfer,  &c.,  the  premises  equally  amongst  her  children; 
Imd,  in  default  of  such  children,  he  directed  that  his  said  freehold  pre- 
mises should  go  to  such  person  or  persons  to  whom  she  should  by  her 
last  will  and  testament  give,  devise,  and  bequeath  the  same.  Isabella 
Common  died  without  issue.  By  her  will,  executed  and  attested  so  as 
to  pass  real  estates,  she  devised: — ^<  I  give  and  bequeath  unto  my  father 
and  mother,  Thomas  and  Ann,  all  my  estate  and  efiects,  of  whatever  de- 
nomination." «  The  question,'^  said  the  Master  of  the  Rolls,  Sir  Tho- 
mas Plumer,  <'  is,  whether  so  far  as  the  real  estate  is  concerned,  an  inten- 
tion to  exercise  her  power  can  be  collected  from  the  will,  and  from  the 
extrinsic  evidence,  to  which,  on  the  subject  of  realty,  the  Court  is  per- 
mitted to  resort.  On  that  point,  there  is  a  shade  of  novelty  in  this  case; 
but,  notwithstanding  an  anxiety  to  support  the  will,  I  should  not  feel 
justified  in  pronouncing  ajudicial  opinion  that  the  testatrix  de-  ^  ^^  ^ 
signed  •to  pass  this  real  property.     The  case  of  Standen  y,  ^  J 

Standen  has  established,  that,  with  regard  to  real  estate,  the  Court  may 
examine  whether  the  circumstances  of  the  testator's  property  are  such 
as  to  give  efiect  to  the  will;  and  if  this  will  had  contained  an  unequivo- 
cal devise  of  realty,  the  Court,  under  the  authority  of  that  decision, 
must,  in  order  to  give  operation  to  an  instrument,  which  would  other- 
wise be  inoperative,  have  resorted  to  the  fund,  the  subject  of  the  power. 
But  this  will  contains  no  words  which  will  be  without  operation  unless 
referred  to  the  power.  Although  the  testatrix  had  no  real  estate,  she 
might  have  personal  property  of  various  descriptions,  and  the  terms 
would  be  satisfied  by  passing  that'' (A)  In  Lewis  v.  Lewellyn,  certain 
freehold  and  copyhold  estates  were  limited,  in  a  marriage  settlement,  to 
the  use  of  Morgan  Lewellyn  for  life,  remainder  to  the  use  of  Margaret 
Williams  for  life,  remainder  to  the  use  of  such  person  or  persons,  and 
for  such  estate  and  estates,  and  for  such  trusts,  intents,  and  purposes,  and 
charged  and  chargeable  in  such  manner  and  form,  as  the  said  Morgan 
Lewellyn,  by  any  deed  or  deeds,  &c.,  or  by  his  last  will  and  testament, 
should  direct,  limit,  or  appoint  Morgan  Lewellyn  afterwards,  by  his 
will,  executed  to  pass  freehold  estates,  directed  that  all  his  just  debts 
should  be  paid,  as  soon  as  conveniently  might  be  after  his  decease,  and 
charged  all  his  freehold,  copyhold,  and  leasehold  estates  thereinafter 
mentioned,  with  the  payment  thereof;  and,  subject  thereto,  he  devised 
and  bequeathed  all  his  real  and  personal  estates  to  his  brother,  Charles 
Lewellyn.  The  testator  had  no  other  copyhold  estates  except  those 
which  were  comprised  in  the  settlement;  but  he  had  other  freehold  es- 
tates. On  a  bill  filed  by  the  creditors,  the  will  *was  held  ^  ^^^q  -i 
to  be  an  execution   of  the  power  as  to  the  copyhold  es-  ■-  -1 

tates,  but  not  as  to  the  freehold  estates  subject  to  the  power.  By 
Best,  Justice,  for  the  Master  of  the  Rolls:  <<The  question  in  this 
case  is;  whether  the  clause  cannot  be  divided,  aid  considered  as  opera- 
ting in  one  sense  with  respect  to  the  copyhold,  and  in  another  with  re- 
spect to  the  freehold.     If  it  can,  and  the  case  of  Standen  v.  Standen  is 

(A)  1  Swaott  66. 
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rightly  decided,  I  thick  it  applies  strictly  to  this  case.  The  will  does 
not  refer  to  the  power;  but  the  question  is,  whether  it  does  not  refer  to 
the  estate.  It  refers  to  the  estate  in  clear  and  unequivocal  terms;  and 
as  the  rule  is,  that  all  the  words  of  a  will,  should,  if  possible,  have  ef- 
fect; and  these  words  with  respect  to  copyholds  cannot  be  satisfied  by 
any  thing  short  of  considering  them  an  execution  of  the  power,  ut  re9 
rnagis  valeat  quampereat^  they  should  be  so  construed.  That  is  the  ge- 
neral principle  of  Standen  y.  Standen;  and  we  must  look  only  to  the 
?meral  principle,  for  it  is  impossible  to  find  two  cases  precisely  alike, 
he  principle  is,  that  where  there  is  nothing  for  the  will  to  operate  upon, 
but  with  reference  to  the  power,  it  must  operate  as  an  execution  of  the 
power.  For  these  reasons,  I  am  of  opinion,  that  the  will  is  an  execution 
of  the  power  as  to  the  copyholds,  "(t) 

r    *224    1      The  cases  cited  in  the  marKin(j)  are  applicable  to  the  sub- 
L  J  ject  *of  the  present  section.    They  have  been  determined  on 

questions  of  appointments  by  will  of  personal  property. 


SECTION  XXIII. 

OF  A  DEVISE  TO  EXECUTORS  TO  PAT  DEBTS. 

On  a  devise  to  executors  for  the  payment  of  debts,  and  until  the  debts 
are  paid,  the  executors  take  a  chattel  estate  in  the  lands,  and  not  a  free- 
hold estate,  nor  a  term  of  years. 

In  Sir  William  Cordell's  case.  Sir  William  Cordell,  Master  of  the 
Rolls,  devised  his  manor  of  Melford,  &c.,  in  the  county  of  Sufiblk.  to 
his  executors,  for  the  payment  of  his  debts,  and  until  his  debts  should 
be  paid;  remainder  to  Edward,  his  brother,  &c.  After  the  testator's 
death,  the  debts  were  paid,  and  his  [Edward's]  wife  demanded  dower; 
and  it  became  a  question  what  interest  or  estate  the  executors  had;  for 
if  they  had  a  freehold,  then  the  wiie  should  not  have  dower;  and  if  they 
had  but  a  chattel,  determinable  on  the  payment  of  the  debts,  then  she 
should  be  endowed:  and  it  was  resolved  <Uhat  the  executors  had  but  a 
chattel,  and  no  freehold;  for  if  they  should  have  a  freehold  for  their  lives, 
then  their  estate  would  determine  by  their  death,  and  not  go  to  the  exe- 
cutors of  the  executors,  and  so  the  debts  would  remain  unpaid:  but  the 
law  adjudges  it  a  particular  interest  in  the  land,  which  shall  go  to  the 
executors  of  the  executors,  as  assets  for  payment  of  the  debts. ''(^) 


(t)  Turn.  Rep.  104.  391.     Bennett   t.   Abnrrow,  8  Vei.    609. 

\j)  Probert    ▼.   Morgan,   1   Atic  440.  Bradley  ▼.  Westcott,  13  Veak445.    8loeae 

Molton  ▼.  Hotchinion,  ibid,  568.    Maddi-  ▼.  Cadogan,  8agd.  Vend.  6t  P.  6th   edit, 

eon  T.   Andrew,   I  Vee.   68.  #  Andrews  ▼.  Appendix,  No.  zzIt.    Jooea  t.  Tudber,  t 

Emmett,  2  Bro.  C.  C.  297.    Backland  ▼.  Mer.  633. 

Barton,  2  H.    Bl.    136.     Hales  ▼.    Marge-  («)  Cited  8  Co.  96.     Cordell's  case.  Cra 

nun,  8  Ves.  299.    Langbam  ▼  Nenny,  ibid,  Eliz.  316.  8.  C;  6uaTarra*s  case,  cited  8  Co^ 

467.    Roach  ▼.  Haynes,  B  Ves.  153;  and  96.    See  also  Co,  Lilt.  42  a. 
8  Yes.  584.    Nannock  ▼.  Horton,  7  Yes. 
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•A  testator  frequently  wills  his  debts  to  be  paid  by  his  p    ^^g-    - 
executors,  by  a  sale  of  his  land.  In  these  cases,  it  sometimes  ^  -I 

becomes  a  question,  if  the  testator  has  intended  to  devise  the  land,  with 
the  legal  estate  in  it,  to  the  executors;  or,  he  has  intended  to  give  to  them 
only  a  power  to  sell,  and,  consequently,  supposing  the  testator  to  be 
seised  in  fee,  to  leave,  until  the  sale,  the  legal  estate  in  fee  in  the  heir  at 
law. 

There  is  a  distinction  between  a  devise  in  the  words,  I  devise  my 
lands  to  my  executors  to  sell,  and  a  devise  in  the  words,  I  devise  (or 
will(/))  that  my  executors  shall  sell  my  lands,  or,  I  devise  that  my  lands 
shall  be  sold  by  my  executors,  or,  I  devise  my  lands  to  be  sold  by  my  exe- 
cutors. Of  the  two  devises,  the  former  appears  to  be  understood  to  ex- 
press, that  the  testator  intends  to  give  the  land,  and  the  legal  estate  in  it, 
to  the  executors;  the  latter,  that  he  intends  to  give  the  executors  but  a 
power  to  sell.  It  is  stated  in  the  Year  Books: — <Mf  a  man  devises  his 
land  to  his  executors  to  sell,  the  heir  cannot  euier  (medkr);  but  if  he 
devises  his  land  to  be  sold  by  his  executors,  there  the  heir  may  enter, 
and  take  the  profits  until  the  executors  have  sold,  and,  after  the  sale,  the 
purchaser  may  enter  on  the  heir."(9n)  <<  If  a  man  devises  his  land  to 
be  sold  by  his  executors,  and  dies,  and  his  heir  enters,  and  dies  seised, 
and  his  heir  enters  by  descent,  yet  the  executors  may  sell  the  land,  ac- 
eording  to  the  will  of  the  devisor.''(n)  ^<  If  a  man  devises  his  land  to 
be  sold  by  his  executors,  and  dies,  the  heir  enters,  and  afterwards  is  dis- 
seised, yet  the  executors  may  sell,  and  the  purchaser  may  enter.  The 
same  law,  if  the  heir  suffers  a  recovery,  or  levies  a  fine."(o)  It  is  like- 
wise said  by  Littleton:  <^  Also  a  man  may  devise  by  his  testament,  that 
his  executors  may  alien  and  sell  the  ''tenements  that  he  hath  ^  ^nof.  -i 
in  fee-simple,  for  a  certain  sum  to  distribute  for  his  soul.     In  *-  ^ 

this  case,  although  the  devisor  die  seised  of  the  tenements,  and  the  tene- 
ments descend  unto  his  heir,  yet  the  executors,  after  the  death  of  the 
testator,  may  sell  the  tenements  so  devised  to  them,  and  put  out  the  heir, 
and  thereof  make  a  feoffment,  alienation,  and  estate  by  deed,  or  without 
deed,  to  them  to  whom  the  sale  is  made.     And  so  may  ye  here  see  a 
case,  where  a  man  may  make  a  lawful  estate,  and  yet  he  hath  nought  in 
the  tenements  at  the  time  of  the  estate  made."(/^)     It  is  also  stated  by 
Perkins:  <^  If  a  man,  seised  of  lands  in  fee,  willeth  by  his  testament, 
that  his  executors  shsJl  sell  the  same  land,  and  distribute  the  profits  com- 
ing thereof  for  his  soul,  and  the  devisor  dieth;  now  the  inheritance  shall 
descend  unto  the  heir,  and  shall  continue  in  him  until  they,  namely,  the 
executors,  sell,  &c.,  and  then  the  executors  may  enter,  &;c.,  and  thereof 
enfeoff  the  vendee  according  to  the  sale.    But  if  lands  devisable  are  de- 
vised unto  the  executors  for  to  sell,  &c.;  in  this  case,  the  executors,  after 
the  death  of  the  devisor,  may  enter  into  the  lands,  &c.,  because  they  were 
devised  unto  ihem.^\q)    In  Houell  v.  Barnes,  a  person,  seised  of  land 
in  fee,  devised  it  to  his  wife  for  her  life;  and  after  her  death,  ordered  the 
same  to  be  sold  by  his  executors.    On  this  will,  the  court  of  King^s 
Bench  held,  that  the  executors  had  not  any  interest  by  this  devise,  but 
only  an  authority,  (r)     In  Lancaster  v.  Thornton,  a  person  being  seised 

(0  2Borr.  1031.  (j»)  Lift  f.    169.    See  Co.  Litt  112  b, 

(m)  Bto.  Abr.  DeTiie,  6.  and  181  b. 

(ft)  Ibid,  32.  (9)  PerL  641,642. 

(0)  Ibid,  36.  (r)  Cro.  Car.  382. 
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in  fee  of  land,  and  posaessed  of  other  lands  for  a  term  of  years,  deviaed  as 
follows: — <<  I  do  hereby  chargey  and  make  chargeable,  all  and  every  my 
lands,  and  inheritance,  and  leasehold,  with  the  payment  of  my  debts, 
funeral  expenses,  and  legacies;  and,  for  more  speedy  raising  money  for 
r  *227  1  payment  of  them,  I  devise  to  George,  Edmund,  and  *Doro- 
I*  ^  thy  Lancaster,  their  heirs,  executors,  and  administrators  [the 

leasehold  premises,]  for  all  the  residue  of  the  term  therein  to  come,  &&; 
upon  trust  to  sell  the  same,  &c.  But  in  case  the  money  arising  from  the 
sale  of  the  leasehold  estates  shall  not  be  sufficient  to  pay  and  discharge 
all  my  debts,  legacies,  and  funeral  expenses,  then  I  devise,  that  my  said 
two  sons  and  daughter  shall  and  may  absolutely  sell,  mortgage,  or  othe^ 
wise  dispose  of  my  freehold  estate,  for  the  payment  of  such  of  my  said 
debts,  legacies,  and  funeral  expenses,  as  my  said  leasdiold  estate  shall 
not  be  sufficient  to  pay  and  discharge/'  The  testator  appointed  his  sons 
Edmund  and  George,  and  his  daughter  Dorothy,  his  executors.  It  was 
held,  that  no  estate  in  the  freehold  lands  passed  to  the  executors,  but  only 
a  power  to  sell.  <^  Here  are  no  wcnrds,''  said  Lord  Mans&eld,  ^  by  which 
the  [freehold]  estate  is  devised  to  the  executors.  Therefore,  if  it  be 
construed,  that  there  is  a  devise  to  them,  it  must  be  raised  by  implication. 
But,  by  the  frame  of  the  will,  it  is,  plain  that  the  testator  did  not  so  in* 
tend;  for  he  shews,  by  the  expressions  he  has  used,  that  he  knew  the  dis- 
tinction between  a  devise  of  an  estate  to  them,  and  giving  them  only  a 
power  to  sell.  As  to  the  term,  <  devise,'  the  expression  <  I  devise'  is  here 
synonymous  to  saying  <I  will,'  or  <  my  mind  is.'  "(«) 

Sir  Edward  Coke  has  considered  a  devise  in  the  words,  I  devise  my 
lands  to  be  sold  by  my  executors,  to  be  all  one^  with  a  devise  in  the 
words,  I  devise  my  lands  to  my  executors  to  be  sold.  He  says,  <<  In 
this  section  [Litt.  s.  383]  is  implied  a  diversity,  viz.  when  a  man  deviseth 
th^t  his  executors  shall  sell  the  land,  there  the  lands  descend,  in  the 
meantime,  to  the  heir;  and,  until  the  sale  be  made,  the  heir  may  enter, 
and  take  the  profits.  But  when  the  land  is  devised  to  his  executors  to 
r  "228  1  ^^  ^^'^'  there  the  devise  *taketh  away  the  descent,  and 
L  J  vesteth  the  estate  of  the  land  in  the  executor,  and  he  may 

enter  and  take  the  profits,  and  make  sale  according  to  the  devise.  And 
here  it  appeareth,  by  our  author,  that  when  a  man  deviseth  his  tenements 
to  be  sold  by  his  executors,  it  is  all  one  as  if  h^  had  devised  his  tene- 
ments to  his  executors  to  be  sold.  And  the  reason  is,  because  he  deviseth 
the  tenements,  whereby  he  breaks  the  descent "(/)  It  is  much,  how- 
ever, to  be  doubted,  if  the  section  Sir  Edward  Coke  refers  to  in  Little- 
ton, authorises  the  opinion  he  has  formed  from  it;  which  opinion,  more- 
over, appears  to  be  in  terms  opposed  by  the  passage  in  the  Year  Books, 
which  has  been  transcribed  from  Brook's  Abridgment,  Devise,  5.  There 
is  reason  to  think  that,  at  the  present  day,  the  two  devises  may  be  con- 
sidered to  be  difierent;  that  the  latter  will  pass  an  estate  to  the  execoUnSf 
the  former  only  a  power,  (u) 

Personal  property  is,  at  law  and  in  equity,  the  first  fund  for  the  pay* 
ment  of  a  testator's  debts,  unless  an  intention  is  discovered  in  the  will 
to  charge  them  first  on  the  real  estate.     A  testator  may,  if  he  pleases^ 

(«)  2  Barr.  1037.  (u)  See  Co.  Litt.  236  a.  Lord  Nott.  aoli 

(0  Co.  Litt  236  a.  (1),  &  Sogd.  Powen,  3d  ediu  11 1. 
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chtrge  his  real  estate  alone  with  the  payment  of  his  debts;  and  if,  the 
whole  will  taken  together^  this  intention  can  be  collected,  the  personal 
property  of  the  testator  will  be  exempted  from  the  payment  of  themj 
until  the  real  estate,  supposing  it  insufficient,  is  exhausted.(t;) 

On  this  subject  there  is  an  elaborate  judgment  of  Liord  Eldon,  in 
Bootle  ▼.  Blandell. — 

«  The  question/'  said  his  Liordship,  <<  which  the  Court  is  now  called 
upon  to  determine,  is,  whether,  according  to  the  true  intent  and  meaning 
of  this  will,  collected  from  the  *settled  principles  of  ihe  p  ^^^o  i 
Court,  and  the  rules  of  law,  the  personal  estate  of  the  testa-  ^  ^ 

tor  is  to  be  considered  as  exempt  from  the  payment  of  his  debts. 

« In  order  to  determine  what  are  those  principles,  and  those  rules,  the 
several  cases  on  this  subject  have  been  referred  to  in  the  course  of  the 
aa*gument;  and,  on  die  part  of  those  who  contended  that  the  personal 
estate  is  not  exempted,  I  am  pressed  to  consider  this  to  be  the  rule  of 
interpretation;  namely,  that  the  intention  of  the  testator  to  exempt  must 
be  manifested  in  such  a  manner,  as  that  persons  out  of  Court,  on  reading 
his  will,  cannot  fail  to  agree  that  such  was  his  intention. 

<<  Upon  looking  through  the  several  cases  which  have  been  decided 
during  the  period  of  more  than  a  century  past,  I  think  I  should  have 
been  a^ithorised  to  say,  at  the  commencement  of  that  period,  that,  if  such 
a  rule  were  laid  down,  there  could  never,  in  all  human  probability,  be 
any  decision  upon  a  will  furnishing  a  solution  of  this  question;  and  now, 
at  the  close  of  it,  I  think  I  am  authorised  to  say,  that  that  which  it  was 
then  probable  would  be  the  fact,  is  the  fact;  for  on  a  comparison  of  all 
the  cases  which  have  arisen,  it  is  scarcely  possible  to  find  any  two  in 
which  the  Court  altogether  agrees  with  itself;  there  being  scarcely  a 
single  circumstance  that  is  considered  in  one  case  as  a  ground  of  infer- 
ence in  favour  of  the  intention,  but  it  is  considered,  in  other  cases,  as 
against  the  same  inference;  and  I  can  find  no  rule  deducible  from  all  that 
has  been  said  on  the  subject,  but  this  (which  appears  to  be  a  rule  support- 
ed by  all  the  cases  taken  together,)  namely,  that  since  it  has  been  laid 
down  that  express  words  are  not  necessary  to  exempt  the  personal  estate, 
there  must  be  in  the  will  that  which  is  sometimes  denominated  <<  evident 
demonstration,''  sometimes  «  plain  intention,''  and  <'  necessary  implica- 
tion," to  operate  that  exemption. 

*<<  Thus  much  can  be  collected  from  the  cases;  but  when  p  v^^^  1 
you  proceed  farther,  and  inquire  what  it  is  that  constitutes  ^  -^ 

this  «<  evident  demonstration,"  <<  plain  intention,"  and  **  necessary  im- 
plication," it  does  appear  to  me  that  Lord  Alvanley  is  right  when  he 
says.  You  are  not  to  rest  on  conjecture,  but  the  mind  of  the  judge  must 
be  convinced,  that  he  is  deciding  according  to  what  the  testator  intended. 
The  expression  <<  necessary  implication,"  is  frequently  applied  to  cases 
between  a  devisee  and  heir  at  law;  and  yet  there  is  hardly  a  case  decided 
against  an  heir  at  law,  where  the  implication,  upon  which  it  was  so  de- 
cided, was  of  absolute  necessity.  It  is  but  a  loose  way  of  defining  this 
expression,  to  say  that  the  intention  must  be  so  probable  that  the  judge 
cannot  suppose  the  contrary;  and  it  seems  strange  to  lay  down  as  a  rule 
that  express  words  shall  not  be  required,  but  yet  that  there  must  be  ex* 

(v)  Boode  ▼.  Blandell,!  Mw.  198.     1    8wuMt28.    Orenne  ▼.  Greene, '4  Mad.  148. 

MtcbeU  V.  MicheU,  5  Mad.  69. 
V0L.VIII.~3C 
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prestioni  taataoiount  to  express  words.  I  take  it  that  this  is  what  will  be 
foand  to  be  the  result  of  all  the  cases:  that  the  judge  is  in  every  inslanee 
lo  look  at  the  whole  of  the  will  together,  and  then  ask  himself  whether 
he  is  coDvinoed  that  it  was  the  testator's  intention  to  exempt  his  personal 
estate.  Many.rules  are  clear  and  positive.  First,  it  is  certain  that  in 
equity,  as  well  as  at  law,  the  personal  estate  is  first  liable;  and  that  the 
amount  of  the  personal  estate,  whatever  it  may  be,  makes  no  diflerence 
in  the  case.  1  take  it  to  be  certain,  also,  that  it  is  not  enough  for  the 
testator  to  have  charged  his  real  estate  with,  or  in  any  manner  devoted  it 
to,  the  payment  of  his  debts;  that  the  rule  of  construction  is  auch  as 
aims  at  finding,  not  that  the  real  estate  is  charged,  but  that  the  personal 
estate  is  diseharged.  Then,  on  the  question  whether  the  personal  estate 
is  discharged  or  not,  I  apprehend  it  will  be  found  that  the  very  same 
circumstances  have,  in  the  minds  of  different  judges,  led  to  different  con- 
r  *23l  1  elusions.  And  this  is  the  result  to  be  *drawn  from  thenuMt 
*-  -  ^  diligent  comparison  of  all  the  cases."    His  Lordship  then 

observes  on  the  cases  in  the  margin;(«;)  and  proceeds:  <<Then  it  comes 
to  this, — upon  each  particular  case,  as  it  arises,  the  question  will  be,  does 
there  appear,  from  the  whole  testamentary  disposition  taken  together,  an 
intention  on  the  part  of  the  testator  so  expressed,  as  to  convince  a  judi- 
cial mind  that  it  was  meant,  not  merely  to  charge  the  real  estate,  but  so 
to  charge  it  as  to  exempt  the  personal?  For,  it  is  not  by  an  intention  to 
charge  the  real,  but  by  an  intention  to  discharge  tiie  personal  estate,  tliat 
the  question  is  to  be  decided."(ar) 


SECTION  XXIV. 

or  A  BEVISS,  AND  A  TBtTST  IN  THB  DBVISBS  TO  DBVISB. 

Land  is  often  devised  to  a  person  who  is  intended  by  the  testator  to 
have  the  enjoyment  of  the  property  for  his  life;  but,  by  the  will,  he  is 
entrusted  by  a  desire,(y)  request,(2:)  hope,(a)  or  confidence,(6)  of  the 
testator,  to  devise  the  land,  at  his  death,  to  the  parties  the  testator  names. 
In  these  cases,  farther  than  his  own  life  estate,  the  devisee  is  construed  to 
be  a  trustee  for  the  devisees  over.  Yet  it  appears  a  trust  will  not  be 
considered  to  be  created  by  a  will  of  this  description,  if  either,  in  coa- 
r  *232  1  f  ideration  of  *law,  the  parties  to  be  the  devisees  over  are  too 
I-  .  ^  indefinitely  named  by  the  testator;  or,  secondly,  the  devisee 

is  not  unauthorised  to  dispose  of  the  property,  if  he  pleases,  in  his  life- 
time. It  farther  appears,  that  words  merely  of  advice  or  recommenda- 
tion to  a  devisee,  to  leave  the  land,  at  his  death,  to  particular  persons,  aie 
not  considered  to  be  sufficient  to  create  a  trust  in  the  devisee  to  devise  to 
them. 

(w^  Lord  InchiqniD  t.  French,  Amb.  33;  ton  t.  Knowlton»  3  Yes.  107.     BnuDnd  t. 

1  WiW.  83;  1  Cox  Ch.  C.  t.  SUpIeton  t.  Prothero,  ibid,  113. 

Colville,  Porr.  t03.    Wdker  ▼.  JackMn,  S  (x)  1  Mer.  SIS— S30. 

Atk.  634.     Doke  of  AnoMter  ▼.  Miyer,  i  (y)  Eaelas  ▼.  Engbml,  %  Voth.  460. 

Bro.  C.  C.  454.     Stephenson  t.  Heathcote»  (z)  Pieraon  t.  Garnet,  2  B(t».  C.  &  38; 

cited  1  Bro.  C.  C.  468;  reported  1  Eden,  38.  See  1  Bro.  C.  C.  142,  143. 

Teit  ▼.  Lord  North  wick,  4  Vci.  816.     Bur-  (a)  I  Bro.  C.  C.  144. 

(6)  Maney  ▼.  Shennan,  Aoibw  630. 
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The  following  are  cases  in  which  %  trust  has  been  hdd  to  be  created 
in  the  devisee  to  devise: — 

In  Eacles  v.  England,  a  person  bequeathed  in  the  words:  <<I  give  unto 
my  loving  kinsman,  Richard  Hammerton,  the  sum  of  300/.,  100/.  part 
whereof  he  doth  owe  me)  which  I  do  intend  to  give  to  my  cousin,  Susan 
Hammerton,  his  youngest  daughter;  but  my  will  and  desire  is,  that  he 
will  give  the  said  300/.  unto  his  daughter  Susan,  at  the  time  of  his  death, 
or  sooner,  if  there  be  occasion  for  her  better  advancement  and  preferment" 
Richard  Hammerton  died  before  the  testatrix.  Susan,  the  daughter,  died 
at  the  age  of  sixteen,  and  unmarried.  The  plaintiff's  wife  was  adminis- 
tratrix to  her.  It  was  decreed,  that  the  100/.  bond  to  the  testatrix  should 
be  assigned  to  the  plaintiffs,  and  the  200/.  paid  with  interest  from  the  ex- 
hibiting of  the  bill.(c)  In  Mason  and  Limbery,  the  words  of  the  will  were^ 
**l  give  to  my  brother,  Robert  Mason,  2000/.,  which  I  desire  him  at 
his.  death  to  give  to  his  son  and  his  children,  and  to  the  children  of  his 
late  daughter,  as  he  shall  think  fit."  Robert  Mason  died  in  the  life-time 
of  the  testator;  after  whose  death,  the  children  of  Robert  and  his  daugh- 
ter, [the  children  of  the  son  and  the  daughter]  were  held  entitled  to  the 
2000/.  in  equal  shares.(£/)  In  Harding  v.  Glyn,  Nicholas  Harding,  by 
his  will,  gave  <<  to  Elizabeth  his  wife,  all  his  estate,  leases^  and  interest 
*in  his  house  in  Hatton  Garden;  and  all  the  goods,  furniture,  p  wqqo  i 
and  chattels  therein  at  the  time  of  his  death;  and  also  all  his  ^  ^ 

plate,  linen,  jewels,  and  other  wearing  apparel;  but  did  desire(6)  her,  at 
or  before  her  death,  to  give  such  leases,  house,  furniture,  goods,  and 
chattels,  plate,  and  jewels,  unto  and  amongst  such  of  his  own  relations, 
as  she  should  think  most  deserving,  and  approve  of."  The  testator  died 
without  issue.  Elizabeth,  his  widow,  made  her  will,  and  by  it  gave  all 
her  estate,  right,  title,  and  interest  in  the  house  in  Hatton  Garden,  to 
Henry  Swindell;  and  after  giving  to  Caleb  Harding  all  her  plate,  and 
hequeathing  several  other  legacies,  gave  the  residue  of  her  personal  estate 
to  the  defendants,  her  executors.  She  soon  after  died  without  having,  at 
or  before  her  death,  given  any  part  of  the  property  bequeathed  to  her, 
excepting  the  plate,  amongst  her  husband's  relations.  A  bill  was  filed, 
to  have  the  property  distributed  amongst  the  husband's  next  of  kin.  By 
the  Master  of  the  Rolls:  <<  The  first  question  is,  if  this  is  vested  abso- 
lutely in  the  wife;  and  the  second,  if  it  is  to  be  considered  as  undisposed 
o^  after  her  death,  who  are  entitled  to  it?  As  to  the  first,  it  is  clear  the 
wife  was  intended  to  take  beneficially  during  her  life  only.  There  are 
no  technical  words  required  in  a  will;  but  the  manifest  intent  of  the  tes- 
tator is  to  take  place,  and  the  words  <<  willing,"  or  <<  devising,"  have 
been  frequently  construed  to  amount  to  a  trust;  Eacles  v.  England,  2 
Vern.  466;  and  the  only  doubt  arises  on  the  persons  who  are  to  take 
after  the  wife.  Where  the  uncertainty  is  such,  that  it  is  impossible  for 
the  Court  to  determine  what  persons  are  meant,  it  is  very  strong  [reason- 
able] for  the  Court  to  construe  it  only  as  a  recommendation  to  the  first 
devisee,  and  make  it  absolute  as  to  him;  but  here  the  word  <<  relations^" 
is  a  legal  description,  ^'and  this  is  a  devise  to  such  relations,  |.  ^^34  1 
and  operates  as  a  trust  in  the  wife,  by  way  of  power  of  nam-  ^  ^ 

ing  and  apportioning;  and  her  non-performance  of  the  power  [trust] 

(e)  2  Vera.  466.  (0  8m  ^  Bro.  C.  C.  46. 

Id)  CitedAuib.4. 
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AzM  not  make  the  derise  Toid,  but  the  power  shall  devolre  on  the  Court; 
and  although  this  is  not  to  pass  by  rirtue  of  the  Statute  of  DistributioDay 
yet  that  is  a  good  rule  for  the  Court  to  go  by.  And  therefore  I  think  it 
ought  to  be  divided  among  such  of  the  relations  of  the  testator,  Nicholas 
Harding,  who  were  his  next  of  kin  at  her  [his  wife's]  death. "(/*)  la 
Brown  v.  Higgs,  it  was  said  by  the  Master  ot  the  Rolls,  that,  in  Harding 
y.  Glyn,  ^*  the  Court  seems  to  have  held,  that  under  the  word,  <  relations,' 
the  widow  of  the  testator  might,  if  she  thought  fit,  include  persons  not 
next  of  kin;  but  as  to  so  much  as  she  had  not  disposed  of,  it  would  go  to 
such  persons  as  were  next  of  kin  according  to  the  Statute  of  Distribu- 
tions."(^)  In  Clifton  v.  Lombe,  in  the  will  of  Sir  Thomas  Lombe  were 
the  words,  <<  In  consideration  that  Lady  Lombe  has  promised  to  give 
what  I  shall  give  her,  to  her  and  my  children,  at  her  death,  I  give  her," 
&c.  These  words  were  held  to  create  a  trust  for  the  children.  (A)  In 
Massey  v.  Sherman,  a  devise  of  copyholds  to  testator's  wife  in  fee,  ^  not 
doubting  but  that  my  wife  will  dispose  of  the  same  to  and  amongst  my 
children,  as  she  shall  please,"  was  held  to  create  a  trust  for  the  children 
as  the  wife  should  appoint.  (2)  In  the  Earl  of  Bute  v.  Stuart,  a  testator 
devised  certain  estates  and  collieries  to  trustees,  upon  trust  to  convey  and 
dispose  of  the  same  in  such  manner  as  the  Countess  of  Bute,  his  daugh- 
ter, should  direct  or  appoint.  This  devise  the  testator  explained  by  a 
further  clause  in  the  will,  which  declared  that,  although  his  meaning  was 
r  *2S5  1  ^^  ^^^^  ^^^  daughter  the  ^absolute  disposal  of  the  collieries, 
L  ^  &c.,  to  prevent  the  expenses  and  trouble*  that  must  attend 

the  management  of  affairs  of  such  a  nature,  under  the  direction  of  the 
court  of  Chancery,  he  requested  his  daughter  to  direct  the  money  ariaiog 
therefrom,  to  be  applied  in  such  manner  as  he  had  directed  the  same  ia 
default  of  her  direction  and  appointment.  The  Countess  of  Bute  ap- 
pointed to  her  husband  in  fee.  On  a  bill  by  the  Earl  of  Bote  for  a  con- 
veyance from  the  trustees,  Lord  Northington  held  the  appointment  void, 
and  that  the  power  given  to  Lady  Bute  was,  by  the  explanatory  clause, 
intended  to  be  a  power  to  sell  the  estate.(y)  If  Lady  Bute  had  sold  the 
estate,  it  appears  to  have  been  considered,  that  the  request  of  the  testator 
to  Lady  Bute  to  direct  the  application  of  the  purchase  money  amounted 
to  a  desire,  and  that  she  had  no  choice  in  directing  the  application  of 
it{k)  In  Nowlan  v.  Nelligan^  the  father  of  the  plaintiff  made  a  will  in 
the  words,  <<  I  give  and  devise  to  my  beloved  wife,  Harriet  Nowlan,  all 
my  real  and  personal  estate.  I  make  no  provision  expressly  for  my  dear 
daughter,  knowing  that  it  is  my  dear  wife's  happiness,  as  well  as  mine, 
to  see  her  comfortably  provided  for;  but  in  case  of  death  happening  to 
my  said  wife,  in  that  case,  I  hereby  request  my  friends  Staples  and 
Hunter  to  take  care  of,  and  manage  to  the  best  advantage  of  my  lovely 
daughter  Harriet  Nowlan,  all  and  whatsoever  I  may  die  possessed  of." 
The  executors  got  in  the  personal  estate  of  the  testator,  and  with  it  pur- 
chased 11,000/.  4  per  cent',  annuities.  The  mother  afterwards  married 
the  defendant,  Nelligan,  and,  by  a  settlement  previous  to  the  marriage, 
5000/.  part  of  the  11,000/.  were  settled  to  the  use  of  the  daughter  at  SI, 
or  marriage,  and  the  remaining  6000/.  on  the  mother  and  her  int^ided 

(/)  1  Atk.  469.  See  6  Yfli.  601.  8  Yes.        (t)  Ibid,  680. 
671.  (J)  3  Eden,  87. 

(^)  6  Vee.  603,  fk)  Ibid,  104,  lOS, 

(A)  Amb.  619. 
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hosbatid,  and  the  ebildreo  of  the  marriage.  It  was  decreed,  that  under 
the  will,  the  wife  was  entitled  *to  the  11,000/.  for  her  life,  ^  ^^og  t 
subject  to  a  maintenance  for  the  daughter,  and   that  the  ^  J 

daughter  was  entitled  to  the  whole  fund  at  her  mother's  death.(/)  In 
Pierson  y.  Oaruet,  a  testator  bequeathed  personal  property  to  Peter 
Pierson,  his  executors,  administrators,  and  assigns;  and  added,  <<  and  it 
M  my  dying  request  to  the  said  Peter  Pierson,  if  he  shall  die  without 
leaving  issue  liyiog  at  his  death,  that  the  said  Peter  Pierson  do  dispose 
of  what  fortune  he  shall  receive  under  this  my  will,  to  and  among 
the  descendants  of  my  late  aunt,  Anne  Coppinger,  his  grandmother, 
ID  such  manner  and  proportion  as  he  shall  think  proper."  It  was 
decreed  by  the  Master  of  the  Rolls,  that  the  words  in  this  will  were 
imperative,  and  created  a  trust  in  favour  of  the  descendants  of  Anne 
Coppinger.  (m)  And,  on  appeal,  the  decree  was  affirmed  by  Lord  Thur* 
low.  <<  In  this  case,''  said  his  Lordship,  <<  the  devisee  takes  only  an 
estate  for  life  in  the  produce  of  the  fund:  the  intention  of  the  testator 
"was,  that  if  he  had  children,  he  should  take  an  absolute  power  of  disposal; 
if  not,  it  should  go  to  the  descendants  of  his  aunt  If  the  word  used  had 
been  relaiionSj  it  would  go  to  those  within  the  Statute  of  Distribution; 
but,  under  these  words,  it  will  go  only  to  such  relations  as  are  descend- 
ants, which  is  still  more  limited.(n) 

The  farther  cases  referred  to  in  the  margin(o)  are  to  the  same  purpose. 
In  each,  the  particular  words  in  the  will  were  held  to  create  a  tru8t.(j9) 

*In  the  following  case,  a  trust  to  devise  has  been  held  not  p    ^^^o^    ^ 
to  be  created  in  the  devisee;  the  parties  to  be  the  devisees  ^  ^ 

over  being  too  indefinitely  named.—- 

In  Hariand  v.  Trigg,  Philip  Harland  devised  in  thei  words,  <<  And 
all  other  my  leasehold  estates  in  the  parish  or  township  of  Sutton  I  give 
to  my  brother,  John  Harland,  for  ever,  hoping  he  will  continue  them  in 
tfafe  family."  By  Lord  Thurlow:  *^  I  have  no  doubt,  but  a  requisition 
made  with  a  clear  object  will  amount  to  a  trust.  In  the  case  of  the  Duchess 
of  Buckingham's  will,  the  words  were  very  gentle,  but  had  a  distinct 
object;  but  where  the  words  are  not  clear  as  to  their  objtcty  they  cannot 
raise  a  trust  ....  I  had  a  doubt,  whether  the  family  could  not  claim 
some  interest  in  the  subject;  but  when  I  come  to  consider,  I  take  the  rule 
of  law  to  be  this;  that  two  things  must  concur  to  constitute  these  devi- 
ces— the  terms  and  the  object.  *  Hoping'  is  in  contradistinction  to  a  di* 
rect  devise;  but,  whenever  there  are  annexed  to  such  words,  precise  and 
direct  objects,  the  law  has  connected  the  whole  together,  and  held  the 
words  sufficient  to  raise  a  trust;  but  then  the  objects  must  be  distinct:  where 
there  is  a  choice,  it  must  be  in  the  power  of  the  devisee  to  dispose  of  it 
either  way.  If  he  had  sold  these  leaseholds,  the  family  could  not  have 
taken  them  from  the  vendee;  or,  if  he  had  given  them  to  any  one  part  of 

(0  1  Bro.  C.  C.489.  ▼.  Ball,  8  Mer.  437.     Pope  ▼.  Whitcombe, 

(m)  %  Bro.  O.  C.  88.  ibid,  689.    Horwood  ▼.  We0(,  1  Sim.  h,  8t 

(n)  Ibid,  230.  887. 

(o)  Brown  v.  Higgi,  4  Ves.  708.     5  Vet.  (^)  See  also  Godolphin  v.  Godolphta,  1 

495.     8  Vee.  561.     Crawys  ▼.  Colman,  0  Ves.    31.      Vemoa  v.   Vernon,   Amb.    3. 

Yes.  819.     Taylor  t.  George,  2  Ves.  &  B.  Cloudesly  ▼.  Pelham,  cited  ibid,  b,     1  Vero. 

878.     Birch   ▼.  Wade,  3  Ves.  &  B.   198.  411. 
PraTOst  V.  Clarke,  8  Madd.  Rep.  458,  Forbes 

2  c  2 
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the  family,  the  others  could  haye  no  remedy.  The  will  does  not  import 
a  devise,  as  the  words  do  not  clearly  demonstrate  an  obfect,^\q) 

In  the  cases  which  follow,  a  trust  to  devise  has  been  held  not  to  be  crea- 
ted in  the  devisee,  he  not  been  unauthorized  to  dispose  of  the  pro- 
perty in  his  life-time, — 

r  'SSfi  1  *^^  Palmer  v.  Schribb  a  person  devised  the  residue  of  his 
I-  ^  estate  to  his  wife,  and  desired  her  to  give  all  her  estate  at 

her  death,  to  his  and  her  relations.  The  Lord  Chancellor  Harcourt  thou^t 
these  words  <<  too  general  to  amount  to  a  devise  over  of  the  testator's  es- 
tate after  the  death  of  the  wife;  nor  can  it  be  taken  as  a  trust,  because 
the  words  extend  [only]  to  all  the  estate  which  she  shall  be  possessed  of 
at  the  time  of  her  death,  which  the  husband  has  not  any  power  over; 
and,  therefore,  it  must  be  taken  as  a  recommendation,  and  not'as  a  devise 
or  trust  But  if  the  testator  had  desired  his  wife  by  his  will,  to  give  at 
her  death  all  the  estate,  which  he  had  devised  to  her,  to  his  and  her  re- 
lations; there  the  estate  devised  to  her  ought  to  go,  after  her  death,  to  his 
and  her  relations,  according  to  the  Statute  of  Distributions. ''(r)  In 
Bland  v.  Bland,  a  testatrix  devised  all  her  real  and  personal  estate 
to  Sir  John  Bland,  his  heirs,  executors,  administrators,  and  assigns, 
chargeable  with  the  payment  of  all  her  husband's  debts,  and  her  own, 
and  also  with  the  farther  sums  of  4000/.  and  2000/.  The  will  then 
says,  *<  and  it  is  my  earnest  request  to  my  son.  Sir  John  Bland,  that, 
on  failure  of  issue  of  his  body,  he  will  sometime  in  his  lifetime, 
either  by  will,  or  any  other  writing,  settle  the  said  premises,  or  so 
much  thereof,  as  he  shall  stand  seised  of  at  the  time  of  his  decease,  so 
and  in  such  manner  as  that,  on  failure  of  issue  of  his  body,  the  same  may 
come  to  my  daughter,  Mrs.  Jacob,  and  the  heirs  of  her  body,''  ^c  It 
appears  a  trust  was  held  not  to  be  created  in  Sir  John  Bland  under  ibis 
will,  principally  from  the  words  **  or  so  much  thereof  as  he  shall  stand 
seised  of  at  the  time  of  his  decease."  «  There  is  no  request,*'  said  Lord 
r  *239  1  Hardwicke,  <Mo  settle  the  whole  *lands,  or  any  particular 
1-  ^  part;  but  a  power  is  left  in  him  to  dispose  of,  sell,  or  give 

away  the  whole  estate  in  his  life,  and  only  <  so  much  as  he  should  stand 
seised  of  at  his  death,  she  requests  he  would  settle.  It  is  as  much  as  if 
she  had  said,  <  I  leave  it  to  you  to  dispose  of  as  you  think  fit,  but  I  diall 
be  glad  if  you  will  give  as  much  as  you  can  spare,  so  and  ao.'  Sir  John 
might  have  sold  this,  or  settled  it  for  the  advancement  of  a  son  or  daugh- 
ter.'' His  Lordship  added,  <<I  do  not  lay  it  down,  that  in  a  will  a  re- 
quest may  ndt  amount  to  a  legacy,  but  it  should  be  limited  to  some  eer- 
tain  thing,  or  for  some  certain  part  of  a  thing,  and  not  left  absolutely 
to  the  pleasure  of  the  person  to  whom  the  request  is  made."(«)  la 
Wynne  v.  Hawkins,  a  person  by  his  will,  after  giving  some  pecuniary 
legacies,  proceeded,  <<Not  doubting  but  that  she  [testator's  wife]  will 
dispose  of  what  shall  be  left  at  her  death  to  our  two  grandchildren,  all 
the  rest  and  residue  of  my  personal  estate  I  eive  and  bequeath  to  my 
loving  wife  Mary."  By  Lord  Thurlow:  "If  a  bill  had  been  filed  in 
the  life-time  of  the  wife,  could  I  have  ordered  this  money  to  be  laid  out, 
and  that  she  should  receive  the  interest  for  her  life,  and  then  it  should  go 

(q)  1  Bro.  C.  C.  142.  (,)  3  Cox  Rep.  349, 364,  SSS, 

(r)  2  Eq.  Cm.  Abr.291.  p|.  9.     See  al- 
to ibid,  pi.  8,  apparemlj  S.  C. 


or  pRSsusniro  the  txchvical  smcT  of  woads^  &c.         ISl 

over?  These  are  equiTOcal  words,  the  intent  of  which  is  to  be  gathered 
from  the  context  If  the  intention  is  dear,  what  was  to  be  given,  and 
to  whom,  I  should  think  the  words  *  not  doubting'  would  be  strong 
enough.  But  where,  in  point  of  context,  it  is  uncertain  what  property 
was  to  be  given,  and  to  whom,  the  words  are  not  sufficient,  because  it  is 
doubtful  what  is  the  confidence  which  the  testator  has  reposed.  Here  he 
meant  this  fortune  to  pass  throueh  the  pleasure  of  his  wife,  leaving  it  to 
her  to  use  what  she  pleased,  and  consequently  to  make  the  residue  such 
as  she  chose.''(/) 

*The  cases  referred  to(u)  are  farther  authorities  to  the  p  «o>ia  i 
same  eflFect(v)  L      ^*"    J 

In  Cunlifie  v.  Cunliffe,  a  person  devised  certain  <<  sugar-houses,  stock 
in  trade  there,  and  the  appurtenances  thereto  belonging,  to  his  son,  Ellis 
Cunliffe:  nevertheless,  in  case  his  son  Ellis,  should  happen  to  depart  this 
life  without  a  son  or  sons  born  of  his  body  in  his  life-time,  or  in  due  time 
after  his  death,  then  and  in  such  case  he  recommended  it  to  him  to  give 
and  devise  the  said  sugar-houses,  and  stock  in  trade  there,  to  his  brother 
Robert'^  On  this  will,  the  Lord  Commissioners,  Smy the  and  Aston, 
held  the  words  used  by  the  testater  to  amount  to  a  mere  recommenda'' 
tion.     A  trust,  in  consequence,  was  not  created  in  the  devisee,  (u^) 
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The  chief  object  of  a  settlement  of  real  property  on  several  persons 
is,  to  entitle  them,  in  succession,  to  the  enjoyment  of  the  land  for  years, 
for  life,  in  tail,  or  in  fee.  And  the  two  chief  cares  of  the  law  on  a  set- 
tlement of  real  property  are,  to  prevent  a  vacancy  in  the  possession  of 
the  freehold,  and  the  creation  of  a  perpetuity.  The  techni-  ^  ^^41  -i 
cal  *forms  of  particular  estate  and  remainder,  which   are  ^  -' 

found  in  a  common  law  deed,  are  not  required  in  a  settlement  by  will; 
and,  in  their  place,  the  informal  limitations,  called  executory  devises,  are 
permited  to  have  the  efiect  of  technical  limitations.  Irregularity  of  form 
in  a  will  is,  nevertheless,  not  permitted  either  to  put  the  freehold  in 
abeyance,  or  to  create  a  perpetuity.  In  the  exposition,  therefore,  of  exe^ 
cutory  devises;  subserviently  to  the  rules  against  the  abeyance  of  the 
freehold,  and  the  creation  of  a  perpetuity,  the  aim  of  the  law  is,  to  fulfil 
the  intention  of  the  testator;  and,  moreover,  it  should  seem,  to  give  to 
the  irregular  limitations  of  the  will  the  effect  of  a  settlement  in  form  by 
deed.  If  A.,  seised  in  fee,  devises  on  a  contingency,  within  the  legal 
perpetuity,  to  B.  in  fee;  until  the  contingency  luippens,  the  freehold  in 

(1)  1  Bro.  C.  C.  179.  General  t.  Hall,  cited  2  Cox  Rep.  866.  Dol- 

(tt)  Le  Maitre  ▼.  Bannister,  cited  S  Bro.  ton  y.  Hewen,  6  Madd.  9. — Bull  ▼.  Vardy,  1 

C.  C.  4O9  46.    Sprange  ▼.  Barnard,  3  Bro.  .  Vee.  jan.  270,  iaa  ease  oftLpover  to  bequeath. 

C.  C.  685.    Bade  t.  Bade,  6  Madd.   118.  (w)  Amb.  686.    See  2  Bro.   C.  C.  46; 

Curtie  ▼.  Rippon,  ibid,  434.  alto  Le  Maitre  ▼.   Banmiter,  cited  ibid*  40> 

(9)  See  alio  Coante«  of  Bridgwater  t.  46. 

Dokia  of  Bolton,  1  Balk.  286.     Attomej 
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posfesiioiiy  being  andisposed  e^  deBcends  to  the  teBtator's  heir  at  ]xw,(r) 
The  descent  prerentsthe  abeyance  of  the  freehold;  and,  in  effect,  a  par- 
ticular estate,  with  a  limitation  oyer,  are  created  by  the  will;  namely,  to 
the  heir  at  law  until  the  contingency  happens,  and,  on  the  contingency, 
to  B.,  and  his  heirs.  So,  if  A.,  seised  in  fee,  devises  to  B.  and  his  hein, 
until  C.  shall  attain  21,  and  if  C.  should  live  to  that  age,  or  have  issuer 
then  to  C.  in  tail;  but  if  C.  should  happen  to  die  before  the  age  of  SI, 
or  without  issue,  to  D.  in  tail;  until  C.  has  issue,  or  attains  21,  B.  is  the 
tenant  of  the  freehold;  and  as  soon  as  C.  has  issue,  or  attains  21,  C.  be- 
comes tenant  in  tail,  remainder  to  D.  in  tail.  The  limitations  in  the  lat- 
ter supposed  case  are  the  executory  devises  in  the  will  in  Browns  word 
V.  Edwards,(y)  a  direct  point  of  which  case,  it  may  be  added,  is,  that  in 
r  *242  1  ^ords,  <<  but  if  C.  should  *happen  to  die  before  the  age 
^  -I  of  21,  and  without  issue,''  to  fulnl  the  intention  of  the  tes- 

tator, the  word  <  and '  was  construed  or.  An  incidental  point  in  the 
same  case  is,  that  although  a  limitation  on  an  executory  devise  is  neces- 
sarily itself  an  executory  devise;(z)  yet,  notwithstanding  it  may  be  uneer- 
tain  if  the  contingent  interest  under  the  first  executory  devise  will 
ever  become  an  estate,  there  may  still  be  a  certainty  that  the  interest 
under  the  second  executory  devise  will  become  one.  It  was  uncertain  if 
C.  would  ever  reach  21,  or  have  issue;  but  it  was  certain  that  the  in- 
terest of  D.  would  become  an  estate-tail.  Until  C.  attained  21,  or  had 
issue,  the  devise  to  C.  was  executory,  and  the  devise  also  to  D.  Had  C. 
had  issue,  immediately  C.  would  have  had  an  estate-tail,  and  D.  a  re- 
fnainder^  an  estate-tail  in  remainder.  So  also  when,  as  was  the  case,  C. 
attained  21,  C.  had  an  estate-tail,  and  D.  a  vested  remainder  in  tail. 

In  the  case  also  where,  by  the  lapse  of  a  particular  estate,  a  limitation 
in  remainder  is  necessarily  at  the  death  of  the  testator  construed  to  be  an 
executory  devise,  the  freehold  in  possession  will  descend  to  the  heir  at 
law  of  the  testator,  until  the  interest  under  the  executory  devise  becomes 
an  estate,  (a) 

It  further  appears,  that,  on  an  executory  devise  of  lands  of  inheritance, 
tiie  heir  at  law  of  the  testator  is  entitled  to  the  intermediate  rents  and  pro- 
fits of  the  land;(&)  unless^  by  the  executory  devise,  the  interim  rents  and 
r  •243  1  P^^^^^  *^^^  ^^  accumulate,  and,  with  the  land,  are  also  de- 
L  -*  vised  to  the  devisees ;(c)  or,  unless  by  a  residuary (rf)  clause 

they  are  devised:  or,  in  some  other  way(e)  are  disposed  of  in  the  will. 

The  heir  at  law  has  been  held  entitled  to  the  interim  rents  in  the  cases 
which  follow: — 

In  Hopkins  v.  Hopkins,  a  testator  devised  his  real  estate  to  trustees, 
and  their  heirs,  to  the  use  of  them  and  their  heirs,  in  trust  for  Samuel 

(j?)  Pay's  Gate,  Cro.  Efiz.  878.  Gorev.  (c)  OhspaduiT.  BfiMet,Ca8.  tenp.  Tdk 

Oon,  2  P.  W.  as.    Haywaid  t.  Stilliag-  145.    GibMB  ▼.  Loid  MontfiMt,  1  Yes.  4S6. 

fleet,  1  Atk.  422.  Gibson  v.  Rogen,  Amb.  OS.  8.  C.  GlanfiU 

(y)  2  Yes.  243.  v.  Glanvill,  2  Mer.  38.    Geneiy  t.  Fitzge- 

(z)  Gore  t.  Gore  2  P.  W.  28.  raid,  Jacob  Rep.  468. 

(a)  HopkiDs  ▼.   HopkiiiSi    Gas.    temp.  (J)  Stephens    ▼.  Stephensy  Caa.    teoip. 

Talb.44.  Talb.    228.      Gale  ▼.  Gale,  2    Cox,   136. 

(6)  Hopkins    ▼.    Hopkins,    Gas.    temp.  Dake  of  Bridgwater  t.  Egeiton,  2  Yes.  132. 

Talb.44.    Bland  t.  Bland,  2   Gox.    849.  (e)  Bullock  ▼.  Stones,  2  Yes.  521 . 
Bullock  T.  Stonefl,  2  Yes.  621.    See  also 
Chambers  ▼.  Brailafoid,  18  Yes.  368. 
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Hopkins,  son  of  John  Hopkins,  for  life;  and,  from  and  after  his  decease, 
in  trust  for  the  first  and  every  other  son  of  the  body  of  the  said  Samael, 
and  the  heirs  male  of  the  body  of  every  such  son;  and,  for  want  of  such 
issue,  in  case  the  said  John  Hopkins  should  haye  any  other  son  or  sons 
of  his  body,  then  in  trust  for  all  and  every  such  son  and  sons,  respec- 
tively and  successively,  for  their  lives,  with  remainders  over;  the  ulti- 
mate trust  for  the  testator's  own  right  heirs  for  ever.  The  will  farther 
contained  a  proviso,  which  postponed  the  full  enjoyment  of  the  rents  and 
profits  of  the  estate  by  the  sons  of  John  Hopkins  until  they  attained  21. 
Samuel  Hopkins  died  in  the  testator's  life-time  without  issue.  At  the 
time  of  the  death  of  the  testator,  John  Hopkins  had  no  other  son.  It 
was  first  determined,  that  the  limitation  to  the  other  sons  of  John  Hop- 
kins might  operate  as  an  executory  devise.  <<  The  next  question,''  said 
the  Lord  Chancellor  Talbot,  is,  what  is  to  become  of  the  rents  and  profits, 
in  case  this  be  taken  to  be  an  executory  devise,  until  the  ^  ^qaa  i 
birth  *of  a  son  to  John  Hopkins?     And  this  must  depend  *-  ^ 

upon  the  wording  of  the  proviso;  by  which  words  none  are  afiected 
bat  such  as  are  come  to  the  estate  under  the  limitations.  It  restrains 
them  from  having  any  thing  to  do  with  the  estate  until  they  attain  the 
age  of  21,  and  provides  the  surplus,  beyond  their  allowance,  to  be  laid 
up  for  them;  but  here  is  no  provision  made  what  shall  become  of  those 
rents  and  profits  until  a  son  be  born.  But,  until  somebody  is  in  esse  to 
take  under  this  executory  devise,  the  rents  and  profits  must  be  looked 
upon  as  a  residue  undisposed  of,  and  consequently  must  descend  upon 
the  heir  at  law;  the  case  being  the  same,  where  the  whole  legal  estate  is 
given  to  the  trustees,  and  but  part  of  the  trust  disposed  of,  as  in  this  case; 
and  where  but  part  of  the  legal  estate  is  given  away,  and  so,  the  residue 
undisposed  of,  the  legal  estate  descends  upon  the  heir  at  law .*'(/) 

In  filand  v.  Bland,  Sir  John  Bland  devised  to  his  wife  for  a  term  of 
14  years,  to  commence  from  his  decease,  in  trust  to  raise  annuities  for 
his  younger  children,  and  to  pay  all  his  debts,  legacies,  and  funeral  ex- 
penses. He  then  declared  his  will  to  be,  that  as  soon  as  such  annuities 
and  his  debts  and  legacies  and  funeral  expenses  should  be  paid,  the  said 
term  of  fourteen  years  should  cease;  ^<  and  he  gave  the  lands  comprised 
in  the  said  term,  from  and  after  the  expiration  of  that  trust,  to  certain 
trustees,  until  the  defendant.  Sir  John  Bland  [the  eldest  son  of  the  testa- 
tor] had  a  son  of  the  age  of  21  years;  to  whom  they  should  deliver  up 
the  possession  of  all  his  real  estate  comprised  in  the  said  term,  with  all 
the  arrears  and  profits  that  should  have  accrued  before  that  time:  with 
this  proviso,  however,  that  he  should  entail  all  those  real  estates  on  some 
or  one  of  his  brothers  (if  he  should  have  *no  son  who  should  ^  ^^45  1 
arrive  at  the  age  of  21  years,)  who  should  come  next  to  the  ^  ^ 

title  of  baronet."  He  then  declared,  that  neither  his  real  nor  personal 
estate  should  be  put  in  the  power  of  his  son  John,  but  be  preserved  for 
the  use  of  his  eldest  and  other  sons  in  tail  male,  and  after  them  to  the 
use  of  his  (the  testator's)  son,  Hungerford,  and  his  first  and  other  sons  in 
like  manner.  By  Lord  Hardwicke:  <<  As  to  the  devise  to  trustees  after 
the  determination  or  cesser  of  the  estate  of  fourteen  years  to  the  lady 
Bland,  that  must  be  looked  upon  as  a  devise  in  fee,  because  the  trust  can- 
not be  performed  without  it.    As  to  the  rents  and  profits  that  are  to  ac« 

(/)  Cm.  temp.  Talb.  44. 
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croe  until  Sir  John  Bland  has  a  son  aged  91^  I  am  of  opinion  theae  wifl 
belong  to  Sir  John  Bland«  the  defendant.  Thia  caae  very  little  differs  from 
that  of  Hopkins  v.  Hopkins^  (Forr.  44,)  where  there  waa  a  proT'iso,  tbst 
none  of  the  peraons,  to  whom  the  estates  for  life  were  limited,  should  be  in 
possession  thereof  until  their  ages  of  21,  and  then  to  go  to  auch  personi 
as  ahould  first  be  entitled;  there  were  none  of  the  remainder-men  in  ease, 
and  no  proviso  what  was  to  become  of  the  rents  until  a  son  was  bom,  and 
therefore  they  were  looked  upon  as  a  residue  undisposed  of,  and  went  to 
the  heir  at  law.  A  man  cannot  say  negatively,  my  heir  at  law  shall  not 
have  my  estate,  but  he  must  make  a  complete  disposition  of  it  to  some- 
body else."  His  Lordship  declared,  ^<  that  Sir  John  Bland,  as  heir  at 
law  of  his  father,  was  entitled  to  the  surplus  of  the  rents  and  profit?  of 
the  trust  estate  as  should  accrue  during  the  continuance  of  the  term  of 
fourteen  years;  and  also  to  such  surplus  rents  and  profits  as  should  accrue 
from  the  determination  or  cesser  of  the  said  term,  until  he  shoold  have  a 
son  born,  as  being  undisposed  of  by  the  will  of  Sir  John  Bland,  the 
father,  (g) 

r  •246  1  *^^  ^^^  ^^^^  which  follow,  the  interim  rents  and  profits 
'-  ^  have  been  held  to  be  intended  to  accumulate,  and,  with  the 

land,  to  be  devised  to  the  devisee  of  the  executory  devise. 

In  Gibson  v.  Lord  Montfort,  a  person  devised  all  and  singular  his 
freehold,  leasehold,  copyhold,  and  also  personal  estate  of  what  kind 
soever,  to  trustees,  their  executors,  administrators,  and  assigns;  in  trust 
to  pay  several  annuities,  sums,  and  legacies,  by  and  out  of  the  pro- 
duce of  the  personal  estate:  if  that  should  happen  to  be  deficient,  then 
to  pay  the  same  by  and  out  of  the  rents,  issues,  and  profits  arising  by  the 
real  estate:  and  as  for'and  concerning  all  the  rest,  residue,  and  remainder 
of  the  real  and  personal  estate,  of  what  nature  and  k^d  soever,  after  pro- 
vision being  made  for  the  payment  of  the  legacies,  &!c.,  he  gave  the  same 
to  such  child  or  children,  as  his  daughter  should  have  lawfully  begotten, 
whether  male  or  female,  equally  to  be  divided  between  them;  if  his 
daughter  should  die  without  such  issue  of  her  body,  then  he  devised  the 
same  to  two  other  persons,  equal! y^  to  be  divided  between  them,  share 
and  share  alike.  On  this  will,  it  became  a  question,  with  respect  to  the 
surplus  rents  and  profits  of  the  real  estate,  after  satisfaction  of  tlie  parti- 
eular  chargea  on  it  created  by  the  will,  until  such  time  as  the  person  to 
whom  the  testator  devised  on  contingency,  namely,  a  child  of  the 
daughter,  came  in  esse;  whether  they  were  to  go  either  as  part  of  the 
residue  [the  estate  devised,]  to  attend  the  several  limitations  of  that  re- 
sidue [estate,]  or  to  the  testator's  heir  at  law.  Lord  Hardwicke  first  de- 
termined, that  the  trustees  took  und^  the  will  the  legal  estate  in  fee;  and, 
secondly,  that  the  surplus  rents,  until  the  contingency  ot  the  executoiy 
trust  took  place,  were  devised  away  from  the  heir.  « It  is  admitted," 
r  •247  1  ^^^  ^'^  Lordship,  <<that  the  testator  might,  by  express 
^  ^  words,  •have  given  the  surplus  rents  and  profits  that  ahould 

accrue,  before  the  daughter  had  a  childi  or  died  without  issue,  away, 
either  to  such  child  when  born,  or  to  the  person  to  take  when  she  died 
without  issue.  The  question  then  is,  whether  by  express  words^  or  plain 
necessary  implication,  they  are  given  away  from  the  heir  at  law;  and  I 
am  of  opinion  that,  by  plain  necessary  construction,  they  are*     It  if 

(f )  t  Oox^  349. 
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pretty  hftrylio  88 J,  that,  in  any  case,,  where  one  devises  all  the  rest  and 
residue  of  bis  real  estate,  the  heir  should  be  enabled  to  claim  any  thing 
out  of  it;  and  how  can  he  claim  or  take  these  intermediate  profits?  He 
must  claim  them  as  part  of  the  real  estate  undisposed  of.  As  to  the  surplus 
interest  and  profits  of  the  personal  estate,  they  are  admitted  to  pass;  and 
both  real  and  personal  being  eomprised  in  the  same  clause  is  a  strong  aiv 
gument  against  a  resulting  trust  to  the  heir  at  law.  On  the  whole,  I  am 
of  opinion  that  these  surplus  rents  must  be  received  by  the  trustees,  ac- 
cumulated, and  laid  up."(A)  In  Glanvill  v.  Glanvill,  a  testator,  after 
making  a  provision  for  the  maintenance  of  his  son  Thomas  William,  and 
of  his  daughter  Emily,  gave  the  residue  of  his  property  in  the  following 
words:  *^  And  as  to  all  the  rest,  residue,  and  remainder  of  my  estate  and 
eflfects,  as  well  i^sal  as  personal,  or  of  what  other  nature  or  kind  soever, 
I  give  and  devise  the  same  unto  and  to  the  use  of  my  son  Thomas  WiU 
liam  Glanvill,  according  to  the  nature  of  the  same  estates  respectively, 
and  to  be  a  vested  interest  upon  his  attaining  the  age  of  21;  provided, 
that  in  case  my  said  son  shall  happen  to  die  before  attaining  the  said  age  of 
21,  then  all  the  rest  and  residue  of  my  said  real  and  personal  estate,  so 
given  and  devised  unto  him,  shall  go  and  belong  to  my  daughter  Emily 
Glanvill.''  On  this  devise,  the  rents  and  profits  of  the  real  estate  were 
decreed  to  be  accumulated  until  the  devisee,  Thomas  Wil-  ^  . 

liam  ^Glanvill  (who  was  also  the  testator's  heir  at  law,)  ^  J 

should  attain  21;  or,  until  his  death,  which  should  first  happen.(i)  In 
Genery  v.  Fitzgerald,  a  testator,  after  subjecting  his  real  and  personal 
estate  to  the  payment  of  his  debts,  legacies,  and  annuities,  and  making 
provision  for  the  maintenaa^^  of  his  reputed  children,  Edward,  Thomas 
and  William  Fitzgerald,  during  their  minorities,  proceeded  thus:  <<  All 
the  rest,  residue,  and  remainder  of  my  estate,  real,  personal,  or  mixed, 
or  of  what  nature  or  kind  soever  the  same  may  be  or  consist,  and 
wheresoever  situate,  subject  as  aforesaid,  I  give,  devise,  and  bequeath  the 
«ime,  and  every  part  thereof,  unto  the  eldest  of  my  said  three  reputed  chik 
dren,  who  shall  attain  the  age  of  21,  his  heirs,  executors,  administrators 
and  assigns  for  ever."  The  testator  was  seised  of  some  real  estates  in  the 
island  of  Jamaica  (subject  to  a  mortgage,)  with  the  slaves,  the  cattle,  and 
other  stock  upon  them.  The  defendant,  Thomas  Fitzgerald,  the  brother  and 
heir  at  law  of  the  testator,  claimed  to  be  entitled  to  these  premises,  and  to 
the  rents  and  profits,  subject  to  the  mortgage,  until  one  of  the  infant  sons 
of  the  testator  should  attain  the  age  of  21.  A  decree  pronounced  at  the 
Rolls  declared,  that  the  defendant,  Thomas  Fitzgerald,  was  not  entitled 
to  the  rents  and  profits  during  the  minority  of  the  infants;  and,  on  aph 
peal.  Lord  Elden  affirmed  the  decree.  ^  1  think,"  said  his  Lordship, 
**  this  decree  is  right  The  general  principles  are  these:  When  personal 
estate  is  given  to  A.  at  21,  that  will  carry  the  intermediate  interest  If 
a  testator  gives  his  estate,  Blackacre,  at  a  future  period,  that  will  not 
carry  the  intermediate  rents  and  profits.  But  when  he  mixes  up  real  and 
personal  estate  in  the  same  clause,  the  question  must  be,  whether  he  does 
not  show  an  intention,  that  the  same  rule  shall  operate  on  both.  Here 
the  property  was  partly  real,  partly  personal,  and  partly  of  ^  ^^.^  - 
such  a  description  that  *the  testator  does  not  seem  to  have  '-  J 

known  whether  it  was  real  or  personal.  He  does  not  by  his  will  create 
any  trust,  but  makes  a  legal  devise  and  bequest  of  the  whole  together. 

(A)  1  Vet.  485.    Amb.  93.  (t)  2  Mer.  38. 
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hotues  and  premises  should  go,  deseend*  and  come  to  the  testator's  ne- 
phew, William  Studholme,  his  heirs  and  assigns  for  ever.  Hie  infaQt 
son,  Michael  Hodgson,  died  within  a  few  days  of  his  age  of  21.  Mary 
r  ^Q'i'i  I  H^8^°  having  no  other  child,  William  SUidholme,  the  *de- 
1-  -'  yisee  over,  brought  his  bill  for  an  account  of  the  testator's 

personal  estate,  and  to  have  the  same  secured  and  set  apart,  to  the  end 
that,  in  case  the  contingency  of  the  death  of  Mary  Hodgson  without 
children  should  happen,  he  might  receive  the  same;  and  that,  in  the 
meantime,  the  money  arising  from  the  rents  and  profits  might  be  placed 
out  on  securities,  in  order  to  wait  the  event  of  the  contingency.  It  was 
decreed,  <<The  profits  of  the  residue  from  the  death  of  Michael  [the 
rents  of  the  houses  from  the  death  of  Mary  Procter,  the  tenant  for  life,] 
till  the  contingency  happens,  are  to  accumulate  and  be  added  to  the  ca- 
pital; and,  if  no  child  of  the  defendant,  Mary,  by  her  husband  Cuthbert, 
then  to  go  to  the  plaintiff  "(o)  In  Green  v.  Ekins,  a  testator  devised  all 
the  residue  of  his  personal  estate  to  any  son  he  should  have  by  his  wife 
at  his  age  of  21 ;  and,  if  no  son,  then  to  his  daughter  Frances,  to  be  paid 
her  at  her  age  of  21,  or  marriage;  but  if  it  should  happen,  that  his 
daughter  Frances,  should  depart  this  life  before  21,  or  marria^,  and  he 
should  have  no  other  daughter  born  of  his  wife,  who  should  attain  21,  or 
marry;  then,  and  in  such  case,  if  his  daughter,  Elizabeth  Burnaby,  should 
have  issue  of  her  body  one  or  more  son  or  sons,  he  gave  and  bequeathed 
the  residue  of  his  personal  estate  to  such  son  of  his  said  daughter  as 
should  first  attain  the  age  of  21.  The  testator  died  soon  after  making  the 
will,  and,  within  half  a  year  after  his  death,  Frances,  his  daughter,  died 
an  infant;  and  the  plaintifi*  being  entitled,  when  of  age,  to  the  estate  be- 
queathed, it  became  a  question,  whether  the  interest  of  the  personal  es- 
tate, from  the  death  of  Frances,  the  daughter,  to  the  time  it  would  vest 
in  the  plaintiff,  or  any  other  son  of  Mrs.  Burnaby,  must  be  accumulated, 
and  wait  on  the  contingency;  or  whether  it  was  an  interest  undisposed 
r  *254  1  ^^'  *°^  *went  to  the  next  of  kin  of  the  testator.  By  Lord 
L  -I  Hardwicke:  <<  During  the  life  of  Frances,  the  daughter,  the 

profits  vested  in  her,  because  the  residue  did  so;  as  it  was  a  legacy  paya- 
ble at  a  future  time,  and  devested  on  the  contingency.  As  to  the  rest  of 
the  profits  which  have  accrued  and  will  accrue  till  the  devise  to  the  son 
of  Mrs.  Burnaby  vests,  I  am  of  opinion,  that  the  interest  and  profits 
must  be  considered  as  a  part  of  the  residue,  and  must  accumulate.  The 
case  of  Studholme  v.  Hodgson  is  in  point  I  do  accordingly  decree  the 
profits  to  accumulate.  *'(/?) 


SECTION  XXVI. 

OF  A  DEVISE  TO  USES. 


It  cannot,  it  is  apprehended,  at  the  present  day  be  doubted,  that  the 
Statute  of  Uses,  27  Hen.  VIII.,  c.  10,  does,  and  was  intended  by  the  le- 
gislature to,  operate  on  limitations  to  uses  in  a  will.(7)    There  is  reasoa 

(•)  8  P.  W.  800.  (q)  See  Sngd.   Poww%  8rd  edit  134- 

iP)  3  Atk.478.  139.  SogdL  Gilb.  Uaei^  Srdedit  85S,  notoS. 
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perhaps  to  be  surprised,  that  the  point  w^s  ever  considered  to  be  ques- 
tionable. The  Statute  of  Wills,  32  Hen.  VIIL,  c.  1,  did  not  originate 
devisesi  but  simply  extended  the  right  to  devise,  which  right  has  been 
farther  extended  by  the  statute  12  Car.  II.,  c.  24,  which  abolished  tenure 
by  knigh^seryice.  That  the  Statute  of  Uses  operates  on  uses  in  a  will 
appears  conclusive  from  the  circumstances,  that,  by  particular  custom,  it 
was  legal  to  devise  before  the  Statute  of  Wills;  that  the  preamble  of  the 
Statute  of  Uses  in  enumerating  the  usual  conveyances  to  uses,  mentions, 
by  name,  conveyances  by  tvill;  and  that  the  enacting  part  of  the  same 
statute  includes,  also  by  name,  a  seisin  to  uses  by  reason  of  a  unlL 

*0n  a  conveyance,  by  deed  or  will,  to  uses,  the  design  and  ^  ^^ris  i 
effect  of  the  Statute  of  Uses  are,  immediately  on  the  con-  ^  J 

veyance,  to  take  from  the  trustee  the  seisin  conveyed  to  him.  The  sta- 
tute operates,  if  at  all,  immediately;  and  when  it  does,  the  estate  of  the 
trustee  passes  to  and  from  him  in  the  same  instant.  In  indulgence  to 
testators,  the  effect  of  the  statute  on  a  will  depends  on  the  intention  of 
the  person  who  makes  it  A  will  is  construed  not  to  be  affected  by  the 
statute,  if  the  seisin  conveyed  is  intended,  for  any  purpose  of  trust,  to  re- 
main in  the  devisee.(r)  The  seisin  of  a  devisee  in  fee  is,  in  particular, 
construed  to  be  intended  to  remain  in  him,  when  the  words  of  the  devise 
import  that  the  devisee  is  himself  to  receive  the  rents  and  profits  of  the 
estate,  and  to  pay  them  over  to  a  married  woman, (5)  or  other(/)  person 
for  life.  In  these  cases  the  cestuis  que  vse  are,  in  consequence,  held  to 
take  an  equitable  estate  only  under  the  will.  But  it  appears,  if  the  words 
of  the  devise  import  simply  that  the  cestui  que  use^  a  married  woman  or 
other  person,  is  to  be  permitted  to  receive  and  take  the  rents  and  profits 
of  the  estate,  the  devise  is  construed  not  to  create  a  trust;  and  the  will 
being  then  left  to  the  ordinary  effect  of  the  Statute  of  Uses,  the  cestui 
que  use  is,  in  consequence,  held  to  take  a  legal  estate  under  the  will.(t/) 

It  not  being  lesal  to  devise  a  fee  on  a  fee;(t;}  if,  on  a  devise  to  A.  in 
fee,  the  Statute  of  Uses  does  not  affect  the  devise,  *it  follows  ^  ^^^^g  , 
that,  A.  retaining  the  legal  estate  in  fee,  if  there  is  a  farther  ^  J 

devise  to  B.,  the  interest  of  B.  cannot,  during  the  continuance  of  the 
estate  in  fee  of  A.,  be  a  legal  estate$(t&)  and,  also,  that  B.  cannot  be  enti- 
tled to  a  legal  estate  devised  to  him,  excepting  by  way  of  executory  de- 
Vise.  But  if  a  person,  seised  in  fee,  devises  to  A.,  in  trust;  With  a  farther 
devise  to  B.;  if,  on  the  intention,  the  estate  of  A.  is  a  cAa/ZeZ  estate  only, 
B.  may  take  a  legal  estate  in  remainder  under  the  devise.(a?)  It  may  here 
also  be  observed,  that  a  limitation  to  a  person  and  his  heirs  does  not  inva- 
riably in  a  will  convey  a  fee-simple;  it  is  frequently,  on  the  intention, 
construed  to  convey  an  estate  pur  auter  vie  only;  in  which  case,  a  limi- 
tation over  may  convey  a  legal  estate.  (^) 


(r)  Gregory  t.  Henderaon,  4  Taunt.  772. 

(t)  Nevil  ▼.  Saunders,  1  Vern.  415.  Har- 
tnn  V.  Harton,  7  T.  R.  652.  Gregory  t. 
Henderson.  4  Taunt.  772.  Tenny  t.  Moo- 
dy, 3  Bingh.  3.  See  alao  South  v.  AUeyne^ 
6  Mod.  lOi,  1  8alk.228. 

{t)  SiWester  t.  Wilson,  2  T.  R.  444. 
Cooper  ▼.  Wyatt,  6  Madd.  482. 

(u)  Broughton  ▼.  Langley,  2  Ld.  Rayin. 
873.  Doe  ex  dem.  Leicester  ▼.  Biggs,  2 
Taant.  109. 

(v)  Tilbury  T.Barbut,  3  Atk.  617. 


(w)  Bagshaw  t.  Spencer,  2  Atk.  670 ;  1 
Yes.  142.  Wright  ▼.  Pearson,  Amb.  358 ; 
1  Eden,  U9. 

(x)  Cordai's  case,  Cro.  EUa.  316.  War- 
ter  ▼.  Hutchinson,  1  Barn.  &  C.  721. 

(y)  Jones  ▼.  Lord  Say  &  Seal,  I  Eq.  Abr. 
383.  (See  2  Atk.  678  ;  7  T.  R.  654 ;  3  Boe. 
dc  P.  179.)  Shapland  ▼.  Smith,  1  Bro.  C. 
C.  75.  Doe  ▼.  Simpson,  5  East,  162.  Doe 
V.  Barthrop,  5  Taunt  382.  Hawker  v. 
Hawker,  3  Barn.  &  A.  537.  Biacoe  t.  Per- 
kins, 1  Yea.  dc  B.  485. 


( 


140  BAM  Oir  WILXA 

[  *ZS7     ]  «CHAPTER  XVL 

OF  MBINHEaUTlNG  AN  HEXR  AT  LAW. 

• 

A  TITLE  hy  descent  is  an  older  branch  of  the  lafir  of  real  property, 
than  the  right  to  devise.  Lands  held  in  fee  descended,  before,  by  pai^ 
tioukr  custom,  the  tenant  acquired  the  right  to  alien  by  will.  By  the 
Statute  of  Wills,  all  tenants  in  fee  are  authorised  to  devise  in  fee-simple; 
but,  by  the  common  law,  the  lands  descend  if  they  are  not  devised. 
The  meaning,  therefore,  of  the  repeated  proposition,  that  <<  an  heir  at 
law  rs  not  to  be  disinherited  except  by  express  words,  or  necessary  im- 
plication,"(a)  seems  to  be,  that  the  title  of  an  heir  at  law  cannot  be  sup- 
planted by  will,  unless  the  lands  are  devised,  by  express  words  or  ne- 
cessary- implication,  to  another  person.  If  an  heir  at  law  is  expressly, 
in  the  strongest  language,  disinherited;  or,  by  a  trifling  bequest,  is,  on 
the  vulgar  notion,  cutoff  with  a  shilling,  and  so  is  impliedly  disinherited, 
still  it  is  not  enough,  unless  there  [is  in  the  will  a  devise  to  supplant  the 
title  by  descent  It  is  not  an  intention  to  disinherit  the  heir,  but  a  devise 
away  from  him,  that  can  disinherit  him.(i)  In  Denn  v.  Gaskin,  a  per- 
son devised  in  the  words:  <<  As  to  all  such  wordly  estate  as  God  has  en- 
dued me  with,  I  give  and  bequeath  as  follows:  I  give,  bequeath  and  de- 
vise all  that  my  freehold  messuage  and  tenement,  lying  in  Gaitsgitl,  in 
the  parish  of  Dalston,  to  MattlvBw  Robinson,  George  Robinson,  and 
Thomas  Robinson,  equally  to  them  my  sister's  sons.''  The  testator  then, 
r  *Q'{H  1  ^^^  bequeathing  several  small  pecuniary  legacies  to  most  of 
t  -J  his  delations,  gave  to  John  Gaskiuy  his  heir  at  law,  ten  shil- 

lings. All  the  rest  of  his  goods,  chattels,  and  personal  estate  whatsoever, 
he  gave  to  the  devisees  mentioned.  On  this  will  it  was  held,  that  the 
devisees  took  only  an  estate  for  life  in  the  real  property.  **  It  is  settled 
in  devises,''  said  Lord  Mansfield,  <^as  well  as  in  deeds,  that  if  no  words 
of  limitation  are  added,  the  devisee  can  only  take  an  estate  for  life.  But 
as  there  are  no  technical  words  necessary  in  a  will,  if  the  testator  makes 
use  of  what  is  tantamount;  as  if  he  says,  <<  I  give  to  such  a  one  in  fee 
simple,"  or  <<all  my  estate;"  that  will  carry  all  his  interest  in  the  laod 
devised.  But  there  must  be  words  in  the  will,  to  control  the  rule  of  law, 
which,  I  believe^  in  a  variety  of  eases,  thwarts  the  intention  of  the  tes- 
tator. I  suspect  extremely,  that  in  this  very  case,  the  testator  meant  to 
give  his  nephews  a  fee  in  the  premises  in  question;  for  he  had  no  other 
landed  property.  He  mak^s  them  residuary  legatees  of  his  personalty, 
and  gives  a  disinheriting  legacy  to  his  heir  at  law,  agreeable  to  the  vul* 

f;ar  notion,  taken  from  the  Koman  law,  that  an  heir  is  cut  off  with  a  shil- 
ing;  because,  by  the  Roman  law,  a  will  that  passed  by  the  heir  was 
called  inofficiosum  test  amentum*^*  His  Lordship,  after  Mr.  Justice 
Aston  had  expressed  his  opinion,  farther  said,  <*  although  the  inten«> 
tion  is  ever  so  apparent,  the  heir  at  law  must  of  course  inherit,  unless 
the  estate  is  given  to  somebody  eIse."(o) 

It  appears,  then,  an  heir  at  law  cannot  be  disinherited,  unless  the  estate 
is  devised  away  from  him  to  a  devisee,  either  expressly  or  by  implies^ 
tion; — it  is  often  said,  by  n^ce^^af^  implication.    There  are  many  ob- 

(n)  WUlet,  140.  S  Etst,  6S1.  8  Dow.  (b)  Caa.  temp.  Tdb.  68,  %  C.x,  R.  95S. 
210.  (c)  Cowp.  667. 
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BervatioM  to  be  found  on  the  expression  ^  necessary  implication."(J) 
They  were  originally  the  words  of  the  Chief  Justice  Vaughan,  ^  ^  ^  ^ 
•in  Gardner  v.  Sheldon,  in  which  he  stated:  "  In  a  will,  es-  L  ^  J 
tates  are  often  given  by  implication.  But  I  shall  take  this  difference 
concerning  estates  that  pass  by  implication,  although  it  be  by  will.  An 
estate  given  by  implication  of  a  will,  if  it  be  to  the  disinheriting  of  the 
heir  at  law,  is  not  good,  if  such  implication  be  only  constructive  and  jdoj- 
sibkf  but  not  a  necessary  implication.  I  mean  by  sl  possible  implication 
when  it  may  be  intended,  that  the  testator  did  purpose,  and  had  an  inten- 
tion to  devise  his  land  to  A.,  but  it  may  also  be  as  reasonably  intended, 
that  be  had  no  such  purpose,  or  intention  to  devise  it  to  A.  But  I  call 
that  a  devise  by  nece^^ary  implication  to  A.,  when  A.  must  have  the 
thing  devised  or  none  else  can  have  it.  And,  therefore,  if  the  implica- 
tion be  only  possible^  and  not  necessary j  the  testator's  intent  ought  not 
to  be  construed  to  disinherit  the  heir,  in  thwarting  the  dispose  which  the 
law  makes  of  the  land,  leaving  it  to  descend,  where  the  intention  of  the 
testator  is  not  apparently,  and  not  ambiguously,  to  the  contrary.  To  this 
purpose  is  the  case  in  8  Car.  l.''(e)  The  case,  which  his  Lordship 
cites,  is  Spirt  v.  Bence,  in  which  it  was  held,  "  that  the  words  in  a  will, 
which  disinherit  the  heir  at  the  common  law,  ought  to  have  an  apparent 
intent,  and  not  to  be  ambiguous  and  doubtful.'*(/)  In  Moone  v.  Hease- 
man,  the  Lord  Chief  Justice  Willes  oberved;  "  The  rule  is,  as  it  is  ex- 
pressly laid  down  in  the  case  of  Gardner  v.  Sheldon,  that  an  heir  shall 
never  be  disinherited,  except  by  express  words,  or  such  as  have  a  neces- 
sary implication.  But  if  this  rule  were  to  be  taken  strictly^  it  would 
overturn  a  great  man>'  resolutions.  I  might  mention  a  multitude  of 
cases  to  this  purpose.  If  a  man  devise  an  estate  to  another,  paying  his 
debts,  or  paying  a  certain  sum  in  gross,  the  devisee  takes  a  fee  simple* 
And  so  it  is  expressly  held  in  many  cases.  And  the  reason  ^  ^^cq  t 
♦which  is  given  for  it  is,  that  every  devise  must  be  taken  to  ^  J 

be  intended  by  the  devisor  to  be  for  the  benefit  of  the  devisee;  whereas, 
if  he  be  obliged  to  pay  the  debts  of  the  devisor,  or  a  certain  sum  in  gross, 
if  the  devisee  should  happen  to  die  before  he  can  raise  the  money  out  of 
the  profits  of  the  estate,  if  he  were  only  to  take  an  estate  for  life,  he 
would  be  damnified  and  not  benefitted  by  this  devise.  But  if  Vaughan's 
rule  were  to  hold,  there  would  be  an  end  of  this  way  of  reasoning,  and 
all  thos9  cases  must  be  overturned.  For  although  the  expression  of  pay- 
ing the  debts,  &c.,  makes  it  highly  probable  that  it  was  the  devisor's 
intention  that  the  devisee  should  have  an  estate  in  fee,  yet  it  was  very 
far  from  being  a  necessary  implication.  For,  in  many  of  the  cases,  the 
money  devised  to  be  paid  was  not  near  the  value  of  an  estate  for  life  in 
the  premises;  and  therefore  it  was  possible  that  the  testator  might  intend 
that  he  should  only  have  an  estate  for  life,  because  he  might  sell  that  es- 
tate immediately,  and  then  he  would  be  sure  to  be  a  gainer  by  the  bar- 
gain. But  as  this  is  a  foreign  and  not  a  natural  construction,  it  has  been 
always  rejected.  However  these  cases  shew  that  my  Lord  Vaughan's 
rule  is  not  right.  But  the  rule  is,  that  the  intent  of  the  testator  ought  to 
appear  plainly  in  the  will  itself,  otherwise  the  heir  shall  not  be  disinher- 
iied.'\g)    "The distinction,''  Lord  Thurlow  has  said,  "which  Lord 

(rf)  Willeg.  140,  309,  372.  4  Bro.  C.  C.         (/)  Cro.  Car.  369. 
634.     1  Mer.  SI 9.  (})  Willes,  140. 

(e)  Vaugh.  *262. 
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Yaaj^n  takes,  where  the  inplicatioti  ispoMti&y  fend  not  a  necesBorg  im^ 
plication,  is  well  founded,  and  furnishes  a  rule  to  which  all  judges  eusht 
to  submit  It  is  certain,  that  wh«:«  the  rule  of  law  is  dear,  and  me  intent 
of  the  man  is  ambiguous,  the  law  must  prevail  Taking  the  case  of  Gardner 
and  Sheldon  in  the  strongest  view,  it  is  very  clear  ^di  Lord  Vaughan's 
idea  does  not  dive  into  a  strict  necessary  implication,  but  such  an  intent, 
r  •2B1  1  ^^^^  nothing  is  *left  ambiguous  and  doubtful/'(A)  ^  The 
L  -J  expression  *  necessary  implication/  Lord  Eldon  has  observed, 

**  is  frequently  applied  to  cases  between  a  devisee  and  heir  at  law;  and 
yet  there  is  hardly  a  case  decided  against  an  heir  at  law,  where  the  im- 
plication upon  which  it  was  so  decided  was  of  absolute  neces8ity.''(t)  It 
is,  perhaps,  probable,  that  the  ^  necessary  implication*'  in  the  rule,  that 
an  heir  is  not  to  be  disinherited  except  by  express  words,  or  necessary 
implication,  means  an  implication,  which,  on  the  evidence  of  the  testa- 
tor's intention,  is^  in  consideration  of  law,  necessary  to  fulfil  that  inten- 
tion. It  is  apprehended  the  substance  of  the  Chief  Justice  Vau^an^s 
words  is,  that  an  heir  at  law  is  not  to  be  disinherited  by  doubtful  words 
in  a  will;  and  that  this  alone  was  his  meaning  seems  proved  by  the  par» 
ticular  mention  he  makes  of  the  words  to  the  same  effect,  which '  are 
found  in  the  judgment  in  Sprit  v.  Bence. 

It  is  clev  that  an  heir  at  law  is  not  to  be  disinherited  by  words  of 
doubtful  intention  in  a  wilL  Bowman  v.  Miibanke  is  a  case  to  this  pur- 
pose, A  person  seised  of  lands  in  Newcastle  upon  Tyne  (where  lands 
were  devisable  by  parol  by  the  custom,)  by  a  parol  will  devised  in  the 
words,  <<  I  give  aJl  to  my  mother,  all  to  my  mother."  It  was  argued  for 
the  plaintifi^that  by  the  word  <<all,"  it  was  uncertain  whether  the  testa- 
tor intended  lands  or  goods;  and  for  the  defendant,  that  he  who  gives  all 
excepts  nothing;  and  cases  were  cited,  where  by  a  devise  of  all  the  tes^ 
tator's  estate,  all  his  estate  as  well  real  as  personal  passed^  and  where  a 
devise  of  all  the  testator's  livelihood  extended  to  llinds  and  goods.  But 
it  was  said  by  the  Court,  that  <<  all,"  is  altogether  uncertain,  and  not  suf- 
ficient to  disinherit  an  heir;  and  judgment  was  given,  that  the  lands  did 
not  pass  by  the  will.Q*) 

con- 
fol- 
the 

words  of  the  will  fail  to  discover  the  intention,  the  particular  devise  is 
void,  and  the  lands  descend  to  the  testator's  heir  at  law.  (k) 

A  distinction  may  here  be  noticed  between  a  legacy  and  a  denise*  A 
legacy  which  lapses  falls  into  the  residue,  and  passes  with  it  to  the  residu- 
ary legatee;  a  devise  lapses  in  favour  of  the  testator's  heir  at  law,  to 
whom  the  lands,  which  were  devised,  descend,  and  do  not  pass  under  a 
devise  of  the  residue.(/)  It  appears,  also,  that  on  a  devise  to  A.,  re- 
mainder to  B. ;  if  A.  dies  in  the  life-time  of  the  testator,  the  lapse  of  this 
devise  to  A.  is  not  permitted  to  prejudice  the  estate  in  remainder, 
and  the  remainder  fiills  into  possession  immediately  on  the  testator's 

(A)  4  Bro.  C.  C.  634.  (/)  Doe  t.   Undeidowis    Wmei,    398. 

(t)  Mer.  319.  Wright  t.  Hall,  cited  tt>id«  S99.     UrmataB 

U)  1  Lev.  130.  T.  Pate,  in  Clhan.  1   Nov.  1794 ;  Staled  4 

(At)  Bowman  t.  Miibanke,  1  Ler.  130 ;  1  Cruise  Dig.   477.    8   Vee.  35.      See  abo 

Kcb.   719.    Mohan  t.  Mohun,    1  Swanst.  Goodright  v.  Opie,  8  Mod.  123;  1  Yea.  141, 

201.    Mason  y.  Robinaon,  2  Sim.  &  St.  295.  322.    Jonea  ▼•  Mitchell,  1  Sim.  &  St.  290. 
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dettli.  (m)  F«rthery  if  the  derise  to  B.  depends  on  a  contingency,  and 
A.  dies  in  tiie  testator's  life-time;  t>n  the  death  of  the  testator  before  the 
contingency  happens^  the  limitation  to  B.  will  be  an  executory  ^deyise, 
and  the  freehold  estate  in  possession  will  descend  to  the  heir  at  law  of 
the  testator,  until  the  contingency  in  the  limitation  to  B.  takes  place,  (n) 


•CHAPTER  XVII.  [    ♦863    ] 

OP  THE  EXPOSITION  OP  A  WILL  WITH  A  CODICIL. 

A  CODICIL  is  a  part  of  a  will,  (a)  It  ia,  therefore^  to  be  construed 
with  it,  and  may,  as  a  context,  confirm,  vary,  or  altogether  change  an 
intention  in  the  will.  In  Coward  v.  Marshal,  a  person  by  his  will  de«- 
yiaed  his  lands  to  I.,  his  youngest  son,  and  his  heirs;  and  afterwards 
married  again;  and  by  another  will  devised  the  same  land  to  his  wife  for 
life,  paying  annually' to  I.,  his  youngest  son,  and  to  his  heirs,  a  certain 
rent.  On  the  question,  whether  the  second  will  was  a  revocation  of  the 
first,  Anderson  and  Glanvile,  Justices,  held  it  to  be  no  revocation,  <<  but 
that  both  may  stand,  although  they  be  by  several  writings;  unless  it  be 
manifestly  contrary  to  the  first  will,  or  that  there  be  an  express  revoca- 
tion therein;  but  they  ought  to  stand  together,  if  they  may,  as  made  by 
and  in  one  and  the  same  writing.  And  liere  the  testator's  intention  ap- 
pears, that  be  had  not  any  purpose  to  alter  it  as  to  his  son,  but  only  to 
provide  for  his  wife,  whom  he  afterwards  espoused;  and  by  the  appoint- 
ing of  the  rent  to  his  son,  it  appears  that  his  intent  was,  that  the  rever- 
sion should  be  to  his  son."  It  ia  added  in  the  report,  the  matter  was 
afterwards  ended  by  arbitrament  (6)  Lord  Hardwicke  has  observed  on 
this  case,  that  the  doubt  in  it  arose  on  a  second  will;  <<  for  had  it  been  a 
codicil,  there  would  have  been  no  question;  the  instruments  being  part 
of  one  another,  and  to  be  taken  together,  "(c)  In  Hayes  v.  Foorde,  a 
person  devised,  in  remainder,  <<  to  the  Heirs  male  of  my  brother,  Nicholas 
*Foorde'8  sons."  At  the  same  time,  and  with  the  same  so-  -  ^  ^  - 
lemnities  and  attestation,  the  testator  published  a  schedule  re-  I-  J 

ferred  to  in  his  will  (and  which  a  special  verdict  in  the  case  found  to  be 
a  part  of  the  will,)  containing  an  account  of  all  his  real  and  personal  es- 
tate, in  the  words:  <<  An  account  how  I  dispose  of  my  estate  to,  &c.  [the 
first  devisees  in  the  will]  and  for  want  of  his  [testator's  brother,  William 
Foorde]  having  sons,  to  my  brother  Nicholas  Foorde's  sons."  It  became 
a  question,  whether  Nicholas,  the  nephew,  took  an  estate  for  life  or  in 
tail  under  the  will  and  schedule.  <<  The  only  doubt,"  it  was  said  by  the 
Justices  of  the  King's  Bench,  <<was,  whether,  by  the  words  of  the  will, 
Nicholas,  the  nephew  of  the  testator,  took  any  estate  by  implication. 
That  this  doubt  was  remoTed  by  the  schedule,  which  expressly  gives  an 
estate  to  the  sons  of  his  brother,  Nicholas  Foorde.    That,  therefore, 

(m)  Brett  T.  Rigden,  Plowd.  341.    Har-        (n)  Hopkins    t.    Hopking,   Cm.   temp, 
topp't  Case,  Cro.  Elix.  248.  Fuller  t.  Ful-    Talb.  44.     Doe  y.  Roach,  6  M.  &  8.  483. 
ler,  ibid,  422.     Perk.  566,    667,  668  ;    8        (a)  2  Bl.  C.  600. 
Mod.  126.  (*)  Cro.  Eliz.  721. 

{e)  I  Yes.  187. 
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Nicholas,  the  nephew^  took  an  esUte  for  life  by  implication,  thus  ex* 

Elained;  which  being  conjoined  with  the  estate  expressly  given  to  his 
eirs  male,  will,  by  the  known  rule  of  law,  give  him  an  estate  in  tail- 
male,  "(rf) 

A  codicil,  legally  signed  and  witnessed  to  devise  lands  of  inheritance, 
although  land  is  not  devised  by  it,  but  only  legacies  bequeathed,  (e)  and 
it  should  seem  also,  although  no  mention  is  made  in  it  of  the  will,  does, 
of  itself,  republish  the  will,(/)  unless  it  appears  to  be  the  intention  of 
the  testator  not  to  republish  it(^)  A  codicil,  which  republishes  a  will, 
new  dates  it,  and  makes  it  a  will  of  the  day  the  codicil  is  made.  The 
will,  afterwards,  speaks  from  the  day  of  the  new  date.  If  the  codicil 
r  •afi^  1  varies  the  intention  in  'the  will,  it,  as  a  context,  explains  the 
L  ^^^  J  intention.  But  if  the  codicil  simply  republishes  the  will,  it 
leaves  the  intention  to  be  discovered  from  the  words  of  the  will  alone, 
as  if  the  will  were  originally  made  on  the  day  of  the  new  date.  Circum- 
stances which  have  intervened  between  the  dates  of  the  will  and  codicil, 
are  not  permitted  to  introduce  an  intention  on  the  words  of  the  will, 
which  is  not  expressed  by  those  words.  Land,  for  instance,  which  the 
testator  has  purchased  between  the  two  dates,  will  pass  under  the  repub- 
lished will,  provided  (but  in  this  case  alone)  there  are  words  in  the  will 
sufficient  to  pass  them,  supposing  the  will  originally  made  on  the  day 
of  the  date  of  the  codicil.  <<  Where  a  man,"  Lord  Mansfield  has  said, 
<<  republishes  his  will,  the  effect  is,  that  the  terms  and  words  of  the  will 
should  be  construed,  to  speak  with  regard  to  the  property  he  is  seised  of 
at  the  date  of  the  republicatk)n,  just  the  same  as  if  he  had  had  such  ad- 
ditional property  at  the  time  of  making  his  will.  Therefore,  if  one  de- 
vises lands  by  the  names  of  B.  C.  and  D.,  and  purchases  new  lands,  and 
republishes  his  will,  the  republication  does  not  concern  such  new  lands, 
because  the  will  speaks  only  of  the  particular  lands,  B.  C.  and  D.  But 
if  the  testator  in  his  will  says,  I  give  all  my  real  estate,  a  republication 
will  affect  such  newly  purchased  lands,  because  it  is  then  the  same  as  if 
the  testator  had  made  a  new  will.''(A)  To  the  same  effect  are  the  w<)rds 
of  Lord  Ellenborough,  in  Goodtitle  v.  Meredith:  <<As  to  the  other 
question,  what  the  efiect  of  the  codicil  is,  that  has  been  settled  in  a  series 
of  cases,  beginning  with  Acherly  v.  Vernon  down  to  Barnes  v.  Crowe, 
and,  lastly,  in  the  more  recent  case  of  Pigott  v.  Waller.  The  efiect  of 
all  these  decisions  is,  to  give  an  operation  to  the  codicil  per  se,  and  in- 
dependently of  any  intention,  so  as  to  bring  down  the  will  to  the  date 
of  the  codicil,  making  the  will  speak  as  of  that  date,  unless,  indeed,  a 
r  *266  1  ^^'^^^^^y  ^intention  be  shewn,  in  which  case  it  will  repel 
1-  -J  that  effect.    Such  was  the  case  of  Bowes  v.  Bowes,  where 

the  codicil  devised  the  said  lands;  which  word  said  was  considered  by 
the  judges  as  controlling  the  effect  and  operation  of  the  codicil,  confining 
it  to  those  lands  which  would  have  passed  under  the  will  as  it  originally 
stood,  and  not  extending  the  will  to  all  the  lands  at  the  date  of  the  codicil. 
Subject  only  to  this  restriction,  arising  out  of  the  intention  implied  from 

(J)  2  Bl.  R.  698.  Halme  t.  Heygate,  1  Mer.  285.   Rowley  t. 

(e)  Pigott  ▼.  Waller,  7  Vet.  98.  Eyton,  2  Mer.  128. 

(/)  Acherly  y.   Vernon,  Com.  R.   381.        (^)  Lady  StraUimore  t.  Bowes,  7  T.  R. 

Doe  ▼.  Davy,  Covrp.  158.  Barnes  ▼.  Crowe,  482.     2  Boe.  &  P.  600. 
1  Vee.  Jun.  486.  Pigott  ▼.  Waller,  7  Ves.         (A)  Cowp.  182.     See  also  7  T.  R.  487. 
98.    GoodUUe  t.  Meredith,  2  M.   &  S.  6. 
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the  use  of  the  word  saidy  that  there  the  testator  does  not  mean  to  pass 
the  whole,  the  general  effect  of  a  codicil  is,  to  make  the  will  speak  as  of 
its  own  date. ''(tc^)  And,  in  the  same  case,  it  was  said,  by  Mr.  Justice 
Bay  ley:  <<  It  is  an  established  rale,  that  a  codicil,  executed  to  pass  real 
estate,  isprimd  facte  a  republication  of  the  will,  so  as  to  pass  after  pur- 
chased lands.  The  rule  is  so,  where  the  codicil  relates  to  personal  estate 
only,  and  therefore  more  especially  when  it  relates  to  the  passing  of  real 
estate;  but,  taking  it  as  a  general  proposition,  it  may  be  BX^t^d  primd  fa- 
cte to  tLtnomit  to  a  republication  of  the  wil}.''(;r)  In  the  late  case  of 
Rowley  v.  Eyton,  a  person  by  his  will  directed  his  debts  to  be  paid,  in 
the  words:  «<  I  order  and  direct  that  all  my  just  debts  and  funeral  eic- 
penses  shall  be  in  the  first  place  paid  and  discharged,  and  with  the  pay- 
ment thereof,  I  charge  all  my  real  and  personal  estate/'  The  testator, 
after  making  his  will,  purchased  several  copyhold  estates,  which  he  sur- 
rendered *Uo  such  uses  as  he  should  by  will,  or  any  codicil  thereto,  ap- 
point;" and  he  subsequently  made  a  codicil  to  his  will,  executed  to  pass 
real  estates,  and  devised  the  newly  purchased  copyholds  to  his  son^ 
Thomas  Eyton.  On  a  creditor's  bill  filed  against  the  son,  the  codicil 
was  held  to  be  a  republication  of  the  will,  and,  in  consequence,  the  after 
purchased  estates  decreed  to  be  sul}ject  to  the  devise  in  the  will  Cor  the 
payment  of  debts. (y) 


♦CHAPTER  XVIII.  [    •267   ] 

OP  EXPOSITION  ON  INTENTION,  AND  THE  INFLUENCE  OP  AU- 
THORITY ON  CONSTRUCTION. 

A  GREAT  proportion  of  the  cases  which  have  been  mentioned  appear 
fully  to  authorise  the  general  position,  with  which  the  present  treatise  is 
begun — that  the  intention  of  the  testator  is  the  law  of  devises.  It  can- 
not, however,  be  stated  more  than  generally,  that  the  construction  of  de- 
vises is  governed  by  intention;  the  instances  are  numerous  which  prove 
the  position  not  to  be  universally  true.  Frequently  the  object  of  a  de- 
vise is  legal,  the  intention  is  manifest,  and  yet  the  particular  intention,  it 
is  considered  by  the  courts,  cannot  be  carried  into  efTect.  The  chief 
impediment  to  the  fulfilment  of  intention  appears  to  be  authority,  A 
great  part  of  the  common  law  consists  of  adjudged  cases,  considered  by 
the  courts  to  be  precedents,  or  authorities,  they  are  bound  to  follow  in 
every  new  case  of  a  similar  nature  which  comes  before  them,  (a)  Wills 
appear  to  be  not  more  independent  of  authority  than  any  other  subject 
of  litigation.  There  is,  indeed,  often  an  appearance  of  profession  in  the 
courts,  to  decide,  in  cases  on  wills,  on  the  intention  alone.  Thus,  it  has 
been  said  by  the  Lord  Keeper  Northington:  <<  Every  case  upon  wills 
stands  upon  its  own  circumstances,  and  former  determinations  are  only 
of  use  to  find  out  general  principles  to  guide  the  judgment  of  the  Court 

(w)  a  M.  &  B.  18.  (a)  1  BI.  C.  69.    5  T.  R.  661.     8  T.  R. 

Xx)  Ibid»  16.  68.     8  Bro.  0.  C.  86. 

(y)  2  Mer.  1S8. 
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in  the  construction  of  the  will  before  them:"(&)  and  by  Mr.  Justice 
Wilmot;  <<  All  cases  which  depend  on  the  intention  of  the  testator  (which 
is  the  pole-star  for  the  direction  of  devises)  are  best  determined  upon  com- 
paring all  the  parts  of  the  devise  itself,  without  looking  into  a  multitude 
r  *2fiA  1  ^^  other  cases;  for  each  stands  *pretty  much  upon  its  own 
I-  -I  circumstances;  and  one  is  no  rule  for  another,  or  very  seldom 

at  least.  :"(c)  and,  in  a  late  case,  by  Mr.  Justice  Burrough:  <*In  ques- 
tions concerning  the  intentions  of  a  testator,  I  profess  to  decide  on  the 
will  itself,  and  not  on  cases  cited .''((/)  It  cannot,  however,  be  doubted, 
that  it  would  be  a  mistake  to  understand  either  of  these  learned  judges  to 
intend  to  profess,  in  the  expressions  used,  to  decide  universally  on  wills  in- 
dependently of  authority.  There  is  reason  to  believe  they  intended  to  be 
understood  simply  to  say,  that  a  will  is  to  be  construed  on  the  intention, 
independently  of  authority,  unless  an  authority,  become  law,(e}  compels 
the  Court  to  adopt  the  particular  construction  put  on  a  similar  devise  in  a 
former  will.  In  cases  on  wills,  the  courts  first  examine  the  words  of  the 
particular  will  to  discoyer  the  intention;  next,  the  legality  of  the  intention 
is  considered;  the  intention  being  legal,  the  Court  then  carefully  delib- 
erates on  the  way  in  which  it  may  be  best  fulfilled ;(/)  and,  lastly,  it  is 
inquired  if  authority,  become  law,  forces  on  the  Court  the  particular  in- 
terpretation put  on  a  similar  will  in  a  former  case.  It  is  the  language  of 
Lord  Kenyon;  <<  It  is  our  duty  in  construing  a  will  to  give  effect  to  the 
devisor's  intention,  as  far  as  we  can  consistently  with  the  rules  of  law; 
not  conjecturing,  but  expounding  his  will  from  the  words  used.  Where 
certain  words  have  obtained  a  precise  technical  meaning,  we  ought  not  to 
give  them  a  different  meaning;  that  would  be,  as  Lord  King  and  olher 
judges  have  said,  removing  land  marks;  but  if  there  be  no  such  appro- 
priate meaning  to  the  words  used  in  a  will,  if  the  devisor's  intention  be 
clear,  and  the  words  used  be  sufficient  to  give  effect  to  it,  we  ought  to 
construe  those  words  so  as  to  give  effect  to  the  intent,  and  not  to  doubt 
an  account  of  othei^  cases  which  tend  only  to  involve  the  question  in  ob- 
r  •269  1  scurity.'*(^)  *The  courts,  in  cases  on  wills,  often  lament 
^  ^  the  force  of  authorities  which  they  have  not  power  to  re- 

sist(A)  The  chief  instances  in  which,  by  reason  of  precedents,  the  in- 
tention of  the  testator  has,  by  universal  acknowledgment,  been  probably 
frustrated,  appear  to  be  the  cases  of  devises  without  words  of  inherit- 
ance;(t)  and  the  numerous  dependents  on  Robinson  v.  Robinson.(/} 

Lord  Kenyon  appears  to  have  subscribed  to  the  opinion,  that  it  had 
been  wise  in  the  law  originally  to  have  required  in  a  will  the  technical 
language  of  a  deed. (A?)  "It  has  frequently  been  lamented,"  observed 
his  Lordship  in  a  case  before  him,  "  that  at  first,  after  the  passing  of  the 
Statute  of  Wills,  the  courts  did  not  require  the  same  technical  expres- 
sions in  a  will  to  pass  a  real  estate,  as  are  necessary  in  the  conveying  of 
an  estate  by  deed ;  for  then  we  should  not  have  had  more  cases  on  the 
construction  of  wills  than  of  deeds;  and  it  very  rarely  happens  now  that 
a  question  arises  on  the  construction  of  a  limitation  in  a  deed.  There 
are  certain  received  words  that  are  well  known,  and  have  from  time  to 


(6)  I  Eden,  95. 

(c)  2  Burr.  1112. 

(d)  3  Brod.  &  Bing.  91. 

(e)  See  1  Bt.  C.  69. 
{/)7T.R.326.    2Ves.247. 


(^)  6  T.  R.  352. 
(A)  See  6  T.  R.  353. 
(t)  See  chap,  xt,  lec  zit.  p.  176. 
(  i)  I  Barr.  38.     See  chap,  xiii,  p.  100. 
See  8  T.  R.  67, 502. 
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time  been  used  by  conveyancers  in  drawing  deeds;  and  these  exclude  all 
doubt  as  to  their  legal  meaning:  but  in  expounding  wills  a  greater  lati- 
tude of  construction  has  been  allowed.  After  an  anxious  endeavour  to 
discover  the  intention  of  a  testator,  it  frequently  happens  that  we  can 
only  conjecture  what  his  intention  was;  and  sometimes  there  is  scarcely 
enough  to  form  even  a  conjecture.  Formerly,  Sir  John  Bland  made  his 
own  will;  and,  at  the  close  of  it,  he  said,  that  he  had  disposed  of  his 
estate  in  so  clear  a  manner,  that  he  thought  it  impossible  for  any  lawyer 
to  doubt  about  it  This  will  was  afterwards  contested,  and  it  came  be- 
fore Lord  Hardwicke,  who  said,  that  he  was  so  utterly  at  a  loss  to  con- 
ceive what  was  *the  real  intention  of  the  testator,  that  he  ^  majn  t 
wished  he  could  find  some  ground  on  which  to  form  a  con-  ^  -> 

jecture.''(/)  It  may,  indeed,  be  true,  that  much  less  litigation  would  be 
occasioned  by  wills  if  the  law  had  originally  required  technical  language 
to  be  used  in  them;  but  it  is  evident  that  the  desired  peaceful  certainty 
of  interpretation  could  not  have  been  obtained,  without  the  sacrifice  of 
the  important  liberty,  which  every  one  at  present  enjoys,  to  make  his 
own  will.  And  notwithstanding  the  lamented  liberty  of  testamentary 
disposition,  it  is  probable  that,  of  the  number  of  wills  daily  opened,  the 
proportion  is  very  small  which  comes  before  the  courts. 

It  is  a  popular  complaint,  that  wills  are  hard  to  be  understood;  that 
often,  without  legal  advice,  they  are  unintelligible,  and,  with  it,  are  of 
doubtful  construction.  Wills,  it  is  true,  are  sometimes  void,  because  it 
is  impossible  to  collect  the  meaning  of  them;(m)  but  it  cannot,  with 
reason,  be  said  to  be  the  fault  of  the  law,  that  wills  are  of  difiBcult  inter- 
pretation; or,  if  it  is,  it  must  be  considered  to  be  the  fault  of  the  indul- 
gence, which  permits  the  almost  endless  varieties  of  settlement  by  will, 
nor  requires  technical  language  or  form  to  their  efficacy.  If  persons,  in 
the  exercise  of  the  valuable  privilege  to  make  their  own  wills,  fail  to 
make  themselves  understood;  if,  which  often  happens,  with  a  limited 
knowledge  of  the  law,  they  unskilfully  use  technical  speech,  or,  with 
technical,  mix  popular  language;  plainly  the  fault  rests  with  themselves, 
that  the  meaning  of  the  will  is  obscure,  and  the  exposition  of  it,  conse- 
quently, difficult. 

(/)  8  T.R.  602.  Mohan,  1  Swan8t.20I.    MaionT.BobiD0on» 

(m)  Bowman  y.  Milbanke,  I  Lev.  130.     2  Sim.  &  St  295. 
Doe  T.  JoinTille,  3  East,  172.    Mohan  t. 
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*0k  the  admissioD  of  collateral  evidence  to  explain  intention,  the  sub- 

J'ect  of  Chapter  III.,  the  reader  is  referred  to  the  judgment  of  Sir  Thomas 
?lumer,  in  Colpoys  v.  Colpoys,  Jacob,  451,  published  since  that  chapter 
was  printed. 

The  author  has,  in  the  chapter  mentioned,  proposed  the  distinction: — 
if  the  words  of  a  will  fail  to  disclose  an  intention,  collateral  evidence  is 
inadmissable  to  discover  it$  but  if  an  intention  is  discovered,  collateral 
evidence  is  admissible  to  explain  it.  (a)     The  judgment  referred  to  of 
Sir  Thomas  Plumer  is  clearly  an  additional  authority  in  favour  of  the 
latter  position;  and  it  is  apprehended  His  Honour  did  not  intend  to  be 
understood  to  say  farther,  that  if  the  words  of  a  will  fail  to  disclose  an 
intention,  collateral  evidence  is  admissible  to  discover  it.     His  words  are 
these: — <<I  would  add,  that  I  hope  it  will  not  be  supposed  that  I  agree 
to  the  opinion,  that  parol  evidence  is  never  to  be  let  in,  except  in  cases 
where  there  is  a  latent  ambiguity.     The  admission  of  extrinsic  circum* 
stances  to  govern  the  construction  of  a  written  instrument  is,  in  all  cases, 
an  exception  to  the  general  rule  of  law,  which  excludes  every  thing 
dehors  the  instrument.     It  is  only  from  necessity,  and  then  with  great 
jealousy  and  caution,  that  courts,  either  of  law  or  equity,  will  suffer  this 
rule  to  be  departed  from.     It  must  be  the  case  of  an  ambiguity,  which 
cannot  otherwise  be  removed,  and  which  may  by  these  means  be  clestrly 
r    *2"2    1  ^^^  satisfactorily  explained.     This  is  always  permitted  in 
L         '       J  the  •case  of  a  latent  ambiguity,  which  not  appearing  on  the 
face  of  the  instrument,  but  arising  entirely  from  extrinsic  circumstances, 
may  always  be  removed  by  a  reference  to  extrinsic  circumstances. 

« In  the  case  of  a  patent  ambiguity,  that  is,  one  appearing  on  the  &ce 
of  the  instrument;  as  a  general  rule,  a  reference  to  matter  dehors  the  in- 
strument is  forbidden.  It  must,  if  possible,  be  removed  by  construction, 
and  not  by  averment.  But  in  many  cases  this  is  impractible;  where  the 
terms  used  are  wholly  indefinite  and  equivocal,  and  carry  on  the  face  of 
them  no  certain  or  explicit  meaning,  and  the  instrument  furnishes  no 
materials  by  which  the  ambiguity  thus  arising  can  be  removed:  if,  in 
such  cases,  the  Court  were  to  reject  the  only  mode  by  which  the  meaning 
could  be  ascertained,  namely,  the  resort  to  extrinsic  circumstances,  the 
instrument  must  become  inoperative  and  void.  As  a  minor  evil,  there- 
fore, common  sense,  and  the  law  of  England  (which  are  seldom  at  vari- 
ance,) warrant  the  departure  from  the  general  rule,  and  call  in  the  light 
of  extrinsic  evidence.  The  books  are  full  of  instances,  sanctioned  by 
the  highest  authorities,  both  in  law  and  equity.  When  the  person  or  the 
thing  IS  designated,  on  the  face  of  the  instrument,  by  terms  imperfect 
and  equivocal,  admitting  either  of  no  meaning  at  all  by  themselves,  or 
of  a  variety  of  different  meanings,  referring  tacitly  or  expressly  for  the 
ascertainment  and  completion  of  the  meanine  to  extrinsic  circumstances, 
it  has  never  been  considered  an  objection  to  tne  reception  of  the  evidence 
of  those  circumstances,  that  the  ambiguity  was  patent,  manifested  on  the 

(a)  p.  88. 


149 

face  of  the  insirument.  When  a  legacy  is  given  to  a  man  by  his  sur- 
name, and  the  Christian  name  is  not  mentioned;  ia  not  that  a  patent  am* 
bieaity?  Yet,  it  is  decided  that  evidence  is  admissible.  (Price  v.  Page, 
4  /es.  680.)  So,  where  there  is  a  gift  of  the  testator's  stock,  that  is 
ambiguous^  it  has  different  ^meanings  when  used  by  a  farm-  p  •ofo  i 
er  and  a  merchant.     So  with  a  bequest  of  jewels;  if  by  a  I-  J 

nobleman,  it  would  pass  all;  but  if  by  a  jeweller,  it  would  not  pass  those 
that  he  had  in  his  shop.  Thus,  the  same  expression  may  vary  in  mean* 
ing  according  to  the  circumstances  of  the  testator. 

^  To  shew  how  mistaken  the  idea  is,  that  extrinsic  evidence  is  never 
to  be  received  in  cases  of  patent  ambiguity,  we  may  refer  to  a  case  in 
the  House  of  Lords,  unquestionably  of  that  description,  where  the  evi- 
dence was  admitted.  I  mean  the  case  of  Doe  dem.  Jersey  v.  Smith. 
Mr.  Justice  Bayley  thus  states  the  principle  on  which  it  was  introduced: 
^The  evidence  here  is  not  to  produce  a  construction  against  the  direct 
and  natural  meaning  of  the  words;  not  to  control  a  provision  which  was 
distinct  and  accurately  described;  but  because  there  is  an  ambiguity  on 
the  face  of  the  instrument;  because  an  indefinite  expression  is  used,  ca- 
pable of  being  satisfied  in  more  ways  than  one;  and  I  look  to  the  state 
of  the  property  at  the  time,  to  the  estate  and  interest  the  settlor  had,  and 
the  situation  in  which  she  stood  with  regard  to  the  property  she  was 
settling,  to  see  whether  that  estate,  or  interest,  or  situation,  would  assist 
us  in  judging  what  was  her  meaning  by  that  indefinite  expression/(a) 

^^li  it  were  necessary,  I  could  refer  to  many  other  instances  of  resort- 
ing to  extrinsic  matter  in  cases  of  patent  ambiguity .''  (Jacob,  463 — 465.) 


The  two  following  cases  have  lately  been  determined  in  the  Vice 
Chancellor's  Court,  on  devises  to  charitable  uses,  the  subject  of  Chapter 
II.,  Sec.  IX. 

In  Henchman  v.  the  Attorney  General,  a  person  devised  certain  copy- 
hold lands  to  W.  H.  in  fee;  on  condition  that  he,  withhi  one  month  after 
the  decease  of  the  testator,  paid  •to  his  executors  2000/.,  ^  ^^^^  , 
which  he  desired  to  be  taken  as  part  of  his  personal  estate,  ^  •■ 

and  disposed  of  in  the  same  manner.  And,  after  giving  certain  legacies, 
he  disposed  of  the  residue  of  his  personal  estate,  including  the  2000/.,  in 
favour  of  charities.  The  testator  died  without  any  customary  heir,  or 
next  of  kin.  Held,  that  the  devisee  took  the  land  subject  to  the  pay- 
ment of  the  2000/.,  to  which  the  crown,  and  not  the  lord  of  the  manor, 
was  entitled.     (2  Sim.  &  St.  498.) 

In  The  Trustees  of  the  British  Museum  v.  White,  a  person  devised  a 
freehold  estate  to  trustees,  in  trust  to  sell  it,  and  pay  the  proceeds  to  the 
Trustees  of  the  British  Museum,  to  be  by  them  employed  for  the  benefit 
of  that  Institution.  The  devise  was  held  to  be  void  under  the  statute  of 
Geo.  II.  **  I  consider,"  said  the  Vice  Chancellor,  "that  every  gift  for 
a  public  purpose,  whether  local  or  general,  is  within  the  9  Geo.  II.,  al- 
though not  a  charitable  use  within  the  common  and  narrow  sense  of  those 
words."     (Ibid,  594.) 

Oxenforth  v.  Cawkwell  appears  to  be  a  farther  authority  for  the  posi- 
tion, stated  in  page  133,  that  if  land  devised  is  in  part  correctly,  and  in 

(a)  8  Brod,  &  B.  553. 

Vol.  VIIL— 3  E 


150 

part  incorrectly  deflcribed,  the  exposition  of  the  will  is  made  simply  on 
the  correct  description^  and  the  misdescription  remains  ineffective.  A 
testator,  who  was  seised  of  copyholds,  part  of  which  he  had  surrendered 
to  the  use  of  his  will,  the  other  part  of  which  he  had  not  so  surrendered, 
devised:  <^  And  as  to  all  and  every  of  my  freehold,  copyhold,  and  lease- 
hold messuages,  lands,  tenements,  and  hereditaments,  whatsoever  and 
wheresoever  situate,  not  hereinbefore  given,  devised,  or  bequeathed,  the 
copyhold  parts  thereof  having  been  duly  surrendered  to  the  uses  of  this 
my  will,  I  give,  devise,  and  bequeath  the  same  to,''  &c  Held,  that  the 
unsurrendered,  as  well  as  the  surrendered,  copyholds  passed  by  the  de- 
vise.    (Ibid,  558.) 
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ABEYANCE^  it  is  oot  permitted  in  a  will  to  put  the  freehold  in  abeyance,  43,  241. 
ACCUMULATION,  of  trusts  o?  15, 16. 

of  the  Statute  of,  28—30. 

of  rents,  on  an  executory  devise.    See  Executory  Devise. 

or  rents,  on  a  contingent  devise  by  a  termor  for  years,  251 — 254. 
ADVICE,  mere  advice  or  recommendation  to  a  devisee,  to  leave  the  property  at  his 
death  to  particular  persons^  not  sufficient  to  create  a  trust,  ^SSl^  240.    iSee 

AMBIGUITY,  of  patent  and  latent,  32,  n.  (d),  271—273.    See  Evidence. 
AND,  to  fulfil  the  intention,  the  word  and  frequently  construed  or^  ^,  242. 
APPOINTMENT,  of  a  devise  by  a  donee  of  a  power,  206—224. 

when  a  pemn  has  an  interest  and  an  authority,   and  devises  generally,  the 

devise  is  construed  to  be  under  the  interest,  and  not  the  authority,  209, 210. 
of  a  devise  by  a  person  who  has  an  estate  in  fee  in  land,  and  also  a  power  of  ap- 
pointment, 210—212. 
of  a  devise  by  a  person  who  has  a  power  of  appointment  of  land,  bat  has  not  an 

estate  in  fee  in  it,  212— 22a 
if  a  person  who  has  a  power  of  appointment  of  land,  but  not  an  estate  in  fee  in  it, 

devises  particular  lands,  the  devise  will  he  considered  an  appointment,  212. 
cases  in  which  a  person  having  a  power  of  appointment  of  land,  but  not  an  estate 

in  fee  in  it,  has  been  held  by  a  will  not  to  appoint,  214—219, 221. 
observation  on  the  case  of  Denn  v.  Roake,  219. 

a  person  having  a  power  of  appointment,  but  not  an  estate  in  fee  in  the  land,  held, 
on  collateral  evidence,  to  apppoint,  220 — ^223. 
APPURTENANCES,  of,  125—133. 

of  the  technical  meaning  of  the  word  appurtenant,  131. 
extent  of  the  term,  on  a  devise  of  a  house  with  the  appurtenances,  181. 
on  a  devise  of  a  messuage,  or  house,  the  appurtenances  of  it  impliedly  pass,  132, 
133. 
AUTHORITY,  of  the  influence  of  authorities  in  the  exposition  of  wills,  267—209. 
in  the  constructuu  of  devises,  the  courts  are  bound  to  foUow  authorities  become  law, 
267.    See  Appointment 

BLANK,  collateral  evidence  is  admissible  to  explain  a  blank  left  for  the  Christian  name 
of  a  devisee,  35, 272;  but  if  a  blank  is  left  for  both  Christian  and  surname,  the 
devise  is  void^  33,  34.    See  Evidence. 

CHARITABLE  QSES,  statute  of,  22,  erroneously  called  a  Statute  of  Mortmain,  25. 

of  devises  to,  22—28, 27a 
CHARITY,  of  the  extent  of  the  word,  27,  n.  (e) 
CHATTEL-ESTATE.    See  Debts,  Estate,  Term. 
CHILDREN,  distinction  on  a  devise  to  A.  and  his  children,  46. 

the  word  in  a  will  oruiuiyaete  means  legitimate  children,  50. 

of  a  devise  to  a  child  in  i^enltre  ea  mere,  52. 

of  devises  to  illeffitimate  children,  50, 5L 

if  intended,  grand-children  may  take  under  a  devise  to^5L 
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I  CHILDR£N— (CbfUinwed.) 

technically  a  word  of  purchase ;  bat,  if  intended,  may  be  a  word  of  descent,  53»  117. 
I  CODICIL,  of  the  ezpoeitioo  of  a  will  with  a  codicil,  263. 

I  executed  to  pass  real  estate,  prima  facie  republishes  a  will  of  land,  264, 266, 

whi<^  republishes  a  will,  new  dates  it,  and  makes  it  a  will  of  the  day  the  codicfl  is 

made,  264. 
if  a  will  is  republished  by  a  codicil,  lands,  which  ha^e  been  purchased  between  the 
two  dates,  will  pass  under  the  will,  provided  there  are  words  in  the  will  sa^ 
ficient  to  devise  them,  265. 
i  CONJECTURE,  a  will  not  to  be  construed  on,  81. 

CONTEXT,  a  means  to  explain  the  intention,  66. 
,    a  limitation  for  life  explained  to  be  in  tail,  67—69. 
I  a  limitaticm  for  life  explained  to  be  in  fee,  60 — 74, 

\  a  limitation  in  fee  explained  to  be  in  tail,  82 — 86. 

a  limitation  in  fee  explained  to  be  determinable  in  &vonr  of  an  executray  devise, 

\  COPYHOLDS,  a  devise  of^  an  appointment  of  a  use,  168. 

[  of  devises  by  persons  who  have  both  freehold  and  copyhold  lands,  168 — ^176. 

of  the  admissibility  of  collateral  evidence  to  explain  the  intention  to  be  to  iadude 
copyholds  in  a  devise,  173—175. 
CROSS-REMAINDERS,  of  a  devise  with,  57. 
of  the  implication  of,  57—61. 

cases  in  which  they  have  been  held  to  be  implied,  58 — 50. 
cases  in  which  they  have  been  adiud^red  not  to  be  implied,  50—60. 
formerly  a  distinction  between  the  implication  of  cross-remainders  between  two 
persons  only,  and  between  more  than  two,  60^ 
,  of  the  presumption  of  cross-remainders  between  two  persons  only,  and  between 

more  than  two,  61. 
of  the  limitation  of,  without  words  of  inheritance,  after  devises  of  estates  of  inher- 
itance, 170. 

DEBTS,  of  a  devise  to  executors  to  pay,  224r-231. 

on  a  devise  to  executors  to  pay  debts,  and  until  the  debts  are  paid,  the  execatoxs 

take  a  chattel  estate,  76, 224 
personal  property  is  the  first  fund  for  the  payment  of  debts;  unless  an  intention  » 

discovered  m  the  will  to  charge  them  first  on  the  real  estate,  228. 
to  exempt  personalty  from  the  payment  of  debts,  it  is  not  sufficient  that  the  real  es- 
tate is  charged;  the  personalty  must  be  discharged,  230, 231. 
DESCENT,  distinction  between  purchase  and,  18, 110,  111. 
of  an  intention  to  change  the  legal  course  of,  10. 

a  term  of  years  is  not  a  subject  of,  20.    See  Executory  Devise,  Heir,  Lapse. 
DESCRIPTION,  any  words  which  describe  the  devisee  are  sufficient,  40. 
of  the  description  of  the  lands  devised,  133 — 140, 274. 

the  distinction  proposed — ^If  land  devised  is  in  part  correctly,  and  in  part  inoorrect- 
ly  described,  the  exposition  of  the  will  is  made  simply  on  the  correct  deeciip- 
tion,  and  the  misdescription  remains  ineffective:  but  if  land  is  devised  by  a 
description  which  is  not  incorrect,  one  part  of  the  description  may  narrow  the 
extent  of  the  other,  133, 141,  274 
of  a  devise  of  an  estate  of  or  at  A.,  144 — 148. 
of  a  devise  of  *  my  A.  estate,*  or  *  the  A.  estate,'  140. 
DESIRE,  of  a  trust  imposed  on  a  devisee  for  life,  iiy  a  desire,  request,  hope,  or  confi- 
dence of  the  testator,  to  devise  the  lands  to  particular  persons,  231 — 240L 
DEVISE,  of  illegal  devises,  3--30. 

prospective,  of  lands  of  inheritance,  4 
of  lands  held  for  years,  156. 
of  a  term  of  years,  4, 151. 
of  a  lease  finr  years,  4, 151. 
in  perpetuity,  4 — 16. 
of  a  fee  on  a  fee,  16. 
to  an  heir  af  law,  17. 

of  a  term  ofyearstoreal  representatives,  20. 

in  tail,  21. 
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in  mortmain,  22. 

to  charitable  uses,  22—28, 273,  274. 

to  A.  and  his  children ;  a  distinction  on  the  devise,  46. 

ct  a  reversion,  of  which  the  testator  is  seised,  47. 

of  a  reversion  created  in  the  will,  48. 

to  illegitimate  children^  50,  51. 

for  life,  explained  by  context  to  be  a  devise  in  tail,  67—69;  and  in  fee, 
69^74 

without  any  words  of  limitation,  explained  to  be  a  devise  in  fee;  1,  by  the  creation 
of  a  trust  which  cannot  be  performed  unless  the  trustee  has  the  fee;  2,  by  the 
tendency  of  farther  clauses  in  the  will  to  make  the  devise  hnrtfol  to  the 
devisee,  unless  he  takes  the  fee-simple,  69 — ^74. 

in  fee  explained  to  be  a  devise  in  tail,  by  a  limitation  over  on  the  failure,  at  any 
time,  of  the  heirs  of  the  body  of  the  devisee  in  fee,  82—86 ;  and  by  a  limita- 
tion over  to  a  collateral  heir  of  the  devisee  in  fee#  on  the  fkilure  of  his  heirs, 
86—88. 

in  fee  explained  by  context  to  be  detenninable  in  fietvour  of  an  executory  devise, 

subject  to  pay  a  sum  of  money,  or  debts,  or  legacies,  or  an  annuity ;  when  it  con- 
veys the  fee-simple,  70—74 ;  and  when  not,  77 — 82. 

to  executors  to  pay  debtSi  and  until  the  debts  are  paid,  the  executors  take  a  chat- 
tel estate  in  the  lands,  and  not  a  freehold  estate,  nor  a  term  <^  years,  76,  224. 

of  explaining  one  devise  by  another  in  the  same  will,  98 — 97. 

of  devises  in  which  the  devisee  has  been  held  to  take  a  fee-flimple  under  the  word 
<  estate,'  120—122;  and  'estates,*  122. 

by  persons  who  have  both  lands  in  fee  and  for  years,  159 — ^168. 

I17  persons  who  have  both  freehold  and  copyhold  lands,  168, 176. 

of  copyholds  is  an  appointment  of  a  use,  168. 

without  words  of  inheritance,  176 — 180. 

of  two  estates  separately  to  the  same  person,  one  with  words  of  inheritance,  and  the 
other  without  them,  177. 

of  estates  of  inheritance,  with  cross-remainders  without  words  of  inheritance,  179. 

ftrlife,  without  impeachment  of  waste,  180. 

in  joint-tenancv  and  in  common,  182—189. 

to  an  infant  when  of  age,  189—192. 

over  of  lands  of  inheritance,  on  failure  of  issae,  91 — 08;  192 — 195. 

over  of  a  term  of  years,  on  feilure  of  issue,  195. 

liy  a  tenant  fbr  years,  150—159,  251, 

1)y  a  tenant  pur  auter  vie,  6, 198. 

hy  a  mortgagee,  200 — 208. 

l^a  surviving  trustee,  204—206. 

by  a  donee  of  a  power,  208 — ^224. 

to  executors  to  pay  debts,  224 — ^281. 

distinction  between  a  devise  in  the  words,  <*I  devise  my  lands  to  my  executors  to 
sell;"  and  a  devise  in  the  words,  '*  I  devise  that  my  executors  shall  sell  my 
lands,"  225 ;  and  observation  on  the  opinion  of  Sir  Edward  €k)ke,  that  **  when 
a  man  deviseth  his  tenements  to  be  sold  by  his  executors,  it  is  all  one  as  if  he 
had  devised  his  tenements  to  his  executors  to  be  sold,  227. 

of  a  devise  and  a  trust  in  the  devisee  to  devise,  231 — ^240. 

for  life,  and  a  trust,  bj  words  of  desire,  request,  hope,  or  confidence,  to  devise  over, 
281. 

cases  in  which  a  trust  has  been  held  to  be  created  in  a  devisee  to  devise,  282—236; 
and  where  not,  237—240. 

by  a  termor  for  years  on  a  contingency :  of  the  title  to  the  rents  and  profits  of  the 
land  in  the  mean  time,  251 — ^254. 

to  uses,  254—256. 

(s  tnistees,  to  receive  the  rents  and  pay  them  over  to  a  married  woman  or  other 
person  for  life,  255. 

to  A.  and  his  heirs;  frequently,  on  the  intention,  construed  to  convey  an  estate 
fur  auter  vie  only,  256. 

See  Appointment,  Executory  Devise,  Lapse. 
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DEVlSEEt  any  words  which  describe  the  devisee  are  sufficient,  49. 
DYING  WITHOUT  ISSUE,  ot67— 69;  82—86;  91-^;  192^196. 

EFFECTS,  popnlar  and  technical  meaning  of  the  word,  54, 122. 

if  intended,  land  will  pass  under  the  word,  42. 
ESTATE,  popular  and  technical  meaning  of  the  word,  53,  54, 119. 
signifies  real  and  personal  property,  54, 122. 
if  intended,  will  be  accepted  to  mean  personalty  alone,  54. 
technically  the  words  'Real  estate'  signify  freehold  or  copyhold  knds^  and  a  fiiee- 

hold  estate  in  them,  122. 
technically,  the  words  'Real  estate*  are  applicable  to  freehold  estates  alooe,  and  a 

term  of  years  is  not  included  in  them,  122. 
cases  in  which  a  devisee  has  taken  a  feensimple  under  the  word,  120 — 122L 
on  a  devise  to  executors  to  pay  debts^  and  until  the  debts  are  paid,  the  ezecoton 

take  a  chattel  estate,  76, 224. 
iSee  Devise,  Implication. 
JBSTATE  IN  FEE.    See  Devise,  Fee-simple. 
ESTATE  FOR  YEARS.    See  Devise,  Term. 
ESTATE  PUR  AUTER  VIE,  may  be  entaUed,  21, 19a 
entail  of,  not  within  the  intent  of  the  statute  de  doms^  199. 
of  a  devise  by  a  tenant  pur  outer  vie,  196. 
ESTATE-TAIL.    See  Context,  Devise,  Fee-tail. 

ESTATES,  devises  in  which  the  devisee  has  taken  a  fee-simple  under  the  word,  122. 
EVIDENCE,  of  the  admissibility  of  collateral  or  parol  evidence  in  the  explanation  of  a 
will,  32-41;  145—149;  271. 
the  distinction  proposed — ^if  the  words  of  a  will  fail  to  disclose  an  intention,  coDitr 
era!  evidence  is  admissible  to  discover  it;  but,  if  an  intention  is  discovered, 
collateral  evidence  is  admissible  to  ejcplain  it,  32. 
if  the  evidence  offered  in  explanation  of  a  will  tends  to  have  no  legal  eftct,  it  is 

irregular  to  accept  it,  41. 
of  the  admissibility  of  collateral  evidence  to  explain  the  intention  to  be,  to  incbde 

copyholds  in  a  devise,  17S— 176. 
collateral  evidence  admissible  to  explain  a  devise  to  be  intended  to  be  an  appoint- 
ment, 220—223. 
EXECUTORS.    See  Debts,  Devise. 

EXECUTORY  DEVISE,  void,  if  a  perpetuity  created  by  the  devise,  7,  la 
cannot  be  barred,  13. 
not  favoured  in  the  exposition  of  wills.    The  law  inclines  to  construe  a  limitatioa 

over  to  be  a  contingent  remainder  rather  than  an  executory  devise,  44. 
examples  of  executory  devises  in  fee  limited  on  the  contingency  of  a  devisee's  dying 
in  his  minority,  89 — 91;  dnd,  on  the  contingency  of  a  devisee's  dying  witboat 
leaving  issue  at  his  death,  91 — 98. 
examples  of  executory  devises  of  terms  of  years  on  the  &ilure  of  issue  at  the  time 

of  the  death  of  the  first  devisee,  196—198. 
when,  on  an  executory  devise  of  lands  of  inheritance,  the  heir  at  law  of  the  testa- 
tor is  entitled  to  the  intermediate  rents  and  profits  of  the  land,  242-— 245(  and 
when  not,  246— 251. 
on  the  lapse  oif  a  particular  estate;  a  remainder  may  take  efl^t  as  an  ezecatory 

devise,  242,  262. 
general  observations  on  the  exposition  of  executory  devises,  24(V— 242. 

FARM,  if  intended,  leaseholds  for  years  will  pass  under  the  word,  45. 

on  a  devise  induding  lands  of  inheritance,  leaseholds  for  years  have  heoDiheld  to 

pass,  principally  under  the  word  *farm'  in  the  devise,  167, 168. 
on  a  devise  including  freehold  lands,  copyholds  have  been  held  to  pase^  principallf 
under  the  word  *  farms,'  176. 
FEE-SIMPLE,  illegal  to  devise  a  fee  on  a  fee,  16, 43. 
words  by  which,  if  intended,  it  may  pass,  42, 45* 
See  Context,  Devise,  Executory  Devise. 
FE&TAIL,  words  by  which,  if  intended,  it  may  pass,  46. 
See  Context,  Devise,  Term. 
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FREEHOLD,  a  testator  is  not  permitted  to  pat  the  fre^ioM  in  abeyaaoQ,  43, 241. 
FREEHOLD  HOQSBS,  by  the  words  •fteeboM  houses  in  A.*  die  testator  living  none 

bat  leasriiolds  tbeve,  the  lessebokbwili  pats,  46. 
FREEHOLD  LANDS,  of  devises  by  persons  who  have  both  lands  in  te  and  for  years, 

150—108;  and  both  fteebold  and  oopyhold  hmds,  ieB--17a 

HEIR,  of  a  devise  to  the  testator's  heir  at  law,  17. 

to  fulfil  the  intention :  on  a  devise  to  heirs  male,  there  may  be  an  exception  to  the 

general  rale,  that  to  take  by  purchase  the  heir  must  be  heir  general  as  weH  as 
eir  male,  52. 
'  heirs*  and  *  heirs  of  the  body'  are  technically  words  of  descent ;  but,  if  intended,  will 

be  accepted  as  words  of  purchase,  53, 109. 
of  disinheriting  an  heir  at  ]%w,  1^57. 
cannot  be  disinherited  by  doubtful  words,  257, 261. 
cannot  be  cut  off  with  a  i^ing,  257. 

it  is  not  an  intention  to  disinherit  the  heir,  but  a  devise  away  from  him,  that  can 
disinherit  him,  257. 
See  Executory  Devise,  L^pse,  SiieUey's  Case. 
ii£BiH>ITAM£Nm  of  the  weed,  124. 

technically,  is  a  name  of  land,  and  does  not  besides  mean  interest  in  land,  125. 
HOPE.    iSee  Advice,  Desire. 

HOUSE,  outbuildings  used  with,  will,  if  intended,  nass  under  the  woid  *  house,'  45l 
on  a  devise  of  a,  the  appurtenances  of  it  implieuly  pasa^  45, 133. 
by  the  words '  freehold  houses  in  A.'  the  testator  having  none  but  leaseholds  there, 
the  leasholds  will  pass,  45. 
See  Appurtenancea 

ILLEGITIMATE  CHILDREN,  of  devises  to,  50, 5L 
IMPEACHMENT,  of  a  devise  for  life,  without  impeachment  of  waste,  180. 
IMPLICATION,  of  estates,  56. 

of  cross-remainders^  G7— 6L 

of  the  expifession  *  necessary  implication,'  256 — ^261. 
INHERITANCE,  a  fee-simple  will,  if  intended,  pass  under  the  word,  46. 
INTENTION,  in  a  will,  if  legal,  is  to  be  fallBM,  1,  a 

of  the  means  to  collect  the,  31^41. 

of  collateral  evidence  to  discover  and  explain,  32—41, 271. 

any  words  wiil  efl^t  it  if  legal,  45. 

is  to  be  collected  from  the  whole  will,  64. 

of  two  intentions,  the  chief  is  to  be  carried  into  effect,  if  both  cannot,  100 — 106. 

the  intention  at  the  time  the  will  ia  made  can  alone  be  effected,  107. 

of  the  position,  that  ^'the  intent  of  a  testator  is  to  be  taken  as  things  stood  at  the 
time  the  will  was  made,"  107. 

authorities  the  great  impediment  to  the  fulfillment  <^,  267. 
See  Evidence. 
INTEREST,  a  fee-simple  will,  if  intended,  pass  under  the  word,  45. 
INTRODUCTORY  WORDS,  of,  in  a  will,  64-46. 

of  themselves,  not  sufficient  evidence  of  intention  to  convey  to  a  devisee  the  whole 
estate  of  the  testator,  66. 
ISSUE,  distinction  on  a  devise  *  to  A.  and  his  issue,'  46i 

frimafade  means  Intimate  issue,  50. 

technically  a  word  oipurchase  \  but,  if  intended,  will  be  accepted  as  a  word  of  de» 
scent,  53, 115. 

of  dying  without,  67—69 ;  82—86 )  01—03  {  192— 19a 

JOINT-TENANCY,  of  devises  in,  182. 

LAND,  if  intended,  will  pass  under  the  words,  Reflects,' '  property,'  *  personal  estate,' 
« rents  of  land,' 42,  45. 
See  Copyholds,  Devise. 
LAPSE,  distinction  between  a  lapsed  deviie  and  a  lapsed  legacy^  262L 

on  the  lapse  of  a  particular  estate,  a  remainder  may  teke  efifect  as  an  executory 
devise,  242, 262. 
VoL.VIIL— 3F 
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LEASE,  ofa  prospective  devise  of  a  lease  |iicr  OKter  me»  4 
of  a  prospective  devise  ofa  lease  lor  year^  4, 151, 156, 
a  lease  for  years,  taken  or  renewed  after  a  will  is  made,  may  pass  onder  a  geoenl 
•  bequest  of  personalty  in  it,  150. 

on  a  devise  of  a  lease  for  years,  the  devise  ceases  with  the  lease ;  and  if  the  testa- 
tor takes  a  new  lease  for  years,  the  renewed  lease  will  not  pass  under  the  will 
unless  republished,  or  the  devise  in  it  is  prospective,  151, 152. 
See  Term  of  Years. 
LEASEHOLDS,  of  devises  by  persons  who  have  both  lands  in  fee  and  fe  yearsi 
15»-16a 
See  Freehold  Houses^  Lease. 
LEGACY,  the  word,  if  intended,  will  apply  to  real  property,  42. 
LIMITATION.    See  Context,  Cross  Remainders,  Devise,  Executory  Devise. 

MESSUAGE,  on  a  devise  ofa,  the  appurtenances  of  it  impliedly  pass,  182. 

See  Appurtenances. 
MINES,  to  open  lands  in  search  off  is  waste,  180. 
MISDESCIUPTION,  of  lands  devised,  1S3— 140,  274 

'MISTAKE,  in  the  name  ofa  devisee,  collateral  evidence  admiariUe  to  prove  the  pe^ 
son  meant,  86—38.    See  Name. 

in  thedescriptbn  of  lands  devised,  138 — 140, 274. 
MORTGAGE,  of  a  devise  of  a,  200. 
MORTGAGEE,  ofa  devise  by  a,  20a 
MORTMAIN,  the  statute  of;  22. 

ofdevisesin,22. 

NAME,  of  devisee ;  mistake  in  may  be  explained  by  collateral  evidence,  36—38. 
coUateral  evidence  is  admissible  to  explain  a  blank  left  for  thechristain  name  of  the 
devisee,  35;  but  if  a  blank  is  left  for  both  christian  and  surname,  the  devise  is 
void,  34    See  Evidence. 
NOSCITUR  A  SOCUS,  a  rule  in  tiie  exposition  of  wills,  95. 

OR,  to  fulfil  the  intention,  construed  am/,  55i 
and  construed  er^  55,  242, 

PARCELS,  of  a  devise.    See  Description. 
PAROL  EVIDENCE, 

See  Evidence. 
PERPETUITY,  Ulegal  to  devise  in,  4  196. 
the  period  of  a  le^,  5. 
the  point  from  which  the  law  begins  to  count  a  perpetuity  is  the  day  on  which  the 

property  is  settled,  5. 
if  a  limitation  in  a  wiU  is  too  remote  when  the  will  is  published,  the  limitation  is 
then,  in  its  creation,  void,  and  accident  is  not  permitted  to  make  it  afterwards 
legal,  5. 
a  tenant  pur  outer  vie  is  incapable  of  creating  a,  6. 
PERSONAL  ESTATE,  if  intended,  land  will  pass  under  the  woids,  42. 
PERSONAL  PROPERTY,  acquired  after  tiie  pnblicatbn  of  a  will,  may,  and  |»rtiiM 

facie  will,  pass  under  a  general  bequest  of  personalty  in  it,  150. 
PROPERTY,  if  intended,  land  will  pass  under  the  word,  42. 

if  intended,  a  fee-simple  will  pass  under  the  word,  42. 
POWER,  of  a  devise  by  a  donee  of,  206—224 

See  Appointment,  Evidence. 
PURCHASE,  distinction  between  descent  and,  18, 110,  IIL 
See  Children,  Descent,  Heir,  Issucb  Son. 

REAL  ESTATE.    See  Estete. 

RECOMMENDATION.    See  Advice,  Desire. 

REMAINDER.    See  Cross  Remainders,  Executory  Devise,  Term  of  YeanL 

RENT,  if  intended,  land  may  pass  under  the  words,  'rents  of  land,*  45. 
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RENT^CorUmued. 

a  leaaehold  estate  held  to  pass  under  the  word  'groood-rents,'  47. 
iSee  Executory  Devise. 
REPUBLICATION  of  a  wiU  by  a  codicil.    See  Codicil. 
REQUEST.     See  Advice,  Denre. 
REVERSION,  if  intended,  a  fee-simple  will  pass  under  the  word,  46. 

devises  in  which  a  reversion,  of  which  the  testator  was  seised,  has  been  held  to 
pass,  47. 

devises  in  which  a  reversion,  created  in  the  will,  has  been  held  to  pass,  48. 
RULE  IN  SHELLEY'S  CASE,  of  the,  IIL 

devises  in  which  the  rule  has  obtained,  112 — 114    See  Heir. 

SHELLEY'S  CASE.    See  Heir,  Rule  in  Shelley's  Case. 
&ONf  prima  facie  means  legitimate,  50. 

a  word  of  purchase,  but,  if  intended,  will  be  accepted  as  a  word  of  descent,  53, 
117. 
STATUTE,  7  Edward  I.,  st  2,  c  1;  de  Religions;  Mortmain,  22, 25. 
27  Hen.  VIII.,  c  10;  Uses,  254. 
82  Hen.  VIIL,  c.  1;  WUls,  4,  22. 
12  Car.  IL,  c.  24;  Tenure,  254. 
7  &  8  William  UL,  c  37;  Mortmain,  22. 
0  Gea  IL,  c  36;  Charitable  Uses,  22. 
55  Geo.  III.,  c.  192;  Surrender  of  Copyholds,  166. 
SURRENDER,  since  the  statute  55  Gea  III.,  c  lfiK2,  not  necessary  on  a  devise  of  copy- 
holds, 168. 
in  equity,  and  probablv  at  law,  admissible  evidence  to  prove  copyholds  to  be  intend- 

ed  to  be  included  in  a  devise,  174, 175. 

SURVIVORSHIP,  of  a  devisa  in  common,  with  benefit  of,  187.    See  Tenancy. 

TECHNICAL,  words  not  required  in  a  will,  42. 

forms  of  conveyance  not  required  in  a  will,  43. 

of  technical  words  used  in  an  uatechnical  sense,  58. 

the  technical  efiect  of  the  words  in  a  will  is  presumed  to  be  intended,  if  a  differ- 
ent intention  does  not  appear  in  the  will,  109. 

observation  on  the  opinion,  ttuit  it  had  been  wise  in  the  law  originally  to  have  re- 
quired in  a  will  the  technical  language  of  a  deed,  270. 
TENANCY,  of  devises  in  joint-tenancy,  and  in  common,  182 — ^189. 

of  a  devise  in  common,  with  benefit  of  survivorship,  187* 
TENANT  FOR  YEARS,  of  a  devise  by  a,  150—159. 
TENANT  PUR  AUTER  VIE,  of  a  devise  by  a,  19a 

cannot  create  a  perpetuity,  6. 
TERM  OF  YEARS,  personal  property,  4»  150. 

of  a  prospective  devise  of  a,  4. 

executory  devise  of  a,  cannot  be  barred,  13, 

<^  a  devise  of  a,  to  real  representatives,  20.  * 

cannot  be  entailed,  21, 195. 

a  remainder  cannot  be  limited  of,  43. 

included  under  the  word  *  estate,'  but  not  under  the  words  *  real  estate,'  122. 

of  a  devise  over  of  a  term  of  years  on  &ilure  of  issue,  195—198. 
iSfifi  Lease. 
TIMBER,  of  impeachment  of  waste,  180—182. 
TREES,  of  impeachment  of  waste,  180—182. 
TRUST,  of  a  trust  in  a  devisee  for  life  to  devise,  231—240. 

See  Accumulation,  Desire,  Devise. 
TRUSTEE,  ot  adevise  by  a  surviving,  204—206.    See  Devise,  Trust 

USES,  of  a  devise  to,  254—256. 

of  a  devise  to  charitable,  22—28, 273. 

WASTE,  of  a  devise  for  life,  without  impeachment  of,  180. 
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WILL,  of  landB,  aooDyeyaDce,  8,  4, 177. 

of  tfaepo8itioa«tlmta  wiU  muitbe  made  to  speak  firom  the  teetator's  death,  10& 
observatum  on  the  Dopalar  oomplaint,  that  willa  are  of  difficult  mterpietatk»i«  270l 
See  Codicil,  Ueviee. 
4V0RD,  the  eame  word  may  be  accepted  in  difibrent  aeDee%  62. 
of  introductory  words  in  a  will,  04 — 68. 
tf  practicable,  effect  is  tobemven  to  aU  the  words  in  a  wiU,  96L 
See  Fee-simple,  Fee-Tiiil,  Technical. 

YEARS.    SteOerise,  Estate,  Tenant  for  Yeam  Tenn. 
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